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Lake  St.  Bl.  R.  Co.  v,  Zibglbr  et  al, 
ZiEGLER^/  al,  V,  Lake  St.  £l.  R.  Co. 

{Circuit  Court  of  Appeals^  Seventh  Circuity  January  //,  igoo,) 

[99  Fed.  Rep.  114.] 

Removal  of  Oauses— Diversity  of  Citizenship— Joinder  of  Formal 
Parties. 
A  corporation  brought  a  suit  in  equity  in  a  state  court  against  per- 
sons alleged  to  be  the  holders  of  certain  of  its  stock  and  bonds,  who 
were  all  citizens  and  residents  of  other  states,  to  obtain  an  accounting, 
and  the  surrender  of  such  stock  and  bonds,  on  the  ground  that  they  had 
been  obtained  by  one  of  the  defendants,  who  was  a  director  of  complain- 
ant, in  fraud  of  its  rights.  The  bill  also  alleged  that  defendants  had 
made  a  demand  on  the  trustees  in  the  trust  deed  securing  the  lx)nds  in 
suit,  with  others,  for  the  foreclosure  of  such  trust  deed,  and  made  the 
trustees,  one  of  whom  was  a  citizen  of  the  same  state  as  complainant, 
parties  defendant  for  the  purpose  of  obtaining  an  injunction  restraining 
such  foreclosure.  Held^  that  the  trustees  were  not  indispensable,  but 
merely  formal,  parties,  having  no  interest  in  the  controversy,  and  that 
their  joinder  did  not  deprive  a  federal  court  of  jurisdiction  of  the  suit, 
which  was  removable  by  the  individual  defendants. 

Equity — Hearing— Right  of  Parties  to  Decision  on  the  Merits. 

Where  both  parties  to  a  controversy  are  before  the  court,  and  a  full 
hearing  has  been  had  upon  their  respective  claims,  the  suit  should  be 
determined  on  the  merits,  and  it  is  error  to  dismiss  it  without  prejudice 
against  the  wishes  of  both  parties. 

Railroad  Corporations — State  Regulation — Issuance  of  Stock. 

The  provision  of  Const.  111.  art.  11,  §  13,  that  no  railroad  corporation 
shall  issue  any  stock  or  bonds  except  for  money,  labor,  or  property 
actually  received  and  applied  to  the  purposes  for  which  such'  corpora- 
tion was  organized,  and  that  all  stock  dividends  and  other  fictitious 
increase  of  the  capital  stock  of  any  such  corporation  shall  be  void,  does 
not  render  invalid  stock  issued  by  *a  railroad  company,  directly  or 
indirectly,  in  payment  for  the  construction  of  its  road  ;  nor  can  a  court 
hold  it  invalid  on  a  determination  that  the  consideration  so  received 
was  not  equal  to  the  par  value  of  the  stock. 

Same.* 

The  issuance  of  stock  by  a  railroad  corporation  in  violation  of 
such  provision  Is  ultra  vireSy  and  the  stock  void  in  the  hands  of  all 
holders,  and  the  corporation  cannot  maintain  a  suit  against  the  person 
to  whom  it  was  issued  to  require  an  accounting  for  its  proceeds. 

Same— Rights  of  Minority  Bondholders. 
A  court  of  equity  will  not,  at  the  suit  of  a  corporation,  compel  its 

*See  23  Am.  &  Eng.  Enc.  Law  619  et  seq. ;  7  Rap.  &  Mack's  Dig.  278* 
298 ;  12  Cent.  Dig.,  col.  683  et  seq. 
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minority  bondholders  to  assent  to  a  reorg^anization  scheme  by  which 
they  are  required  to  scale  their  t>onds,  accepting  in  lieu  thereof  new 
bonds  for  a  smaller  amount,  without  additional  security  ;  the  benefits 
of  the  scheme,  if  any,  inuring  solely  to  the  stockholders. 

Appeal  and  Cross  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Division  of  the  Northern 
District  of  Illinois. 

On  December  31,  1895,  the  Lake  Street  Elevated  Railroad 
Company,  a  corporation  of  the  state  of  Illinois,  the  appellant 
in  the  first  and  the  appellee  in  the  second  of  these  causes, 
filed  its  bill,  and  on  the  i6th  day  of  January,  1896,  filed  its 
amended  bill,  in  the  circuit  court  of  Cook  county,  111.,  asrainst 
the  appellants,  William  Ziegler  and  12  other  individual 
defendants,  each  being  a  citizen  of  a  state  other  than  the  state 
of  Illinois,  the  Farmers*  Loan  &  Trust  Company,  a  corpora- 
tion of  the  state  of  New  York,  and  the  American  Trust  & 
Savings  Bank,  a  corporation  of  the  state  of  Illinois,  the  two 
last-named  corporations  being  trustees  in  the  trust  deed  ex- 
ecuted by  the  appellant.  This  bill  sought  to  charge  William 
Ziegler,  one  of  the  defendants,  and  who  was  a  director  of  the 
Lake  Street  Elevated  Railroad  Company,  with  certain  bonds 
and  stock  received  by  him  from  the  contractors  who  con- 
structed the  road,  upon  the  ground  that  he,  being  a  director, 
was  interested  in  the  contract  which  the  company,  with  his 
participation,  had  made  with  the  contractors,  and  which  was 
improvident ;  and  that  he  was  interested  with  the  contractors 
in  the  profits  to  be  made.  These  charges  having  been,  at  the 
hearing,  abandoned  by  the  complainant  below,  it  is  not  nec- 
essary to  state  them  in  detail.  The  other  individual  defend- 
ants were  charged  to  have  received  bonds  from  Ziegler  with 
notice  of  the  facts  charged  in  the  bill,  or  to  hold  them  in 
secret  trust  for  him.  The  amended  bill  charged  that  Ziegler 
and  the  other  individual  defendants  had  demanded  of  the  trus- 
tees that,  by  reason  of  default  in  payment  of  interest  upon  the 
bonds  held  by  them,  respectively,  they  should  take  possession 
under  the  trust  deed,  or  proceed  to  foreclose  it.  which  the 
complainant  feared  would  be  done  by  the  trustees  upon  such 
demand  by  reason  of  their  ignorance  of  the  facts  stated  in 
the  bill.  The  prayer  of  the  bill  was  that  an  accounting  might 
be  had  between  the  complainant  and  the  individual  defend- 
ants, and  that,  upon  payment  by  the  complainant  of  the 
amount  paid  by  Ziegler  to  the  contractors  for  the  bonds  and 
stock  now  held  bv  him  and  the  other  individual  defendants, 
such  bonds,  stock,  and  other  property,  if  any,  should  be  sur- 
rendered to  the  complainant,  it  offering  to  pav  the  amounts 
paid  by  Ziegler  therefof.  The  bill  also  prayed  for  an  injunc- 
tion pendente  lite  restraining  disposition  of  the  bonds  and 
stock  held  by  the  individual  defendants,  and  from  commenc- 
ing suit  at  law  or  in  equity  upon  the  bonds  or  coupons  per- 
taining thereto,  and  from  collecting  the  interest  due  thereon; 
and  that  the  trustees  might  be  enjoined  from  taking  possession 
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of  the  road  and  from  foreclosure  of  the  trust  deed  at  the  re* 
quest  of  the  individual  defendants.     At  the  commencement 
of  the  suit  a  temporary  injunction  was  allowed  as  prayed,  but 
process  was  not  served  upon  the  defendant.     On  the  22d  day 
of  January,  i8g6,  the   individual  defendants  filed  their  peti- 
tion for  the  removal  of  the  suit   into  the  circuit  court  of  the 
United  States  for  the  Northern  district  of   Illinois  upon  the 
ground  that  the  suit  was  a  controversy  wholly  between  citizens 
of  different  states,  to  wit,  a  controversy  between  the  com- 
plainant, an  Illinois  corporation,  on  the  one  hand,  and  Ziegrler 
and  the  other  individual  defendants,  citizens  of  states  other 
than  the  state  of  Illinois,  on  the  other  hand,  and  which  could  be 
folly  determined  as  between  them.     An  order  was  thereupon 
entered  by  the  state  court,  removing  the  cause  into  the  federal 
court     The    individual    defendants,     other    than    Ziegler, 
answered,  setting  forth  their  respective  holdings  and  bonds, 
and  asserted  themselves  to  be  bona  fide  holders,  for  value,  and 
without  notice  of  the  facts  set  forth  in  the  amended  bill. 
The  defendant  Ziegler  also  answered  fully,  denying  the  equity 
of  the  bill,  and  asserting  his  holdings  and  the  sources  thereof. 
The  facts,  so  far  as  they  are  necessary  to  be  stated  to  pre- 
sent the  questions  submitted  to  the  court,  are  these :     The 
Lake  Street  Elevated  Railroad  Company  was  incorporated  in 
the  month  of  August,  1892,  with  a  capital  stock  of  $5,000,000, 
for  the  purpose  of  constructing  and  operating  an  elevated  rail- 
way some  seven  miles  in   length,   and  within  the  city  of 
Chicago.     Prior  to  December,  1892,  the  company  had  issued 
$3>  ^00,000  of  its  stock.     It  had  constructed  one  mile  of  its 
railway.     It  had  issued  $812,000  of  bonds,    the  proceeds  of 
which  presumably  had  been  used   in  the  construction  of  the 
one  mile  of  road.     The  company  was   in   straitened  circum- 
stances, and  unable  to  proceed  further  with  the  construction 
of  the  railway.     The  enterprise  was  moribund.     Under  these 
circumstances  the  directors  applied  themselves  to  the  task  of 
devising  plans  for  the  completion  of  the  road.     On  December 
23,  1892,  William  Ziegler,  a  resident  of  New  York,  was  elected 
a  director  of  the  road,  and  took  his  seat  as  director  at  a  meet- 
ing of   the  board    on  the  2d  day  of  February,    1893.     On 
September   i,  1892,  one  Miller,  a  law  clerk,  financially  irre- 
sponsible,  subscribed  for  $1,500,000  of  unissued  stock.     On 
Febmary   3,    1893,   this  subscription  was  approved  by  the 
directors,  who  agreed  to  receive  in  payment  thereof  the  notes 
of  Miller,  dated  September  23,  1892,    payable  at   six  months 
and  one  year  from  their  date,  upon  the  condition  that  those 
who  should  become  contractors  for  the  construction  of  the 
road  would  agree  to  take  these  notes  of  Miller  in  part  pay- 
ment of  the  work  to  be  done.     This  condition  was  afterwards 
carried  into  effect,  the  notes  were  delivered  to  the  company 
and  received  in  payment   by  the  contractors,    and  the  stock 
was  issued  to  Miller:  and  presumably  this  stock  passed  to  the 
contractors  from  Miller,  the  transaction  being  a  device  for 
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the  issue  of  stock,  and  being  resorted  to,  probably,  because  the 
subscription  of  Miller  antedated  by  some  months  the  letting  of 
the  contract.     Negotiations  were   entered  upon  in  the  fall  of 
1892  with  Underwood  and   Green  for  the  construction  and 
equipment  of  the  road.     At  a  meeting  of  the  directors  of  the 
company  held  on  February   3,    1893,    the  committee  of  the 
board  having  the  matter  in  charge  reported,   and  proposals 
were  submitted  to  and  considered  by  the   board.     On  the  4th 
day  of  February,    1893,   a  contract  was  agreed  upon  with 
Underwood  and  Green  as  follows:    They  were  to  build  and 
equip  the  road,   and  were  to  receive  in    payment  thereof 
$11,710,000,  of  which  $6,500,000  was  to  be  in  the  capital  stock 
of  the  company  at  par,  $5, 1 50,000  in  the  first  mortgage  bonds 
of  the  company  at  par,  and  $60,000  in  cash, — an  amount  re- 
ceived by  the  company  from  one  Wheeler  upon  subscription 
to  stock,  which  was  to  be  considered  as  a  part  of  the  fund 
provided  to  be  paid  for  the  expenses  of  the  company  during 
the  time  of  construction,  but  the  directors  might  use  any  part 
of  it  to  pay  bills  for  the  construction  of  the  road.     It  was 
further  arranged  that  an  underwriting  agreement  should  be 
made  to  aid  the  contractors  in  their  work.     By  this  agree- 
ment bonds  and  stock  were  to  be  deposited  in   trust,   and 
monthly  estimates  should  be  had  as  the  work  progn^essed,  and 
a  proportionate  amount  of  bonds  and  stock  delivered  to  the 
contractors  upon  such  estimate.     Underwood  and  Green  were 
to  procure  subscribers  to  this  underwriting  agreement,  by  which 
the  subscribers  were  to  take  from  the  contractors  the  bonds 
of  the  company  at  90  per  cent,  of  their  par  value,   and  also 
such  amount  of  stock,  as,  taken  at  par,  would  equal  the  num- 
ber of  bonds  so  purchased.     To  enable  the  company  to  carrv 
out  the  contract,  the  shareholders  agreed  to  an  increase  of  the 
capital  stock  so  that  the  capital  stock  of  the  company  should 
amount  to  $10,000,000.     Ziegler,  prior  to  his  connection  with 
the  company,  had  loaned  to   Underwood  and  Green  the  sum 
of  $30,000  upon  their  note.     After  the   maturity  of  the  note, 
and  after  the  contractors  had  received  from  the  company 
bonds  in  payment  of  the  work  done  in  the  construction  of  the 
road,  he  received  from  the  contractors  payment  of  the  note  in 
such  bonds  at  ninety  per  cent,  of  their  par  value.     He  also 
subscribed  the  underwriting  agreement  for  $250,000  of  the 
bonds  of  the  company  upon  the  terms  of  that  agreement. 
Afterwards,  at  the  solicitation  of  the  president  and  attorney 
of  the  company  and  of  the  contractors,  and   in  order  that  the 
subscription  might  be  completed  within  the  time  limited,  and 
the  contractors  be  enabled  to  comply  with  their  contract  and 
build  and  equip  the  line  as  therein  agreed,  he  subscribed  for 
an  additional  $250,000  worth  of  bonds  upon  the  agreement  by 
the  contractors  that,  in  consideration  thereof,  they  would  give 
to  Ziegler  an  additional  bonus  in  stock  received  by  them  in 
payment  of  the  construction  of  the  road  of  $125,000  at  its  par 
value.     These  facts  were  known  to  the  president  and  attorney 
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of  the  company  at  the  time,  and  the  proposition  therefor  was 
made  in  their  presence,  and  they  knew,  and  Ziegler  was  at 
the  time  assured,  that  the  contractors  had  offered  such  terms 
to  others,  who  had  and  would  accept  thereof,  and  so  the 
nnderwriting  agreement  would  be  fully  executed  within  the 
time  limited.  This  was  a  matter  wholly  betwee'n  the  con- 
tractors and  Ziegler,  and  in  no  way  affected  the  rights  of  the 
company  under  the  contract.  The  underwriting  agreement 
was  thereby  completed,  and  the  contractors  enabled  to  pro- 
ceed with  the  construction  of  the  road.  The  stock  received 
by  Ziegler  under  the  underwriting  agnreement  was  sold  by  him 
in  July,  1894,  at  i8  cents  upon  the  dollar, — a  price  above  its 
market  value.  Ziegler  at  the  time  of  suit  owned  400  bonds  of 
the  company,  of  which  8  had  then  recently  been  purchased 
by  him  in  the  open  market,  145  purchased  by  him  of  the  com- 
pany in  the  year  1894  at  s^  cents  on  the  dollar,  and  the  re- 
maining 247  were  part  of  the  $00  bonds  received  by  him  under 
the  underwriting  agreement  at  go  cents  on  the  dollar.  The 
bonds  purchased  of  the  company  were  not  the  bonds  delivered 
by  the  company  to  the  contractors,  but  were  part  of  those 
reserved  by  the  company,  all  of  which  were  sold  by  the  com- 
pany to  different  parties  at  the  same  price.  At  that  price 
Ziegler  purchased  them  at  the  solicitation  of  the  officers  of 
the  company,  and  at  a  price  not  less  than,  if  not  greater  than, 
their  market  value  at  the  time.  The  other  individual  defend- 
ants purchased  their  bonds  of  Ziegler,  being  part  of  those 
received  by  him  from  the  contractors  under  the  underwriting 
agreement.  They  were  bona  fide  purchasers  thereof,  for 
value,  without  notice. 

On  April  7,  1893,  the  company  executed  to  the  two  corpo- 
rations defendants,  as  trustees,  its  trust  deed  upon  its  road, 
to  secure  $6,500,000  of  bonds,  of  which  $5,150,000  were  to  be 
issued  to  Underwood  and  Green  under  their  contract.  This 
trust  deed  was  in  the  usual  form,  except  that  it  provided  that 
the  holders  of  bonds  should  have  no  right  of  action  at  law  or 
in  equity  upon  the  bonds,  except  only  in  a  case  of  the  refusal 
of  the  trustees  to  act.  It  further  provided  that,  upon  default 
in  interest  continuing  for  six  months,  the  trustees  might,  upon 
request  of  the  holders  of  one-fourth  in  interest  of  the  outstand- 
ing bonds,  and  shall,  if  reauested  by  the  holders  of  a  majority 
in  interest  of  the  outstanding  bonds,  declare  the  principal 
matured.  It  further  provided  that  upon  default  in  the  pay- 
ment of  interest,  and  upon  request  of  a  majority  in  interest  of 
the  outstanding  bonds,  the  trustees,  on  being  indemnified, 
should  take  possession  of  the  road.  These  provisions  were 
not  in  curtailment  of  the  power  of  the  trustees  upon  default 
by  the  company,  and  of  their  own  motion,  to  institute  such 
proceedings  as  thev  might  deem  necessary  in  protection  of 
the  trust.  The  railroad  was  completed  by  the  contractors, 
and  on  the  4th  day  of  March.  1894,  the  directors  of  the  com- 
panv,  by  resolution,  accepted   possession,    without   prejudice 
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to  any  claim  that  the  work  was  not  in  compliance  with  the 
contract,  and  the  company  has  since  continued  in  the  pos- 
session and  operation  of  the  railway.  In  October,  1894,  the 
company  had  a  settlement  with  the  contractors,  and  for  the 
balance  then  found  due  grave  them  its  promissory  notes  due  in 
January,  and  February,  1895,  and  upon  maturity  of  the  notes 
made  further  claims  against  the  contractors  with  respect  to 
alleged  defects  in  their  work ;  whereupon  a  further,  complete, 
and  final  adjustment  was  made  in  March,  1895,  and  mutual 
releases  passed  between  the  company  and  the  contractors. 
The  company  paid  the  interest  upon  these  bonds  up  to  January 
i«  1895,  paying  the  interest  then  due  on  the  bonds  held  by  the 
individual  defendants  below  in  October,  1891;.  On  January  8, 
1895,  the  president  of  the  company  reported  to  a  meeting  of 
its  stockholders  that  the  company  could  not  pay  the  interest 
upon  its  mortgage  debt,  there  being  a  deficit  therein  of  $146,- 
725.75;  that  to  meet  the  interest  upon  its  bonds  would  require 
an  increase  of  90  per  cent,  in  the  traffic  of  the  company, 
which  was  impossible  within  its  territory;  that  the  situation 
was  serious  and  pressing ;  and  he  requested  that  a  committee 
of  stockholders  be  appointed  to  confer  with  a  committee  of 
bondholders  to  devise  some  plan  of  readjustment  by  which 
foreclosure  would  be  avoided.  A  committee  was  accordingly 
appointed,  and  in  March,  1895,  a  plan  was  devised  and  pro- 
posed to  the  bondholders  that  they  should  scale  their  bonds  to 
60  per  cent,  of  their  face  value.  The  plan  contemplated 
a  deposit  of  the  bonds  by  the  bondholders  with  a  trustee,  the 
holders  to  receive  the  debentures  of  the  company  for  60  per 
cent,  of  the  par  value  of  the  bonds.  Ultimately,  and  upon 
the  assent  to  the  plan  of  all  bondholders,  the  debentures  were 
to  be  surrendered,  40  per  cent,  of  the  face  value  of  the  bonds 
was  to  be  canceled,  and  the  owners  to  receive  back  their  bonds 
at  60  per  cent,  of  their  face  value;  also  to  receive  an  income 
bond  of  the  company  for  1 5  per  cent,  of  the  face  value  of  their 
bonds,  the  interest  upon  which  was  noncumulative,  and  was 
payable  only  out  of  the  income,  and  after  the  payment  of  all 
fixed  charges  upon  the  road.  The  debentures  were  to  be 
guarantied  by  the  Northwestern  Elevated  Railroad  Company, 
which  guaranty  was  to  be  extended  upon  surrender  of  the 
debentures  to  the  bonds  so  scaled  to  60  per  cent.  The  pro- 
posed guarantor  was  a  company  having  a  franchise,  but  no 
road  or  equipment,  and  then  indebted  to  an  amount  not 
disclosed;  the  guaranty  to  be  given  in  consideration  of  a  right 
of  way  over  a  portion  of  the  complainant's  railway.  The 
plan  involved  no  contribution  by  stockholders,  nor  any  scaling 
or  surrender  of  stock.  Until  this  plan  should  receive  the 
assent  of  all,  the  bonds  of  assenting  bondholders  were  to  be 
held  simply  as  security  for  the  debentures  to  be  issued,  but 
was  to  be  effective,  and  the  debentures  were  to  be  issued  upon 
the  assent  of  the  holders  of  3,800  of  the  7,474  bonds.  More 
than  the  necessary  number  assented  to  warrant  the  issue  of 
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the  debentures,  the  officers  of  the  company  owning:  or  con- 
trolling the  larger  number  of  the  bonds.  Holders  of  bonds  in 
the  amount  of  $6,694,000  assented  to  the  plan,  and  deposited 
their  bonds  as  proposed,  and  received  the  debentures  of  the 
company;  but  holders  of  bonds  to  the  amount  of  $780,000,  in- 
cluding the  individual  defendants,  declined  to  or  have  not 
assented  to  the  plan.  The  company  paid  the  interest  on  the 
debentures  due  July  i,  189s,  but  made  default  in  the  payment  of 
interest  upon  the  bonds  of  holders  not  assenting  to  the  plan. 
On  January  27,  1896.  the  complainant  below  filed  its  motion  to 
remand  the  cause  to  the  state  court  upon  the  ground  that  the 
court  was  without  jurisdiction  to  hear  and  determine  the  cause, 
because  there  is  not  in  the  suit  a  controversy  which  is  wholly 
between  citizens  of  different  states,  and  which  can  be  fully 
determined  as  between  them ;  and  that  no  process  was  issued 
in  the  suit  by  the  state  court,  and  there  was  no  controversy 
therein  bv  the  defendants,  or  either  of  them,  and  they  had 
not  submitted  themselves  to  the  jurisdiction  of  the  state  court. 
This  motion  was,  on  March  16,  1896,  overruled  by  the  court. 
The  cause  came  on  for  final  hearing  on  the  12th  day  of  July, 
1898,  when  a  decree  was  passed  dismissing  the  bill  without 
prejudice  to  the  complainant's  right  to  assert  the  matters 
alleged  in  its  amended  bill  by  way  of  defense,  or  by  cross  bill 
to  the  bill  exhibited  by  the  Farmers*  Loan  &  Trust  Company 
against  the  Lake  Street  Elevated  Railroad  Company  and 
others  since  the  commencement  of  this  suit,  for  the  foreclosure 
of  the  trust  deed  executed  by  the  complainant.  From  this 
decree  both  parties  appeal,  the  complainant  below  assigning 
for  error  that  the  court  erred  in  entertaining  jurisdiction  and 
in  refusing  to  remand  the  cause  to  the  state  court,  and  also 
that  the  court  erred  in  dismissing  the  bill  and  in  declining  to 
enter  a  decree  for  the  complainant.  The  defendants  assign 
for  error  that  the  court  erred  in  dismissing  the  bill  without 
prejudice,  and  in  not  dismissing  it  for  want  of  equity. 

Charles  H.  Aldrich,  for  complainant. 

John  J.  Herrick,  I..  K.  Boyesen,  and  Levy  Mayer,  for 
defendants. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and 
SEAMAN,  District  Judge. 

JENKINS,  Circuit  Judge,  after  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

The  question  which  must  first  engage  our  attention  touches 
the  jurisdiction  of  the  court  below  and  the  propriety  of  the 
removal  of  the  cause  from  the  state  court.  The  complainant 
was  a  citizen  of  the  state  of  Illinois.  All  of  the  defendants 
were  citizens  of  other  states,  with  the  exception  of  the  Amer- 
ican Trust  &  Savings  Batik,  one  of  the  trustees  under  the 
tmst  deed,  which  was  a  citizen  of  the  state  of  Illinois.  By 
section  2,  Act  March  3,  1887  (24  Stat.  552,  c.  373,  §  2,  cl.  3),  as 
amended  by  Act  Aug.  13.    1888   (25   Stat.   434,    c.    866),    it  is 
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provided  that  any  suit  of  a  civil  nature  of  which  the  courts  of 
the  United  States  are  given   jurisdiction   by   the  act.  brousrht 
in  the  court  of  any  state,  the  defendants  being  nonresidents 
of  the  state  in  which  the  suit  is   brought,    may   be  removed 
into  the  federal  court  of  the   proper  district;  **and  when   in 
any  suit  mentioned  in  this  section  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  different  states  and  which 
can  be  fully  determined  as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested  in  such  controversy 
may  remove  said  suit  into  the  circuit  court  of  the   United 
States  for  the  proper  district.  *  *     Several  cases  have  arisen  in 
which  the  supreme  court  has  passed  upon  and  construed  this 
statute.     The  summing  up   of  the  whole  contention  is,   we 
think,  well  and  accurately  stated  in  Mr.  Carter's  recent  work 
on  the  Jurisdiction  of  Federal  Courts  as  Limited   by  Citizen- 
ship and  Residence  of  the  Parties. 

'^In  the  case  of  mere  formal  parties,  if  the  action  can  be 
maintained  as  between  the  other  parties  to  the  suit,  the  fact 
that  formal  parties  are  joined  as  complainants  or  defendants, 
between  whom  and  the  opposing  parties  the  requisite  diversity 
of  citizenship  does  not  exist,  will  not  oust  the  court  of  juris- 
diction. In  cases  of  this  character  the  only  question  is  as  to 
who  may  be  considered  merely  formal  parties.  In  chancery 
proceedings  the  supreme  court  has  divided  parties  into  three 
classes:  (i)  Formal  parties,  who  have  no  interest  in  the  con- 
troversy between  the  immediate  litigants,  but  have  such  an 
interest  in  the  subject-matter  as  may  be  conveniently  settled 
in  the  suit  and  thereby  prevent  further  litigation ;  (2)  nec- 
essary parties,  who  have  an  interest  in  the  controversy,  but 
whose  interests  are  separable  from  those  of  the  parties  before 
the  court,  and  will  not  be  directly  affected  by  a  decree  which 
does  full  and  complete  justice  between  them ;  (3)  indispensa- 
ble parties,  who  not  only  have  an  interest  in  the  subject-mat- 
ter of  the  controversy,  but  an  interest  of  such  a  nature  that  a 
final  decree  cannot  be  made  without  either  affecting  their 
interests  or  leaving  the  controversy  in  such  a  condition  that 
its  final  determination  may  be  wholly  inconsistent  with  equity 
and  good  conscience.  Formal  parties  may  be  made  parties 
or  not,  at  the  option  of  the  complainant.  Necessary  parties 
must  be  made  parties  if  practicable,  in  obedience  to  the  gen- 
eral rules  which  require  all  persons  to  be  made  parties  who 
are  interested  in  the  controversy,  in  order  that  there  may  be 
an  end  to  litigation;  but  this  general  rule  in  the  national 
courts  is  subject  to  the  exception  that,  if  such  parties  are  be- 
yond the  jurisdiction  of  the  court,  or  if  making  them  parties 
would  oust  the  jurisdiction  of  the  court,  the  suit  may  proceed 
to  a  final  decree  between  the  parties  before  the  court,  leaving 
the  rights  of  the  absent  parties  untouched  and  to  be  deter- 
mined in  anv  competent  forum.  Indispensable  parties  must, 
of  course,  be  made  parties,  and  the  court  cannot  proceed 
without  them." 
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The  bill  here  affected  certain  bonds  and  stock  of  the  com- 
plainant company,  which  were  alleged  to  be  held  by  the  indi- 
vidual defendants,  and  which  it  was  charered  were  obtained  by 
Ziegler  in  fraud  of  the  duty  which  he  owed  to  the  complainant 
as  a  director,  and  under  the  circumstances  stated  in  the  bill. 
The  validity  of  the  trust  deed  and  of  the  contract  with 
Underwood  and  Green  were  not  attacked,  nor  was  the  validity 
of  the  stock  and  bonds  in  question  impufi:ned.  But  it  was 
said  that,  because  of  the  supposed  violation  of  duty  by 
Ziegler,  who  acquired  the  stock  and  bonds  of  the  contractors 
and  certain  of  the  bonds  from  the  company  while  he  was  a 
director  of  the  company,  he,  and  the  other  individual  defend- 
ants who  received  their  bonds  from  him  with  notice  of  the 
circumstances,  ouiB:ht  justly  to  account  to  the  company  for 
the  bonds  and  stock  held  by  them,  respectively,  and  to  sur- 
render to  the  company  such  bonds  and  stock  upon  repayment 
to  them  by  the  company  of  the  amount  respectively  paid  by 
them  therefor.  The  trustees  under  the  trust  deed,  one  of 
whom  was  a  citizen  of  the  state  of  Illinois,  of  which  state  the 
complainant  was  also  a  citizen,  were  made  parties  defendant 
to  obtain  against  them  an  injunction  pendente  lite  restraining: 
them  from  taking  possession  of  the  road  and  from  commencing 
suit  at  law  upon  the  bonds  or  in  equity  to  foreclose  the  trust 
deed  by  reason  of  default  of  the  company  in  the  payment  of 
interest  upon  the  affected  bonds  at  the  solicitation  or  upon 
demand  of  the  individual  defendants.  No  decree  was  sought 
against  the  trustees,  or  other  relief  demanded  against  them. 
It  is  quite  clear  that  these  trustees  were  not  necessary  parties 
to  the  suit,  because  they  had  no  interest  in  the  controversy, 
and  certainly  no  interest  separable  from  that  of  the  individual 
defendants.  They  were  either  indispensable  parties  or  merely 
formal  parties.  These  trustees  were  appointed  in  the  interest 
of  all  the  bondholders  to  protect  the  mortgage  security,  and 
upon  default  to  take  measures  to  subject  it  to  sale  in  payment 
of  the  amount  which  should  be  found  due  upon  the  bonds. 
They  were  not  the  holders  or  owners  of  the  bonds  and  stock 
in  controversy,  nor  had  they  any  interest  therein.  It  was 
matter  of  indifference  to  them  whether  the  complainant  or  the 
individual  defendants  should  be  adjudged  entitled  to  these 
bonds.  If  the  complainant  should,  by  decree,  become  the 
owner  of  the  bonds  and  stock  upon  repayment  to  the  indi- 
vidual defendants  of  the  amount  they  paid  therefor,  the  bonds 
and  stock  would  be  valid  bonds  and  stock  in  its  hands,  the 
bonds  still  secured  by  and  entitled  to  the  protection  of  the  trust 
deed,  and  both  bonds  and  stock  subject  to  resale  by  the  com- 
pany. The  controversy,  therefore,  in  no  way  affected  the 
validity  of  the  bonds,  and  in  no  way  lessened  the  legal  estate 
in  the  property  which,  by  the  trust  deed,  was  vested  in  the 
trustees.  They  had  no  possible  interest  in  the  controversy, 
and  were  not  indispensable  parties  to  it.  They  were  merely 
formal  parties,    made  such  to  prevent   them   by   injunction 
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pendente  lite  from  complying  with  the  demand  of  the  indi- 
vidual defendants  to  proceed  to  execute  the  trust  because  of 
the  default  of  the  company.  They  were  under  no  obligation 
to  comply  with  such  demand,  because,  under  the  terms  of  the 
trust  deed,  the  individual  defendants  were  not  the  holders 
of  a  sufficient  number  of  bonds  to  require  the  trustees  to  pnt 
into  execution  their  powers.  They  mieht,  of  their  own  mo- 
tion, proceed  to  foreclose  for  the  default,  but  that  duty  was 
not  rendered  imperative  by  the  demand  of  the  individual 
defendants,  and  they  are  only  sought  to  be  enjoined  from 
compliance  with  that  demand,  and  not  from  exercise  of  their 
discretion.  The  controversy  could  be  wholly  determined 
without  their  presence.  They  were  merely  formal  parties, 
and  the  community  of  citizenship  of  the  bank,  trustee,  with 
the  complainant  cannot  oust  the  federal  court  of  jurisdiction. 

This  conclusion,  we  think,  is  supported  by  the  decisions  of 
the  ultimate  tribunal.  In  Walden  v.  Skinner,  loi  U.  S.  c^yy^ 
2;  L.  Ed.  963,  a  bill  was  filed  against  the  principal  defendant 
to  reform  a  deed  executed  to  a  deceased  person,  and  to  declare 
a  trust  with  respect  to  the  land  conveyed.  The  executors  of 
such  deceased  person,  who  were  citizens  of  the  same  state 
with  the  complainant,  were  also  made  defendants,  that  they 
might  be  compelled,  upon  decree  declaring  the  trust,  to  con- 
vey the  title  derived  by  them  from  such  deceased  person.  It 
was  held  that  they  were  merely  formal  parties  to  the  suit,  and, 
jurisdiction  as  between  the  complainant  and  the  principal 
defendant  being  undoubted,  that  jurisdiction  could  not  be 
defeated  by  the  joinder  of  formal  parties  whose  citizenship  was 
the  same  as  that  of  the  complainant.  In  Barney  v.  Latham, 
10.^  U.  S.  20S,  26  L.  Ed.  514,  a  citizen  of  Minnesota  and  a 
citizen  of  Indiana  brought  suit  against  citizens  of  New  York, 
Massachusetts,  and  Wisconsin,  and  a  land  company,  a  citizen 
of  Minnesota.  An  accounting  was  sought  with  respect  to 
moneys  received  by  the  individual  defendants  upon  the  sale 
of  certain  lands,  in  which  it  was  claimed  the  ancestors  of  the 
complainants  were  interested,  and  also  with  respect  to  like 
lands  which  the  individual  defendants  had  caused  to  be  con- 
veyed to  the  land  company,  that  that  company  should  con- 
vey to  the  complainants  their  proportionate  interest  in  the 
land.  It  was  held  that  there  was  a  separable  controversy  be- 
tween the  complainant  and  the  defendant  company,  which 
could  be  determined,  as  between  them,  without  the  interven- 
tion of  the  land  company ;  and  that  the  suit  was,  therefore, 
properly  removable.  In  delivering  the  opinion  of  the  court, 
Mr.  Justice  Harlan  observes  (pages  214,  216,  103  U.  S.,  and 
page  518,  26  L.  Ed.): 

**We  have  endeavored  to  show  that  the  land  company  was 
not  an  indispensable  party  to  the  controversy  between  the 
plaintiffs  and  the  defendants,  citizens  of  New  York,  Wisconsin, 
and  Massachusetts.  Whether  those  defendants  and  the  land 
company  were  not  proper  parties  to  the  suit,   we  do  not  now 
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decide.  »  »  *  ^  defendant  may  be  a  proper,  but  not  an 
indispensable,  party  to  the  relief  asked.  In  a  variety  of  cases 
it  is  in  the  discretion  of  the  plaintiff  as  to  whom  he  will  join 
as  defendant.  Consistently  with  the  established  rules  of 
pleading,  he  may  be  governed  often  by  considerations  of  mere 
convenience ;  and  it  may  be  that  there  was  or  is  such  a  con- 
nection between  the  various  transactions  set  out  in  the  com- 
plaint as  to  make  all  of  the  defendants  proper  parties  to  the 
suit,  and  to  every  controversy  embraced  by  it.  *  *  *  We 
are  of  the  opinion  that,  upon  the  filing  of  the  petition  and 
bond  of  the  individual  defendants  in  the  separable  controversy 
between  them  and  the  plaintiffs,  the  entire  suit,  although  all 
of  the  defendants  may  have  been  proper  parties  thereto,  was 
removed  to  the  circuit  court  of  the  United  States,  and  that 
the  order  remanding  it  to  state  court  was  erroneous.** 

In  Bacon  v.  Rives,  io6  U.  S.  99.  i  Sup.  Ct.  3,  27  L.  Ed. 
69,  an  accountine  was  sought  by  the  complainant  against  the 
principal  defendant,  as  between  whom  the  federal  court  had 
undoubted  jurisdiction.  The  other  defendants,  who  had  like 
citizenship  with  the  complainant,  were  trustees  of  an  estate 
in  which  the  principal  defendant  was  interested,  and  the  bill 
asked  for  a  decree  against  the  defendant's  trustees  for  the 
amount  of  the  principal  defendant's  interest  in  the  estate,  in 
satisfaction,  in  whole  or  in  part,  of  the  part  which  might  be 
adjudged  against  the  principal  defendant  upon  the  accounting. 
The  court  held  that,  while  the  trustees  were  proper  parties  to 
the  suit,  they  were  neither  indispensable  nor  necessary  parties, 
and  jurisdiction  of  the  federal  court  was  not  devested  by  their 
joinder.  We  ai[e  referred  to  several  cases  in  the  supreme 
court  which  are  supposed  by  counsel  to  hold  a  different  doc- 
trine, and  to  establish  that  the  trustees  here  are  indispensable 
parties  to  the  suit.  We  think  that  the  effect  of  these  decisions 
has  been  misconceived.  Corbin  v.  Van  Brunt,  105  U.  S. 
576,  26  L.  Ed.  1 1 76;  Winchester  v.  Loud,  108  U,  S.  130,  2 
Sup.  Ct.  311,  27  L.  Ed.  677;  Thayer  V.  Association,  112  U.  S. 
717,  5  Sup.  Ct.  355,  28  L.  Ed.  864;  Crump  v.  Thurber,  115 
U.  S.  56,  5  Sup.  Ct.  1 1 54,  29  L.  Ed.  328;  Insurance  Co.  v. 
Huntington.  117  U.  S.  280,  6  Sup.  Ct.  733,  29  L.  Ed.  898; 
Brooks  V.  Clark,  119  U.  S.  502,  7  Sup.  Ct.  301,  30  L.  Ed.  482; 
Torrence  v.  Shedd,  144  U.  S.  527,  12  Sup.  Ct.  726,  36  L.  Ed. 
528:  Wilson  V.  Oswego  Tp.,  lU  U.  S.  56,  14  Sup.  Ct.  2159,  38 
L.  Ed.  70;  Merchants*  Cotton-Press  &  Storage  Co.  v.  North 
American  Ins.  Co.,  151  U.  S.  368,  14  Sup.  Ct.  367,  38  L.  Ed. 
19s.  Whether  one  is  an  indispensable  party,  or  a  mere 
formal  party,  depends  upon  the  case  made;  and  a  brief  refer- 
ence to  the  facts  in  each  of  these  cases  will,  we  think,  estab- 
lish that  the  decisions  are  in  accord  with  the  principle  herein 
asserted. 

In  Corbin  v.  Van  Brunt  the  action  was  in  ejectment  by 
citizens  of  the  state  of  New  York  against  a  corporation  of  the 
same  state,    and   individual  defendants,    residents  of  other 
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states,  to  recover  possession  of  certain  premises  in  the  state  of 
New  York.  As  shown  by  the  court,  there  was  no  sort  of  sep- 
arable controversy  authorizing  a  removal  of  the  cause. 

In  Winchester  v.  Loud,  one  of  two  grantors,  both  citizens 
of  Michigan,  filed  his  bill  against  three  trustees,  two  of  whom 
were  citizens  of  Michigan,  and  one  of  whom  was  a  citizen  of 
Massachusetts,  and  against  the  other  debtor,  a  citizen  of 
Michigan,  and  the  holder  of  the  debt,  a  citizen  of  Massachu- 
setts, asking  for  an  accounting  by  the  trustees  with  respect  to 
property  conveyed  to  them  in  trust  to  secure  the  debt,  for  a 
removal  of  two  of  the  trustees,  and,  upon  payment  of  the 
debt,  for  a  conveyance  of  property  conveyed  in  trust.  It  was 
held  there  was  no  separable  controversy.  The  statement  of 
the  case  is  all-sufficient  to  show  its  irrelevancy  to  the  case  in 
hand. 

In  Thayer  v.  Association  the  parties  in  a  trust  deed  given 
to  secure  a  debt  brought  suit  against  the  trustee  and  the 
claimant  of  the  debt,  alleging  that  the  trustee  was  proceeding 
to  sell  the  property  conveyed  in  trust  for  nonpayment  of  the 
debt  secured  thereby ;  that  the  debt  had  in  fact  been  paid,  and 
sought  a  decree  so  adjudging,  a  release  of  the  mortgaged  prop- 
erty from  the  trustee,  and  that  the  sale  be  enjoined.  The 
trustee  was  a  citizen  of  the  state  of  which  the  complainants 
were  citizens.  It  was  held  that  the  federal  court  had  no  juris- 
diction, and  that  the  trustee  was  an  indispensable  party  to 
such  a  suit.  The  legal  title  of  the  trustee  was  sought  to  be 
extinguished,  and  that  could  not  be  done  in  a  suit  to  which 
he  was  not  a  party. 

In  Crump  v.  Thurber  the  complainant  brought  suit  against 
a  corporation  of  the  state  of  which  he  was  a  citizen,  and 
against  others,  residents  of  other  states,  to  declare  certain 
stock  of  the  corporation  standing  in  the  name  of  one  of  the 
defendants,  and  held  by  another  of  the  defendants,  to  be 
owned  by  the  complainants,  and  that  the  corporation  defend- 
ant cancel  upon  its  books  the  shares  so  standing  in  the  name 
of  the  defendant,  and  issue  to  the  complainant  certificates  for 
such  shares.  To  such  a  suit  the  corporation  was  an  indispen- 
sable party,  and  jurisdiction  was  rightly  denied. 

In  Insurance  Co.  v.  Huntington  the  complainant,  a  citizen 
of  New  York,  brought  in  a  state  court  of  the  state  of  Ohio  a 
creditors'  bill  to  obtain  satisfaction  of  his  judgment  out  of  the 
incumbered  real  estate  of  the  debtor  by  a  sale  and  distribution 
of  the  proceeds  among  the  lienholders.  One  of  the  lien- 
holders,  a  citizen  of  the  state  of  Pennsylvania,  answered  to 
the  suit,  claiming  a  first  lien  upon  the  incumbered  property, 
and  asking  that  the  property  be  sold,  and  the  proceeds  first 
applied  to  the  payment  of  its  mortgage,  and  then  sought  to 
remove  the  case  from  the  state  court  into  the  federal  court  on 
the  ground  of  a  separable  controversy.  The  court  held  that 
there  was  no  separable  controversy ;  that  the  purpose  of  the 
suit  was  a  decree  subjecting  the  property  to  sale  discharged 
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of  all  incumbrances,  and  the  distribution  of  the  proceeds  among 
the  various  lienholders  according:  to  priority  of  the  various 
liens  as  they  should  be  determined  by  the  court;  that  there 
was  but  a  sinele  cause  of  action,  to  wit,  an  equitable  execu- 
tion of  a  judgment  against  the  property ;  that  the.  cause  of 
action  was  indivisible,  and  that,  while  there  might  be  sepa- 
rate defenses,  these  did  not  constitute  separate  controversies, 
within  the  meaning  of  the  act ;  that  the  issue  presented  by  the 
separate  answers  was  merely  an  incident  to  this  main  con- 
tention.    This  case  is  without  relevancy  to  the  one  before  us. 

In  Brooks  v.  Clark  there  was  a  joint  cause  of  action  against 
two  defendants,  one  of  whom  had  community  of  citizenship 
with  the  plaintiff,  and  after  judgment  in  the  state  court  was 
let  in  to  defend,  and  then  sought  to  remove  the  cause  to  the 
federal  court.  There  was  no  separable  controversy,  and 
neither  defendant  was  a  formal  party. 

In  Torrence  v.  Shedd  the  complainant  brought  suit  in  par- 
tition against  over  90  defendants,  claiming  title  to  an  undi- 
vided one-third  through  conveyance  by  one  Sorin,  and  seek- 
ing to  have  assigned  to  all  the  tenants  in  common  their  shares 
in  severalty.  Most  of  the  defendants  answered,  denying  the 
title  of  plaintiff,  and  asserting  title  in  themselves.  Afterwards 
Sorin  was  allowed  to  intervene  and  answer  and  to  file  a  cross 
bill,  asserting  that  the  complainant's  title  was  held  in  trust 
for  the  cross  complainant ;  that  the  plaintiff  had,  in  violation 
of  his  trust,  refused  to  reconvey  to  Sorin,  but  had  contracted 
to  sell  to  one  Brown.  He  sought  a  decree,  and  claimed  an 
equitable  title  in  whatever  of  the  land  should  be  set  off  to  the 
plaintiff.  It  was  urged  that  this  controversy  between  the 
complainant  and  Sorin  presented  a  separable  controversy, 
which  could  be  wholly  determined  as  between  them,  and  that 
the  case  was,  therefore,  properly  removable  into  the  federal 
court.  But  it  was  held  otherwise,  Mr.  Justice  Gray,  speaking 
ior  the  court,  declaring  (page  532,  144  U.  S.,  paee  728,  12 
Sup.  Ct.,  and  page  1532,  36  L.  Ed.): 

"The  object  of  the  suit  was  not  merely  the  establishment 
of  the  title  of  the  plaintiff  in  an  undivided  share  of  the  land, 
but  it  was  the  partition  of  the  whole  land,  and  the  conversion 
of  his  undivided  share  into  an  entire  estate  in  a  proportional 
part,  as  well  as  the  establishment  of  his  title  against  all  the 
defendants.  The  controversy  between  the  plaintiff  and  Brown 
and  Sorin  related  only  to  the  title  claimed  by  the  plaintiff  in 
an  undivided  share.  Sorin's  whole  claim  was  of  an  equitable 
estate  in  whatever  should  be  set  off  to  the  plaintiff,  and  the 
other  defendants  denied  that  either  the  plaintiff  or  Brown  or 
Sorin  had  any  title  whatever.  Neither  of  the  three,  there- 
fore, could  recover  judgment  setting  off  to  him  any  share  in 
the  land  without  establishing  a  title,  not  only  as  between 
themselves,  but  also  as  against  all  the  other  defendants.  The 
inevitable  result  is  that  the  controversy  of  the  plaintiff  and 
Brown  with  Sorin  was  merely  incidental  to  the  main  object  of 
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the  suit,  could  not  be  determined  as  between  them  without 
the  presence  of  the  other  defendants,  and  did  not  constitute 
such  a  separate  controversy  as  would  justify  a  removal  into 
the  circuit  court  of  the  United  States.'* 

This  case  certainly  does  not  bear  upon  the  one   before  us. 

In  Wilson  v.  Oswego  Township  a  suit  was  brought  by  one 
claiming  to  be  the  owner  of  certain  bonds  which  had  been 
deposited  with  a  bank  to  be  held  in  trust  for  hinji^  ^and  to  be 
delivered  to  him  upon  the  completion  by  him^jlf  certain 
work.  The  complainant  sought  for  the  delivery  of  the  bonds 
to  him  in  pursuance  of  the  trust  deed.  It  was  held  that  the 
bank,  being  bailee  and  trustee  of  the  bonds,  was  an  indispen- 
sable party,  as,  of  course,  it  was. 

In  Merchants'  Cotton-Press  &  Storage  Co.  v.  North  Amer- 
ican Ins.  Co.  the  case  is  thus  stated  in  the  report : 

"A  railroad  company  agreed  with  a  cotton-compress  com- 
pany that  the  latter  should  receive  and  compress  all  the  cotton 
which  the  railroad  might  have  to  transport  in  compressed 
condition,  and  that  it  should  insure  the  same  for  the  benefit 
of  the  railroad  company,  or  of  the  owners  of  the  cotton,  for  a 
certain  compensation,  which  the  railroad  company  agreed  to 
pay  weekly.  It  was  further  agreed  that  the  compress  com- 
pany, on  receiving  the  cotton,  was  to  give  receipts  therefor, 
and  that  the  railroad  company,  on  receiving  such  a  receipt, 
was  to  issue  a  bill  of  lading  in  exchange  for  it.  Cotton  of  the 
value  of  $700,000,  thus  deposited  with  the  compress  company 
for  compress  and  transportation,  was  destroyed  bv  fire.  That 
company  had  taken  out  policies  of  insurance  upon  it,  but  to  a 
less  amount,  in  all  of  which  the  compress  company  was  named 
as  the  assured,  but  in  the  body  of  each  policy  it  was  stated 
that  it  was  issued  for  the  benefit  of  the  railroad  company  or 
of  the  owners.  The  various  owners  of  the  cotton  further  in- 
sured their  respective  interests  in  other  insurance  companies, 
called  in  the  litigation  the  ^Marine  Insurance  Companies.' 
After  the  fire,  the  amounts  of  the  several  losses  were  paid  to 
the  assured  by  the  several  marine  companies.  In  an  action 
in  the  court  of  Tennessee  to  settle  the  risrhts  of  the  parties, 
the  supreme  court  of  that  state  held  (Lancaster  Mills  v.  Mer- 
chants* Cotton-Press  Co.,  89  Tenn.  I,  14  S.  W.  317;  Dem- 
ming  V.  Merchants'  Cotton  &  Storage  Co.,  90  Tenn.  30(5,  17 
S.  W.  89)  that  the  companies  so  paying  were  entitled  to  be 
subrogated  to  the  rights  of  the  owners  or  consignees  against 
the  railroad  company  under  its  bill  of  lading,  and  that  the 
railroad  company  was  entitled  to  have  the  insurance  which 
had  been  taken  out  by  the  compress  company  collected  for  its 
benefit.  The  railroad  company  not  being  party  to  those  suits, 
the  marine  insurance  companies  filed  their  bill  in  equity  in 
a  state  court  in  Tennessee  against  the  compress  company,  the 
several  persons  who  had  insured  the  destroyed  cotton  for  it, 
and  the  railroad  company,  to  reach  and  subject  the  fire 
insurance  taken  out  by  the  compress  company  for  the  benefit 
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of  the  railroad  company,  and  for  other  relief  set  forth  in  the 
bill.  The  plaintiffs  in  the  suit  were  a  corporation  under  the 
laws  of  Pennsylvania,  a  corporation  under  the  laws  of  New 
York,  and  a  corporation  under  the  laws  of  Rhode  Island,  on 
behalf  of  themselves  and  of  all  other  companies  standing  in 
like  position.  On  the  other  side  were  two  corporations  under 
the  laws  of  Pennsylvania,  two  corporations  under  the  laws  of 
Great  Britain,  a  corporation  under  the  laws  of  New  York, 
certain  residents  of  Rhode  Island,  certain  citizens  of  New 
York,  certain  citizens  of  Tennessee,  two  aliens,  and  forty-four 
insurance  companies  of  West  Virginia,  Pennsylvania,  New 
York,  Illinois,  Louisiana,  Wisconsin,  Alabama,  Connecticut, 
Ohio,  Texas,  Indiana,  and  Great  Britain.  The  defendants 
petitioned  for  the  removal  of  the  cause  to  the  circuit  court  of  the 
United  States,  on  the  ground  that  the  controversy  was  wholly 
between  citizens  of  different  states,  or  between  citizens  of  one 
or  more  of  the  several  states  and  foreign  citizens  and  subjects, 
and  that  the  same  could  be  fully  determined  as  between  them. 
The  petition  was  denied,  and  the  cause  proceeded  to  judg^ 
ment  in  the  state  court.*'  The  opinion  is  exhaustive  upon 
the  facts  declared,  and  satisfactorily  establishes  Ihat  both  the 
railroad  company  and  the  compress  company  were  indispen- 
sable parties  to  the  suit,  and  that,  therefore,  the  case  was  not 
removable.  We  have  not  been  able  to  perceive  that  the  rul- 
ing there  in  the  slightest  degree  antagonizes  the  ground  upon 
which  the  question  here  presented  must  be  determined,  but, 
as  we  think,  inferentially  affirms  our  position. 

We  have  thus  reviewed,  possibly  at  unnecessary  length,  the 
cases  in  the  supreme  court  having  relation  to  the  subject  of 
removal  of  a  separable  controversy,  and  they  confirm  us  in 
our  opinion  that  in  the  case  before  us  the  only  controversy  is 
between  the  complainant  and  the  individual  defendants,  and 
that,  while  it  may  have  been  proper  enough  to  join  the  trus- 
tees as  parties  defendant,  they  were  not  indispensable  or 
necessary  parties  to  the  bill,  but  merely  formal  parties,  with- 
out whose  presence  the  right  as  between  the  complainant  and 
the  individual  defendants  could  be  fully  determined ;  and  that 
the  presence  of  the  trustees  as  parties  defendant  cannot,  be- 
cause of  the  community  of  citizenship  of  one  of  them  with  the 
complainant,  oust  the  federal  court  of  jurisdiction.  The  re- 
fusal of  the  lower  court  to  remand  the  cause  was  consequently 
correct. 

This  conclusion  brings  us  to  the  questions  presented  upon 
the  merits  of  the  case.  We  are  not  advised  by  the  records  of 
the  considerations  which  led  the  court  below  to  dismiss  the 
bill  without  prejudice  to  the  right  of  the  complainant  to  assert, 
in  the  foreclosure  suit  brought  by  one  of  the  trustees  to  fore- 
close the  trust  deed,  by  answer  or  cross  bill,  the  matters 
allied  in  the  present  bill.  It  is  manifest  that  neither  party 
desired  such  disposition  of  the  case,  since  both  have  appealed 
from  the  decree.     Both  parties  had  presented  to  the  court,  by 
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pleadings  and  by  proofs,  their  respective  claims,  and  a  full 
hearing  was  had.  There  would  seem  to  be  no  good  reason  to 
remand  the  parties  against  the  wishes  of  each  to  further  liti- 
gation, or  why  the  matter  in  dispute  should  not  have  here 
final  determination  upon  the  merits. 

Two  propositions  are  presented  to  our  consideration  by 
counsel  for  the  Lake  Street  Elevated  Railroad  Company  in 
support  of  the  contention  that  a  decree  should  have  been  ren- 
dered in  favor  of  the  complainant  below,  which  we  will  con- 
sider in  their  order.  It  is  firstly  contended  that  the  $725,000 
of  stock  which  Ziegler  received  from  Underwood  and  Green, 
the  contractors,  pursuant  to  the  underwriting  agreement,  and 
which  had  been  issued  by  the  company  under  the  contract  be- 
tween them  and  the  company  for  the  construction  of  the  rail- 
way, was  so  issued  in  violation  of  section  13,  art.  11,  of  the 
constitution  of  the  state  of  Illinois,  repeated  in  chapter  1 14, 
§  21.  par.  22,  of  the  statutes  of  that  state  (3  Starr  &  C.  Ann. 
St.  1896,  p.  3236).     This  provision  is  as  follows: 

**No  such  corporation  shall  issue  any  stock  or  bonds,  except 
for  money,  labor  or  property  actually  received  and  applied 
to  the  purposes  for  which  such  corporation  was  organized. 
All  stock  dividends,  and  other  fictitious  increase  of  the  capital 
stock  or  indebtedness  of  any  such  corporation,  shall  be  void." 

This  clause  of  the  constitution  has  received  construction 
by  the  supreme  court  of  the  state  in  Railroad  Co.  v.  Thomp- 
son, 10^  111.  187.  It  was  there  held  that  the  object  of  the  pro- 
vision **was  to  prevent  reckless  and  unscrupulous  speculators, 
under  the  guise  or  pretense  of  building  a  railroad,  or  of 
accomplishing  some  other  legitimate  corporate  purpose,  from 
fraudulently  issuing  and  putting  upon  the  market  bonds  or 
stocks  that  do  not  and  are  not  intended  to  represent  money 
or  property  of  any  kind,  either  in  possession  or  in  expectancy ; 
the  stock  or  bonds  in  such  case  being  entirely  fictitious.  But 
it  was  not  intended  bv  that  provision  to  interfere  with  the 
usual  and  customary  methods  of  raising  funds  by  railroad  com- 
panies by  the  issue  of  their  stock  or  bonds  for  the  purpose  of 
building  their  roads,  or  of  accomplishing  other  legitimate  cor- 
porate purposes. "  This  construction  was  approved  by  the 
supreme  court  of  the  United  States  in  Railroad  Co.  v.  Dow, 
120  U.  S.  287.  7  Sup.  Ct.  482.  30  L.  Ed.  59^,  where  a  similar 
constitutional  provision  of  the  state  of  Arkansas  was  con- 
sidered. There  it  was  claimed  that  the  bonds  issued  by  the 
railway  company  were  void  because  issued  in  contravention 
of  the  constitutional  provision.  The  entire  issue  of  bonds, 
amounting  to  $2,600,000.  and  the  entire  issue  of  stock, 
amounting  to  $1,300,000,  were  given  in  consideration  of  the 
conveyance  to  the  company  of  the  property  of  a  predecessor 
company,  bought  by  the  trustees  under  a  mortgage  foreclosure. 
The  value  of  the  property  conveyed  did  not  exceed  the  par 
value  of  the  stock  so  given,  and  the  contention  was  that  the 
$2,600,000  of  bonds  were  given  without  consideration  received 
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in  money  or  property,  and  so  within  the  prohibition  of  the 
constitution.  This  court  overruled  this  contention,  and  held 
the  bonds  valid.  Mr.  Justice  Harlan,  speaking  for  the  court 
(page  298,  120  U.  S.,  page  487,  7  Sup.  Ct.,  and  page  600, 
30  L.  Ed.),  says: 

**The  prohibition  against  the  issuing  of  stock  or  bonds,  ex- 
cept for  money  or  property  actually  received  or  labor  done, 
and  against  the  fictitious  increase  of  stock  or  indebtedness, 
was  intended  to  protect  stockholders,  against  spoliation,  and 
to  guard  the  public  against  securities  that  were  absolutely 
worthless.  One  of  the  mischiefs  sought  to  be  remedied  is  the 
flooding  of  the  market  with  stock  and  bonds  that  do  not 
represent  anything  whatever  of  substantial  value.  In  refer- 
ence to  a  provision  in  the  constitution  of  Illinois  adopted  in 
1870,  containing  a  prohibition,  as  to  railroad  corporations, 
similar  to  that  imposed  by  the  Arkansas  constitution  upon  all 
private  corporations,  the  supreme  court  of  the  former  state, 
in  Railroad  Co.  v.  Thompson,  103  111.  187,  201,  said:  'The 
latter  part  of  the  clause  of  the  constitution  in  question,  which 
declares  that  all  stocks,  dividends,  and  other  fictitious  increase 
of  the  capital  stock  or  indebtedness  of  such  corporation  shall 
be  void,  we  think  clearly  points  out  the  chief  object  which 
the  constitutional  convention  sought  to  accomplish  in  adopt- 
in?  it;  and  to  this  we  must  look,  in  a  large  degree,  for  a  solu- 
tion of  the  language  which  precedes  it.  The  object  was, 
doubtless,  to  prevent  reckless  and  unscrupulous  speculators, 
nnder  the  guise  or  pretense  of  building  a  railroad,  or  accom- 
plishing some  other  legitimate  corporate  purpose,  from 
fraudulently  issuing  and  putting  upon  the  market  bonds  or 
stock  that  do  not,  and  are  not  intended  to,  represent  money 
or  property  of  any  kind,  either  in  possession  or  expectancy, 
the  stock  or  bonds  in  such  case  being  entirely  fictitious. 
*  *  *'  Under  this  provision  of  the  constitution,  railroad 
companies  have  no  right  to  lend,  give  away,  or  sell  on  credit 
their  bonds  or  stock,  nor  have  they  right  to  dispose  of  either, 
except  for  a  present  consideration,  and  for  a  corporate  pur- 
pose."  '^Recurring  to  the  language  employed  in  the  Arkansas 
constitution,  we  are  of  opinion  that  it  does  not  necessarily 
indicate  a  purpose  to  make  the  validity  of  every  issue  of  stock 
or  bonds  by  a  private  corporation  depend  upon  the  inquiry 
whether  the  money,  property,  or  labor  actually  received  there- 
for was  of  equal  value  in  the  market  with  the  stock  or  bonds 
so  issued.  It  is  not  clear,  from  the  words  used,  that  the 
framers  of  that  instrument  intended  to  restrict  private  cor- 
porations—  at  least,  when  acting  with  the  approval  of  their 
stockholders — in  the  exchange  of  their  stock  or  bonds  for 
money,  property,  or  labor  upon  such  terms  as  they  deem 
proper;  provided,  always,  the  transaction  is  a  real  one,  based 
upon  a  present  consideration,  and  having  reference  to  legiti- 
mate corporate  purposes,  and  is  not  a  mere  device  to  evade 
the  law  and  accomplish  that  which  is  forbidden.     We  cannot 
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suppose  that  the  scheme  whereby  the  -  appellant  acquired  the 
property,  rights,  and  privileges  in  question  for  a  given  amount 
of  its  stock  and  bonds  falls  within  the  prohibition  of  the  state 
constitution.  The  beneficial  owners  of  such  interests  had  the 
right  to  fix  the  terms  upon  which  they  would  surrender  those 
interests  to  the  corporation  of  which  they  were  to  be  the  sole 
stockholders.*' 

These  cases  speak  authoritatively  to  us  the  construction  to 
be  given  the  constitutional  provision  under  the  consideration 
and  the  principle  upon  which  we  are  to  determine  whether 
the  facts  here  involved  place  the  issue  of  stock  in  question 
under  the  ban  of  the  constitutional  provision.  The  subscrip- 
tion by  Miller  antedated  the  contract  between  the  company 
and  Underwood  and  Green  by  some  months.  He  was,  with- 
out doubt,  pecuniarily  irresponsible.  We  are  not  informed  of 
the  object  and  purpose  of  his  subscription,  but  the  fact  of  his 
pecuniary  irresponsibility  does  not,  of  itself,  render  void  the 
stock  issued  thereon.  It  is  a  circumstance  to  be  considered 
in  connection  with  all  the  facts  of  the  case  to  ascertain 
whether  that  stock  was  issued  without  consideration,  and  was 
fictitious.  His  subscription  was  approved,  and  the  notes  he 
was  to  give  therefor  were  later  on  accepted  by  the  board  of 
directors  upon  the  condition  that  the  contractors  would  accept 
the  notes  as  so  much  paid  upon  the  contract  for  the  construc- 
tion of  the  road.  We  are  not  advised  of  the  transaction  as 
between  the  contractors  and  Miller,  but  presumably  they 
received  from  him  the  stock,  and  the  bill  so  treats  the  fact  to 
be.  The  transaction  was  probably  a  device  to  carry  into 
effect  the  prior  subscription  of  Miller,  and  to  transfer  the  stock 
to  the  contractors  in  part  payment  of  their  work  on  account. 
This  conclusion  is  fortified  by  the  fact  that  the  orierinal  capital 
stock  amounted  to  $5,000,000,  of  which  $3,500,000  had  been 
issued,  and  the  balance  was  unissued,  and  represented  by  the 
Miller  subscription;  and  that,  to  carry  out  the  contract  with 
Underwood  and  Green,  the  stockholders  of  the  compay 
voted  to  increase  the  capital  stock  to  $10,000,000,  and,  as  the 
contractors  were  to  receive  under  their  contract  $6.  qoo.ooo  of 
stock,  that  amount  was  made  up  of  the  increase  of  stock  and 
the  amount  subscribed  by  Miller.  The  pecuniary  irresponsi- 
bility of  Miller  cannot,  therefore,  as  we  think,  affect  the  ques- 
tion, since  that  stock  was  issued  in  consideration  of  the  work 
performed  by  the  contractors,  and  was  applied  as  so  much 
paid  on  the  contract.  The  like  result  follows  with  respect  to 
the  stock  issued  to  Underwood  and  Green.  It  was  issued  in 
payment  of  work  done  under  contract,  their  subscription 
thereto  in  May,  1893,  being  merely  formal,  and  to  enable  the 
issuing  of  stock  to  them  for  work  done. 

It  is  urged  that  the  value  of  the  road  constructed  did  not 
exceed  $3, 500,000,  and  that  the  contract  was  improvident,  and 
is  presumed  to  be  fraudulent.  We  cannot  concur  in  this  con- 
tention.    In  the  straitened   condition  of  the  company  at  the 
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time  of  the  contract  the  directors  seemed  to  have  done  the 
best  they  could  to  procure  the  construction  of  the  road  upon 
as  favorable  terms  as  could  be  obtained.  The  contract  appears 
to  have  been  made  in  entire  good  faith  upon  their  part. 
With  $3, 500,000  of  stock  and  $812,000  of  bonds  outstanding,  but 
one  mile  of  the  road  had  been  constructed,  and  the  company 
was  without  means  to  continue  the  enterprise.  They  bar- 
gained fairly  with  the  contractors  with  respect  to  the  price  to  be 
paid  That  price  cannot  be  measured  by  the  face  value  of  the 
bonds  and  stock  to  be  received  by  the  contractors.  The 
stock  was  manifestly  of  but  little,  if  any,  value,  and  that 
purely  speculative.  The  bonds  were  comparatively  valueless 
until  completion  of  the  road,  and,  although  disposed  of  by  the 
contractors  under  the  underwriting  agreement  at  90  cents  on 
the  dollar,  had,  after  the  completion  of  the  road,  a  market 
value  of  but  52  cents  on  the  dollar.  If  any  one  has  lost  by  the 
transaction,  it  is  not  the  complainant  company,  but  those 
who,  under  the  underwriting  agreement,  and  for  the  purpose 
of  carrying  out  a  public  enterprise,  invested  their  money  in 
these  bonds  at  a  price  in  excess  of  their  real  value.  This  is 
not,  we  think,  a  case  of  fictitious  and  speculative  issue  of 
stock  without  consideration,  within  the  meaning  of  the  con- 
stitutional provision,  as  construed  in  the  cases  quoted.  It 
possibly  may  be  better  in  the  long  run  if  the  law  should  pro- 
vide that  all  subscriptions  of  stock  could  be  paid  only  in  cash. 
This  would  doubtless  prevent  the  floating  of  wild  and 
chimerical  schemes  by  which  loss  is  entailed  upon  a  com- 
munity. But  it  must  not  be  forgotten  that  men  will  not  in- 
vest large  capital  in  speculative  and  hazardous  enterprises 
without  being  assured  that,  in  case  of  success,  they  shall 
receive  a  profit  corresponding  relatively  to  the  risk  as- 
sumed. Whatever  may  be  the  correct  solution  of  the 
problem,  the  law  does  not  require  payment  of  subscription  of 
stock  to  be  in  cash.  It  may  be  paid  for  in  work,  labor,  ma- 
terial, or  service  rendered.  We  sit  to  declare,  not  to  make, 
the  law,  and  are  unable  to  condemn  the  transaction  in  ques- 
tion as  within  the  ban  of  the  constitutional  provision. 

But  if  this  were  otherwise,  and  the  constitutional  provision 
denounces  this  issue  of  stock,  the  act  was  ultra  vires  the  cor- 
poration, and  the  stock  was  void,  not  merely  voidable. 
Bank  v.  Kennedy,  167  U.  S.  .36.^,  17  Sup.  Ct.  831,  42  L.  Ed. 
iq8.  It  had  no  validity  in  the  hands  of  a  bona  fide  purchaser 
for  value,  without  notice.  The  complainant  has  not  suffered 
pecuniary  injury  by  its  issue,  and  cannot  call  upon  Zieeler  to 
account  for  what  he  received  upon  its  sale,  for  that  would  be 
to  affirm  a  void  transaction ;  to  both  reprobate  and  appro- 
bate. 

It  is  further  urged  by  the  Lake  Street  Elevated  Railroad 
Company  that,  where  default  has  occurred  in  the  payment  of 
a  large  bonded  indebtedness,  and  an  overwhelming  majority 
of  the  bondholders  desire  to  prevent  foreclosure  through  some 
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scheme  of  reorganization  or  by  scaling  the  bonds,  it  is  com- 
petent for  a  court  of  equity,  to  whom  the  minority  bond- 
holders have  applied  for  relief,  to  ascertain  the  interest  of 
such  minority  holders  in  the  property  and  secure  the  same  to 
them  without  foreclosure  and  sale.  We  need  not,  in  the 
present  case,  assent  to  or  dissent  from  the  proposition  in  the 
general  terms  in  which  it  is  stated,  for  there  are  several 
sufficient  reasons  which  render  the  suggestion  immaterial  to 
the  case  in  hand.  No  bondholder  has  here  applied  to  the 
court  for  affirmative  relief.  The  action  is  by  the  debtor  to 
declare  certain  bonds  and  stock  to  have  been  i^nproperly 
acquired  by  one  of  its  directors.  Its  bill  suggests  no  such 
state  of  facts  as  are  involved  in  the  proposition,  and  seeks 
relief  upon  no  such  predicate.  It  doubtless  is  true  that  a 
court  of  equity,  taking  upon  itself  in  foreclosure  proceedings 
the  administration  of  a  public  enterprise,  will  view  favorably, 
and  lend  all  proper  aid  to,  a  plan  of  reorganization  which 
is  fair  and  just.  But  no  such  case  is  presented  by  this  bill. 
It  was  broadly  suggested  at  the  bar  that  upon  the  facts  dis- 
closed the  time  was  ripe  and  the  occasion  fit  for  a  court  of 
equity  to  take  a  step  in  advance,  and  to  declare  that  it  could 
rightly  determine  the  propriety  of  a  scheme  of  reorganization, 
and  compel  recalcitrant  bondholders  to  comply  with  it.  This 
is  certainly  a  startling  proposition,  suggesting  a  wide  departure 
from  precedent,  and  a  great  enlargement  of  equity  power.  If 
the  case  before  us  were  one  in  which  the  proposition  could  be 
properly  considered,  it  might  be  suggested,  that  every  one 
interested  in  an  enterprise  must  determine  for  himself  whether 
he  will  continue  in  it  or  abandon  it;  that  a  creditor  must 
determine  for  himself  whether  he  shall  abate  his  claim  or 
contend  for  the  full  amount.  While  a  court  of  equity  will  not 
lend  a  helping  hand  to  an  importunate  creditor  to  exact  an 
inequitable  demand,  it  may  be  suggested  that  here  we  are 
asked  by  the  corporation  debtor  to  compel  a  minority  of  the 
bondholders  to  scale  their  bonds,  and  to  accept  but  60  per 
cent,  of  the  face  value  of  the  bonds  upon  the  same  security 
now  held  for  their  face;  the  additional  guaranty  proposed,  if 
not  ultra  vires  the  proposed  corporation  guarantor,  being, 
upon  the  facts  disclosed,  of  doubtful  value,  if  not  wholly 
worthless.  In  addition  to  this,  the  stockholders  of  the  Lake 
Street  Elevated  Railroad  Company,  who  proposed  this  scheme, 
and  in  whose  interest  we  are  asked  to  enforce  it.  designed  to 
make  no  sacrifice  on  their  part  in  placing  the  company  in  a 
position  to  meet  its  obligation.  If  the  scheme  should  be 
assented  to.  and  should  prove  successful,  the  bondholders 
would  abate  at  least  25  per  cent,  of  their  debt,  which  would 
inure  to  the  benefit  of  the  stockholders.  In  view  of  the  further 
fact  that,  as  it  is  said,  the  assenting  bonds  are  held  or  con- 
trolled by  the  directors  of  the  company,  we  should  hesitate  to 
declare  that  the  scheme  so  abounds  with  equity  that  a  chan- 
cellor should  delight  to  render  it  his  aid  and  assistance   if  it 
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were  fit  for  him  in  any  case  to  exercise  the  powers  of  a  court 
of  equity  for  the  enforcement  of  a  scheme  of  reor^nization. 
This,  however,  is  not  such  a  scheme,  but  the  mere  proposal 
of  a  debtor  to  its  creditors  to  compromise  the  debt. 

Upon  the  whole,  we  are  of  the  opinion  that  the  com- 
plainant's case  is  without  merit,  and  that  its  bill  should  have 
been  dismissed  upon  the  merits.  The  appeal  of  the  Lake 
Street  Elevated  Railroad  Company  is  denied.  The  appeal  of 
the  defendants  to  the  bill  is  sustained.  The  decree  is  re- 
versed, and  the  cause  is  remanded  to  the  court  below,  with 
directions  to  enter  a  decree  dismissing  the  bill  for  want  of 
equity ;  the  costs  of  both  appeals  to  be  taxed  against  the 
complainant  below. 


Board  op  Railroad  Com'rs  op  State  op  Calipornia  et  aL 

V.  Market  St.  Ry.  Co.  ei  al. 

(Supreme  Court  of  California,  May  1$^  190 1,) 
[64  Pac.  Rep.  1065.] 

Whether  Street  Railways  Are  Railroads — Statute.* 

Const,  art.  12,  g  22,  defining  the  judgment  and  jurisdiction  of  the 
railroad  commission,  and  authorizing*  it  to  establish  rates  of  charg'es 
for  the  transportation  of  passengers  and  freight  by  railroad  and  other 
transportation  companies,  does  not  give  the  commission  jurisdiction 
and  control  over  street-railroad  companies,  since  such  companies  are 
not  railroad  or  transportation  companies,  within  the  meaning  of  the  act. 

Constitutional  Interpretation. 

A  leg^islative  interpretation  of  a  constitutional  provision  contempora- 
neous with  its  adoption  may  be  considered  by  the  courts  in  an  interpre- 
tation of  a  doubtful  provision  thereof. 

TBMPI.E,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco;  J.  M.  Seawell,  Judge. 

Application  for  a  writ  of  mandate  by  the  board  of  railroad 
commissioners  and  others  against  the  Market  Street  Railway 
Company  and  others.  From  a  judgment  dismissing  the 
action,  the  plaintiffs  appeal.     Affirmed. 

Tirey  L.  Ford,  Atty.    Gen.,   and   Geo.  A.  Sturtevant,  Dep. 
Atty.  Gen.  (N.  Blockstock,  of  counsel),  for  appellants. 
Wm.  F.  Herrin  (John  Garber,  of  counsel),  for  respondents. 

COOPER,  C.  This  is  an  application  by  the  board  of  rail- 
road commissioners  of  the  state  of  California  for  a  writ  of 
mandate  to  compel  the  defendant  corporation  to  produce  to 
the  plaintiffs,  and  to  permit  plaintiffs  to  examine,  the  books, 
records,  and  papers  of  said  corporation.  The  court  below 
refused  the  writ,  and  ordered  the  action  dismissed,  and  judg- 
ment was  accordingly  entered.     This  appeal  is  from  the  judg- 

•As  to  whether  "railroad"  includes  street  railways,  see  Louisville  & 
N.  R.  Co.  V.  Anchors  (Ala),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  657,  and 
note,  666. 
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ment.  The  question  to  be  here  determined  is  as  to  whether 
or  not  the  defendant  corporation  is  subject  to  the  supervision 
of  plaintiffs,  under  the  provisions  of  an  act  of  the  lesrislature 
entitled  **An  act  to  organize  and  define  the  powers  of  the 
board  of  raikoad  commissioners/'  approved  April  15,  1880 
(St.  1880,  p.  45).  The  constitution  provides  for  and  defines 
the  duties  and  jurisdiction  of  the  railroad  commissioners. 
Article  12,  §  22.  The  language  is:  **The  state  shall  be 
divided  into  three  districts  as  nearly  equal  in  population  as 
practicable,  in  each  of  which  one  railroad  commissioner  shall 
be  elected.  *  *  *  Said  commissioners  shall  have  the 
power  and  it  shall  be  their  duty  to  establish  rates  of  charges 
for  the  transportation  of  passengers  and  freight  by  railroad 
and  other  transportation  companies.*'  Do  the  words,  ** rail- 
road and  other  transportation  companies/*  include  a  street- 
railway  company  in  a  municipality  engaged  in  the  business  of 
carrying  passengers  on  street-railroad  cars.?  In  order  to  cor- 
rectly determine  this  question,  we  must  look  to  the  words 
used,  the  context,  the  object  in  view,  and  the  evils  that  were 
intended  to  be  remedied.  In  this  manner  we  should,  if  pos- 
sible, arrive  at  the  intention  of  the  convention  in  using  the 
words,  and  give  to  them  the  same  meaning  and  effect  as  was 
intended  by  the  people  through  their  representatives  in  fram- 
ine  the  constitution. 

It  is  a  matter  of  common  knowledge  that  among  the  evils, 
or  supposed  evils,  under  which  the  people  of  the  state  were 
sufiering,  and  for  which  they  demanded  redress,  was  that  of 
exorbitant  and  discriminating  charges  by  railroad  corporations 
engaged  in  transportation  of  freight  and  passengers.  The 
political  agitation  of  the  times  resulted  in  calling  a  constitu- 
tional convention,  and  the  people,  through  their  representa- 
tives, framing  the  present  constitution,  in  1870,  which  was 
afterwards,  in  the  same  year,  adopted  by  the  people  by  the 
expression  of  their  will  at  the  ballot  box.  The  constitution 
in  no  place  mentions  street-railroad  corporations,  although 
there  were  many  such  corporations  in  existence  at  the  time  it 
was  framed.  The  Civil  Code  of  the  state,  at  the  time,  in  title 
3,  §§  454-491,  contained  many  provisions  in  regard  to  ** rail- 
road corporations,*'  and  in  title  4,  §§  497-511,  treated  of  and 
provided  for  ** street-railroad  corporations.**  Those  sections 
of  the  Code  so  treating  railroad  corporations  and  street-rail- 
road corporations,  under  separate  and  distinct  titles,  had 
long  been  a  part  of  the  law  of  the  state.  Therefore  we  must 
presume  that  the  convention,  in  which  there  were  many 
lawyers  of  ability,  knew  that  the  two  classes  of  corporations 
had  long  been  known  by  the  leeal  profession,  and  treated  by 
the  people  through  their  legislatures  as  separate  and  distinct, 
— the  one  being  engaged  in  the  commercial  business  of  carry- 
ing freight  and  passengers  over  the  quasi  public  ways  from 
one  part  of  the  state  to  another;  the  other,  in  carrying  pas- 
sengers only  in  the  larger  municipalities  of  the  state;  the  one 
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obtaining  its  franchise  from  the  state,  the  other,  from  the 
municipal  authorities  of  the  town  or  city  in  which  it  was 
carrying  on  its  business.  It  is  therefore  a  significant  fact  than 
no  mention  is  made  in  the  constitution  of  *' street-railway  cor- 
porations," and  we  cannot  resist  the  conclusion  that  such 
omission  was  not  unintentional.  There  was  no  public  demand 
for  the  regulation  of  fares  of  street  railways  in  municipalities. 
The  convention  consisted  of  delegates  chosen  from  all  parts 
of  the  state.  In  the  section  of  the  constitution  quoted  the 
power  is  given  to  establish  rates  for  passengers  and  freight. 
And  it  is  further  provided  that  ''the  rates  of  fares  and 
freights"  established  by  the  said  commission  shall  be  con- 
clusively deemed  just  and  reasonable.  It  is  further  provided, 
in  section  23  of  the  same  article,  that  the  state  shall  be  di- 
vided into  three  ''railroad  districts,"  naming  the  counties  in 
each  district.  This  is  consistent  with  the  idea  that  the  entire 
people  of  the  state  were  interested  in  the  great  corporations 
engaged  in  the  carrying  of  freight  and  passengers  from  one 
portion  of  the  state  to  another,  or  from  sister  states  into  or 
through  the  state. 

It  is  inconsistent  with  the  idea  that  the  entire  people  of  the 
state  were  interested  in  the  rates  for  carrying  passengers 
within  the  corporate  limits  of  a  town  or  municipality.  It  was 
the  policy  of  the  constitution  that  such  matters  as  concerned 
the  inhabitants  of  a  particular  subdivision  of  the  state  or 
county  should  be  governed  as  far  as  practicable  by  local  laws. 
That  the  people  of  the  state,  through  their  representatives, 
nnderstoGNi  the  said  sections  of  the  constitution  not  to  apply 
to  street-railroad  corporations,  is  apparent  from  the  con- 
temporaneous construction  given  to  them  by  the  legislature  in 
the  act  providing  for  the  organization  and  defining  the  powers 
of  the  railroad  commission,  approved  April  15,  1880,  before 
cited.  This  act  was  passed  for  the  purpose  of  providing 
machinery  to  carry  into  effect  the  constitutional  provision 
creating  the  railroad  commission.  It  was  passed  at  the  first 
meeting  of  the  legislature  after  the  constitution  was  adopted, 
and  by  the  representatives  of  the  people  who  had  been 
elected  for  the  purpose  of  providing  for  carrying  it  into  effect. 
In  this  act  it  is  provided  in  section  14:  "The  term  'trans- 
portation companies'  shall  be  deemed  to  mean  and  include — 
First.  All  companies  owning  and  operating  railroads  (other 
than  street  railroads)  within  this  state.  Second.  All  com- 
panies owning  and  operating  steamships  engaged  in  the  trans- 
portation of  freight  or  passengers  from  and  to  ports  within 
this  state.  Third.  All  companies  owning  and  operating 
steamboats  used  in  transporting  freight  or  passengers  upon 
the  rivers  or  inland  waters  of  this  state." 

It  will  thus  be  seen  that  street  railroads  are  expressly  ex- 
cepted from  the  act.  While  the  interpretation  given  to  the 
act  by  the  legislature  is  not  controlling  upon  this  court  as  to 
the  meaning  of  a  provision  of  the  constitution,  yet,  where  it 
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is  doubtful,  the  courts  may,  very   properly,  look  to  the  con- 
temporaneous interpretation  given  such  provision,  either  by 
the  legislature  or  the  courts.     Particularly   is  this  the   case 
where  that  interpretation  has   been  upon  the  statute  books 
unchallenged  for  20  years.     The  interpretation  placed  upon 
the  constitution  by  the  legislature  of  1880  has  ever  since  been 
acquiesced  in,  and  legislation   has  ,been  in  accord  with  such 
interpretation.     Thus,    the   legislature  by  an  act  approved 
March  23,  1893  (St.  1893.    p.    288),    made  provision,    among 
other  things,  for  granting  of  franchises  to  operate  railroads 
along  public  streets  and  highways  by  the  board  of  supervisors 
or  common  council,  only  after  public  notice  by  advertising  in 
one  or  more  daily  newspapers  and  then  to  the  highest  bidder. 
Again,  on  March  13.  1897,   (St.    1897.  p.    135),  it  was  enacted 
that  a  franchise  to  construct  or  operate  street  railroads,  except 
steam  railroads,  upon  any  public  street   or  highway,  shall  be 
granted  by  the  governing  or  legislative  body  of  the  city  or 
town,  only  after  public  notice  by  advertising,  as   provided  in 
said  act,  to  the  highest  bidder,  for  a  stated   per  cent,  of  the 
gross  annual  receipts,  which  shall   in   no  case  be   less  than 
three  per  cent,  of  such  receipts.     Thus,  under  the  interpreta- 
tion given  to  the  act,  and  as  it  always  appears  to  have  been 
interpreted  by  the  legislature,  franchises   for  street  railroads 
have  been  granted  and  rights  have  accrued.     In  the  case  of 
Stuart  V.  Laird,  i  Cranch,    299.    2   L.    Ed.    115,  the  constitu- 
tional objection  was   made   that   the  judges  of  the  supreme 
court  had  no  right  to  sit  as  circuit  judges,  not  being  appointed 
as  such,  nor  having  commissioners  for  that  purpose.     In  pass- 
ing  upon    the  question   the   supreme   court   of  the    United 
States  said:     **To  this  objection,  which  is  of  recent  date,  it  is 
sufficient  to  observe  that  practice  and  acquiescence  under  it  for 
a  period  of  several  years,  commencing  with   the  organization 
of  the  judicial  system,  affords  an  irresistible  answer,  and  has 
indeed  fixed  the   construction.     It   is  a   contemporary   inter- 
pretation of  the  most  forcible  nature.     This  practical  exposi- 
tion is  too  strong  and  obstinate  to   be  shaken  or  controlled. 
Of  course,  the  question  is  at  rest,   and   ought  not  now  to  be 
disturbed."     In  End.    Interp.    St.    §    527,    it   is  said:     "The 
greatest  deference  is  shown  by  the  courts  to  the  interpretation 
put  upon  the  constitution  by  the  legislature,  in  the  enactment 
of  laws  and  other  practical  application   of  constitutional  pro- 
visions to  the  legislative   business,    when   that  interpretation 
has  had  the  silent  acquiescence   of  the  people,  including  the 
legal  profession  and   the   judiciary,    and   especially   when  in- 
jurious results  would  follow   the  disturbing  of  it.     The  defer- 
ence due  to  such  legislative   exposition   is   said   to  be   all  the 
more  signal  when  the  latter  is  made  almost  contemporaneously 
with  the  establishment  of  the   constitution,    and  may  be  sup- 
posed to  result  from  the  same   views   of   policy  and  modes  of 
reasoning  that  prevailed  among  the  framers  of  the  instrument 
thus  expounded."     This  court  said   in   Re  Warfield's  Will, 
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22  Cal.  71,  83  Am.  Dec.  58:  **Courts  feel  themselves  con- 
strained to  uphold,  where  it  is  possible,  contemporaneous 
interpretation  of  statutes,  under  which  interpretation  rights 
of  property  have  for  many  years  been  acquired.  * '  In  the  case 
of  Manufacturing  Co.  v.  Ferguson,  113  U.  S.  733,  5  Sup.  Ct. 
741,  28  L.  Ed.  1 138.  in  speaking  of  an  act  of  the  legislature  as 
interpreting  a  provision  of  the  constitution  of  Colorado,  the 
coart  said:  ''The  act  was  passed  by  the  first  legislature  that 
assembled  after  the  adoption  of  the  constitution,  and  has  been 
allowed  to  remain  upon  the  statute  book  to  the  present  time. 
It  must,  therefore,  be  considered  as  a  contemporary  inter- 
pretation entitled  to  much  weight.*' 

But,  independent  of  the  contemporaneous  interpretation  so 
given  to  the  constitution  by  the  legislature,  we  think  the 
interpretation  correct,  and  that  the  words  * 'railroad  com- 
pany" were  not  intended  to  mean  street  railway.  In  the 
ordinary  acceptation  of  the  term  "railroad  company'*  or 
"railroad,"  it  is  not  understood  to  mean  a  street  railway 
engaged  in  the  business  of  carrying  passengers  the  entire  dis- 
tance, or  any  part  of  the  distance,  over  which  the  road  runs, 
for  one  and  the  same  fare.  In  the  late  case  of  Ferguson  v. 
Sherman,  1 16  Cal.  169,  47  Pac.  1023,  this  court  had  under 
consideration  a  provision  of  the  constitution  of  Kansas  ex- 
empting from  statutory  liability  the  stockholders  of  railroad 
corporations,  and  it  was  held  that  the  provision  did  not  ex- 
tend to  stockholders  of  the  Electric  Rapid-Transit  Company, 
which  was  a  street-railway  corporation.  In  the  opinion  it  is 
said:  "It  is  not  so  easy  to  believe  that  the  purpose  of  that 
constitution  was  to  exempt  from  liability  the  stockholders  of 
street  railways,  which  are  designed  merely  to  facilitate  travel 
and  communication  upon  the  public  highways  of  a  munic- 
ipality. *  *  *  In  this  state  the  difficulty  is  much  relieved 
by  the  distinction  which  our  Codes  -  make  between  railroad 
corporations  proper  and  street-railroad  corporations.  This 
consideration,  however,  is  entitled  to  weight,  *  *  *  and 
we  therefore  conclude  that  tiitj  provision  of  the  constitution 
of  Kansas  was  not  designed  to  apply  to  stockholders  of  street- 
railroad  corporations. "  In  Gyger  v.  Railway  Co.,  136  Pa. 
96.  20  Atl.  399,  it  was  held  by  the  supreme  court  of  Penn- 
sylvania that  section  4.  art.  17,  of  the  constitution  of  the  state, 
providing  that  "no  railroad,  canal,  or  other  corporation 
*  *  shall  consolidate  *  *  *  with  or  lease  or  pur- 
chase the  works  or  franchises  of,  or  in  any  way  control,  any 
other  railroad  or  canal  corporation  owning  *  *  *  a  parallel 
or  competing  line, '*  is  not  applicable  to  street-railway  com- 
panies. In  the  opinion  it  is  said:  "It  is  perfectly  clear  that 
the  convention  did  not  regard  the  word  'railroad'  as  synony- 
mous with  'railway'  or  'street  passenger  railway'  when  this 
section  of  the  article  was  framed."  In  Louisville  &  P.  R. 
Co.  V.  Louisville  City  Ry.  Co.,  2  Duv.  175,  it  was  held  bv  the 
court  of  appeals  of  Kentucky   that  a   provision   in  a  railroad 
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charter  that  no  other  railroad  should  be  constructed  between 
two  named  points  in  a  city  did  not  prohibit  the  construction  of 
street  railways.  In  the  opinion  the  court  said :  ''A  railroad 
is  for  the  use  of  the  universal  public,  in  the  transportation  of 
all  persons,  bagsrage,  and  other  freight ;  a  street  railway  is 
dedicated  to  the  more  limited  use  of  the  local  public,  for  the 
more  transient  transportation  of  persons  only  and  within  the 
limits  of  the  city.  In  the  technical  sense,  therefore,  a  street 
railway  is  not  a  railroad.''  In  Bloxham  v.  Railroad  Co.,  36 
Fla.  5.^9,  18  South.  446,  29  L.  R.  A.  509,  it  is  said:  *^The 
word  *railroad,*  as  generally  used,  applies  to  commercial  rail- 
ways engaged  in  the  transportation  of  freight  and  passengers 
for  long  distances,  and.  as  a  general  rule,  having  steam  engines 
for  motive  power,  and  making  stops  at  regular  stations  for 
the  receipt  and  discharge  of  freight  and  passengers.  The 
term  'street  railroad'  applies  only  to  such  roads  the  rails  of 
which  are  laid  to  conform  to  the  grade  and  surface  of  the 
street,  and  which  is  otherwise  constructed  so  that  the  public 
are  not  excluded  form  the  street  as  a  public  highway,  which 
runs  at  a  moderate  rate  of  speed  compared  with  commercial 
railroads,  which  carries  no  freight,  but  only  passengers  from 
one  part  of  a  thickly-populated  district  to  another  in  a  town 
or  city  and  its  suburbs. ' '  In  Trust  Co.  v.  Douglas,  104  Iowa, 
536.  73  N.  W.  1040,  in  a  very  late  case  it  is  said:  **The 
words  'railroad'  and  'railway'  may  undoubtedly  be  so  used  as 
to  mean  a  street  railway,  but  by  popular  usage,  when  used 
without  qualifying  words,  they  are  understood  to  refer  to  com- 
mercial railways;  the  words 'street'  being  almost  invariably 
used  in  connection  with  'railway'  to  designate  a  street  rail- 
way." The  same  has  been  substantially  held  in  other  states 
in  the  discussion  of  the  various  uses  of  the  words  "railroad" 
and  "street  railway."  Funk  v.  Railway  Co..  61  Minn.  435, 
63  N.  W.  1099.  29  L.  R.  A.  208;  Sears  v.  Railway  Co.  (Iowa) 
23  N.  W.  150;  Railway  Co.  v.  Johnson  (Wash.)  25  Pac.  1084, 
1 1  L.  R.  A.  693.  And  the  same  rule  has  been  laid  down  in  the 
federal  courts.  Manhattan  Trust  Co.  v.  Sioux  City  Cable  R. 
Co.  (C.  C.)  68  Fed.  82;  Trust  Co.  v.  Hamilton,  32  C.  C.  A. 
46,  88  Fed.  t;88;  i  Foote  &  E.  Incorp.  Co.  p.  668,  note  5. 

It  is  claimed  that  the  words,  "other  transportation  com- 
panies," include  street-railway  companies.  We  think,  by 
reference  to  the  context  and  other  sections  of  the  same  article, 
it  clearly  appears  that  the  words  refer  to  transportation  com- 
panies engaged  in  the  business  of  common  carriers  of  freight 
and  passengers.  The  section  refers  to  and  speaks  of  "the 
rates  of  fares  and  freight"  established  by  the  commission. 
And  in  section  21  of  the  same  article  it  is  provided:  "No 
discrimination  in  charges  or  facilities  for  transportation  shall 
be  made  by  any  railroad  or  other  transportation  company 
between  places  or  persons  or  in  the  facilities  for  the  transpor- 
tation of  the  same  classes  of  freight  or  passengers  within  this 
state,  or  coming  from  or  going  to  any   other  state."     In  sec- 
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tion  20  reference  is  made  to  the  consequences  of  lowering 
rates  "for  transportation  of  passengers  or  freight  from  one 
point  to  another.''  Companies  engaged  in  draying,  running 
freight  wagons,  delivery  wagons,  delivering  parcels,  teaming, 
or  running  elevators,  are  engaged  in  the  business  of '^trans- 
portation, ' '  but  it  surely  could  not  be  contended  that  they  are 
subject  to  the  jurisdiction  of  the ' 'railroad  commission. ' '  The 
I>eople  of  the  state  would  not  have  asrreed  to  pay  the  salaries 
and  expenses  of  the  railroad  commissioners  selected  from 
different  geographical  sections  of  the  state  for  the  purpose  of 
regulating  the  charges  of  the  ''United  Carriage  Company**  of 
San  Francisco.  Yet  it  is  a  transportation  company.  It 
clearly  is  not  a  transportation  company  whose  "fares  and 
freights"  are  subject  to  regulation  by  the  railroad  commis- 
sioners of  the  state.  It  follows  that  the  judgment  should  be 
affirmed. 

We  concur:     HAYNES,  C. ;  GRAY,  C. 

PER  CURIAM.     For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 

TEMPLE,  J.  (dissenting).  This  is  an  appeal  from  a  judg- 
ment refusing  a  mandate  to  compel  the  corporate  defendant 
to  produce  for  the  inspection  of  the  plaintiffs  its  books,  rec- 
ords, and  other  papers.  The  plaintiffs  claim  the  right  to 
inspect  said  records  under  their  authority  as  railroad  commis- 
sioners conferred  by  section  22,  art.  12,  of  the  state  constitu- 
tion. They  do  not  contend  that  any  such  power  is  given  by 
the  act  of  the  legislature  defining  the  powers  of  the  board 
passed  April  It;,  1880.  Section  22.  art.  12,  provides  for  the 
formation  of  the  districts,  each  to  elect  one  commissioner, 
the  commissioners  to  be  qualified  electors  of  the  district,  and 
not  interested  in  any  railroad  corporation  or  other  transpor- 
tation company;  and  then  said  commissioners  shall  have  the 
power,  and  it  shall  be  their  duty,  to  establish  rates  of  charges 
for  the  transportation  of  passengers  and  freight  by  railroad 
or  other  transportation  companies,  and  publish  the  same  from 
time  to  time,  with  such  changes  as  they  may  make;  to  exam- 
ine the  books,  records,  and  papers  of  all  railroad  and  other 
transportation  companies;  and  for  this  purpose  they  shall 
have  power  to  issue  subpoenas  and  all  other  necessary  proc- 
ess; to  hear  and  determine  complaints  against  railroad  and 
other  transportation  companies;  to  send  for  persons  and 
papers;  to  administer  oaths,  take  testimony,  and  punish  for 
contempt  of  their  orders  and  processes  in  the  same  manner 
and  to  the  same  extent  as  courts  of  records,  and  enforce  their 
decisions  and  correct  abuses  through  the  medium  of  the 
courts.  Said  commissioners  shall  prescribe  a  uniform  system 
of  accounts  to  be  kept  by  all  such  corporations  and  companies. 
Any  railroad  or  transportation  company  which  shall  fail  or 
refuse  to  conform  to  such  rates  as  shall  be  established  by  such 
commissioners,  or  shall  charge  rates  in  excess  thereof,  or  shall 
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fail  to  keep  their  accounts  in  accordance  with  the  system 
prescribed  by  the  commission,  shall  be  fined,  etc.  It  was 
further  declared  that  the  legislature  may  confer  such  further 
power  oil  the  commissioners  as  shall  be  necessary  to  enable 
them  to  perform  the  duties  enjoined  upon  them  by  the  con- 
stitution. 

The  question  here  is  whether  the  jurisdiction  of  the  com- 
missioners, as  thus  defined,  extends  to  street  railroads.  That 
the  phrase, '^railroad  and  other  transportation  companies," 
does  include  street  railroads  in  its  natural  and  most  obvious 
sense,  and  also  by  common  usage  of  the  words,  is  not  and 
cannot  be  denied.  The  phrase  is  repeated  five  times  in  the 
section,  and  nowhere  is  there  a  suggestion  that  anything  com- 
prehended in  the  phrase  is  to  be  excluded,  and  the  constant 
repetition  of  the  more  extensive  accompanying  term,  as 
though  fearing  and  desiring  to  forestall  an  adverse  construc- 
tion which  might  limit  the  usefulness  of  the  commission,  is 
significant  of  a  determination  that  there  should  be  no  doubt 
as  to  the  extent  of  the  power  of  the  board.  The  five  preced- 
ing sections  of  the  article  are  upon  the  same  general  subject, 
and  each  contains  the  same  or  an  equivalent  phrase.  The 
slight  change  in  verbiage,  while  still  showing  an  effort  to 
comprehend  all  engaged  in  the  transportation  business,  makes 
that  effort  still  more  evident.  In  section  17,  all  railroad, 
canal,  and  other  transportation  companies  are  declared  to  be 
common  carriers,  and  subject  to  legislative  control.  Certainly 
this  may  well  apply  to  street  railroads.  Section  18  prohibits 
the  officers  and  employees  of  railroads  and  canal  companies 
from  being  interested  personally  in  certain  affairs  of  such 
companies.  No  reason  is  perceivable  why  this  should  not 
apply  to  street  railroads.  It  includes  them  as  railroads.  Sec- 
tion IQ  prohibits  free  passes  to  certain  officials  by  railroads  or 
other  transportation  companies.  It  has  always  been  supposed 
that  this  provision  applies  to  street  railroads.  Section  20 
declares  that  no  railroad  company  or  other  common  carrier 
shall  combine,  etc.  The  phrase  **other  common  carrier"  is 
used  instead  of  ** other  transportation  companies,"  and  is  a 
phrase  of  similar  import  and  as  comprehensive.  In  section 
21  it  is  provided  that  no  discrimination  shall  be  made  by  **any 
railroad  or  other  transportation  company."  The  phrase,  as 
already  stated,  clearly  includes  within  the  plain  and  unam- 
biguous meaning  of  the  words  **street  railroads."  No  reason 
has  been  suggested  whv  it  should  not  be  held  to  apply  to  them. 
This  section  is  expressly  referred  to  in  section  22,  and  the 
board  is  expressly  enjoined  to  enforce  its  provisions.  If  it 
applies  to  street  railroads  the  power  of  the  commissioners 
must  be  held  to  extend  to  them. 

And  so  of  the  use  of  the  words  in  all  of  these  sections.  In 
the  nature  of  things,  some  of  the  rules  laid  down  could  not 
apply  to  all  such  companies;  such,  for  instance,  as  the  right 
given  to  railroad   companies  to   make  connections  in  certain 
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cases,  as  provided  in  section  17.  Such  is  the  case  with 
nearly  every  general  law  applicable  to  a  variety  of  subjects. 
Particular  provisions  apply  only  to  matters  which  come  within 
their  special  scope,  and  that  some  provisions  cannot  apply  to 
all  furnishes  no  argument  for  the  contention  that  the  entire 
law  is  limited  to  these  special  matters  to  which  they  apply. 
Street  railroads  come  clearly  within  the  usual  and  ordinarv 
import  of  the  terms  used.  There  can  be  no  doubt  as  to  the 
meaning  of  the  words,  and  the  constitution  will  be  searched 
in  vain  for  a  qualification  or  limitation  of  the  terms.  '4f  the 
text  be  clear  and  distinct,  no  restriction  upon  its  plain  and 
obvious  import  ought  to  be  admitted,  unless  the  inference  be 
irresistible."  Martin  v.  Hunter's  Lessee,  i  Wheat.  304,  4 
L.  Ed.  97.  Street  railroads  are  not  specially  mentioned, 
because  included  in  the  general  language.  If  it  were  not  in- 
tended to  include  them  they  shall  have  been  mentioned,  as 
they  were  in  the  act  of  1880  (St.  1880,  p.  4O.  Written  laws 
will  lose  their  usefulness,  if  unequivocal  terms  in  them  can  be 
limited  to  what  courts  may  think  ought  to  have  been  included. 

It  is  said  that  to  give  the  words,  ''and  other  transportation 
companies,*'  any  meaning  whatever  will  lead  to  absurd  con- 
sequences, and  one  must  limit  the  term,  so  far  as  railroads 
are  concerned,  to  a  particular  species  of  them»  to  wit,  what 
counsel  call  commercial  railroads,  and  it  is  said  if  these 
words  mean  anything  there  was  no  occasion  to  mention  rail- 
roads at  all,  as  they  are  also  transportation  companies.  By 
what  rule  of  construction  are  these  words,  repeated  in  section 
22  five  times,  and  in  article  12  many  times  more,  to  have  no 
effect  whatever?  If  the  words  serve  no  other  purpose,  they 
demonstrate  that  the  jurisdiction  of  the  commission  was  not 
to  be  confined  to  commercial  railroads,  although  they  were 
thought  to  be  the  principal  offenders.  Their  use  should  con- 
clude this  question.  Such  repetitions  are  quite  common  in 
statutes,  going  from  the  less  to  the  more  comprehensive. 
The  words,  "lands,  tenements,  and  hereditaments,"  are  often 
used  together,  although  the  last  includes  both  the  others. 

To  give  these  words  any  meaning,  it  is  suggested,  will 
bring  under  the  control  of  the  commissioners  elevators, 
hacks,  etc.  If  that  be  so,  it  will  be  time  enough  to  so  con- 
strue the  law  when  a  case  of  that  kind  shall  arise.  The  ques- 
tion now  is  as  to  street  railroads.  Elevators  make  no  charges, 
and  hacks  have  always  been  under  municipal  supervision,  and 
have  not  generally  been  owned  by  companies.  There  are 
reasons  why  the  commission  should  not  control  them  which 
do  not  apply  to  street  railroads.  Telegraph  companies  do 
not.  in  their  usual  acceptation  of  the  term,  carry  freight  or 
passengers.  Perhaps  the  terms  may  be  limited  to  companies 
which  were  popularly  considered  transportation  companies 
when  the  constitution  was  adopted.  Street-railroad  com- 
panies were  then,  as  now.  so  considered,  and  up  to  that  time 
the  limit  of  charges  on  street  railroads  had  been  fixed  by  the 
legislature,  and  not  by  the  municipalities. 
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The  constant  repetition  of  the  words  **  other  transportation 
companies/*  in  connection  with  the  word  "railroad,'*  takes 
all  force  from  the  argument  that  in   the  popular   usage  the 
word  "railroad**  refers  only  to  commercial   railroads;  and 
here,  again,  the   use  and  necessity  of  the  words   is  shown. 
Upon  this  subject  it  is  only  necessary  to   make  an  extract 
from  a  well-considered  opinion  by  Judge   Hawley  (Trust  Co. 
V.  Hamilton,  32  C.  C.  A.  46.  88  Fed.  588):    "The  words  *rail- 
road*  and  'railway*  are  synonymous,    and,  under  all  ordinary 
circumstances,  they  are  to  be  treated  as  without  distinction  of 
meaning.     As  said  by  Justice  Green  in  Gyger  v.  Railway  Co., 
136  Pa.  96,  20  Atl.  399:     *When  either  one  or  the  other  of 
these  words  is  used  in  a  statute,  and  the  context  requires  that 
a  particular  kind   of  road  is  intended,    that  kind  of  a  road 
will  be  held  to  be  the  subject  of  the  statutory  provisions;  but  if 
the  context  contains  no  such  direction,  and  either  of  the  words 
is  used  in  describing  the  subject-matter,  the  statute  will  be 
held  applicable  to  everything  which  is  embraced  within  the  gen- 
eral sense  of  the  words  used,  *  *  *  etc.  (citing  authorities).     But  if 
the  provision  were  conceded  to  be  unreasonable,  and  to  lead  to 
absurd  or  unjust  consequences,  still  if  it  is  clear,  unambiguous, 
and  its  terms  are  not  capable  of  some  other  meaning,  and  no 
suggestion  of  a  limitation  can  be   found  in  the   context,  we 
could  not  set  up  our  own  ideas  of  policy  against  the  clearly- 
expressed  sovereign  will. 

The  argument  here  is  simply  that  the  only  meaning  which 
can  be  given  to  the  language  cannot  be  allowed,  because  it 
leads  to  absurd  results.  Cooley  says,  in  his  work  on  Consti- 
tutional Limitations  (page  87):  "Such  provisions,  when  free 
from  doubt,  must  receive  the  same  construction  as  any  other. 
I  do  not  say,  however,  that,  if  a  clause  should  be  found  in  a 
constitution  which  should  appear  at  first  blush  to  demand 
a  construction  leading  to  monstrous  and  absurd  consequences, 
it  might  not  be  the  duty  of  the  court  to  question  and  cross- 
question  such  clause  closely,  with  a  view  to  discover  in  it,  if 
possible,  some  other  meaning  more  consistent  with  the  gen- 
eral purposes  and  aim  of  these  instruments.**  The  language 
found  in  constitutional  provisions  is  naturally  more  general 
than  that  used  in  statutes.  The  constitution  only  creates  a 
government  by  outlines.  It  called  into  being  governmental 
departments,  declares  their  functions  in  the  most  general 
terms,  and  in  the  same  way  imposes  restrictions.  The  legisla- 
ture is  expected  to  supply  details  and  to  put  the  scheme  into 
operation.  A  statute  providing  for  the  incorporation  of  rail- 
road companies,  or  providing  rules  for  running  railroads, 
might  well  be  expected  to  deal  separately  with  steam  and  with 
street  railroads.  In  regard  to  these  matters  there  are  essential 
differences,  which  might  suggest  that  when  treating  specifically 
of  street  railroads  they  would  be  named  as  such.  I  am  not 
contending  that  as  to  such  matters  general  terms,  even  when 
not  ambiguous,  mav  not  be  limited  by  the  context.     Doubtless 
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even  a  constitutional  provision  could  be  so  limited.  Here 
not  only  is  there  nothing  in  the  context  from  which  a  limita- 
tion can  be  inferred,  but  extraordinary  pains  have  been  taken 
to  prevent  such  a  construction  by  the  careful  iteration  of  the 
enlarging  phrase,  whenever  the  word  **railroad'*  is  so  used 
that  a  restriction  could  be  asserted. 

Bat  it  is  said  section  22,  art.  12,  has  received  a  practical 
and  contemporaneous  construction  by  the  act  to  organize  and 
define  the  powers  of  the  board  of  railroad  commissioners. 
passed  April  1$,  1880.  The  act  provides  for  the  organization 
of  the  board,  and  that  its  members  and  employees,  when  in 
performance  of  their  official  duties,  shall  be  carried  free  over 
all  railroads,  steamboats,  etc.,  and  in  all  vehicles  employed  in 
or  by  any  railroad  or  other  transportation  company,  etc. ;  and 
in  section  14  that  the  term  'transportation  companies''  shall 
be  deemed  to  mean  and  include,  **  first,  all  other  companies 
owning  and  operating  railroads  (other  than  street  railroads) 
within  this  state."  Contemporaneous  construction  can  have 
no  weight  whatever,  where  there  is  no  doubt  or  ambiguity  in 
the  terms  used,  and  none  arises  by  implication  from  the  con* 
text.  This  is  clearly  laid  down  bv  Cooley,  Const.  Lim.  p.  80, 
et  seq.  The  authorities  are  carefully  collected  and  elabo- 
rately discussed  in  Morris  v.  Wrightson,  56  N.  J.  Law,  126,  28 
Atl.  56,  22  L.  R-  A.  548.  It  would  serve  no  useful  purpose  to 
go  over  that  subject,  especially  as  I  think  there  has  been  no 
contemporaneous  or  practical  construction  of  this  constitu- 
tional provision. 

If  the  declaration  that  the  phrase,  **  other  transportation 
companies,"  includes  all  railroads  except  street  railroads,  was 
intended  as  a  declaration  of  the  meaning  of  the  constitution, 
and  not  as  a  restriction  upon  the  operation  of  the  statute, 
then  it  was  a  usurpation  of  judicial  powers.  We  cannot 
attribute  such  motive  to  the  legislature,  especially  as  the 
presumption  is  all  but  conclusive  that  the  motive  was  merely 
to  limit  the  operation  of  the  law.  There  was  reason  for  this, 
if  the  phrase  in  the  constitution  would  otherwise  have  been 
construed  to  include  street  railroads.  If  the  contrary  was 
the  natural  construction,  there  would  have  been  no  occasion 
for  this  express  restriction  as  to  the  operation  of  the  statute. 
This  limitation  has  its  excuse,  if  it  was  merely  intended  to 
limit  the  right  to  free  passes  to  railroads  other  than  street 
railroads. 

But  the  probability  is  that  the  legislature  did  intend  to 
limit  the  action  of  the  board  by  this  provision.  Still  the 
presumption  is  conclusive,  as  I  think,  that  it  was  not  an 
attempt  to  declare  the  meaning  of  the  constitutional  pro- 
vision. Section  22  defines  with  minuteness  many  powers 
which  are  thereby  conferred  upon  the  commissioners.  No 
one  would  contend  that  the  legislature  could  limit  these  ex- 
press grants  of  power.  The  section  further  declares  that  the 
legislature  **may  confer  such  further  powers  on  the  commis- 
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sioners  as  shall  be  necessary  to  enable  them  to  perform  the 
duties  enjoined  on  them  in  this  and  the  foregoing  section/' 
All  that  could  be  justly  concluded,  then,  is  that  the  legisla- 
ture restricted  the  additional  powers  by  them  granted  the 
commissioners  to  transportation  companies  other  than  street 
railroads.  This,  perhaps,  they  could  do;  more,  they  certainly 
could  not.  This  would  not  be  a  construction  of  the  constitu- 
tion, unless  the  implication  would  be  that  but  for  the  provi- 
sion street  railroads  would  be  included. 

But  for  another  reason  the  act  cannot  be  deemed  a  practi- 
cal construction  of  section  22.  The  legislation  did  not 
depend  for  its  validity  upon  the  supposed  meaning  attributed 
to  the  language  of  section  22.  If  the  language  of  the  statute 
merely  limited  the  operation  of  the  statute,  operating  under 
it  could  not  amount  to  a  practical  construction.  To  illus- 
trate: In  Stuart  V.  Laird,  i  Cranch,  299,  2  L.  Ed.  115,  the 
right  of  the  justices  of  the  supreme  court  of  the  United  States 
to  sit  as  circuit  judges  was  called  in  question.  An  act  of 
congress  expressly  authorized  them  so  tq  do,  and  for  a  series 
of  years  the  circuit  court  had  been  so  held.  The  constitution 
was  silent  upon  the  subject.  The  court  treated  the  question 
as  though  it  was  simply  whether  the  justices  should  be 
specially  appointed  and  commissioned  as  circuit  judges. 
The  practical  construction  here  consisted  of  the  fact  that,  if 
the  contention  were  sustained,  the  practice  for  years  had  been 
illegal  and  many  judgments  of  the  circuit  courts  were  void. 
No  such  consequence  would  follow  here.  Whichever  con- 
struction is  adopted,  the  validity  of  no  act  of  the  commis- 
sioners will  be  affected.  I  think  a  similar  comparison  could 
be  made  with  every  case  cited  by  respondents  upon  this  point. 


Kowalski  v.  Chicago  G.  W.  Ry.  Co. 

{Supreme  Court  of  loway  Oct,  ^,   igoi,) 

[87  N.  W.  Rep.  409.] 

Accident  at  Crossing — Negligence  and  Contributory  Negligence.* 

In  an  action  for  injuries  at  a  railroad  crossing,  issues  as  to  the  de- 
fendant's nef^lig'ence  and  plaintiff's  contributory  negflig-ence  are  for  the 
jury. 

Instructions. 

Instructions  which,  in  so  far  as  accurately  stating*  the  law,  are  in- 
cluded in  those  given,  are  properly  refused. 

Appeal  from  district  court,  Dubuque  county;  M.  C.  Mat- 
thews, Judfi:e. 

The  plaintiff  sought  to  recover  in  this  action  damages 
resulting  from  injuries  received  in  a  collision  with  defendant's 
cars,  the  particulars  of  which   appear  with  sufficient  fullness 

♦See  generally,  7  Am.  &  Eng.  Enc  Iraw  (2d  Ed.)  427  et  seq,  ;  3  Rap.  & 
Mack's  Dig.  550  etscq. 
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in  Slaats  v.  Railway  Co.,  8i  N.  W.  4^7;  also  for  expenses  in 
medical  attendance,  nursing,  and  care  of  his  infant  son  and 
wife ;  and  also  for  loss  of  services  of  the  latter.  The  defend- 
ant appeals  from  the  judgment  rendered  on  a  verdict  in  plain- 
tiff's favor.     Afi&rmed. 

D.  E.  Lyon  and  D.  J.  Lenehan,  for  appellant. 
Al.  Matthews  and  N.  E.  Utt  for  appellee. 

PER  CURIAM.  The  appellant's  argument  is  no  more 
than  a  restatement  of  the  contentions  made  in  Slaats  v.  Rail- 
way Co.,  81  N.  W.  4S7.  It  was  there  held  that  the  issues  with 
respect  to  defendant's  negligence  and  whether  the  plaintiff 
was  sruilty  of  contributing  negligence  were  fairly  for  the  jury's 
determination.  We  discover  no  reason  for  changing  the 
views  therein  expressed.  The  instructions  refused,  so  far  as 
accurately  stating  the  law,  were  included  in  those  fi:iven.  See, 
also,  Kowalski  v.  Railroad  Co.  (C.  C.)  84  Fed.  586;  Rail- 
road Co.  V.  Kowalski,  34  C.  C.  A.  i,  92  Fed.  310. 

AfBrmed. 

Hbckbr  V,  Orbgon  R.  Co. 

■ 

{Supreme  Court  0/  Oregon ,  Oct,  14^  igoi,) 

[66  Pac.  Rep.  270.] 

Contributory  Negligence  with  Respect  to  Stopping,  Loolcing,  and 
Listening,  Question  for  Jury.* 
Plaintiff  and  another,  familiar  with  a  railroad  crossing',  attempted 
to  cross  the  track  with  a  team  and  wagon,  and  were  struck  by 
one  of  defendant's  trains.  The  highway,  before  crossing-  the 
track,  ran  parallel  with,  and  200  or  300  feet  from,  it  for  half  a 
mile,  the  view  being  obscured  at  intervals.  Some  40  feet  from  the 
crossing  the  track  could  be  seen  for  several  hundred  feet  eastwardly, 
the  direction  from  which  the  men  were  approaching;  but  from  that 
point  the  view  from  the  road  was  obscured  until  within  19  feet  from  the 
crossing.  On  approaching  the  crossinfz:,  the  men  slowed  the  team  to  a 
speed  of  1%  miles  an  hour.  Plaintiff  testified  that  the  wagon  did  not 
make  noise  enough  to  interfere  with  hearing;  that  at  the  open  place, 
some  40  feet  from  the  track,  in  looking  and  listening  they  stopped  the 
horses  so  that  their  movements  were  almost  imperceptible  ;  that,  there 
appearing-  to  be  no  danger  from  the  east,  they  looked  westwardly ,  and  did 
not  notice  the  train  coming  from  the  east  in  time  to  avoid  a  collision. 
Held,  in  an  action  for  damages,  that  the  question  of  contributory  neg- 
ligence was  for  the  jury. 

Same — Negligence  in  Backing  Train  without  Giving  Signals — Question 
for  Jury — Instruction. 
Where  a  train  was  backing  down  the  track  at  a  speed  of  40  or  50  miles 
an  hour,  without  ringing  a  bell  or  giving  any  signal  of  its  approach 
to  the  crossing,  it  was  proper  to  qualify  a  requested  instruction  that 
it  was  not  negligence  to  operate  the    train  with   the  tender  ahead  of 

*Sce  generally.  3  Rap.  &  Mack's  Dig.  553  et  seq,  ;  7  Am.  &  Kng.  Enc. 
Law  (2d  Ed.)  427  et  seq. 

As  to  whether  failure  to  stop,  look  and  listen  before  attempting  to 
croM  railroad  tracks  is  negligence  ^<fr  j^,  see  Ritzman  v,  Philadelphia 
&R.  R.  Co.  (Penn.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  444,  and  noirs,  444 
tt  seq, 

23  (N  s)  A  &  E  R  Cas— 3 
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the  locomotive  by  adding',  **If  such  train  or  cars  are  operated  prudently, 
and  with  reasonable  regard  to  the  rights  of  travelers. " 

Same — Care  Required  in  Looking — Instructions. 

An  instruction,  in  an  action  for  injuries  received  at  a  crossing,  that 
plaintiff  was  guilty  of  contributory  negligence  if  he  did  not  look  in 
each  direction  at  such  time  and  place  as  would  enable  him  to  avoid  the 
approaching  train  on  defendant's  track,  was  properly  refused. 

Same— Contributory    Negligence   in    Not  Looking  at  Certain  Place — 
Question  for  Jury. 
The  question  whether  a  person  is  guilty  of  contributory  negligence 
in  not   looking  for    an   approaching  train  at  any  given   place  before 
crossing  the  track  is  for  the  jury. 

Same— May  Consider  Rule  of  Company  to  Determine  Necessity  of 
Signals. 
A  jury  may  consider  the  rules  of  the  railroad  company  requiring: 
a  bell  to  be  rung  for  a  distance  of  a  quarter  of  a  mile  before  reach- 
ing a  crossing  in  determining  whether  such  precaution  was  reasonably 
necessary,  and  whether  a  failure  to  so  ring  the  bell  was  negligence  on 
the  part  of  the  company. 

Appeal  from  circuit  court,  Wasco  county ;  W.  L.  Bradshaw, 
Judge. 

Action  for  injuries  by  J.  J.  Hecker  against  the  Oregon  Rail- 
road Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

On  June  8.  1900,  the  plaintiff  and  one  Calbreath  were  driv- 
ing in  a  westerly  direction,  along  a  public  highway,  in  a  light, 
wide-tired  wagon  drawn  by  two  horses.  The  road  runs  sub- 
stantially parallel  with,  and  200  or  300  feet  from,  a  railway 
track,  for  perhaps  half  a  mile,  the  intervening  space  being 
partially  covered  by  a  growth  of  pine  trees,  obstructing  the 
view  at  intervals.  The  roads  gradually  converge,  and  the 
wagon  road  crosses  the  railway  track  at  grade.  The  men  were 
both  familiar  with  the  crossing,  and,  as  they  approached  it, 
slowed  down  their  team  to  a  speed  of  about  a  mile  or  a  mile 
and  a  half  an  hour,  listening  carefully  all  the  time,  and  look- 
ing, as  they  had  opportunity,  for  a  train  from  the  east.  The 
road  was  soft  and  sandy,  so  that  the  wagon  made  but  little 
noise, — not  enough,  according  to  the  plaintiff's  testimony,  to 
interfere  with  the  sense  of  hearing.  About  35  or  40  feet  from 
the  crossing  they  could  see  the  track  for  several  hundred  feet 
east,  but  from  here  the  view  from  the  road  is  again  obscured 
until  within  19  feet  of  the  crossing.  The  plaintiff  says  that 
at  the  former  place  he  looked  for  a  train,  and,  in  listening, 
**so  nearly  stopped  that  you  could  not  tell  we  were  moving." 
After  thus  satisfying  themselves  that  there  was  no  danger 
from  the  east,  they  turned  their  attention  to  the  track  on  the 
west,  which  was  first  visible  at  the  40-foot  point,  and  did  not 
hear  or  notice  a  train  coming  from  the  opposite  direction 
until  too  late  to  avoid  the  collision  which  caused  the  injuries 
for  which  plaintiff  seeks  to  recover  damages.  At  the  trial, 
when  plaintiff  rested,  defendant  moved  for  a  nonsuit,  which 
motion  was  overruled,  and  a  verdict  returned  in  plaintiff's 
favor.     From  the  judgment  thereon  defendant  appeals,  assign- 
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ing  as  error  the  overruling  of  its   motion  and  the  giving  and 
refusal  by  the  trial  court  of  certain  instructions. 

Wirt  Minor,  for  appellant. 

A.  S.  Bennett,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts).  The  principal  ques- 
tion on  this  appeal  is  whether,  under  the  circumstances,  the 
plaintiff  was  guilty  of  such  contributory  negligence  as  to  bar 
his  recovery.  Ordinarily,  in  actions  of  this  kind,  the  ques- 
tion of  contributory  negligence  is  for  the  jury.  The  cases 
where  nonsuits  are  allowed  are  exceptions,  and  confined  to 
those  where  the  uncontradicted  facts  show  the  omission  of 
acts  which  the  law  adjudges  to  be  negligence.  Where  the 
facts  are  undisputed,  and  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them,  the  court  may  decide 
the  question  as  one  of  law ;  but  where  there  is  a  controversy 
as  to  the  facts,  or  where  reasonable  men  may  fairly  differ 
as  to  whether  there  was  negligence,  the  determination  of  the 
matter  is  for  the  jury.  The  duty  of  a  traveler  on  a  public 
road,  approaching  a  railway  crossing  at  grade,  has  been  so 
often  declared  by  the  courts  and  text  writers  that  it  needs  no 
further  elaboration.  He  is  required  to  exercise  due  and  ordi- 
nary care  to  avoid  being  injured  by  a  passing  train.  For- 
merly, the  question  of  what  was  such  ordinary  care  went  to 
the  iury.  The  law  now,  however,  has  gone  beyond  this,  and 
requires  a  traveler  about  to  cross  a  railway  track  to  look  and 
listen  for  an  approaching  train,  and  a  failure  in  that  respect, 
without  reasonable  excuse,  is  considered  negligence  as  a  mat- 
ter of  law.  Durbin  v.  Navigation  Co.,  17  Or.  5,  17  Pac.  5,  11 
Am.  St.  Rep.  778;  McBride  v.  Railroad  Co.,  19  Or.  64,  23 
Pac.  814.  It  is  therefore  generally  considered  improper  to 
leave  to  the  jury  the  question  whether  a  prudent  man  would 
look  and  listen  before  crossing  a  railway  track,  it  being 
deemed  the  duty  of  the  court  to  declare  that  failure  to  do  so 
is  negligence.  To  this  extent  the  quantum  of  care  required 
is  prescribed  by  law.  In  some  jurisdictions  the  courts  have 
gone  further,  and  held  that  he  must  not  only  look  and  listen 
before  attempting  to  cross  the  track,  but  must  stop  for  that  pur- 
pose. But  under  the  great  weight  of  authority,  while  the 
failure  to  stop  may  be  evidence  of  negligence,  and  sometimes 
so  conclusive  as  to  justify  a  nonsuit,  it  is  not  negligence  per 
se,  and  is  not  required  of  the  traveler  as  a  matter  of  law.  2 
Wood.  R.  R.  (Minor's  Ed.)  1534;  3  Elliott,  R.  R.  §  1167; 
Beach,  Contrib.  Neg.  (3d  Ed.)  §  182;  7  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  4:^0;  Judson  v.  Railroad  Co.,  158  N.  Y.  597, 
53  N.  E.  514;  Lewis  V.  Railroad  Co.,  162  N.  Y.  52,  56  N.  E. 
S4.8.  Although  it  is  negligence  for  a  traveler  not  to  look  and 
listen  for  approaching  trains  before  attempting  to  cross  a  rail- 
way track,  the  law  does  not  undertake  to  determine  whether 
he  shall  do  so  at  any  particular  place  or  given  distance  from 
the  crossine.  It  is  only  required  that  he  shall  look  and  listen 
at  the  time  and  place  necessary   in  the  exercise  of  ordinary 
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care.  And  this  is  generally  a  question  for  the  jury,  under  all 
the  circumstances  of  the  particular  case ;  for,  as  said  by  the 
supreme  court  of  New  York:  **If,  in  case  of  an  accident  at 
a  crossing,  it  appears  that  the  person  injured  did  look  for  an 
approaching  train,  it  would  not  necessarily  follow  as  a  rule 
of  law,  that  he  was  remediless  because  he  did  not  look  at  the 
precise  place  and  time  when  and  where  looking:  wuuld  have 
been  of  the  most  advantage.  Many  circumstances  might  be 
shown  which  could  properly  be  considered  by  the  jury  in 
determining  whether  he  exercised  due  and  reasonable  care  in 
making  his  observation. "  Rodrian  v.  Railroad  Co.,  125  N. 
Y.  526,  529,  26  N.  E.  741.  See,  also  Moore  v.  Railroad  Co., 
102  Iowa,  59^,  71  N.  W.  569;  Railway  Co.  v.  Harrington,  131 
Ind.  426,  30  N.  E.  37;  Smith  v.  Railroad  Co.,  iqS  Pa.  82,  27 
Atl.  847;  Ely  v.  Railway  Co.,  158  Pa.  233,  27  Atl.  970.  Under 
these  rules,  which  are  substantially  elementary,  we  think  that 
the  motion  for  a  nonsuit  was  properly  denied.  There  was  no 
such  failure  of  duty  on  the  part  of  the  plaintiff  as  the  law 
adjudges  negligence  per  se,  and  therefore  the  question  of  con- 
tributory negligence  was  one  of  fact,  and  for  the  jury.  The 
evidence  shows  that  he  was  looking  and  listening  for  approach- 
ing trains.  Whether  he  did  so  at  the  proper  time  and  place, 
and  whether,  in  order  to  do  so  effectively,  he  should  have 
stopped,  were  all  questions  for  the  jury,  and  properly  sub- 
mitted to  them.  ^'AU  that  this  court  can  do  is  to  lay  down 
the  general  rules,  and  to  say  that,  where  the  facts  are  uncon- 
tested, or  the  inference  of  negligence  the  only  one  that  can  be 
drawn,  the  court  must  pronounce  the  result  as  a  matter  of 
law ;  but  where  the  facts  are  in  dispute,  or  the  inference  from 
them  open  to  debate,  they  must  go  to  the  iury.'*  Ely  v.  Rail- 
way Co.,  158  Pa.  233,  236,  27  Atl.  970. 

At  the  argument  considerable  reliance  was  placed  upon  the 
case  of  Blackburn  v.  Southern  Pac.  Co.,  34  Or.  215,  55  Pac. 
225,  but  it  differs  in  very  many  respects  from  the  case  at  bar, 
and  is  not  an  authority  here.  There  a  traveler  on  a  hard, 
dry,  and  somewhat  rocky  street,  where  the  view  was  entirely 
obstructed,  attempted  to  cross  a  railway  track  at  a  blind  and 
dangerous  crossing,  without  stopping  the  noise  made  by  his 
wagon  so  that  he  could  effectively  listen  for  an  approaching 
train.  Here  the  plaintiff  was  not  compelled  to  rely  alone 
upon  his  sense  of  hearing.  The  crossing  was  not  entirely 
obstructed,  but  before  reaching  it  he  could  see  the  track  at 
intervals  in  the  direction  from  which  the  train  approached. 
The  road  was  sandy  and  soft,  and  the  wagon  on  which  he  was 
riding  made  but  little,  if  any,  noise.  Under  these  facts  rea- 
sonable minds  might  differ  as  to  whether  he  exercised  due 
care.  The  court,  therefore,  could  not  determine  the  ques- 
tion, and  properly  referred  it  to  the  jury.  What  was  said  in 
the  Blackburn  Case  about  the  law  prescribing  the  quantum 
of  care  required  of  a  traveler  at  a  railway  crossing  was  not 
intended,  as  the  context  shows,  to  mean  that  the  courts  should 
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decide  the  question  of  contributory  neeligence  in  all  cases, 
bnt  that  the  jury  can  no  lonerer  determine,  from  their  own 
conceptions  alone,  whether  the  traveler  has  acted  as  a  careful 
and  prudent  man,  since  the  law  prescribes  certain  duties,  such 
as  looking  and  listening,  a  failure  to  observe  which  constitutes 
negligence  per  se. 

The  train  which  injured  the  plaintiff  consisted  of  an  engine 
and  caboose,  and,  as  the  evidence  tended  to  show,  was  back- 
ing down  the  track  at  a  speed  of  40  or  $0  miles  an  hour,  with- 
OQt  rineing  a  bell  or  giving  any  other  signal  of  its  approach 
to  the  crossing.  The  defendant  requested  the  court  to  charge 
the  jury  that  it  was  not  negligence  to  operate  its  train  with 
the  tender  ahead  of  the  locomotive,  which  instruction  the 
court  gave,  with  the  qualification,  "If  Such  train  or  cars  are 
operated  prudently,  and  with  reasonable  regard  to  the  rights 
of  travelers."  In  our  opinion,  this  was  a  proper  modification 
of  the  charge  as  requested,  and  the  assignment  of  error  based 
thereon  is  not  well  taken. 

The  defendant  also  requested  the  court  to  charge  the  jury 
that  '^it  was  the  duty  of  the  plaintiff,  in  approaching  the  track 
of  the  defendant,  before  attempting  to  cross  the  same,  care- 
fully to  look  in  each  direction,  in  coming  to  the  track,  for  an 
approaching  train ;  and  if  you  find  from  the  evidence  that 
plaintiff,  before  he  entered  upon  the  railroad  track  of  the 
defendant,  did  not.  look  in  each  direction  for  a  train  approach- 
ing the  crossing,  or  did  not  look  in  each  direction  at  such  time 
and  place  as  would  enable  him  to  avoid  such  approaching 
train  on  the  railroad  track  of  the  defendant,  but  entered  upon 
the  track,  and  was  struck  by  a  locomotive  or  car  or  tender 
being  operated  thereon,  I  charge  you  that  this  was  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  and  you  shall 
return  a  verdict  for  the  defendant.'*  The  court  gave  the  in- 
struction, with  the  exception  of  the  part  italicized,  and  for 
a  refusal  to  give  the  part  excepted  error  is  assigned.  The 
instruction,  as  requested,  practically  amounted  to  a  direction 
to  find  for  the  defendant.  It  stated,  in  effect,  that,  if  plaintiff 
did  not  look  in  each  direction  for  an  approaching  train,  at 
such  a  time  and  place  as  would  enable  him  to  avoid  such 
train,  he  was  guilty  of  contributory  negligence,  and  could  not 
recover.  Now,  if  he  had  so  looked,  he  would  necessarily  have 
seen  the  train,  and  therefore  been  guilty  of  contributory  neg- 
ligence in  attempting  to  cross  the  track  in  front  of  it;  so  that, 
under  the  instruction  requested,  the  plaintiff  could  not  have 
recovered,  because,  if  he  had  not  looked  at  the  time  and  place 
specified,  he  would  have  been  guilty  of  negligence,  and,  if 
he  had,  he  certainly  would  have  been  so  guilty.  It  is  proba- 
ble that  he  did  not  look  in  the  direction  from  which  the  train 
came,  at  a  place  where  he  could  have  seen  it,  in  time  to  avoid 
the  casualty.  Whether  he  was  guilty  of  negligence  in  not  so 
doing  was  for  the  jury,  and  the  court  would  not  have  been 
justified,  as  a  matter  of  law,  in  withdrawing  it  from  them. 
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The  defendant  also  complains  of  the  refusal  of  the  court  to 
instruct  the  jury  that,  if  there  was  a  space  pn  the  public  road, 
before  the  crossing  was  reached,  from  which  the  plaintiff 
could  have  seen  the  train  approaching:,  it  was  his  duty  to  have 
looked  from  that  place,  and,  if  he  failed  to  do  so,  he  could  not 
recover.  But,  as  we  have  already  said,  the  question  as  to 
whether  he  was  negligent  in  not  looking  for  an  approaching 
train  from  the  east  at  any  given  place  was  a  question  of  fact 
for  the  jury.  The  evidence  shows  that  he  was  proceeding 
cautiously,  looking  and  listening  for  a  train.  He  was,  there- 
fore, not  acting  recklessly,  but  with  the  danger  in  mind,  and 
with  some  degree  of  care  and  prudence ;  and  whether  it  was 
sufficient  was  for  the  jury,  and  not  the  court. 

There  was  no  error  in  instructing  the  jury  that  they  might 
consider  the  rules  of  the  company  requiring  a  bell  to  be  rung 
for  a  distance  of  a  quarter  of  a  mile  before  reaching  the  cross- 
ing in  determining  whether  or  not  such  precaution  was  rea- 
sonably necessary,  and  a  failure  to  so  ring  the  bell  negligence 
on  the  part  of  the  company.  Wood  v.  Railroad  Co.,  70  N. 
Y.  195;  Smithson  V.  Railway   Co.,    71    Minn.    216,    73  N.  W. 

853. 

The  instruction   taken   from    Haines  v.    Railroad  Co.,  41 

Iowa,  227,  231,  a  portion  of   which   the  court  refused  to  ffive, 

was  one  of  a  series  of  instructions  approved  as  a  whole  by  that 

court;  and,  besides,  as  we  read  it,  the  portion  eliminated  by 

the  trial  court  would  make  the  plaintiff  guilty  of  contributory 

neglieence  per  se  if  he  did  not  stop   his  team  to  listen  for  an 

approaching  train ;  and  such  is  not  the  law,  as  we  understand 

it. 

There  are  several  other  assignments  of  error,  but  they  are 

all  substantially  covered   by  what  has  already  been  said,  and 

the  judgment  is  therefore  affirmed. 


Edwards  v.  Atlantic  Coast  Line  R.  Co. 

{Supreme  Court  0/ North  Carolina^  Oct.  i^  rgoi,) 

[39  S.  E.  Rep.  730.] 

Accident  at  Crossing — Admissibility  of  Negative  Evidence  as  to  Whether 
Signals  Were  Given.* 
In  an  action  against  a  railroad  company  for  the  death  of  plaintiff's 
intestate,  caused  by  his  having-  been  run  over  at  acrossinsf)  the  testi- 
mony of  a  witness  that  he  did  not  hear  either  a  whistle  or  bell,  thoug-h 
in  a  position  where  he  mig"ht  reasonably  have  heard  either,  is  suffi- 
cient evidence  for  the  consideration  of  the  jury. 

Same — Mere  Fact  That  Crossing  Is  Dangerous  Does  Not  Prove  Neg- 
ligence. 
In   an  action  ag'ainst   a  railroad   company  for  the  death    of  plain- 
tiff's   intestate     at     a    railroad    crossing-,    evidence    whether,    if     the 
hig-hway  had  remained  as  it  was  before  the  construction  of  the  railroad, 

*As  to  the  comparative  weig-ht  of  positive  and  neg-ative  evidence  as  to 
whether  crossing  signals  were  given,  see  Haun  v.  Rio  Grande  W.  Ry. 
Co.,  19  Am.  &  Eng.  R.  Gas.,  N.  S.,  370,  and  note,  384  et  seg. 
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a  person  driving  along  the  highway  could  not  have  observed  the  approach 
of  the  train  more  readily  than  one  traveling  along  the  highway  since 
the  construction  of  the  road,  was  properly  excluded,  since  the  fact  that 
a  crossing  is  dangerous  does  not  necessarily  impute  negligence  to  the 
railroad  company. 

Instructions  Conflicting. 

Where  instructions  on  a  material  point  are  conflicting,  a  new  trial 
will  be  awarded  on  an  appeal. 

Crossings— Speed  at  Crossing  Immaterial  Where  It  Could  Not  Have 
Been  Stopped   before  Reaching  It  Because  of  Speed  in  Violation 
of  Ordinance.* 
A  town  ordinance    limited  the  speed  of  railroad  trains  within    the 
corporate   limits,  and   in   an  action   for  the  death  of  plaintiff's   intes- 
tate at  a  railroad  crossing  the  court  charged  that  if  the  train  at  the  time 
it  reached  the  crossing  was  running  at  a  greater  rate  of  speed  than  that 
prescribed  by  the  ordinance,  and  if  the  train  had  not  been  running  at 
snch  speed  the  injury  would  not  have  occurred,  defendant  was  negligent. 
Held,  that  the  charge  was  erroneous,  in  that  it  restricted  the  considera- 
tion of  the  excessive  speed  to  the  actual  point  of  the  injury,  while  if  the 
train  had  been  running  within  the  limits  at  an  unlawful  rate,  and  could 
not  be  stopped  in  time  to  prevent  the  injury  at  the  crossing,  its  actual 
speed  at  the  crossing  was  immaterial. 

Same—Whether  Failure  to  Give  Signals  Negligence  Per  Se.f 

It  was  error  to  instruct  the  jury  that  if  defendant's  train  approached 
the  crossing  without  sounding  the  whistle  or  ringing  a  bell,  and  struck 
and  killed  plaintiff's  intestate,  the  defendant  was  guilty  of  negligence, 
since  the  negligence  of  the  defendant,  no  matter  how  great,  would  not 
of  itself  have  rendered  it  liable  unless  such  negligence  contributed  to 
the  death. 

Same — Instructions.! 

It  was  error  to  charge  that  the  rate  at  which  the  train  was  running 
would  not  be  negligence,  **or  evidence  of  negligence,"  unless  if  the  train 
had  l)een  running  within  the  prescribed  rate  of  speed  the  injury  would 
not  have  occurred,  inasmuch  as,  if  the  excessive  speed  was  not  even 
evidence  of  negligence,  it  would  make  no  difference  if  such  speed  did 
cause  the  death. 

Appeal  from  superior  court,  Wilson  county;  Coble.  Judge. 

Action  by  J.  W.  Edwards  against  the  Atlantic  Coast  Line 
Railroad  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.     Reversed. 

Woodard  &  Mewborn,  for  appellant. 

H.  G.  Connor,  Geo.  B.  Elliott,  and  F.  A.  Daniels,  for 
appellee. 

DOUGLAS,  J.  This  is  an  action  brought  by  the  adminis- 
trator to  recover  damages  for  the  death  of  his  intestate, 
alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant. It  is  admitted  that  the  intestate  was  killed  by  the 
defendant's  engine  about  2  o'clock  in  the  daytime  at  a  street 
crossing  within  the  corporate  limits  of  the  city  of  Wilson,  and 

*As  to  violation  of  provisions  of  ordinances  limiting  speed  and  re- 
quiring signals  as  negligence,  see  Schmidt  v.  Missouri  Pac.  Ry.  Co. 
'Mo.).  30  Am,  &  Eng.  K.  Cas.,  N.  S.,  216,  and  noUs,  224  ei  seq. 

fContributory  negligence  will  prevent  recovery  for  personal  injuries 
in  action  based  on  violation  of  ordinance  limiting  speed  and  requiring 
signals  to  be  given,  see  Missouri  Pac.  Ry.  Co.  (Mo.)*  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  216,  and  notes ^  12A  et  seq. 
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that  there  was  an  ordinance  of  said  city  reading  as  follows: 
''That  any  engineer  of  a  railroad  company  who  shall  run  any 
train  in  the  city  at  a  speed  exceeding  ten  miles  an  hour,  or 
whu  shall  fail  to  ring  the  bell  while  in  the  city,  shall  be  sub- 
ject to  a  fine,*'  etc.  There  was  conflicting  evidence  as  to  the 
speed  at  which  the  train  was  running,  and  as  to  whether  the 
whistle  was  sounded  or  the  bell  rung.  We  think  that  the  tes- 
timony of  a  witness  that  he  did  not  hear  either  the  whistle  or 
the  bell,  although  in  a  position  where  he  might  reasonably 
have  heard  either,  is  sufficient  evidence  for  the  consideration 
of  the  iur3'.  It  tends  to  prove  that  neither  the  whistle  nor  the 
bell  was  sounded,  but  whether  it  does  prove  it  is  for  them 
alone  to  decide.  The  plaintiff  asked  the  witness  this  ques- 
tion: ''If  the  public  highway  had  remained  as  it  was  before 
the  construction  of  the  railroad,  if  a  person  driving  along  the 
highway  could  not  have  observed  the  approach  of  the  train 
more  readily  than  a  person  traveling  along  the  same  highway 
since  the  construction  of  the  crossing  made  by  the  defendant 
railroad.'*  This  question,  upon  objection,  was  properly 
ruled  out  by  the  court.  *  We  are  not  clear  what  was  meant  by 
the  question,  but,  in  any  view  of  it,  we  fail  to  see  its 
relevancy.  If  the  plaintiff  had  wished  to  show  that  the  cross- 
ing was  negligently  constructed,  he  had  the  right  to  do  so. 
By  "negligent  construction"  we  mean  such  an  improper  con- 
struction of  the  crossing,  whether  arising  from  negligence,  in-, 
difference,  or  motives  of  economy,  as  unnecessarily  increases 
the  danger  of  using  the  public  highway.  Raper  v.  Railroad 
Co.,  126  N.  C.  563,  36  S.  E.  iiq.  But  the  mere  fact  that  a 
crossing  is  dangerous  does  not  necessarily  impute  negligence 
to  the  railroad  company.  All  railroad  crossings  are  more  or 
less  dangerous,  and  the  mere  presence  of  a  railroad  near  a 
public  highway  is  necessarily  a  disturbing  element ;  but  the 
company  is  not  responsible  for  such  inherent  danger  unless  it 
unnecessarily  causes  or  increases  it  by  some  unlawful  act,  or 
willful  or  negligent  omission  of  duty.  It  is  true  that  a  rail- 
road company  might,  by  a  proper  construction  of  its  road, 
render  a  public  highway  so  dangerous  as  to  demand  more 
than  ordinary  care  in  the  running  of  its  trains,  and  it  may  be 
that  to  show  this  was  the  plaintiff's  object;  but  even  in  that 
view  the  question  was  too  general.  The  plaintiff's  second 
exception  presents  a  graver  question,  and  we  think  must  be 
sustained.  In  fact,  the  charge  of  the  court  presents  in  itself 
such  contradictions  and  inconsistencies  as  require  a  new  trial. 
It  is  well  settled  that  where  there  are  conflicting  instruc- 
tions upon  a  material  point  a  new  trial  must  be  granted,  as 
"the  jury  are  not  supposed  to  be  capable  of  determining  when 
the  judge  states  the  law  correctly  and  when  incorrectly." 
Tillett  V.  Railroad  Co.,  115  N.  C.  662,  20  S.  E.  480;  State  v. 
Fuller.  114  N.  C.  885,  19  S.  E.  797;  Williams  v.  Haid,  118  N. 
C.  481,  24  S.  E.  417;  Bragaw  v.  Supreme  Lodge.  124  N.  C. 
154,    32  S.  E,  544.     This  rule  applies  where  there  is  actual 
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repugnancy,  and  where,  consequently,  one  part  of  the  charge 
is  necessarily  erroneous,  but  not  to  cases  where  parts  of  the 
charge  are  explained  and  amplified  by  other  parts  thereof,  or 
where  an  error  therein  is  afterwards  corrected  in  so  clear  and 
unmistakable  a  manner  as  to  leave  no  possibility  of  miscon-  ' 
struction  by  the  jury.  Everett  v.  Spencer,  122  N.  C.  loio,  30 
S.  E.  3.^4.  His  honor  charged  in  part  as  follows:  *'If  the 
iurv  find  that  the  train  at  the  time  it  reached  the  crossing  in 
question  was  running  at  a  greater  speed  than  that  prescribed 
by  the  town  ordinance,  and  find  that,  if  the  said  train  had  not 
been  running  at  the  time  it  reached  the  said  crossing  at  a 
greater  rate  of  speed  than  that  prescribed  by  the  town  ordi- 
nance«  that  the  injury  would  not  have  occurred, — that  is,  find 
that  but  for  such  rate  of  speed  the  injury  would  not  have  hap- 
pened,— then  the  jury  are  instructed  that  this  was  negligence, 
and  they  will  answer  the  first  issue,  *Yes.'  '*  This  charge  is 
correct  in  so  far  as  it  correctly  assumes  the  two  requisites  for 
an  affirmative  finding  of  the  first  issue,  namely,  that  the  defend- 
ant must  be  guilty  of  negligence,  and  that  such  negligence 
must  have  contributed  to  the  injury.  In  another  view  it  is  not 
correct,  because  it  restricts  the  consideration  of  the  excessive 
speed  to  the  actual  point  of  the  injury.  The  negligence  con- 
sists in  running  at  an  unlawful  rate  of  speed  within  the  cor- 
porate limits.  If  a  train  were  running  within  such  limits  at 
an  unlawful  rate  of  speed,  and  in  consequence  of  such  ex- 
cessive speed  could  not  be  stopped  in  time  to  prevent  injury 
at  the  crossing  after  coming  within  sight  thereof,  the  company 
could  not  free  itself  from  liability  simply  by  showing  that  the 
train  was  running  less  than  10  miles  an  hour  when  it  reached 
the  crossing.  The  object  in  limiting  the  speed  where  accidents 
are  liable  to  occur  is  to  keep  the  train  within  the  control  of 
the  engineer,  so  as  to  enable  him  to  stop  in  time  to  prevent 
such  accidents  after  he  discovers  the  danger.  His  honor  had 
previously  charged  as  follows:  **lf  the  jury  find  that  defend- 
ant's train  approached  the  crossing  in  question  without  sound- 
ing the  whistle  and  without  ringing  the  bell,  and  struck  and 
killed  the  plaintiff*s  intestate,  then  the  jury  are  instructed  that 
defendant  was  guilty  of  negligence,  and  you  will  answer  the 
first  issue,  *YeS.'  "  This  instruction  was  erroneous  because, 
the  killing  being  admitted,  it  made  the  answer  to  the  first 
issue  depend  entirely  upon  the  failure  to  sound  the  whistle  or 
ring  the  bell.  If  the  issue  had  been  simply  as  to  the  neeli- 
gence  of  the  defendant,  this  instruction  would  have  been  cor- 
rect, but  such  was  not  the  issue.  It  was  as  follows:  **Was 
the  plaintiff's  intestate  killed  by  the  negligence  of  defendant.?" 
This  issue  involved  two  prooositions:  First,  the  existence  of 
such  negligence ;  and,  secondly,  its  relation  to  the  injury.  The 
negligence  of  the  defendant,  no  matter  how  great,  would  not 
of  itself  have  rendered  it  liable  in  damages  unless  it  had  con- 
tributed to  the  death  of  the  plaintiff's  intestate:  while,  on  the 
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other  hand,  the  mere  killing:  would  not  have  been  actionable 
unless  caused  by  some  unlawful  act  or  the  nesrlieent  or  willful 
omission  of  some  legal  duty  on  the  part  of  the  defendant. 
This  instruction,  being:  favorable  to  the  appellant,  is  not  ex- 
»  cepted  to,  but  we  deem  it  proper  to  discuss  it  in  view  of  our 
comments  on  the  general  effect  of  the  entire  charge.  Again, 
his  honor  charges  that  **the  rate  of  speed  at  which  the  train 
was  running  would  not  be  negligence,  or  evidence  of  negli- 
gence, unless  the  jury  find  that  if  the  train  had  been  running 
within  the  limits  prescribed  by  the  town  ordinance,  to  wit, 
not  mor6  than  ten  miles  an  hour,  the  injury  would  not  have 
occurred."  This  instruction  is  in  conflict  with  those  quoted 
above,  and  is  clearly  erroneous,  as  well  as  prejudicial  to  the 
plaintiff.  If  the  excessive  speed  was  not  even  evidence  of 
negligence,  it  would  make  no  difference  if  it  did  cause  the 
death  of  the  intestate.  A  train  may,  without  negligence,  kill 
a  man  simply  because,  owing  to  its  high  speed,  the  engineer 
was  unable  to  stop  in  time  after  discovering  the  danger;  and 
yet  the  company  would  not  be  liable  unless  such  speed  were 
negligent  or  unlawful.  A  rate  of  speed  greater  than  that 
allowed  bv  law  is  always  at  least  evidence  of  negligence, 
and  under  certain  circumstances  may  become  negligence  per 
se.  Norton  v.  Railroad  Co.,  122  N.  C.  910,  927,  29  S.  E.  SS6. 
In  Railway  Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L. 
Ed.  485,  the  court  says  on  page  418,  144  U.  S.,  page  683,  12  Sup. 
Ct.,  and  page  489,  36  L.  Ed. :  ** Indeed  it  has  been  held  in 
many  cases  that  the  running  of  railroad  trains,  within  the 
limits  of  a  city,  at  a  rate  of  speed  greater  than  is  allowed  by 
an  ordinance  of  such  city,  is  negligence  per  se.  [Citing 
authorities.]  But  perhaps  the  better  and  more  generally 
accepted  rule  is  that  such  an  act  on  the  part  of  the  railroad 
company  is  always  to  be  considered  by  the  jury  as  at  least  a 
circumstance  from  which  negligence  may  be  inferred,  in 
determining  whether  the  company  was  or  was  not  guilty  of 
negligence."  In  the  same  case  the  court  says  on  page  417, 
144  U.  S.,  page  683,  12  Sup.  Ct.,  and  page  489,  36  L.  Ed.: 
**What  may  be  deemed  ordinary  care  in  one  case  mav  under 
different  surroundings  and  circumstances  be  gross  negligence. ' ' 
The  defendant  urges  in  support  of  this  instruction  that  it  was 
copied  from  one  given  by  the  court  below  in  Norton  v.  Rail- 
road Co.,  supra.  This  appears  to  be  true,  but  it  does  not 
appear  that  it  was  approved  by  this  court.  As  it  was  favor- 
able to  the  then  appellant,  it  was  not  under  exception,  and  was 
therefore  not  material.  In  that  case  this  court  says  on  page 
933,  122  N.  C.  and  page  893.  29  S.  E. :  **They  [the  defend- 
ant's prayers]  were  given  to  a  large  extent  in  the  charge, — 
fully  as  much  so  as  the  defendant  could  rightfully  ask.  In 
fact,  it  is  questionable  whether  some  parts  that  were  given 
could  stand  the  test  of  exception,  but  that  is  not  now  before 
us."  The  relative  rights,  duties,  and  responsibilities  of  a 
railroad  companv  and  a  traveler  crossing   its   track   on   the 
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highway  are  fully  discussed  in  Norton  v.  Railroad  Co.,  supra, 
and  Improvement  Co.  v.  Stead,  95  U.  S.  161,  24  L.  Ed.  403. 
There  were  some  other  exceptions  as  to  the  court's  sing:ling 
out  a  certain  witness,  but  it  is  unnecessary  to  discuss  them, 
as  it  may  not  occur  upon  a  new  trial,  and  is  not  material  now. 
For  error  in  the  charge,  there  must  be  a  new  trial. 


Merritt  v.  Foots. 

{Supreme  Court  of  Michigan^  Oct,  /,  i^ot,) 

[87  N.  W.  Rep.    262.] 

Street  Railways — Injury  to  Traveler — Contributory  Negligence.* 

Plaintiff  was  injured  by  collision  while  attempting-  to  drive  across  de- 
fendant's street  car  track.  The  accident  occurred  on  a  clear  morning, 
and  plaintiff,  who  was  familiar  in  a  f^eneral  way  with  the  manner  of  run- 
ning street  cars,  when  within  about  60  feet  of  the  track  lookedieastwardly, 
from  which  direction  he  knew  the  car  would  come,  but  his  vision  was 
obstructed  by  trees  and  a  house  so  that  he  could  only  see  about  9  rods 
down  the  track.  He  then  looked  to  the  west,  and  continued  to  so  look 
until  struck  by  the  car  approaching  from  the  east.  His  horse,  which 
was  gentle,  and  not  afraid  of  street  cars,  was  being*  driven  on  a  walk, 
and  the  distance  from  the  track  to  the  curb,  from  whence  an  unob- 
structed view  to  the  eastward  could  be  had,  was  25  feet,  at  which  point 
the  horse's  nose  was  IS  feet  from  the  track,  and  the  horse  could  have 
been  easily  stopped.  Held^  that  the  plaintiff  was  guilty  of  contributory 
°^firli?c°ce  in  failing-  to  again  look  to  the  east. 

Error  to  circuit  court,  Jackson  county;  Erastus  Peck,  Judge. 

Action  by  Levi  Merritt  agrainst  William  A.  Foote,  receiver 
of  the  Jackson  Street  Railway  Company.  From  a  judgment 
in  favor  of  defendant,  plaintiff  brings  error.     Affirmed. 

The  plaintiff  sued  defendant  to  recover  for  injuries  received 
by  him  when  attempting  to  cross  the  street  car  track  of  the 
defendant.  The  circuit  judge  directed  a  verdict  in  favor  of 
defendant.  A  sufficient  statement  of  the  case  is  found  in  the 
following  instruction  of  the  court :  **To  entitle  the  plaintiff 
to  recover  in  this  action,  it  is  necessary  that  he  should  show 
by  a  preponderance  of  the  evidence  that  the  defendant  was 
fi:uilty  of  the  negligence  alleged  in  the  declaration;  and« 
second,  that  he  was  himself,  as  he  avers  in  his  declaration,  in 
the  exercise  of  due  care.  Now,  if  we  assume, — as  I  do  in 
this  disposition  of  the  case, — that  the  plaintiff  has  established 
the  first  of  these  propositions,  viz.  that  the  defendant  was 
guilty  of  the  negligence  charged,  still  he  cannot  recover  un- 
less he  also  established  by  a  preponderance  of  the  evidence 
the  second  of  the  propositions,  viz.  that  he  was  himself  in  the 
exercise  of  due  care,  and  did  not,  by  his  own  negligence,  at 
the  time  and  under  the  circumstances,  contribute  to  the  acci- 
dent and  consequent  injury.  In  my  judgment,  no  view  of 
the  testimony  which  could  be  fairly  taken  by  the  iury  would 

•See  generally,  Knopf  v,  Philadelphia,  W.  &  B.  R.  Co.  (Del.),  20  Am. 
A  Eng.  R.  Cas.,  N.  S.,  172,  and  foot-note,  173. 
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justify  you  in  finding  that  the  plaintiff  was  himself  free  from 
contributory  neglieence.  Such  parts  of  the  evidence  as  it  is 
necessary  to  refer  to  in  giving  my  reasons  for  this  instruction 
are  substantially  as  follows:  The  accident  occurred  on  the 
morning  of  September  28,  1899.  It  was  a  clear  morning,  and 
the  collision  happened  about  10  o'clock.  Th«  plaintiff, 
who  appears  to  be  a  man  of  good  intelligence,  and  in  middle 
life,  had  lived  some  years  in  this  city.  His  business  required 
him  to  travel  about  the  city  considerably.  He  was  familiar, 
in  a  general  way,  with  the  manner  in  which  cars  were  run 
upon  the  street  railway;  had  seen  them  run  at  a  high,  and 
what  he  regarded  as  a  daneerous,  rate  of  speed,  before  the 
accident  occurred.  During  a  portion  of  his  residence  in  Jack- 
son he  had  lived  at  two  different  places  for  a  short  time  on 
the  line  of  the  railway.  At  other  times  he  had  lived  not  far 
removed  from  the  tracks.  His  present  home,  where  I  think 
he  has  resided  about  eight  years,  is  not  far  removed  from  the 
street  car  track.  On  the  morning  in  question  he  was 
approaching  Main  street  on  Elm  avenue,  which  crosses  Main 
street  in  the  eastern  part  of  the  city  at  about  right  angles. 
His  horse  was  a  fair  traveler,  was  accustomed  to  the  cars,  and 
was  not  afraid  of  them.  He  was  easily  manageable,  and  sub- 
ject to  the  control  of  the  plaintiff.  He  was  walking.  When 
he  arrived  at  about  one  rod  south  of  the  south  line  of  the 
sidewalk,  on  the  south  line  of  Main  street,  the  plaintiff,  for 
the  purpose  of  seeing  whether  any  cars  were  approaching, 
and  it  was  safe  to  make  the  crossint;,  looked  eastwardly. 
By  reason  of  obstructions  that  existed  there, — trees  and  a 
house  on  the  southeast  corner, — he  could  only  see  eight  or 
nine  rods  east  of  Elm  avenue,  and  saw  no  car  within  his  range 
of  vision.  He  continued  to  drive  towards  the  crossing  on  a 
walk,  and  looked  west,  and  continued  to  look  west  until  at  or 
about  the  time  the  accident  occurred.  When  he  reached 
the  sidewalk,  probably,  certainly  when  he  reached  the  curb 
on  the  south  side  of  Main  street,  he  could  easily  see  west  to 
the  Michigan  Central  passenger  house,  a  distance  of  three- 
quarters  of  a  mile.  There  was  nothing  to  interrupt  his  vision 
at  that  time,  and  he  saw  that  no  cars  were  approaching  from 
the  west.  He  could,  from  that  position,  have  looked  east 
to  the  east  end  of  the  street  car  tracks,  a  distance  of  half  a 
mile,  and  could  have  seen  any  car  approaching  therewith  in 
that  distance.  He  did  not  look  east,  but,  after  satisfying 
himself  that  no  cars  were  approaching  from  the  west,  he 
continued  to  look  west,  at  the  people,  he  says,  and  did  not 
return  his  view  to  the  east  until  just  about  the  time  that  the 
car  struck  him.  Now,  the  distance  from  the  south  rail  of  the 
street  car  tracks  to  the  curb  on  the  south  side  of  the  street 
was  twenty-five  feet,  and  it  was  forty-four  feet  to  the  south 
line  of  the  sidewalk.  His  vehicle,  from  the  nose  of  the  horse 
to  the  extreme  rear  end  of  the  wagon,  was  about  eighteen 
feet.     His  seat  was  about  ten  feet  from  the  nose  of  the  horse. 
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and  about  eight  feet  from  the  rear  end  of  the  wagon ;  so  that 
when  his  seat  reached  the  curb,  where  he  would  have  a  per- 
fect view  both  up  and  ^  down  Main  street,  the  head  of  the 
horse  would  be  about  fifteen  feet  from  the  south  track  of  the 
street  railway  company.  Now,  it  was  the  plaintiff's  duty  to 
use  his  eyes  and  ears  to  avoid  danger.  It  was  his  duty  to 
look  and  listen  in  both  directions,  and,  if  he  failed  to  do  so,  and 
bis  failure  to  perform  that  duty,  to  exercise  that  care,  con- 
tributed to  the  accident  which  followed  and  resulted  in  the 
injury,  he  cannot  recover.  In  my  judgment,  the  proof  plainly 
and  indisputably  shows  that  the  plaintiff  failed  to  perform 
that  duty.  He  did  not  look  east  at  all  after  he  could  see 
more  than  eight  or  nine  rods.  He  did  not  at  least  after  he 
came  out  onto  the  street,  and  when  he  might  have  seen  any 
car  approaching  within  half  a  mile.  Now,  if  his  carelessness 
in  that  regard  contributed  to  his  injury,  to  the  accident,  it 
will  bar  his  recovery ;  and  I  think  there  is  no  room  for  a 
difference  upon  these  proofs  that  it  did  contribute  to  the 
accident.  If  he  had  looked,  he  positively,  under  the  evidence, 
would  have  seen  the  approaching  car.  and  would  have  seen  it 
approaching  at  rapid  rate.  ♦  »  ♦  it  was  imprudent  for 
him  to  cross,  or  to  attempt  the  crossing,  under  the  circum- 
stances, wherever  the  car  might  have  been,  and  approaching 
at  such  a  rate  of  speed.  *  ♦  *  Under  the  testimony  this 
car  was  approaching  at  a  rapid  rate  of  speed.  It  has  been 
argued  to  me  upon  this  motion  by  the  plaintiff's  counsel  that 
the  testimony  justified  the  jury  in  believing  that  it  was 
approaching  at  certainly  twenty  miles  an  hour,  probably 
thirty  miles  an  hour.  When  he  should  have  looked  east  to 
see  it,  he  must  have  been  within  the  distance  between  the 
curb  and  the  south  rail,  which  could  not  have  exceeded  twenty- 
five  feet,  and  his  horse's  head  must  have  been  within  fifteen 
feet  of  the  rail.  The  danger  of  injury  would  exist  whenever 
either  the  horse,  or  any  part  of  it,  or  the  wagon,  or  any  part 
of  it.  was  on  the  track  as  the  car  came ;  so  that  at  the  utmost 
the  horse*s  nose  must  have  been  within  fifteen  feet,  at  least 
(probably  less),  of  the  track,  when  the  plaintiff  ought  to  have 
looked  east  to  see  whether  the  car  was  coming.  Now,  if  he  had 
looked  east  at  that  time,  he  would  have  seen  a  car  approach- 
ing, and  would  have  seen  it  approaching  at  a  rapid  rate  of 
speed,  very  rapid.  Now,  he  did  not  stop  his  horse ;  he  let 
him  walk  along;  made  no  effort  to  stop  him,  or  to  accelerate 
his  speed,  until  the  horse  got  on  the  track.  The  interval  that, 
elapsed  there  would  aid  in  determining  how  far  the  car  was 
away  when  he  might  have  seen  it  if  he  had  looked.  Its  dis- 
tance away  might,  to  some  extent,  be  determined  also  by  the 
effect  of  the  collision  and  the  distance  the  car  went  after  the 
collision.  This  is  the  evidence,  substantially,  upon  which 
reliance  may  be  placed  in  determining  how  far  back  of  the 
actual  place  of  collision  the  car  was  when  he  might  have  seen 
it;  and  his  distance  from  the  car  track,  and  the  rate  of  speed 
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which  he  was  driving,  also  would  determine  that  question. 
Substantially  the  question  of  fact  to  be  determined  by  the  jury 
would  be  this:  whether,  in  the  exercise  of  ordinary  prudence, 
under  the  circumstances,  at  the  time  he  should  have  looked 
and  seen  the  car  approaching;  whether   it  was  a  reasonable 
thing  for  him  to  attempt  to  make  the  crossing  in  the  manner 
he  did  or  otherwise.     If  he  had  seen  the  car  coming,  he  would 
be  entitled,  if  he  could  reasonably  expect  to  make  the  cross- 
ing in  safety,  to  attempt  to  do  it,  considering  the  rapidity  with 
which  the  car  was  cominsr,  and  his  own  position  with  refer- 
ence to  it.     If  such  an   attempt  would  not  be  reasonable,  he 
should  have  stopped.     Under  this  evidence  I  am  satisfied  that 
Mr.  Merritt  could  not  reasonably   expect  to  make  that  cross- 
ing if  he  had  seen  the  car  coming  at  the  rate  of  speed  that  it 
must  have  been  coming,  and  the  rate  of  speed  he  was  travel- 
ing, and  the  distance   he  was  from  the  street  car  track.     In 
fact,  I  think  that  no  reasonable  man,   under  the  evidence, 
could  have  reached  the  conclusion  that  it  was  a  safe  thing  for 
him  to  do,  a  prudent  thing  for  him  to  do.     On  the  other  hand, 
it  was  certainly,  under  all  the  evidence,  an  imprudent  thing: 
for  him  to  do.     Therefore  I  think  that  it  leaves  no  question  to 
be  submitted  to  the  jury  in  that  respect.     Now,  the  car  struck 
his  front  wheel  just  after  the  horse  had  cleared  the  track  on 
the  north  side.     That  indicates  also  the  distance   he   must 
have  had  to  travel  from  the  time  when  he  could  have  seen  the 
car  if  he  had  looked ;  and  his  rate   of  speed  and  manner  of 
driving  are  also  evidence  which,  with  all  the  other  testimony 
in  the  case,  makes  it  conclusive  to  my  mind  that  he  attempted 
that  crossing  imprudently,    incautiously,   and  carelessly;  and 
the  effect  of  that  was  to  contribute  to  the  accident,  and  there- 
fore it  cannot  be  said  that  he  was   himself  in  the  exercise  of 
due  care,  and  for  that  reason  he  cannot  recover.'' 

Blair,  Smith  &  Townsend,  for  appellant. 
Wilson  &  Cobb,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  I  think  the  court  was 
correct  in  directing  a  verdict  for  the  defendant,  and  in  the 
instruction  quoted  gave  the  sound  rule  of  law  applicable  to 
the  case.  In  addition  to  the  facts  stated  in  the  opinion  of  the 
circuit  judge,  the  plaintiff  testified  that  when  he  had  reached 
the  curb  there  was  nothine  to  hinder  his  seeing  the  car  a  long 
way;  that  there  was  nothing  to  obstruct  his  vision;  that  he 
might  have  seen  the  car  if  he  had  looked.  If  he  had  looked, 
and  seen  the  car  approaching  in  such  close  proximity,  it  is 
conceded  that  he  would  have  been  guilty  of  contributory  neg- 
ligence in  attempting  to  cross  in  front  of  it.  The  distance 
from  the  curb  line  to  the  south  rail  was  2^  feet.  A  glance  to 
the  east,  occupying  but  a  fraction  of  a  second,  would  have 
shown  him  the  approaching  car.  His  view  to  the  west  was 
unobstructed  as  he  approached  the  street.  He  knew  there 
was  no  car  coming  from  that  direction.  He  knew  that  his 
only  danger  was  from  the  east.     He  chose  to  rely  upon  his 
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glance  to  the  east,  when  he  could  see  a  few  feet  only  of  the 
track.  It  is  clear  from  the  testimony  that  he  should  have  ex- 
pected a  car  from  the  east  about  that  time.  It  requires  no 
argument  to  show  that  greater  diligence  is  required  by  trav- 
elers crossing  highways  on  which  are  street  cars  than  upon 
those  where  there  are  none.  The  public  demands  rapid 
transit,  and  ponderous  cars  are  required  and  permitted  to  be 
used.  They  must  go  faster  than  the  ordinary  vehicles,  and 
are  permitted  to  do  so  by  the  ordinances  of  every  city,  unless 
it  be  in  the  most  crowded  thoroughfares.  They  cannot  be 
stopped  as  speedily  as  vehicles  drawn  by  horses.  There  is 
a  reciprocal  duty  on  the  part  of  the  street  railway  companies 
through  their^motormen  to  watch  and  keep  their  cars  under 
control  as  far  as  practicable.  Is  it  reasonable  to  permit  plain- 
tiff to  recover  when  the  slightest  care  upon  his  own  part  would 
have  avoided  the  accident?  There  is  no  claim  of  intentional 
or  willful  wrong  on  the  part  of  the  motorman.  I  find  no 
probative  evidence  in  the  record  that  the  gone  was  not 
sounded.  Two  or  three  witnesses  say  they  did  not  hear  it, 
but  they  do  not  testify  that  they  were  listening,  or  paying  any 
attention;  on  the  contrary,  it  is  evident  they  were  not.  The 
whole  affair  happened  in  a  few  seconds  from  the  time  the 
plaintiff  reached  the  line  of  vision  so  that  he  could  see  the  car 
and  the  motorman  could  see  him.  The  nose  of  his  horse 
was  then  1 1;  feet  from  the  track.  At  what  point  was  this 
motorman  chargeable  with  knowledge  that  plaintiff  intended 
to  drive  across  the  track  in  front  of  him  t  Not  until  the  motor- 
man  had  reason  to  believe  that  plaintiff  did  not  intend  to 
stop  was  he  called  upon  to  apply  his  brakes  and  shut  off  the 
current.  Plaintiff's  horse  was  on  the  walk.  He  could  have 
stopped  his  horse  with  perfect  safety  when  his  nose  was 
within  three  feet  of  the  line  of  the  car.  The  negligence  of 
the  plaintiff  is  conceded,  and,  in  my  judgment,  it  is  nothing 
short  of  gross  negligence.  His  negligent  act,  which  resulted 
in  his  injury,  was  almost  simultaneous  with  the  act  of  the 
motorman,  if  he  was  guilty  of  any;  and  the  two  negligent  acts 
caused  the  disaster.  This  is  a  case  of  simultaneous  negli- 
gence. If  it  be  held  that  the  motorman  should  have  seen  and 
known  that  this  plaintiff  was  unconscious  of  danger, — uncon- 
scious of  the  approaching  car, — and  therefore  guilty  of  willful 
negligence  in  running  him  down,  what  becomes  of  the  doc- 
trine of  contributory  negligence,  which  is  firmly  established 
by  the  numerous  decisions  of  this  court.?  We  have  distinctly 
repudiated  the  doctrine  of  comparative  negligence.  I  think 
the  case  falls  squarely  within  that  of  Richter  v.  Harper,  95 
Mich.  221,  54  N.  W.  768,  written  by  my  Brother  Montgomery, 
in  which  he  said  :  **It  is  urged  by  plaintiff's  counsel  that  the 
negligence  of  defendants  was  so  gross  and  willful  as  to  excuse 
concurring  neerligence  on  the  part  of  the  plaintiff,  it  being 
claimed  that,  where  the  negligence  of  the  defendant  is  gross 
or  willful,    the  contributory  negligence  of  plaintiff  is  not  a 
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defense.  This  is  but  another  way  of  stating  the  doctrine  of 
comparative  nee:ligence,  which  has  never  obtained  in  this 
state."  The  case,  in  my  judgment,  comes  expressly  within 
the  doctrine  established  by  the  following  decisions  of  this 
court:  Hine  V.  Railway  Co.,  115  Mich.  204,  73  N.  W.  116; 
Fritz  V.  Railway  Co.,  105  Mich.  50,62  N.  W.  1007;  McGee 
V.  Railway  Co.,  102  Mich.  107,  60  N.  W.  293,  26  L.  R.  A.  300, 
47  Am.  St.  Rep.  507;  Bennett  v.  Railway  Co.,  12^  Mich.  692, 
82  N.  W.  518;  Hilts  V.  Foote,  84  N.  W.  139.  this  is  not  a 
case  for  the  application  of  the  doctrine  that  plaintiff  may 
recover,  notwithstanding  his  own  negligence  exposed  him  to 
risk,  if  the  injury  was  caused  by  th6  negligent  act  of  the 
defendant  after  he  had  become  aware  of  plaintiff's  danger. 
Such  a  case  was  that  of  Laethem  v.  Railway  Co.,  100  Mich. 
297,  58  N.  W.  996.  where  plaintiff's  milk  sleigh  stood  close  to 
the  track  while  he  was  engaged  in  lifting  a  can  out  of  his 
sleigh  to  transfer  to  the  sleigh  of  another.  Neither  is  it  the 
case  of  Ryan  v.  Railway  Co.,  123  Mich.  597,  82  N.  W.  278,  in 
which  the  plaintiff  looked  75  or  80  feet,  and  judged  that  he  had 
time  to  cross  before  a  car  would  come.  When  one  can  readily 
see  danger  immediately  threatening,  and  can  easily  avoid  it, 
it  is  his  duty  to  do  so ;  and,  if  he  is  injured,  he  alone  must 
bear  the  consequences.     The  judgment  should  be  affirmed. 

MOORE,  J.,  took  no  part  in  the  decision.  The  other 
justices  concurred.  

Louisville  &N.  R.  Co.  v.  Thompson. 

{Court  of  Appeals  of  Kentucky ^  Oct,  4,  /go/,) 

[64  S.  W.  Rep.  515.] 

Railroads — Duty  to  Construct  Fence — Statute  Passed  after  Acquisition 
of  Right  of  Way  by  Adverse  Possession.* 

Ky.  St.  S5 1797,  providing  that,  when  the  owner  of  any  land  has  g-iven 
to  the  owner  or  operator  ot  any  railroad  a  right  of  way  through  such 
land  free  of  charge,  the  entire  fencing  between  such  land  apd  the 
right  of  way  shall  be  done  by  and  at  the  cost  of  the  owner  or  operator 
of  the  railroad,  does  not  apply  where  the  title  of  a  railroad  company 
to  its  right  of  way  was  procured  by  adverse  possession  before  the 
enactment  of  the  statute. 

Appeal  from  circuit  court,  Marion  county. 

**Not  to  be  officially  reported.'* 

Action  by  Malinda  Thompson  against  the  Louisville  &  Nash- 
ville Railroad  Company  to  recover  damages  for  defendant's 
failure  to  erect  a  fence  and  to  compel  defendant  to  make  and 
maintain  a  fence.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

W.  C.  McChord,  Walker   D.  Hines,   W.   J.  Lisle,   and  John 
McChord,  for  appellant. 
J.  P.  Thompson,  for  appellee. 

*As  to  the  duty  of  railroad  companies  to  fence  tracks,  see  5  Rap.  & 
Mack's  Dig.  797  et  seq, ;  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1061  et  seq. 
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GUFFY,  J.  It  is  substantially  alleged  in  the  petition  that 
the  plaintiff  was  the  owner  of  a  certain  tract  of  land  at  the 
time  defendant's  road  was  built  in  the  year  1855;  that  defend- 
ant paid  nothing  for  the  right  of  way  through  her  land,  but 
built  the  same  with  the  consent  of  her  husband,  D.  B.  Thomp- 
son, now  deceased,  free  of  charge ;  that  said  road  was  con- 
structed through  the  land  of  plaintiff  without  her  permission 
or  consent.  It  is  further  alleged  that  due  notice  had  been 
served  upon  defendant  requiring  it  to  maintain  and  build  a 
fence  through  her  land,  describing  the  place  where  the  said 
fence  should  be  built.  It  is  further  alleged  that  after  due 
notice  the  defendant  had  failed  for  more  than  four  months  to 
build  said  fence.  She  also  alleged  that  she  had  been  damaged 
by  the  failure  of  defendant  to  erect  said  fence,  and  prayed  for 
judgment  for  $1 50,  and  for  judgment  compelling  said  defend- 
ant to  make  and  maintain  said  fence  as  by  law  required.  A 
demurrer  was  overruled  to  the  petition.  The  answer  denies 
that  defendant  paid  nothing  for  its  right  of  way  through  plain- 
tiff's land,  but  built  through  plaintiff's  land  not  only  with  the 
consent  of  plaintiff's  husband,  but  on  a  contract  entered  into 
by  defendant,  and  signed  by  the  said  husband,  of  date  May  4, 
1863,  by  which  the  said  husband  agreed  to  build  and  keep  up 
a  good  fence  on  each  side  of  defendant's  track  through  said 
land.  It  is  further  averred  that  the  road  was  built  with 
plaintiff's  permission  and  consent,  and  that  she  ratified  and 
consented  to  the  contract  between  her  husband  and  defend- 
ant. The  answer  also  denies  that  plaintiff  had  been  damaged 
by  the  failure  of  defendant  to  erect  said  fence.  A  paper  pur- 
porting to  be  a  copy  of  an  Sigreement  executed  by  the  husband, 
D.  B.  Thompson,  and  defendant,  is  filed,  from  which  it 
appears  that  there  was  a  suit  pending  in  the  Marion  circuit 
court  between  the  parties  to  the  agreement,  and  the  agree- 
ment shows  that  Thompson  was  to  build  and  keep  up  a  good 
fence  on  each  side  of  the  railroad  track  on  his  ground,  and  to 
release  the  company  from  the  payment  of  any  and  all  damages 
he  might  thereafter  sustain  by  the  reason  of  the  killing  or  in- 
juring of  his  stock  by  said  company,  in  consideration  of  which 
the  said  defendant  company  agreed  to  pay  Thompson  $5  i;o, 
receipt  of  which  was  acknowledged.  A  demurrer  was  filed  to 
the  answer,  which  demurrer  was  finally  sustained,  and  judg- 
ment rendered  in  favor  of  plaintiff  for  $150;  and  it  is  further 
adjudged  that  defendant  be  required  to  maintain  a  good  and 
lawful  fence  on  both  sides  of  its  right  of  way  through  plain- 
tiff's land.  The  reply  of  plaintiff  shows  that  the  road  was 
built  through  her  land  in  1857,  and  that  the  contract  made 
with  her  husband,  D.  B.  Thompson,  by  defendant,  about 
fencing,  was  made  in  1863;  that  her  husband  had  no  title  to 
said  land  at  anytime;  and  that  she  was  not  bound  by  any  con- 
tract made  by  her  husband,  and  received  no  part  of  the  money 
named  in  the  contract;  and  denies  that  her  husband  was  act- 
ing for  her  benefit,   or  with  her  approbation,   or  that  she 
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approved  said  contract.     Defendant,  by  an  amended  answer, 
in  substance  alleged  that  it  had   maintained  and  operated  the 
railroad  through  said  land  continuously  since  i8<)4,  and  pleaded 
and  relied  on  the  statute  of  limitations  as  a  bar  to  plaintiff's 
claim.     Some  other  defenses  were  relied  on,  not  necessary 
now  to  discuss.     It,  however,  sufficiently  appears  in  this  rec- 
ord that  the  railroad  in  question  was   built   long   before  the 
enactment  of  section  1797,    Ky.  St.,  audit  also  appears  that 
the  right  of  appellant  to  hold  and  occupy   its  right  of  way 
through  plaintiff's  land  was,  in  a  controversy   between   the 
parties  hereto,  adjudged  to  have  been  perfected  by  limitation 
some  time  before  the  death  of  plaintiff's  husband.     The  ques- 
tion of  appellant's  right  to  hold  and  occupy  its  railroad  track, 
and  plaintiff's  right  to  damage  to  her  land  and  right  to  recover 
for  the  value  of  her  land  so  taken,    was  determined  in  a  suit 
instituted  by  her  after  the  death  of  her  husband.     It  thus 
appears  that  appellant  obtained  the  right   of  way  before  the 
enactment  of  the  section  supra ;  and  although,  as  a  matter  of 
fact,  it  paid  nothing  for  the  right  of  way,  yet,  having  acquired 
the  same,  this  case  must  be  governed  by  the  decision  in  Sleadd 
v.  Railway  Co.  (Ky.)  i;8  S.  W.  581.     It  seems  to  be  expressly 
decided  in  the  case  supra  that  the  act  in  question  cannot  apply 
to  a  road  that  had  been   erected   or  obtained  its  right  of  way 
prior  to  the  enactment  of  section    1797.     The  court  said: 
"The  necessary  meaning  of  the  section  is  that,  where  the  right 
of  way  has  been  donated,  a  different  rule  shall  apply  from  that 
prescribed  by  the  preceding  sections,  and  that  in  this  state  of 
case  the  entire  fencing  on  the  division   line  between  the 
adjoining  lands  shall  be  done  by  the  railroad  company,  and 
at  its  cost.     That  this  rule  cannot  be  applied  to  grants  made 
before  the  act  was  passed  was  determined  in  the  Todd  Case, 
15  S.  W.  56,  but,  appellant's  grant  having  been   made  after 
the  statute  was  enacted,  he  is  entitled  to  the  benefit  of  its 
provisions."     It  is  true  in  the  case  at   bar  that  the  appellant 
constructed   its  road  without  paying  for  the  right  of  way, 
and  without  the  permission  of  appellee ;  but   it  is  also  clear 
that  its  title  to  the  right  of  way  was   perfected  by  limitation 
long  before    the    enactment  of  the   law    under    which   she 
seeks  to  recover,    and,   this    being    true,    the    doctrine   an- 
nounced  in   Sleadd  v.  Railway  Co.    must  necessarily  govern 
the  decision  in  this  case.     We  do  not   intend  to  decide  that  a 
road,  after  the  enactment   of  section    1797,  could  escape  lia- 
bility as  to  fencing  simply  because  it  constructed  its  road, 
without  any  authority,    through  the   lands  of  another.     The 
rights  of  the  parties  to  this  suit  as  to  fencing  must  be  deter- 
mined by  the  laws  in  force  prior  to   the  enactment   of  the 
statute  in  question.     It  results  from  the   foregoiner  that  the 
court  erred  in  overruling  appellant's  demurrer  to  the  petition, 
and  also  erred  in  sustaining  appellee's  demurrer  to  appellant's 
answer.     The  judgment  appealed  from  is  .therefore  reversed, 
and  cause  remanded  for  further  proceedings  consistent  with 
this  opinion. 
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Southern  Ry.  Co.  v.  Forsythb. 

{Court  of  Appeals  of  Kentucky  ^  Oct,  4, 1901,) 
[64  S.  W.  Rep.  506.] 

Burden  of  Proving  That  Stock  Was  Killed  by  Train.* 

While  there  is  a  statutory  presumption  that  the  killing*  of  stock  by  a 
railroad  train  was  the  result  of  negligence  on  the  part  of  the  servants 
in  charge  of  the  train,  the  burden  is  on  the  owner  to  show  that  the 
killing*  was  done  by  a  train. 

Sufficiency  of  Evidence  to  Show  That  Stock  Was  Killed  by  Train. 

The  mere  fact  that  a  colt  was  found  fatally  crippled  near  the  base  of 
a  steep,  rocky  fill  of  a  railroad,  and  that  there  were  tracks  on  top  of  the 
fill  indicating  that  the  colt  had  been  there,  was  not  sufficient  to  show 
that  the  colt  had  been  struck  by  a  train,  as  it  was  just  as  reasonable  to 
infer  that  the  colt  had  been  crippled  by  falling  in  attempting  to  run 
down  the  embankment,  and  therefore  a  verdict  for  the  owner  is  palpably 
against  the  weight  of  the  evidence. 

Appeal  from  circuit  court,  Mercer  county. 

"Not  to  be  officially  reported." 

Action  by  James  M.  Forsythe  against  the  Southern  Rail- 
way Company  to  recover  damages  for  the  negligent  killing  of 
live  stock.  Juderment  for  plaintifi,  and  defendant  appeals. 
Reversed. 

Gaither  &  Vanarsdall  and  Humphrey,  Burnett  &  Humphrey, 
for  appellant. 
Thos.  C.  Bell  and  W.  C.  Bell,  for  appellee. 

PAYNTER,  C.  J.  A  judgment  was  recovered  against  the 
appellant  for  the  alleged  negligent  killing  of  a  colt  by  one  of 
its  trains.  The  statute  and  numerous  adjudications  of  this 
court  are  so  familiar  it  is  hardly  necessary  to  state  them,  to 
wit,  that,  where  a  railroad  company  kills  stock  by  its  trains 
upon  its  road,  the  presumption  is  that  it  was  negligently  done, 
and  the  burden  is  upon  it  to  overcome  the  presumption  by 
testimony  of  those  in  charge  of  the  train.  It  is  equally  as 
clear  that  no  presumption  is  indulged  that  it  did  the  killing. 
That  fact  must  be  proven  before  the  presumption  can  arise. 
Frequently  stock  is  killed  by  railroad  trains  when  no  one  is 
present  but  those  in  charge  of  the  train,  and  it  is  only  by  cir- 
cumstances that  the  owner  may  be  enabled  to  establish  the 
fact  that  the  killing  was  by- the  railroad,  and  in  the  same  way 
establish  the  negligence  of  the  company  with  the  view  of 
overcoming  its  testimony  relieving  itself  of  the  presumption 
of  the  law,  and  to  fix  liability  on  it  for  the  killing.  The  testi- 
mony of  the  appellee  is  to  the  efiect  that  the  colt  in  question 
was  in  a  field  adjoining  the  railroad;  that  there  was  a  wire 
fence  along  the  railroad :  that  the  colt  probably  got  through 
it;  that  as  it  approached  the  railroad  track  from  the  point 
where  it  entered  upon  the  right  of  way  some  tracks  were 

*See  1  Rap.  &  Mack's  Dig.  313  et  seq. 
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found,  which  indicated  that  it  was  going  on  top  of  the  fill  at 
a  point  about  300  yards  from  where  the  injury  is  supposed  to 
have  been  inflicted.  The  evidence  also  shows  that  the  fill 
was  about  1 5  feet  high ;  that  the  top  of  it  was  covered  with 
rock,  and  that  the  colt  did  not  make  any  tracks  upon  it  ex- 
cept at  a  place  36  feet  from  a  point  on  the  track  opposite 
where  it  was  found  next  morning;  that  it  was  33  feet  from 
that  point  to  the  place  where  it  was  found ;  that  it  was  about 
14  feet  from  the  base  of  the  fill  to  the  point  where  it  was 
found.  It  is  also  shown  that  the  side  of  this  fill  was  covered 
with  rocks,  so  that  no  tracks  could  be  made  by  the  colt  walk- 
ing down  or  passing  over  it.  The  tracks  on  top  of  the  fill 
indicated  that  it  had  stopped  suddenly,  and  in  doing  so  had 
placed  all  four  feet  close  together.  It  had  a  bruise  on  its  head 
and  on  one  of  its  feet,  and  injuries  on  its  hips,  but  no  hair 
was  knocked  off  except  on  the  foot  and  head.  When  found  it 
was  in  a  helpless  condition,  and  a  few  days  thereafter  died 
from  the  effects  of  its  injuries.  It  was  seen  about  sundown 
the  evening  before  it  received  the  injuries,  and  was  found  the 
next  morning,  in  the  condition  described,  about  6  o'clock.  It 
was  also  shown  that  the  moon  was  shining  on  the  nieht  it  was 
injured ;  that  there  was  an  open  track  for  one-half  mile  at  the 
point  where  it  was  found.  This  is  substantially  the  testimony 
introduced  by  appellee  to  show  the  negligence  of  the  appel- 
lant. The  appellant  introduced  the  officers  and  agents  in 
charge  of  the  trains  which  passed  over  the  road  on  the  night 
in  question,  who  testified  that  on  the  morning  after  the  injuries 
were  supposed  to  have  been  inflicted  upon  the  colt  they  ex- 
amined their  engines,  as  it  was  their  custom  to  do,  to  see  if 
there  was  any  evidence  that  they  had  struck  any  stock ;  that 
they  found  no  evidence  on  the  engines  of  that  character ;  that 
when  engines  strike  stock  there  is  usually  some  blood  or  hair 
left  on  them,  which  would  indicate  that  they  had  collided 
with  stock;  that  a  day  or  so  after  the  colt  was  injured  their 
attention  was  called  to  the  fact  that  it  had  been  killed,  sup- 
posedly by  one  of  the  engines,  on  the  night  in  question ;  that 
they  remembered  that  they  had  kept  a  lookout  for  stock,  and 
did  not  see  the  colt  on  the  track,  and  did  not  strike  it  with 
their  engines.  The  appellee  introduced  testimony  to  the 
effect  that  a  freight  car  would  jut  about  13  inches  beyond  the 
end  of  the  railroad  ties,  with  the  view  of  showing  that  the  end 
of  a  freight  car  could  have  struck  the  colt.  In  order  to 
return  a  verdict  against  the  appellant,  the  jury  had  to  believe 
that  the  colt  was  struck  by  one  of  its  trains,  and  as  the  result 
of  the  negligence  of  those  in  charge  of  it.  The  injuries  might 
have  been  inflicted  by  the  train,  but  it  does  seem  that,  if  it 
struck  it  with  force  sufficient  to  have  knocked  it  33  feet,  it 
would  have  been  bruised  and  mangled  more  than  it  was.  The 
tracks  on  the  fill  could  have  been  made  in  the  manner  they 
were  whether  a  train  passed  over  the  road  that  night  or  not, 
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or  whether  the  colt  had  been  running  after  being  frightened 
by  the  train.  They  did  not  tend  to  prove  that  the  train  struck 
the  colt  except  in  so  far  as  they  might  show  that  it  was  on  top 
of  the  fill,  and  it  might  have  placed  itself  in  a  position  where 
it  could  have  been  struck  by  the  train.  It  seems  to  us  that 
this  testimony  as  to  the  tracks  serves  no  purpose  except  to 
show  that  the  colt  was  on  top  of  the  fill,  not  in  the  slightest 
degree  showing  that  it  was  struck  by  a  train.  This  fill,  as 
we  have  said,  is  about  15  feet  high,  and  is  covered  with  rocks, 
and  is  quite  steep;  and  the  colt,  being  frightened,  by  running 
from  the  train  might  have  fallen  in  attempting  to  pass  down 
the  side  of  the  fill,  and  thus  received  its  injuries.  We  are  of 
the  opinion  that  the  testimony  offered  by  appellee  makes  it 
as  probable  that  the  colt  was  injured  in  that  way  as  by  being 
struck  by  a  train,  if  not  more  so.  If  the  probabilities  were  the 
same  as  to  whether  the  injuries  were  inflicted  by  the  appel- 
lant's train  or  by  running  over  the  embankment,  the  verdict 
of  the  jury  should  not  be  permitted  to  stand.  The  burden  was 
upon  the  appellee  to  show  that  the  injury  was  inflicted  by  the 
appellant,  and,  if  it  could  only  establish  a  state  of  facts  which 
shows  that  it  was  either  injured  by  being  struck  by  the  train 
or  by  running  over  the  embankment,  it  seems  to  us  there  was 
a  failure  to  make  out  a  case.  Besides,  the  testimony  intro- 
duced by  appellant  has  an  important  bearing  upon  the  ques- 
tion as  to  whether  the  colt  was  injured  by  a  train.  This 
evidence  bears  upon  two  questions:  First,  as  tending  to  show 
that  the  colt  was  not  injured  by  a  train ;  second,  tending  to 
overcome  the  presumption  of  law  that,  if  it  was  iniured  by 
one  of  the  trains  of  the  appellant,  it  was  negligently  done. 
We  will  only  consider  the  testimony  on  the  first  point.  It 
tends  strongly  to  show  that  the  colt  was  not  struck  by  any  of 
the  trains  of  the  appellant  on  the  night  in  question.  It  will 
not  do  to  say  that  under  the  facts  of  this  case,  because  the 
colt  was  on  top  of  the  fill  on  the  night  in  question,  and  was 
foand  injured  some  distance  from  the  base  of  it  the  next  morn- 
ing, the  injuries  were  inflicted  by  one  of  the  appellant's  trains, 
as  it  might  as  reasonably  be  inferred  from  the  testimony  that 
it  attempted  to  go  down  a  steep,  rocky  fill,  and  fell,  and  was 
injured  in  that  way.  If  the  colt  had  been  found  near  the 
railroad  track  on  level  land,  with  the  injuries  it  had  sustained, 
and  there  did  not  appear  to  be  any  other  way  it  could  have 
sustained  them,  or  if  it  had  been  found  at  the  place  where  it 
was  found,  and  the  railroad  track  near  by  had  hair  or  blood 
on  it  which  indicated  a  train  had  struck  an  animal,  the  jury 
would  have  been  authorized  to  infer  that  the  colt  had  been 
injured  by  the  railroad.  We  are  of  the  opinion  that  the  ver- 
dict in  this  case  is  palpably  against  the  weight  of  the  evidence, 
and  for  that  reason  the  judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 
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Enix  z/.  Iowa  Cbnt.  Ry.  Co. 

(Supreme  Court  of  Iowa,  Oct,  8,  ipoi,) 

187  N.  W.  Rep.  417.] 

Injury  to  Stock — Willfulness  on  Part  of  Owner  Not  Shown  by  Evidence 
of  Defect  in  His  Gate.* 
Code,  §  2055,  makes  a  railroad  company  liable  for  the  stock  killed  by 
its  failure  to  fence  its  road,  unless  the  loss  was  caused  by  the  willful  act 
of  the  owner.  There  was  evidence  that  a  gate  had  been  broken  down 
by  plaintiff's  horse  two  days  before  the  stock  in  question  passed  through 
the  gate  on  the  right  of  way.  Held,  that  such  evidence  did  not  show  a 
willful  act  on  the  part  of  the  owner,  and  it  was  not  error  to  refuse  to 
submit  special  interrogatories  and  give  instructions  asked  on  such 
theory. 

Presentations  of  Questions  for  Review. 

Acts  25th  Gen,  Assem.  c.  96  (the  last  sentence  of  Code,  §  3564),  pro- 
viding that  no  pleading  shall  be  held  sufficient  for  a  failure  to  demur 
thereto,  will  not  permit  a  defendant  to  allow  a  case  to  be  tried  on  the 
theory  that  the  petition  is  sufficient,  and  then,  on  exceptions  to  instruc- 
tions on  the  issue,  raise  the  question  as  to  whether  a  cause  of  action  is 
stated. 

Appeal  from  district  court,  Monroe  county ;  M.  A.  Roberts, 
Judge. 

Action  to  recover  double  damages  for  stock  killed  by  defend- 
ant's train  after  said  stock  had  gone  upon  the  right  of  way 
through  a  defective  gate  at  a  private  crossing.  Judgment  for 
plaintiff,  from  which  defendant  appeals.     Affirmed. 

T.  B.  Perry,  for  appellant. 

Fred  F.  Mason  and  Ben  McCoy,  for  appellee. 

McCLAIN,  J.  There  was  some  evidence  that  the  gate  had 
been  broken  down  by  plaintiff's  horse  within  two  days  before 
the  stock  in  question  passed  through  the  gate  upon  the  right 
of  way,  and  it  is  contended  for  defendant  that  the  court  erred 
in  refusing  to  submit  special  interrogatories  and  give  instruc- 
tions asked  on  the  theory  that,  if  the  stock  got  upon  the  rig:ht 
of  way  by  reason  of  the  willful  act  of  the  owner,  there  can  be 
no  recovery  under  Code,  §  201;  5.  The  difficulty  is  that  there 
is  no  evidence  in  the  record  tending  to  show  a  willful  act.  It 
must  be  borne  in  mind  that  contributory  negligence  alone 
will  not  defeat  recovery  under  this  section.  Krebs  v.  Rail- 
way Co.,  64  Iowa,  670,  21  N.  W.  131;  Moody  v.  Same,  77 
Iowa,  29,  41  N.  W.  477.  Now,  the  most  that  the  evidence 
relied  on  by  the  defendant  showed  was  that  plaintiff's  horse 
broke  the  gate,  and  that  plaintiff  supposed  that  the  stock  in 
question  (certain  young  calves)  would  not  go  through  the  gate 
upon  the  right  of  way  before  he  had  notified  the  section 
boss  of  the  damage  to  the  eate,  and  the  latter  had  had  time 
to  fix  it.  This  evidence,  if  true,  might  tend  to  show  care- 
lessness and  lack  of  judgment  on   the  part  of  plaintiff,  but  it 

*As  to  the  liability  of  a  railroad  company  for  killing  stock  which 
came  upon  its  right  of  way  through  gate  left  open  by  landowner,  see 
notes^  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  568  et  seq. 
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certainly  would  not  warrant  the  finding  of  a  willful  act.  Of 
course,  this  evidence  would  bear  on  the  question  of  whether 
injury  to  the  stock  was  due  to  the  fault  of  defendant,  but  that 
question  was  properly  submitted.  It  may  also  be  suggested 
that  the  interrogatories  proposed  by  the  defendant  and  the 
instructions  asked  by  it  did  not  relate  to  any  such  willful  act 
of  the  plaintiff  as  would  constitute  a  defense  under  the  section 
above  referred  to,  and,  even  if  there  was  evidence  tending  to 
show  such  a  defense,  those  interrogatories  and  instructions 
were  properly  refused.  Appellant  also  complains  that  plain- 
tiff's petition  contained  no  averment  of  negligence  on  the  part 
of  appellant,  to  which  plaintiff  responds  that  the  notice 
required  by  statute  in  such  cases  contained  such  averment, 
and  was  attached  to  the  petition  as  an  exhibit,  and  by 
reference  made  a  part  thereof;  that  no  objection  to  the  peti- 
tion on  this  ground  was  made,  and  that  the  case  was  tried  on 
the  theory  that  the  defendant's  negligence  in  maintaining  a 
proper  gate  was  in  issue.  We  doubt  whether  mere  incorpo- 
ration of  the  notice  into  the  petition  by  reference,  without  an 
affirmative  averment  of  the  truth  of  the  facts  stated  in  the 
notice,  was  sufficient  to  constitute  any  allegation  of  such  facts. 
But  certainly  defendant  cannot  now  be  heard  to  claim  that 
the  petition  was  defective  in  this  respect.  The  case  was  tried 
on  this  issue,  and  while  it  may  be  that  under  the  provisions 
of  Acts  25th  Gen.  Assem.  c.  96,  incorporated  into  Code,  § 
3564,  as  the  last  sentence  thereof,  mere  failure  to  demur  to  a 
defective  petition  does  not  prevent  the  defendant  from  raising 
an  objection  in  some  other  way,  certainly  he  cannot  allow  the 
case  to  be  tried  on  the  theory  that  the  petition  is  sufficient, 
and  then,  on  exceptions  to  the  giving  of  instructions  on  the 
issue,  raise  the  question  as  to  whether  a  cause  of  action  is 
stated.  Had  the  defendant  raised  the  objection  by  a  motion 
in  arrest  of  judgment,  plaiptiff  would  have  had  an  oppor- 
tunity to  cure  the  defect  by  amendment  under  Code,  §  3760. 
Affirmed. 


LODISVILLB  &  N.  R.  Co.  V.  PiTTMAN. 

(Court  of  Appeals  of  Kentucky ^  Oct,  /,  igoi,) 

[64  S.  W.  Rep.  460.] 

Pleading— Defect  Cured. 

In  an  action  against  a  railroad  company  to  recover  damages  for  de- 
fendant's failure  to  furnish  a  proper  overhead  wagon  way  across  its  road 
from  one  part  of  plaintiff's  farm  to  the  other,  while  the  petition  did  not 
*ct  up  a  contract,  but  merely  a  violation  of  a  lefi^alduty,  yet  as  defendant 
by  its  answer  alleg^ed  that  it  had  agreed  to  furnish  the  crossing-,  and  had 
complied  with  that  agreement,  the  defect  in  the  petition  was  cured,  and 
defendant  cannot  complain  of  the  submission  of  that  issue  to  the  jury. 

Crossings — Care  Required  in  Furnishing  Farm  Crossing.* 

The  court  properly  instructed  the  jury  that  plaintiff  could  recover  if 
defendant  failed  to  provide  a  wagon  way  over  which   "vehicles  with 

*See  generally,  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  427  etseq^ 
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reasonable  loads  could  be  hauled  by  ordinary  teams  with  reasonable 
ease  and  convenience,*'  as  nothing-  less  than  this  would  have  satisfied 
the  contract  which  imposed  the  duty  of  maintaining  such  a  wagon  way 
as  ordinary  care  might  be  expected  to  provide. 

Same  — Defendant  Not  Entitled  to  Notice  of  Defect  Caused  by  Its  Act. 

As  the  defect  in  the  bridge  was  due  to  the  fact  that  defendant,  after 
it  was  constructed,  raised  it  in  the  center,  defendant  was  not  entitled  to 
notice  of  its  insufficiency  before  the  bringing  of  suit. 

Duty  of  Railroad  to  Consult  Safety  of  Its  Employees  in  Constructing 
Farm  Crossing  under  Contract. 
Though  defendant  raised  the  bridge  to  remove  the  danger  to  brake- 
men  on  freight  trains,  the  court  properly  refused  to  instruct  the  jury 
that  it  wa^  defendant's  duty  to  consider  the  safety  of  its  employees,  as 
well  as  its  duty  to  plaintiif,  as  it  was  liable  if  it  failed  to  comply  with 
its  contract. 

Instructions. 

An  instruction  beginning  with  the  words,  **If  you  believe  from  the 
evidence  in  the  case,"  in  effect  told  the  jury  to  consider  all  the  circum- 
stances disclosed  by  the  evidence,  and  the  refusal  to  speciiically  so 
instruct  the  jury  was  not  error. 

Appeal  from  circuit  court,  Boyle  county. 

**Not  to  be  officially  reported.'* 

Action  by  Susan  Pittman  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages  for  failure  of  defend- 
ant to  provide  proper  crossing.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

R.  P.  Jacobs,  C.  R.  McDowell,  and  E.  W.  Hines,  for  appel- 
lant. 

Robt.  Harding  and  John  W.  Rawlings,  for  appellee. 

HOBSON,  J.  Appellee.  Susan  Pittman,  owns  for  life  a 
tract  of  no  acres  of  land  in  Boyle  county,  through  which  the 
Knoxville  branch  of  appellant's  railroad  runs.  She  filed  this 
suit  to  recover  damages  for  the  alleged  neglect  of  appellant  in 
failing  to  provide  and  maintain  a  proper  wagon  way  across  its 
road  from  that  part  of  the  farm  on  which  the  dwelling  house 
stands  to  the  part  cut  off  from  it  by  the  railroad,  by  reason  of 
which  she  alleged  she  had  been  damaged  $1,500.  In  the 
petition  it  was  averred  that  it  was  the  duty  of  the  defendant 
to  provide  and  maintain  a  proper  wagon  way  across  its  road 
from  the  north  to  the  south  side,  and  that  it  agreed  so  to  do, 
and  did  at  the  time  of  the  construction  of  the  roads  through 
the  lands  provide  such  wagon  way,  but  that  for  four  years 
before  the  bringing  of  the  action  it  had  not  maintained  a 
proper  roadway  across  its  road  from  one  side  to  the  other. 
The  defendant  entered  a  motion  for  the  plaintiff  to  elect 
which  cause  of  action  she  would  prosecute,  on  the  idea  that 
the  statutory  duty  imposed  by  the  charter  of  the  defendant 
and  the  contract  under  which  the  land  was  taken  were  both 
relied  on.  The  plaintiff  then,  upon  her  own  motion,  struck 
from  her  petition  the  words,  **and  the  defendant  agreed  so  to 
do. ' '  The  defendant  answered,  and  set  up  the  deed  for  the 
right  of  way  made  by  Cris  Pittman,  the  husband  of  appellee, 
by  which  the  right  of  way  was  conveyed   in   consideration  of 
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one  dollar  in  hand  paid  and  the  farther  consideration  that  a 
good  overhead  crossing  would  be  made  across  the  railroad. 
It  alleged  that,  in  accordance  with  the  agreement,  it  con- 
structed, at  the  time  of  the  building  of  its  road  through  the 
land,  and  had  since  maintained,  a  good  overhead  crossing 
from  one  portion  of  the  land  to  the  other.  The  allegations 
of  the  answer  were  denied  by  a  reply.  The  case  was  tried 
before  a  jury,  who  returned  a  verdict  for  the  plaintiff  for  $250, 
on  which  the  court  entered  judgment. 

It  is  insisted  for  appellant  that  the  plaintiff,  having  sued  for 
a  violation  of  a  legal  duty,  could  not  recover  under  the  con- 
tract. It  is  true  that  the  petition  did  not  set  up  the  contract, 
and  was  not  sufficient  to  warrant  a  recovery  under  it;  but 
the  defendant,  by  its  answer,  cured  this  defect,  and,  issue 
having  been  joined  upon  the  answer,  the  defendant  cannot 
now  complain  that  the  case  was  tried  upon  the  issue  which  it 
tendered  itself. 

The  court  instructed  the  jury,  substantially,  to  find  for  the 
plaintiff  if  the  defendant  had  failed  to  provide,  within  four 
years  next  preceding  the  institution  of  the  action,  a  proper 
wagon  way  across  the  railroad,  by  reason  of  which  the  plain- 
tiff had  been  subjected  to  damage  in  the  operation  of  the  farm, 
and  that  a  proper  wagon  way  was  such  as  vehicles  with  rea- 
sonable loads  could  be  hauled  on  by  ordinary  terms  with  rea- 
sonable ease  and  convenience. 

It  is  insisted  that  these  instructions  do  not  submit  the  ques- 
tion of  negligence,  and  make  the  road  absolutely  responsible. 
But  we  do  not  see  that  the  charge  is  open  to  this  criticism. 
The  contract  required  a  wagon  way  over  which  vehicles  with 
reasonable  loads  could  be  hauled  by  ordinary  teams  with  rea- 
sonable ease  and  convenience.  Nothing  less  than  this  would 
have  satisfied  the  contract,  which  imposed  on  appellant  the 
duty  of  maintaining  such  a  wagon  way  as  ordinary  care  might 
be  expected  to  provide.  The  proof  shows  that  the  crossing 
was  made  at  a  cut  by  an  overhead  bridge,  and  that  some  years 
before  the  suit  was  filed  the  riefendant  raised  the  bridge,  to 
get  it  up  above  the  heads  of  the  brakemen  on  freight  trains, 
so  as  not  to  endanger  them.  After  the  bridge  was  raised,  the 
trouble  began ;  the  complaint  being  that  the  bridge,  being 
raised  in  the  center,  was  so  steep  that  when  the  plank  was 
wet  teams  slipped  upon  it,  and  loads  could  not  be  pulled  over 
it  for  this  reason,  especially  in  winter.  The  raising  of  the 
bridge  having  been  done  by  the  defendant,  notice  of  its 
insufficiency  was  unnecessary  before  suit,  and  the  proof  shows 
that  complaint  was  made,  and  ineffectual  steps  taken  to 
remedy  the  trouble. 

The  court  should  not  have  instructed  the  jury,  as  asked  by 
appellant,  that  it  was  its  duty  to  consider  the  safety  of  its 
employees,  as  well  as  its  duty  to  the  plaintiff.  It  had  under- 
taken to  furnish  a  roadway  from  one  portion  of  the  land  to  the 
other,  and  if  it  had  disregarded  this  duty  it  was  liable. 
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The  second  instruction  asked  by  appellant,  that  the  jury 
should  consider  all  the  circumstances  disclosed  by  the  evi- 
dence, was  in  substance  given  in  the  first  instruction  of  the 
court,  which  begins  with  these  words,  '*If  you  believe  from  the 
evidence  in  the  case.** 

The  photographs  filed  in  the  record  go  far  to  sustain  appel- 
lant's position  that  it  furnished  a  reasonable  roadway,  but  the 
testimony  of  a  number  of  witnesses  made  out  appellee*s  case, 
and  on  the  whole  record  we  conclude  that  we  ought  not  to 
disturb  the  finding  of  the  jury  of  the  vicinage ;  the  amount  of 
the  verdict  not  being  excessive.     Judgment  affirmed. 


Tacoma  Ry.  &  Power  Co.  v.  Hays. 

{Circuit  Court  of  Appeals^  Ninth  Circuity  Aufcust  ig,  /go/,) 

[110  Fed.  Rep.  496.] 

Witnesses — Surprise  of  Party  Calling  Witness— Right  to  Show  Incon- 
sistent Statements. 
A  party  who  has  been  surprised  by  the  testimony  of  one  of  his  own  wit- 
nesses upon  a  material  fact  may  be  permitted  by  the  court,  in  its  discre- 
tion, to  show  that  the  witness  had  made  a  different  statement  previous  to 
the  trial,  not  for  the  purpose  of  impeaching  the  witness  g^enerally,  but 
for  the  party's  own  protection,  by  showing  why  the  witness  was  called, 
and  counteracting-  his  adverse  testimony. 

Street  Railroads — Collision  with  Vehicles— Contributory  Negligence.* 
The  rule  that  the  failure  of  a  person  to  stop,  look,  and  listen  before 
driving  upon  a  railroad  track  constitutes  negligence  as  a  matter  of  law 
is  not  inflexible,  even  in  case  of  steam  railroads,  and  is  only  applicable 
to  street  railroads  on  a  public  street  where  the  attending  conditions  are 
such  that  reasonable  care  and  prudence  would  require  such  precautions. 

Same.f 

Plaintiff  was  driving  with  a  covered  wagon  along  a  street  in  a  city 
upon  which  was  an  electric  railway  track.  He  looked  back  along  the 
track,  which  could  be  seen  for  a  quarter  of  a  mile,  and  no  car  was  in  sight. 
He  drove  along  the  street  for  400  feet  at  a  moderate  speed,  and  then 
turned  to  cross  the  track,  without  again  looking  back,  not  having  heard 
any  warning  signal,  when  his  wagon  was  struck  by  a  car  approaching 
from  that  direction,  and  he  was  injured.  A  municipal  ordinance  limited 
the  speed  of  cars  to  12  miles  an  hour,  and  there  was  evidence  tending  to 
show  that  the  car  which  struck  plaintiff  was  running  at  double  that  rate 
of  speed,  and  that,  if  the  speed  had  conformed  to  the  ordinance,  no  col- 
lision would  have  occurred.  'Held^  that  the  question  of  contributory 
negligence  was  properly  submitted  to  the  jury. 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  Division  of  the  District  of  Washington. 

This  cause  is  brought  into  this  court  on  writ  of  error  to 
reverse  a  judgment  of  the  circuit  court  for  the  district  of 
Washington,  Western  division,  awarding  the  plaintiff  (defend- 

*As  to  whether  the  stop,  look,  and  listen  rule  applies  to  street  rail- 
ways, see  23  Am.  &  Eng.  Enc.  Law  1024  et  seq,  ;  7  Rap.  &  Mack's  Dig. 
523  et  seq. 

fAs  to  failure  to  look  and  listen  affected  by  existence  of  speed  prohib- 
ited by  ordinance,  see  note^  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  320. 
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ant  in  error)  the  sum  of  $2, 500  as  damae:es  for  injuries  received 
from  the  negligent  operation  of  a  street  car  by  the  defendant. 
106  Fed.  48.  It  appears  from  the  evidence  given  at  the  trial 
of  the  case  that  the  plaintiff  was  a  farmer,  living  some  dis- 
tance from  the  city  of  Tacoma,  in  Washington,  and  was  in  the 
habit  of  driving  to  that  city  at  least  once  a  month  for  the 
purpose  of  trading;  that  on  the  afternoon  of  January  15,  1900, 
he  drove  up  to  Beulow*s  grocery  store,  at  the  corner  of 
Thirteenth  and  C  streets,  in  said  city,  with  a  double  team 
attached  to  a  farm  wagon  covered  with  canvas,  closed  behind. 
The  electric  cars  of  the  defendant  ran  on  C  street  generally  in 
one  direction,  from  north  to  south,  there  being  but  a  single 
track  on  that  street.  The  plaintiff's  wagon  stood  on  C  street, 
about  20  feet  south  of  the  south  line  of  Thirteenth  street,  fac- 
ing sought.  After  unloading  his  produce,  the  plaintiff  looked 
around  the  side  of  his  wagon  up  C  street  to  the  north,  and  saw 
no  car  on  the  street.  He  could  see  as  far  up  as  Ninth  street, 
a  distance  of  about  a  quarter  of  a  mile.  He  then  drove  down 
C  street  in  a  southerly  direction,  between  the  curb 'and  the 
track,  the  horses  walking  for  a  part  of  the  distance,  and 
trotting  slowly  the  rest  of  the  way,  until  they  reached  a  point 
about  400  feet  down  the  street,  when  the  plaintiff,  without 
again  looking  up  the  street,  suddenly  turned  the  horses  directly 
across  the  track,  to  go  into  a  livery  stable  on  the  opposite  side 
of  the  street.  An  electric  car  immediately  struck  his  wagon, 
throwing  him  out  upon  the  pavement,  and  causing  the  injuries 
for  which  damages  are  sought  to  be  recovered.  It  was  con- 
tended for  the  plaintiff  that  when  he  looked  up  C  street,  and 
saw  no  car  within  1,400  feet  of  him,  he  could  presume  that  a 
car  would  not  overtake  him  before  he  could  reach  400  feet 
distant,  an  ordinance  of  the  city  prohibiting  the  car  from 
attaining  a  higher  rate  of  speed  than  12  miles  an  hour  in  that 
part  of  the  city;  that  plaintiff  was  not  compelled  to  anticipate 
violation  of  this  requirement,  or  other  negligence,  on  the 
part  of  the  defendant,  and  was  not  guilty  of  negligence  in  not 
looking  again  for  a  car  before  driving  across  the  track.  The 
defendant,  on  the  other  hand,  contended  that  the  same  rule 
of  law  applicable  to  railroad  crossings  should  be  applied  to 
street-car  tracks  in  the  business  portion  of  the  city,  and  that 
plaintiff's  negligence  was,  therefore,  so  great  a  factor  in 
contributing  to  his  injury  as  to  defeat  his  action.  The  defend- 
ant moved  for  judgment  in  its  favor,  both  at  the  close  of 
plaintiff's  case  and  at  the  close  of  the  entire  case,  but  these 
motions  were  denied,  the  court  allowing  the  case  to  go  to  the 
jury. 

Crowley  &  Grosscup   (C.    S.    Fogg  and  A.    G.    Avery,  of 
counsel),  for  plaintiff  in  error. 

Govnor  Teats,  for  defendant  in  error. 

Before  ROSS  and  MORROW,  Circuit  Judges,   and  HAW- 
LEY,  District  Judge. 
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MORROW,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  assignments  of  error  present  but  two  questions  for 
determination:  (i)  Did  the  court  err  in  allowing  the  intro- 
duction of  certain  impeaching  evidence?  (2)  Did  the  court 
err  in  submitting  the  case  to  the  jury  upon  the  evidence? 

I.  The  particular  testimony  sought  to  be  impeached  was 
given  by  one  F.  F.  Gray,  a  witness  called  for  the  plaintiff, 
who  testified  that  he  saw  the  accident  in  question,  and  that 
the  car  was  going  at  a  speed  of  about  10  or  12  miles  an  hour. 
He  was  then  questioned  as  follows  by  plaintiff's  attorney: 

**Q.  Did  you  not  tell  me,  at  your  house,  the  other  night, 
that  it  was  going  twenty  or  twenty-five  miles  an  hour?  A.  I 
do  not  think  that  I  did.  Q.  Do  you  not  know,  as  a  matter 
of  fact,  that  you  told  me —  Mr.  Grosscup:  I  object  to  that. 
This  is  his  own  witness.  The  Court :  If  you  are  surprised 
by  the  statement  of  the  witness —  Mr.  Teats:  lam.  A.  I 
do  not  remember  saying  that  to  you.  *  *  *  Q.  Did  you 
not  state,  also,  that  the  car  was  running  about  twenty  or 
twenty-five  miles  an  hour?  A.  No,  sir;  I  do  not  think  I  did. 
I  have  not  any  recollection  of  it.'* 

On  rebuttal  the  plaintiff  called  a  Mr.  Lund,  who  had 
assisted  plaintiff's  attorney  in  procuring  evidence  in  the  case, 
and  the  following  testimony  was  given  with  reference  to  the 
statements  of  the  witness  Gray : 

**Q.  by  Mr.  Teats:  Did  you  call  upon  Mr.  Gray  some  time 
this  week  or  last  week?  A.  Yes,  I  called  on  Mr.  Gray  last 
week.  Q.  Did  you  talk  with  Mr.  Gray  concerning  this 
accident?  A.  Yes,  sir.  Q.  What  did  he  say,  if  anything,  as 
to  the  speed  of  the  car?  Mr.  Grosscup:  I  object  to  that. 
The  Court:  Do  you  claim  the  right  to  impeach  your  own  wit- 
ness? Mr.  Teats:  I  think  we  ought  to,  under  the  circum- 
stances. The  Court:  It  is  sometimes  admissible  to  do  that 
where  you  are  taken  by  surprise.  Mr.  Teats :  We  are  abso- 
lutely taken  by  surprise.  *  *  *  Mr.  Teats:  Our  state- 
ment of  the  case  is  simply  this —  The  Court :  You  need  not 
state  it.  You  may  ask  the  question.  Mr.  Grosscup :  We  wish 
to  preserve  our  exception.  (Question  read  to  witness.)  Q. 
Have  you  reference  to  the  car  at  the  time  this  accident 
occurred?  A.  Yes.  He  said  that  car  was  running  not  less 
than  twenty  miles  an  hour." 

The  court  admitted  this  evidence  upon  the  statement  by 
plaintiff's  counsel  that  he  was  absolutely  taken  by  surprise  in 
the  testimony  of  the  witness  Gray.  A  diversity  of  opinion 
exists  upon  the  question  of  whether  it  is  competent  for  a  party 
to  prove  that  a  witness  whom  he  has  called  had  previously 
stated  the  facts  in  a  different  manner,  but  the  trend  of  judicial 
expression  appears  to  be  in  favor  of  the  admission  of  such 
testimony,  not  for  the  purpose  of  impeaching  the  general 
character  of  the  witness,  but  for  the  protection  of  the  party 
calling  him.  Like  justice  to  each  of  the  contestants  would 
seem  to  require  that,  where  the  testimony  is  undoubtedly  a 
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surprise,  the  party  should  have  the  privilege  of  showing  why 
he  called  the  witness;  and  the  jury  is  quite  as  competent  to 
judge  of  the  credibility  of  the  witnesses  under  such  circum- 
stances as  in  other  contradictory  statements.  Exception  to 
the  general  rule  that  a  party  cannot  impeach  his  own  witness 
has  been  made  in  many  jurisdictions  by  allowing  the  intro- 
duction by  him  of  other  evidence  showing  that  the  witness  has 
at  other  times  made  statements  inconsistent  with  the  testi- 
mony then  given,  and  especially  is  this  permitted  when  the 
testimony  in  question  relates  to  a  material  fact  in  the  case. 
Provision  has  been  made  for  such  procedure  by  statute  in 
England  and  in  many  of  the  states,  and  the  practice  seems  to 
be  favorably  regarded  by  the  federal  courts. 

In  the  case  of  Swift  v.  Short,  34  C.  C.  A.  545,  92  Fed.  567, 
in  discussing  the  privilege  of  a  litigant  to  introduce  contra- 
dicting testimony  of  other  of  his  witnesses,  the  court  says: 

"A  litigant  may  not  introduce  testimony  for  the  purpose  of 
showing  that  the  general  character  for  truth  and  veracity  of 
one  of  his  own  witnesses  is  bad,  but  this  rule  does  not  go  to  the 
extent  of  preventing  him  from  showing  the  verity  of  any  par- 
ticular fact  or  transaction  which  he  wishes  to  establish.  He 
may  call  witnesses  to  prove  a  particular  fact,  although  their 
evidence  with  relation  thereto  contradicts  the  testimony  of 
other  witnesses  who  have  previously  testified  in  his  favor  with 
reference  to  the  same  transaction.  Moreover,  under  some 
circumstances,  where  a  party  has  been  deceived  by  one  of  his 
witnesses,  who  has  given  testimony  which  was  unexpected, 
the  better  view  is  that  the  party  so  deceived  may  impeach 
the  witness  to  the  extent  of  showing  that  the  statements 
made  by  him  on  the  witness  stand  are  contrary  to  those  made 
by  him  before  the  trial,  or  before  he  was  sworn," — citing 
Phil.  Ev.  QOi;;  Greenl.  Ev.  (15th  Ed.)  §§  443.  444;  Melhuish 
V.  Collier,  15  Q.  B.  878;  and  Hemingway  v.  Garth,  i;i  Ala. 
530. 

In  Hickory  v.  U.  S.,  151  U.  S.  303,  309,  14  Sup.  Ct.  334, 
38  L.  Ed.  170,  error  was  assigned  in  that  the  court  did  not 
allow  the  defendants  to  show  that  they  were  surprised  by  the 
testimony  of  one  of  their  witnesses.  The  supreme  court 
stated  the  rule  to  be  : 

"When  a  party  is  taken  by  surprise  by  the  evidence  of  his 
witness,  the  latter  may  be  interrogated  as  to  inconsistent 
statements  previously  made  by  him  for  the  purpose  of  refresh- 
ing his  recollection  and  inducing  him  to  correct  his  testimony; 
and  the  party  so  surprised  may  also  show  the  facts  to  be 
otherwise  than  as  stated,  although  this  incidentally  tends  to 
discredit  the  witness.  *  *  *  By  statute  in  England  and 
in  many  of  the  states  it  has  been  provided  that  a  party  mav, 
in  case  the  witness  shall,  in  the  opinion  of  the  judge,  prove 
adverse,  by  leave  of  the  judge  show  that  he  has  made  at  other 
times  statements  inconsistent  with  his  present  testimony;  and 
this  is  allowed   for  the   purpose    of    counteracting  actually 
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hostile  testimony  with  which  the  party  has  been  surprised,** — 
citinR  cases. 

It  is  here  specifically  left  to  the  discretion  of  the  trial  judge 
to  admit  the  counteracting  testimony.  The  court  then  shows 
that  in  the  case  in  controversy  the  witness  was  not  a  hostile 
witness ;  that  the  testimony  denied  admission  was  not  in  itself 
prejudicial,  but  merely  contradictory  of  an  immaterial  fact ; 
that  the  privilege  desired  had  been  practically  granted  to  the 
defendants  by  the  court's  allowing  them  to  cross-examine  the 
witness  if  they  chose,  and  to  prove  the  fact  to  be  otherwise 
than  as  stated  by  him.  It  was  held  not  to  be  error,  because 
the  court,  in  the  exercise  of  its  discretion,  declined  to  con* 
cede  any  further  relaxation  of  the  rule.  The  discretion  of  the 
trial  judge  in  the  case  at  bar  was  similarly  exercised.  It  does 
not  appear  that  the  testimony  in  question  was  admitted  for 
any  other  purpose  than  that  of  showing  why  the  witness  Gray 
was  called,  and  counteracting  the  hostile  testimony  with 
which  plaintiff  had  been  surprised.  This  is  within  the  limits, 
generally  defined  by  statute  and  decision  at  the  present  time, 
and  is  therefore  not  reversible  error. 

2.  Did  the  court  err  in  submitting  the  case  to  the  jury  upon 
the  evidence?  The  defense  in  this  action  is  ** contributory 
negligence**  on  the  part  of  the  plaintiff,  and  the  defendant 
contends  that  the  court  erred  in  refusing  to  instruct  the  jury 
that  the  plaintiff's  conduct  in  driving  in  front  of  the  defend- 
ant's oncoming  car  without  at  that  moment  looking  for  its 
approach  was  such  a  want  of  ordinary  care  as  to  preclude  him 
from  recovery.  The  instructions  given  by  the  court  are  not 
in  the  record  before  us,  and  this  question  must  be  decided  by 
the  application  of  well-established  rules  of  law  to  the  evi- 
dence presented.  The  question  of  negligence  is  generally 
one  of  fact  for  the  jury.  It  is  only  where  the.  facts  and  the 
inferences  to  be  drawn  therefrom  are  such  that  all  reasonable 
minds  must  reach  the  same  conclusion  that  the  question  is 
ever  considered  one  of  law  for  the  court.  There  is  no  fixed 
standard  in  the  law  by  which  a  court  is  enabled  to  say  arbi- 
trarily in  every  case  where  the  line  must  be  drawn  between 
negligence  and  ordinary  care.  What  may  be  deemed  ordi- 
nary care  in  one  case  may,  under  different  circumstances,  be 
gross  negligence.  The  policy  of  the  law  has  relegated  the 
determination  of  such  questions  to  the  jury,  under  proper 
instructions  from  the  court.  It  is  their  province  to  note  the 
special  circumstances  and  surroundings  of  each  particular 
case,  and  then  say  whether  the  conduct  of  the  parties  in  that 
case  was  such  as  would  be  expected  of  reasonable,  prudent 
men  under  a  similar  state  of  affairs.  When  a  given  state  of 
facts  is  such  that  reasonable  men  may  fairly  differ  upon  the 
question  as  to  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury.  Railroad  Co.  v. 
Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485;  Railroad 
Co.  V.  Griffith,  159  U.    S.   603,  16  Sup.    Ct.    105,   40  L.  Ed. 
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274.  This  rule  applies  equally  to  the  question  of  contributory 
negligence,  as  there  is  no  more  of  an  absolute  standard  of 
ordinary  care  and  diligence  by  which  the  conduct  of  the  plain* 
tiff  is  to  be  judged,  as  a  contributing  cause  of  his  injury,  than 
in  the  case  of  the  negligence  of  the  defendant.  Railroad  Co. 
V.  Ives,  supra. 

In  Railroad  Co.  v.  Powers,  149  U.  S.  43,  13  Sup.  Ct.  748, 
37  L.  £d.  642,  the  error  assierned,  as  in  this  case,  was  the 
refusal  of  the  trial  court  to  instruct  the  jury  that  the  deceased 
was  guilty  of  such  contributory  negligence  as  to  prevent  a  re- 
covery. Mr.  Justice  Brewer,  in  delivering  the  opinion  of  the 
court,  said: 

"It  is  well  settled  that,  where  there  is  uncertainty  as  to 
the  existence  of  either  negligence  or  contributory  negligence, 
the  question  is  not  one  of  law,  but  of  fact,  and  to  be  settled  by 
a  jury ;  and  this  whether  the  uncertainty  arises  from  a  con- 
flict in  the  testimony,  or  because,  the  facts  being  undisputed, 
fair-minded  men  will  honestly  draw  different  conclusions 
from  them." 

The  primary  negligence  of  the  defendant  is  practically  con- 
ceded in  the  case  at  bar.  It  appears  from  the  evidence  that 
at  the  time  of  the  accident  the  car  was  rolling  along  the  street 
of  its  own  accord,  there  being  a  slight  down  grade  at  that 
point.  The  motorman  testifies  that  he  rang  the  bell,  and 
supposed  that  the  plaintiff  heard  it ;  that  when  the  car  was 
about  40  or  50  feet  back  of  the  wagon  plaintiff  turned  his 
horses  squarely  across  the  track;  that  the  brakes  were  imme- 
diately put  on  the  car,  but  the  track  was  moist  and  slippery, 
and  the  car  could  not  be  stopped  before  striking  the  wagon, 
nor  until  it  had  run  some  distance  after  colliding, — the  testi- 
mony of  the  witnesses  upon  this  point  varying  from  50  to  20a 
feet.  The  testimony  of  defendant's  witnesses  is  not  clear  as 
to  the  rate  of  speed  at  which  the  car  was  running  at  the  time 
the  collision  became  imminent.  Plaintiff's  witnesses  testify 
that  it  was  running  at  the  rate  of  from  20  to  25  miles  an  hour, 
and  that  the  usual  rate  of  running  at  that  point  was  higher 
than  12  miles  an  hour,  the  statutory  limit.  In  many  juris- 
dictions the  running  of  railroad  trains  within  the  limits  of  a 
city  at  a  rate  of  speed  greater  than  is  allowed  by  ordinance  is 
negligence  per  se,  and  with  reference  to  street  cars  it  has 
been  held  that  any  speed  in  excess  of  the  allowable  rate  is  at 
least  evidence  of  negligence.  Shear.  &  R.  Neg.  (5th  Ed.)  § 
485a;  Raihoad  Co.  v.  Duvall  (Neb.)  58  N.  W.  53 1.  533.  The 
negligence  of  the  plaintiff  is,  therefore,  the  pivotal  point  in 
the  case  at  bar.  Was  he  negligent,  and,  if  so,  was  such  neg- 
ligence a  contributing  cause  to  his  injury.^  The  defendant 
maintains  that  the  rule  usually  applied  to  the  conduct  of  per- 
sons crossing  the  tracks  of  steam  railroads  is  applicable  to 
street  railroads  as  well,  and  that  the  omission  of  the  plaintiff 
to  **stop,  look,  and  listen"  before  crossing  the  track  was  nee- 
ligence  as  a  matter  of  law.     This  rule,   even  in  the  case   of 
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steam  railroads,  is  not  inflexible,  but  is  dependent  upon  the 
surrounding  circumstances  to  a  greater  or  less  degree,  and  is 
only  applicable  to  street  railways  where  the  attending  condi- 
tions are  such  that  reasonable  care  and  prudence  would  dictate 
such  precautions.  The  duties  of  persons  with  respect  to 
steam  railways  and  street  railways  are  not  so  analogous  as  to  be 
governed  at  all  times  by  the  same  rule.  Railway  Co.  v.  Whit- 
comb.  14  C.  C.  A.  18^,  66  Fed.  915,  919.  The  rights  of  the 
person  are.  greater,  and  the  dangers  less,  in  connection  with 
the  latter;  the  rights  of  street  cars,  no  matter  by  what  power 
impelled,  not  being  superior  to  those  of  other  vehicles,  save 
in  the  one  instance  where  a  vehicle  is  bound  to  get  out  of  the 
way,  and  not  to  obstruct  the  passage  of  the  car,  owing  to  the 
inability  of  the  car  to  travel  in  any  other  part  of  the  street. 
The  element  of  trespass  is  entirely  absent  in  the  case  of  a 
person  crossing  a  street  railway  at  any  point,  and  the  only 
care  required  of  him  is  that  which  a  reasonably  prudent  man 
would  exercise,  having  due  regard  to  the  rights  of  others, 
and  assuming  that  others  (including  the  street-car  companies) 
will  exercise  the  same  care;  in  fact,  knowing  that  such  care 
is  imposed  by  municipal  regulation  upon  the  persons  opera- 
ting the  street  cars.  This  assumption  does  not,  of  course, 
warrant  such  a  reliance  upon  it  as  to  neglect  means  of  self- 
preservation,  but  is  an  element  of  consideration  in  arriving 
at  the  standard  of  care  to  govern  the  particular  case. 

In  the  case  of  Schilling  v.  Railroad  Co.  (Sup.)  62  N.  Y. 
Supp.  403,  it  was  held  that : 

**  Where  a  driver  looked  both  ways  before  driving  onto  a 
city  street  on  which  a  street  railway  was  operated,  to  ascer- 
tain whether  cars  were  approaching,  he  was  not  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  in  not  again  looking 
behind  him  to  ascertain  the  approach  of  cars  during  the  time 
necessary  to  drive  one  block.  *  * 

In  Shea  v.  Railway  Co.  (Minn.)  ^2  N.  W.  902,  the  supreme 
court  of  Minnesota  held  that: 

**The  degree  of  care  required  at  the  crossing  of  a  highway 
and  an  ordinary  steam  railroad  is  not  the  test  of  care  required 
in  crossing  the  track  of  a  street  railroad  on  a  public  street. 
Hence  the  rule  in  the  former  case,  that  one  approaching  the 
crossing  must  look  up  and  down  the  track  before  attempting 
to  cross,  is  not  necessarily  applicable  to  the  latter.  The 
failure  to  do  so  is  not,  as  a  matter  of  law,  negligence." 

In  Railroad  Co.  v.  Albright  (Ind.  App.)  42  N.  E.  238,  the 
appellate  court  of  Indiana  declare  that  the  '^  strict  rules  as  to 
care  governing  in  railroad  crossing  collisions  do  not  apply  to 
street-carcases.''  In  that  case  the  plaintiff,  on  turning  into 
a  street,  looked,  and  saw  that  for  a  quarter  of  a  mile  no  car 
was  coming  from  the  south,  and  also  saw  a  car  coming  from 
the  north,  about  a  block  away.  He  drove  north  until  the 
south-bound  car  passed  him,  and  then  turned  to  cross  the 
track,  when  he  collided  with   a   north-bound  car.     The  evi- 
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dence  was  conflicting  as  to  whether  a  signal  was  given,  and  as 
to  the  speed  of  the  car.  It  was  held  that  the  question  of 
plaintiff's  contributory  negligence  in  not  looking  again  at  the 
moment  of  turning  his  horses  onto  the  track  was  properly 
submitted  to  the  jury. 

In  Rapid-Transit  Co.  v.  Seigrist  (Tenn.  Sup.)  33  S.  W.  920, 
plaintiff  was  approaching  a  street-car  track  while  driving  a 
delivery  wagon.  When  about  10  yards  from  the  crossing, 
before  attempting  to  pass  over  the  track,  he  looked  back  to 
see  if  the  car  was  coming.  He  saw  it  some  distance  up  th6 
hill,  seemingly  200  or  250  yards  behind  him,  and  thought  he 
had  plenty  of  time  to  cross  the  track  in  front  of  the  car.  He 
started  to  drive  across,  and  did  not  look  back  again  until  the 
front  wheels  of  his  wagon  were  upon  the  track,  and  he  heard 
the  car  coming  very  fast.  A  collision  occurred,  and  plaintiff 
was  injured.  The  court  held  that  the  jury  was  justified  in 
finding  that  the  plaintiff  had  observed  the  requisite  precautions 
to  prevent  an  accident,  and  that  he  was  free  from  culpability 
in  the  matter;  that,  to  entitle  the  plaintiff  to  recover  for 
injuries  received  while  passing  over  a  street  railway,  he  need 
not  show  absolutely  that  he  looked  carefully  up  and  down  the 
track  before  venturing  upon  it, — citing  Beach,  Contrib.  Neg. 
(2d  Ed.)  §  290.  The  court  said  further  that,  with  the  belief 
that  he  could  safely  cross  the  track,  and  rightly  assuming 
that  the  motorman  saw  him,  and  had  the  car  under  reason- 
able control,  the  plaintiff  had  the  right  to  continue  his  journey 
across  the  track  without  hindrance,  and,  having  had  that 
right,  and  having  attempted  to  exercise  it  in  a  prudent  manner, 
he  could  in  no  true  sense  be  charged  with  responsibility  for 
the  consequences  of  his  mistaken  assumption  that  the  motor- 
man  would  likewise  be  prudent  and  not  run  upon  him. 

In  Laufer  v.  Traction  Co.  (Conn.)  37  Atl.  379,  the 
supreme  court  of  errors  of  Connecticut  discusses  the  standard 
of  ordinary  prudence  applicable  to  such  cases  as  the  one 
at  bar,  and  cites  with  approval  the  statement  of  the  court  in 
Connelly  v.  Railroad  Co.  (N.  J.  Err.  &  App.)  29  Atl.  438, 
with  reference  to  the  conduct  of  a  traveler  in  crossing  an 
electric  railway  track,  as  follows : 

"If  other  vehicles  threaten  his  safety,  or  if  his  attention  is 
engrossed  or  distracted  by  the  apparent  imminence  of  danger 
from  other  sources,  he  must  act  with  ordinary  prudence  with 
reference  *  *  *  to  the  group  of  circumstances  that  makes 
up  the  situation  by  which  he  is  confronted.  How  a  prudent 
man  would  act  in  the  face  of  concurrent  and  distracting  dan- 
gers must,  in  the  nature  of  things,  be  a  question  of  fact  to  be 
passed  upon  by  the  jury,  and  not  a  question  of  law  upon 
which  the  court  may  order  a  nonsuit  or  direct  a  verdict. ' ' 

The  Connecticut  court  further  states  that : 

"In  every  case  where  the  inquiry  is  whether  or  not  a  party 
has  acted  with  due  care,  the  trior  must  apply  the  standard  of 
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the  ordinarily  prudent  man.     What  would  a  man  of  ordinary 
prudence  have  done,  situated  as  this  party  was?" 

The  same  question  may  be  asked  in  the  case  under  con- 
sideration. It  appears  from  the  evidence  that  the  plaintiff 
looked  up  the  street  just  as  he  left  the  grocery,  and  could  see 
no  car  on  the  track  for  a  distance  of  a  quarter  of  a  mile ;  that, 
after  proceeding  along  the  line  of  the  track  at  a  moderate 
speed  for  400  feet,  he  turned  to  cross  the  track,  without  again 
looking  for  a  car,  not  having  heard  any  warning  sienal  of  the 
approach  of  a  car,  and  not  believing  that  a  car  could  overtake 
him  in  that  length  of  time  if  running  at  the  rate  of  speed  re- 
quired by  municipal  ordinance.  He  had  a  right  to  drive  along 
the  street,  and  had  he  not  the  further  right,  after  he  had 
looked  and  seen  no  car  approaching,  to  drive  across  the  track 
within  a  reasonable  time  without  again  looking,  and  to  assume 
that  he  would  not  be  recklessly  rundown.?  In  exercising  such 
rights,  did  he  do  all  that  a  cautious  and  prudent  man  would 
have  done  under  like  conditions.?  These  are  purely  questions 
of  fact,  determinable  from  the  circumstances  of  the  case  as 
presented  by  the  evidence,  and  from  which  different  inferences 
mififht  be  drawn  by  different  minds.  Such  questions  are 
entirely  within  the  province  of  the  jury,  under  proper  instruc- 
tions from  the  court  as  to  the  law  applicable  thereto.  That 
the  instructions  given  were  proper  must  be  inferred,  as  no 
objection  thereto  appears  to  have  been  made  by  counsel. 

On  the  two  points  involved  we  find  no  error,  and  the  judg- 
ment is  therefore  affirmed. 

ROSS,  Circuit  Judge.  I  feel  obliged  to  dissent  from  the 
judgment  in  this  case.  It  seems  to  me  to  be  a  difficult  matter 
to  conceive  of  a  stronger  case  of  contributory  negligence  than 
this  one,  where,  according  to  the  statement  of  the  court,  the 
plaintiff,  with  a  double  team  attached  to  a  farm  wagon 
covered  with  canvas,  closed  behind,  with  knowledge  of  a 
street-car  track  operated  by  electricity,  and  looking  up  it  for 
a  distance  of  about  a  quarter  of  a  mile  to  see  if  a  car  was  in 
sight,  and,  seeing  none,  drove  down  the  track  between  it  and 
the  curb  of  the  sidewalk,  the  horses  walking  for  a  part  of  the 
distance  and  trotting  slowly  the  rest  of  the  way  until  they 
reached  a  point  about  400  feet  down  the  street,  when,  with- 
out again  looking  up  the  street,  he  suddenly  turned  his  horses 
directly  across  the  track  to  go  into  a  livery  stable  on  the 
opposite  side  of  the  street,  when  he  was  struck  by  an 
approaching  car.  It  seems  to  me  to  have  been  negligence  of 
the  grossest  kind  for  any  sane  person  to  travel  slowly  400  feet 
along  a  railroad  track,  and  then  undertake  to  cross  it  with- 
out looking  to  see  or  stopping  to  hear  if  a  car  is  approaching. 
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Kblly  v.  Wakefield  &  S.  St.  Ry.  Co. 

[Supreme,  Judicial  Court  of  Massachusetts,   Middlesex,  Oct,  17,  igoi, ) 

[61  N.  E.  Rep.  139.] 

Street  Railway  —  Accident  at  Crossing — Contributory  Negligence — 
Obstructed  View — Care  in  Approaching  Crossing. 
PlaintifiP  was  driving*  with  a  horse  and  wagon  towards  defendant 
street  railway  company's  tracks,  and  when  about  80  feet  from  them 
looked  in  both  directions  for  a  car,  but  saw  none.  From  this  point  he 
had  a  clear  view  of  the  track  for  300  or  350  feet,  but  after  leaving  it  and 
nearing*  tbe  track  his  view  was  obstructed  by  trees,  so  that  he  could  not 
see  an  approaching  car  until  his  horse  was  actually  on  the  track  and  the 
vehicle  within  from  2  to  4  feet'of  it,  in  which  position  his  horse  was 
struck  by  a  car  and  he  was  injured.  Held,  that  plaintiff  was  not  negli- 
gent, as  a  matter  of  law,  in  driving  over  the  space  where  his  view  was 
obscured  at  the  rate  of  4  to  5  miles  per  hour,  or  in  not  getting  down  from 
his  wagon  and  going  forward  in  advance  of  his  horse,  to  see  if  a  car  was 
coming,  before  driving  onto  the  crossing. 

Exceptions  from  superior  court,  Middlesex  county;  Francis 
A.  Gaskili,  Judge. 

Action  by  one  Kelly  against  the  Wakefield  &  Stoneham 
Street  Railway  Company.  Jude:ment  for  defendant,  and 
plaintiff  brings  exceptions.  .  Exceptions  sustained. 

J.  B.  &  A.  D.  Moran,  for  plaintiff. 

Samuel  J.  Elder  and  N.  S.  Myrick,  for  defendant. 

LORING,  J.  The  only  question  argued  in  this  case  is 
whether  there  was  evidence  that  the  plaintiff  was  in  the 
exercise  of  due  care.  The  plaintiff  made  out  the  foUowiner 
case:  When  he  got  just  past  the  flagman's  house,  he  looked 
to  the  north  towards  the  Armory,  and  then  to  the  south  in  the 
other  direction,  to  see  if  he  could  see  a  car,  and  saw  none. 
At  this  point  he  had  a  clear  view  of  the  track  from  the  corner 
of  Main  and  Richardson  streets  from  300  to  350  feet  north, 
towards  the  Armory.  Seeing  no  car  coming,  he  drove  on. 
The  flagman's  house  is  80  feet  from  the  tracks  of  the  defend- 
ant's railway,  in  Main  street.  From  fhat  point  until  the  fore- 
feet of  the  plaintiff's  horse  were  at  the  further  rail  of  the 
defendant's  track,  and  the  plaintiff,  sitting  on  the  seat  of  his 
wafi^on,  vvas  2  to  4  feet  from  the  nearer  rail  of  the  track,  the 
plaintiff's  view  was  so  obstructed  bv  trees  that  he  could  not 
see  a  car  coming  from  the  direction  of  the  Armory.  When 
the  plaintiff  fi:ot  to  this  last  point,  he  looked  back  and  saw  the 
car  10  or  12  feet  away,  coming  towards  him  from  the  Armory, 
at  the  rate  of  10  to  16  miles  an  hour.  The  plaintiff's  horse 
turned  to  the  left,  or  was  turned  to  the  left  by  the  plaintiff, 
that  is  to  say,  away  from  the  car,  was  struck  on  his  hind- 
quarters, and  the  plaintiff  was  thrown  out  and  suffered  the 
injuries  here  complained  of.  The  plaintiff  testified  that 
while  driving  from  the  flagman's  house  to  the  corner  of  Main 
and  Richardson  streets  he  listened,  but  heard  no  gong,  no 
buzzing  of  electricity,  no  rattle  of  the  car,    nor  any  noise 
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indicating  its  approach ;  that  the  wagon  in  which  he  was 
driving  made  no  noise ;  and  that  there  was  nothing  which 
would  prevent  his  attention  being  attracted  by  the  noise  of  a 
car  coming  from  the  direction  of  the  Armory.  The  collision 
took  place  about  5  minutes  after  7  o'clock  on  the  24th  day  of 
November.  There  was  a  slight  snow  falling,  together  with  a 
little  rain,  but  not  enough  to  interfere  with  a  person  who  was 
standing  at  the  flagman's  house  seeing  a  car  coming  from  the 
direction  of  the  Armory.  We  cannot  say  that  the  effect  of  the 
trees  on  Richardson  street,  or  the  trees  on  Main  street,  or  a 
combination  of  the  trees  on  both  streets,  was  not  such  as  the 
plaintiff  testified  to.  Neither  can  we  say,  of  our  own  knowl- 
edge, that  if  the  gong  was  not  sounded  the  plaintiff,  under  the 
conditions  existing  on  the  night  in  question,  must  have  heard 
the  buzzing  of  the  electricity  or  the  rattle  of  the  car,  if  he  had 
listened.  If  the  plaintiff  looked  when  he  was  80  feet  away, 
and  could  not  see  a  car  coming  from  the  direction  in  question 
until  he  was  personally  within  2  or  3  feet  of  the  nearer  rail  of 
the  track,  we  cannot  say,  as  a  matter  of  law,  that  he  was 
guilty  of  contributory  negligence  in  driving  on  over  the  inter- 
vening 80  feet  at  the  usual  rate  of  speed  of  the  defendant's 
cars  at  this  point,  listening  to  see  if  a  car  were  coming,  and 
looking  for  a  car  the  first  moment  when  it  was  possible  for 
him  to  see  one.  It  is  difficult  for  a  traveler  to  know  how  to 
act  at  a  crossing  such  as  this  crossing  was  stated  to  be  in  the 
plaintiff's  evidence.  If  it  is  true  that  the.  plaintiff  could  not 
see  the  defendant's  tracks  while  driving  over  the  80  interven- 
ing feet  of  Richardson  street,  and  that  the  first  sight  of  the 
tracks  that  he  could  obtain  after  leaving  the  flagman's  house 
was  when  his  seat  on  the  wagon  was  only  2  to  4  feet  from 
the  nearer  rail,  there  is  room  for  thinking  that  it  would  be 
safer  to  drive  at  the  usual  rate  of  the  defendant's  cars  at  this 
place  than  at  a  slower  rate.  Having  ascertained  that  no  car 
was  within  ^00  or  350  feet  of  the  crossing,  it  may  be  that  it  was 
more  prudent  for  him  to  drive  at  the  usual  speed  of  the 
defendant's  cars  (which  was  testified  to  be  4  to  5  miles  an 
hour),  when  he  had  only  80  feet  to  go  to  get  to  the  crossing, 
and  from  90  to  95  feet  to  go  to  get  clear  of  it,  rather  than  to 
have  driven  at  a  slower  rate,  and  thereby  to  have  given  to  a 
car  which  was  more  than  300  to  350  feet  away  when  he  was  at 
the  flagman's  house  more  time  to  get  to  the  crossing  by  the 
time  he  got  there.  Neither  can  we  say,  as  matter  of  law, 
that  the  plaintiff  should  have  got  down  from  his  wagon,  gone 
forward  in  advance  of  his  horse,  and  looked  to  see  if  a  car 
was  coming  before  driving  onto  the  crossing.  On  the  whole, 
we  are  of  opinion  that  it  was  a  question  for  the  iury  to  decide 
whether  the  condition  of  things  at  this  place  was  that  dis- 
closed by  the  evidence  of  the  plaintiff,  and,  if  it  was,  whether 
the  plaintiff  exercised  due  care.  See  in  this  connection  Hicks 
V.  Railroad  Co.,  164  Mass.  424,  41  N.  E.  721,  49  Am.  St. 
Rep.  471;  Tilton  V.  Railroad  Co.,  169  Mass.  2 S3,   47   N.    E. 
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998.  The  case  presented  by  this  bill  of  exceptions  is  altogether 
dififerent  from  the  case  considered  by  us  when  this  action  was 
before  us  before.  Kelly  v.  Railway  Co.,  175  Mass.  331,  56 
N.  E.  285.  The  plan  of  the  premises  now  presented  has  the 
points  of  the  compass  on  it,  and  it  appears  that  Main  street 
runs  north  and  south  and  Richardson  street  east  and  west. 
We  understood  before  that  a  person  at  the  flagman's  house 
was  prevented  by  the  trees  from  seeing  a  car  for  two-thirds  of 
the  distance  from  the  corner  of  Main  and  Richardson  streets 
to  the  Armory,  going  north  from  the  corner,  and  could  see  a 
car  for  the  remaining  one-third  of  that  distance.  It  now 
appears  that  a  car  can  be  seen  for  two-thirds  of  the  distance 
from  the  corner  seeing  north  to  the  Armory,  and  cannot  be  seen 
for  the  remaining  third  of  the  distance  between  the  corner 
and  the  Armory.  The  distance  from  the  corner  to  the  Armory 
is  about  530  feet.  In  addition,  when  the  case  was  heard  be- 
fore there  was  no  evidence  that  the  plaintiff  knew  the  usual 
rate  of  speed  of  the  defendant's  cars  between  the  Armory  and 
the  corner,  and  no  evidence  that  he  listened  as  he  drove  on  for 
the  buzzing  of  electricity  or  the  rattle  of  the  car,  or  any  other 
noises  indicating  the  approach  of  a  car,  nor  as  to  whether  the 
wagon  which  he  was  driving  made  a  noise  which  would  inter- 
fere with  his  hearin&r  the  approach  of  a  car.  And  at  this  trial 
there  was  evidence  from  which  the  jury  could  have  found  that 
after  leaving  the  flagman's  house  the  plaintiff  could  not  see  a 
car  coming  from  the  Armory  until  he  personally  was  within  2 
feet  of  the  easterly  rail  of  the  track,  in  place  of  his  horse 
being  within  2  feet  of  that  rail,  as  was  stated  to  be  the  case 
before.  In  addition,  there  were  some  differences  in  the  testi- 
mony, which  have  already  sufficiently  appeared. 

Exceptions  sustained. 

Cook  v.  Los  Angeles  &  P.  Electric  Ry.  Co. 

{Supreme  Court  of  California,  Oct.  7,  igoi,) 

[66  Pac.  Rep.  306.] 

Accident  at  Crossing — Obstructed  View — Contributory  Negligence- 
Question  for  Jury.* 
Plaintiff  was  injured  while  attemptinf^  to  drive  across  defendant's 
double  tracks  at  a  higfhwa  j  crossing*.  A  car  on  each  track  was  approach- 
ing, and  plaintiff's  view  of  the  one  on  the  further  track  was  obstructed 
by  the  one  on  the  nearer  track,  but  the  motorman  of  such  car  could 
have  seen  the  plaintiff's  horse  when  he  drove  on  the  track.  Plaintiff 
was  driving  slowly,  observing  things  as  a  prudent  man  naturally 
would,  and  when  on  the  further  track  was  struck  by  the  car,  which  was 
running  at  a  prohibited  rate  of  speed.  Held,  that  the  case  was  properly 
submitted  to  the  jury  on  the  question  of  plaintiff's  contributory  negli- 
gence, and  on  that  of  the  cause  of  the  accident  being  inevitable 
casualty. 

Seme — Speed  of  Car — Evidence — Length  of  Run. 

Where,  in  an  action  against  a  street  railway  company  for  injuries  to  a 
traveler  at  a  crossing  caused  by  an  interurban  car,  defendant's  witnesses 

•See  preceding  case,  and  foot-note. 
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testified  to  the  rate  of  speed  of  the  car,  it  was  proper  cross-examina- 
tion to  ask  the  witnesses  to  state  the  leng-th  of  the  run  for  the  car,  and 
the  schedule  time  for  such  run. 

Instructions. 

It  is  not  error  for  the  court  to  refuse  to  give  requested  instructions, 
where  their  substance  was  contained  in  the  instructions  given. 

Same. 

It  is  not  error  for  the  court  to  modify  and  give  requested  instructions, 
where  the  same  as  proposed  do  not  contain  an  exact  exposition  of 
the  law. 

Department  2.  Appeal  from  superior  court,  Los  Angeles 
county;  Lucian  Shaw,  Judge. 

Action  by  James  Cook  aeainst  the  Los  Angeles  &  Pasadena 
Electric  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

A.  R.  Metcalfe  and  John   D.    Pope,  for  appellant. 
Max  Loewenthal  and  J.  T.    Houx,  for  respondent. 

HENSHAW,  J.  This  is  an  action  to  recover  damaees  for 
personal  injuries.  The  cause  was  tried  before  a  jury,  and 
verdict  was  for  plaintiff.  From  the  judgment  and  from  an 
order  denying  a  new  trial  the  defendarit  appeals. 

At  the  place  of  the  accident  defendant  maintained  a  double 
track.  Plaintiff  attempted  to  drive  across  it  with  his  vehicle. 
A  car  was  approaching  on  each  track.  The  car  upon  the 
track  nearest  to  him  somewhat  obstructed  his  view  of  the 
further  car.  Plaintiff  was  not  driving  fast,  but  at  a  jog  trot. 
An  open  manhole  in  the  street  necessitated  his  crossing  the 
track.  Plaintiff  was  at  a  resrular  crossing.  He  could  not  see 
the  car  approaching  upon  the  further  track,  though  he  looked, 
but,  upon  the  other  hand,  the  motorman  of  that  car  could 
have  seen  his  horse  as  he  drove  upon  the  track.  By  the  testi- 
mony of  one  witness,  plaintiff  was  "driving  slowly,  noticing 
things  like  any  other  man  driving  ought  to  do  and  would  do.'* 
As  his  horse  stepped  upon  the  further  track  the  car  upon  the 
inner  track  slowed  down,  and  the  car  upon  the  further  track, 
traveling  at  an  excessive  rate  of  speed,  **shot  past/*  struck 
plaintiff's  vehicle,  and  inflicted  the  injuries  complained  of. 
All  this,  and  more,  to  establish  due  care  upon  the  part  of  the 
plaintiff,  and  negligence  upon  the  part  of  the  defendant  in 
operating  its  car  and  in  moving  it  through  the  corporate 
limits  of  the  city  at  a  high  and  illegal  rate  of  speed,  ^as 
shown  by  the  evidence.  It  is  true,  there  was  a  conflict  in  the 
evidence  upon  these  matters,  but,  from  the  verdict,  the  evi- 
dence favorable  to  plaintiff  must  have  been  accepted  by  the 
jury.  The  cause  was  one,  then,  properly  submitted  to  the 
jury  for  determination  upon  the  question  of  plaintiff's  contrib- 
utory negligence,  and  upon  the  question  of  the  accident  hav- 
ing resulted  from  inevitable  casualty.  For  this  reason,  also, 
the  motion  for  a  nonsuit  based  upon  these  grounds  was  prop- 
erly denied. 

The  car  by  which  plaintiff  was  injured  traveled  between 
Los    Angeles    and    Pasadena.     Some    of    defendant's    wit- 


Am  A  En?  CROSSINGS  7 1 

SCaa 

Dick  V.  Louisville  &  N.  R.  Co 

nesses,  having  testified  to  the  rate  of  speed  of  the  car,  were 
asked  as  to  the  distance  between  Los  Angeles  and  Pasadena, 
and  the  schedule  time  for  that  length  of  run.  It  is  contended 
that  this  was  error,  being  an  endeavor  to  show  that  to  make 
the  schedule  time  the  car  would  have  to  travel  at  an  average 
rate  of  speed  greater  than  that  testified  to  by  the  witnesses. 
This  is  more  an  inference  which  appellant's  attorney  seeks 
to  draw  from  the  questions  than  a  matter  established.  It 
does  not  appear  that  such  was  the  purpose  of  the  inquiry. 
The  questions  were  but  preliminary.  They  were  within  the 
range  of  legitimate  cross-examination,  and  the  answers  to  the 
questions  were  entirely  without  injury  to  appellant,  because 
in  each  case  the  witnesses  testified  that,  while  they  might 
travel  at  a  higher  rate  of  speed  than  eight  miles  an  hour  with- 
out the  limits  of  the  city,  within  the  limits  of  the  city  and 
upon  this  particular  occasion  at  the  time  of  the  accident  that 
was  their  rate  of  speed.  Upon  this  point,  therefore,  it  is 
enough  to  say  that  the  questions  themselves  were  fairly 
within  the  scope  of  legitimate  cross-examination,  and,  even 
if  this  were  not  so.  the  answers  were  productive  of  no  injury  to 
defendant,  and  therefore  afford  no  ground  for  reversal.  Peo- 
ple V.  Ebanks,  117  Cal.  652,  49  Pac.  1049,  40  L.  R.  A.  269. 

The  refusal  of  the  court  to  give  certain  instructions  asked  by 
defendant,  and  its  modification  of  certain  instructions  pro- 
posed by  defendant,  are  urged,  as  injurious  errors,  but  we 
think  that  as  to  no  one  of  them  is  the  complaint  well  founded. 
The  matter  of  the  instructions  which  were  refused  was  clearly 
and  fairly  delivered  to  the  jury  in  the  instructions  given,  and 
the  modifications  were  properly  added  to  the  proposed  instruc- 
tions, for  otherwise  and  in  their  original  form  the  court  would 
have  been  justified  in  refusing  to  give  them  at  all,  as  not  con- 
taining a  fair  and  exact  exposition  of  the  law.  What  was  said 
in  Clark  v.  Bennett,  123  Cal.  275,  51;  Pac.  908,  may  be  here 
repeated:  "Considering  these  instructions  [the  instructions 
given],  and  that  all  the  instructions  given  as  a  whole  stated 
the  law  correctly  and  fairly  to  both  sides,  we  do  not  think 
that  the  refusal  to  use  the  precise  language  contained  in  the 
offered  instruction  refused  could  have  prejudiced  the  rights  of 
the  appellant. ' ' 

For  the  foregoing  reasons,  the  judgment  and  order  appealed 
from  are  affirmed. 

We  concur:    BEATTY,  C.  J. ;  McFARLAND.  J. 


Dick  v.  Louisville  &  N,  R.  Co. 

{Court  of  Appeals  of  Kentucky  ^  Oct,  r6,  1901,) 

[64  S.  W.  Rep.  725.] 

Peremptory  Instructions. 

A  peremptory  instruction  for  defendant  should  not  be  given,  though 
defendant  may  prove  the  facts  to  be  different  from  those  testified  to  by 
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plain tiif*s  witnesses,  and  to  such  extent  that  the  trial  court  would  set 
aside  a  verdict  for  plaintiff. 

Crossings— Stop  and  Listen.* 

The  failure  to  look  and  listen  for  a  train  at  a  street  crossing*  is  not 
per  se  negligence  where  the  railroad  company  keeps  a  watchman  and 
gates  at  the  crossing  and  the  gates  are  up. 

Appeal  from  circuit  court,  Jefferson  county,  law  and  equity 
division. 

**Not  to  be  officially  reported." 

Action  by  Sophia  Dick  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages  for  personal  injuries. 
Judgment  for  defendant,   and  plaintiff  appeals.     Reversed. 

Bennett  H.  Young  and  M.  W.  Ripy,  for  appellant. 
Lyttleton  Cook  and  Helm,  Bruce  &  Helm,  for  appellee. 

WHITE,  J.  The  appellant,  Sophia  Dick,  was  injured  at  a 
street  crossing  where  Brent  street  runs  into  Broadway,  in 
Louisville,  and  for  injuries  then  received  she  brings  this  action 
for  damages.  At  the  conclusion  of  all  the  evidence  the  court 
below  gave  a  peremptory  instruction  to  the  jury  to  find  for 
appellee,  and,  after  appellant's  motion  for  a  new  trial  had 
been  overruled,  she  prosecutes  this  appeal. 

The  sole  question  to  be  considered  is  as  to  the  giving  the 
peremptory  instruction.  While  the  peremptory  instruction 
was  given  at  the  close  of  all  the  evidence,  instead  of  at  the 
close  of  appellant's  evidence,  its  correctness  will  depend  upon 
the  facts  pleaded  and  proven  by  appellant.  It  is  well  settled 
in  this  state  that,  if  a  plaintiff  proves  as  facts  sufficient  to 
entitle  him  to  recover  if  the  jury  conclude  the  testimony  is 
true,  the  peremptorv  instruction  should  not  be  given ;  and, 
although  the  defendant  may  prove  the  facts  to  be  different 
from  those  testified  to  by  plaintiff's  witnesses,  and  to  such 
extent  that  the  trial  court  would  set  aside  a  verdict  for  plain- 
tiff, yet  the  plaintiff  is  entitled  to  have  a  jury  pass  on  the  case. 
A  litigant  has  a  constitutional  right  of  a  jury  trial,  and  his 
right  to  have  a  jury  pass  on  the  issues  ceases  only  when  the 
proof  of  his  own  witnesses  fails  to  show  a  right  to  recover  at 
all,  or  shows  such  facts  as  must  preclude  a  recovery ;  and, 
however  strong  the  proof  of  the  opposite  party  may  be,  even 
to  satisfying  the  court  that  he  would  not  permit  a  verdict  to 
stand  if  returned  against  this  evidence,  the  case  must  go  to 
the  jury.  It  is  said  that  a  peremptory  instruction  is  like  a 
demurrer, — concedes  all  material  facts  proven  to  be  true,  and 
then  denies  a  recovery.  We  are  of  opinion  that,  if  the  testi- 
mony of  appellant's  witnesses  be  taken  as  true,  she  may  re- 
cover.    The  court  cannot  say.  as  matter  of  law,  that  because 

*As  to  whether  failure  to  stop,  look,  and  listen  for  trains  at  crossings 
is  negligence  per  se,  see  generally,  Work  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (C.  C.  A.),  20  Am.  &  Eng.  R.  Cas..  N.  S.,  636,  ^n^  foot-note , 

Open  crossing  gates  as  invitation  to  cross,  see  Fennell  v.  Harris 
(Penn.),  9  Am.  &  Eng.  R.  Cas.,  N.  S. ,  709,  and/<?o/-«(7/<? ;  3  Rap.  & 
Mack's  Dig.  477  et  seq,;  8  Am.  &  Eng.  Enc  Law  (2d  Ed.)  395  et  seg. 
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she  failed  to  look  and  listen  for  the  approaching  train  before 
she  went  onto  the  track  she  was  guilty  of  contributory  negli- 
fi:ence,  in  view  of  the  fact  that  appellee  was  required  to.  and 
did,  keep  a  watchman  and  gates  across  the  street  at  that 
crossine,  and  that  it  was  his  duty  to  let  down  the  gates  on  the 
approach  of  trains.  If  the  gates  were  up,  as  appellant's  proof 
tends  to  show,  it  might  reasonably  be  concluded  by  the  trav- 
eler that  there  was  no  danger  in  crossing:.  As  to  whether 
there  was  negligence  in  failing  to  look  for  a  train  when  the 
gates  are  up  is  a  question  that  cannot  be  said,  as  a  matter  of 
law,  to  be  entirely  settled  in  the  affirmative.  Different  per- 
sons, judging  from  the  conduct  of  the  ordinarily  prudent  per- 
son, might  differ  as  to  whether  this  was  or  was  not  negligence. 
In  our  opinion,  the  peremptory  instruction  was  error. 

Judgment  reversed,  and  cause  remanded  for  new  trial,  and 
for  further  proceedings  consistent  herewith. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hoover. 

{Court  of  Appeals  of  Indian  Territory,  Oct,  5,  igoi,) 

[64  S.  W.  Rep.  579.] 

Injury  to  Passenger — Arm  Projecting  from  Window — Proximity  of 
Cattle  Chute.* 
In  an  action  by  a  passenger  against  a  railroad  company  for  injuries  to 
his  arm  in  passing  a  cattle  chute,  plaintiff  testified  that  his  arm  was  ly- 
ings in  the  car  window,  and  that  he  did  not  think  it  'projected,  because 
he  had  several  times  after  the  accident  placed  it  in  a  similar  position, 
which  experiments  convinced  him  that  it  was  inside  the  car.  Two  wit- 
nesses testified  that  plaintiff  was  asleep,  and  that  his  arm  projected 
from  the  car  window.  There  were  no  indentations  on  the  side  of  the 
car  showing  contact  with  the  chute  in  passing.  Held,  that  it  was  error 
to  refuse  a  peremptory  instruction  for  the  defendant. 

Same — Same — Error  in  Instruction  Cured. 

In  an  action  by  a  passenger  against  a  railroad  company  for  damages 
to  his  arm  in  passing  a  cattle  chute,  an  instruction  that  **the  controversy 
in  this  case  seems  to  be  as  to  the  position  of  the  arm  of  the  plaintiff 
at  the  time  of  the  injury,"  thou(j:h  erroneous,  as  making  the  case  turn 
solely  on  the  position  of  plaintiff's  arm,  is  cured  by  other  instructions 
fully  defining  negligence  and  contributory  negligence. 

Contributory  Negligence— Instructions  as  to  Weight  of  Evidence. 

In  an  action  by  a  passenger  against  a  railroad  company  for  injuries 
it  is  not  error  to  refuse  to  modify  an  instruction  placing  the  burden  of 
showing  contributory  negligence  on  the  defendant  by  adding  that  de- 
fendant may  take  advantage  of  any  contributory  negligence  disclosed 
by  plaintiff's  testimony,  where  both  parties  have  completed  the  intro- 
duction of  their  evidence. 

Damages — Loss  of  Probable  Earnings. 

In  an  action  for  injuries  by  a  passenger,  a  deputy  marshal,  against  a 
railroad  company,  it  is  proper  to  permit  plaintiff's  counsel  to  ask  him 
what  he  would  have  made  on  the  trip  if  he  had  not  been  injured,  and 

•As  to  the  effect  of  contributory  negligence  of  passenger  in  riding 
with  limb  on  window  sill  or  with  part  of  person  protruding  from 
car,  see  Kird  v.  New  Orleans,  etc.,  R.  Co.  (La.),  20  Am.  &  Eng.  R.  Cas. , 
N.  S.,  930,  and  notes,  934  et  seq. 
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what  would  have  been  his  fees  had  he  not  been  prevented,  by  reason  of 
the  injury,  from  completing*  his  journey. 

Witnesses— Responsiveness  of  Answer. 

In  an  action  for  injuries  by  a  passenger,  a  deputy  marshal,  against  a 
railroad  company,  plaintiff's  answer  to  a  question  as  to  what  would  have 
been  his  fees  had  he  not  been  prevented  by  his  injury  from  completing 
his  trip,  that  *'from  the  trip  here  16  miles  westof  there  it  is  six  cents  a 
mile  ;  west  of  the  depot  there  16  miles,  and  from  there  to  Paris,  it  is — I 
think  it  is — 234  or  near  40  miles.  I  forget  just  what  it  is," — is  unrespon- 
sive to  the  question,  and  should  be  stricken  out  on  motion. 

Appeal  from  the  United  States  court  for  the"  Southern 
district  of  the  Indian  Territory ;  before  Justice  Hosea  Town- 
send,  October  24,  1900. 

Action  by  J.  W.  Hoover  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.     Reversed. 

This  was  an  action  for  damages  for  personal  injuries, 
brought  by  the  plaintiff  (appellee  here),  J.  W.  Hoover,  against 
the  defendant  railway  company  (appellant  here),  for  injuries 
occurring:  to  the  appellee  on  the  24th  day  of  April,  1899,  and 
while  riding  in  one  of  the  passenger  coaches  of  the  appellant 
between  Ft.  Cobb  and  Oakdale  stations  on  appellant's  railway. 
Appellee,  in  his  complaint,  states :  That  he  purchased  one  first- 
class  passage  over  appellant's  line  of  railway  from  Chickasha 
to  Oakdale.  That  defendant,  near  Ft.  Cobb  station,  negli- 
gently and  carelessly  placed  a  portable  cattle  chute,  con- 
structed of  lumber  and  wood,  upon  and  near  its  railway  track, 
and  which  chute  extended  from  the  ground  up  and  even  to  the 
opening  in  the  windows  of  said  passenger  coaches  then  being 
run  by  said  railway.  That  said  cattle  chute  was,  through  the 
gross  negligence  and  carelessness  and  recklessness  of  the 
appellant  and  its  agents,  servants,  and  employees,  left  stand- 
ing in  such  close  proximity  to  its  railway  track  that,  when  the 
train  and  car  on  which  plaintiff  was  a  passenger  was  passing 
said  chute,  said  chute  struck  and  came  in  contact  with  plain- 
tiff's hand  and  arm  while  plaintiff  was  seated  in  one  of  the 
regular  passenger  coaches  with  a  portion  of  his  right  arm 
resting  upon  the  window  sill  of  said  passenger  coach  and  the 
remainder  of  his  arm  inside  of  said  coach,  and  that  defendant 
ran  said  passenger  car  into,  against,  and  in  contact  with  and 
so  close  to  the  said  cattle  chute  that,  through  the  gross  negli- 
gence, carelessness,  and  recklessness  of  defendant,  its  agents, 
servants,  and  employees,  plaintiff's  right  arm  was  struck 
thereby  just  below  the  elbow  joint;  and  said  cattle  chute  did 
strike  and  catch  plaintiff's  coat  with  such  force  and  in  such 
way  that  plaintiff's  right  arm  was  thereby  jerked  and  pulled 
out  of  said  car,  and  out  of  and  through  said  window,  by  rea- 
son thereof;  and  that  plaintiff's  right  hand  and  arm  were 
struck  by  said  cattle  chute,  and  were  caught  in  said  chute, 
and  between  the  said  chute  and  said  car,  without  any  fault  or 
neglect  on  plaintiff's  part;  and  said  arm  was  broken  and 
fractured  below  the  elbow  joint,  breaking  one  of  the  bones, 
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called  the '' radius/'  in  plaintifE's  right  arm,  and  dislocating 
at  the  wrist  the  other  bone,  known  as  the  ''ulna/'  in  plain- 
tiff*s  right  arm,  and  tore  loose  and  damaged  many  of  the 
small  bones  and  muscles  of  plaintiff's  right  arm  and  hand  and 
fingers,  and  otherwise  injured  the  said  plaintiff's  right  arm, 
hand,  and  fingers.  That  by  reason  of  said  injuries  aforesaid 
the  plaintiff  suffered  severe  and  excruciating  pain,  mental  and 
physical,  and  will  continue  so  to  suffer  during  the  remainder 
of  his  natural  life,  and  that  he  was  thereby  forced  to  and  did 
expend  and  pay  out,  and  will  be  bound  and  forced  to  pay  out 
and  expend,  the  sum  of  $50  to  physicians  for  their  services  in 
the  treatment  of  said  injuries  and  wounds;  and  that  he  was 
thereby,  and  has  been  up  to  the  present  time,  wholly  unable 
and  incapacitated  for  manual  labor  and  work,  or  to  earn  any 
money  by  work ;  and  that  said  injuries  and  wounds  are  per- 
manent, and  of  such  nature  as  to  deprive  plaintiff  of  the  same, 
and  of  the  free  use  of  his  right  hand,  arm,  and  fingers.  That 
plaintiff  was  a  farmer  and  deputy  marshal.  That  as  a  farmer 
his  services  were  reasonably  worth  $40  per  month,  and  as  a 
deputy  marshal  his  services  were  reasonably  worth  $75  per 
month.  That  he  has  no  other  calling  or  avocation  which  he 
can  follow  for  a  living, — and  asks  judgment  for  damages  in  the 
sum  of  $5,000.  The  defendant  filed  its  answer,  and,  after 
certain  admissions  with  reference  to  its  being  incorporated, 
and  a  common  carrier,  and  of  plaintiff's  allegations  that  he 
was  a  passenger  on  one  of  its  trains  on  the  day  in  question, 
denies  that  it  negligently  or  carelessly  placed  its  cattle  chute 
opon  or  near  said  railway  track,  and  denies  that  said  chute 
was  by  and  through  the  negligence,  carelessness,  or  reckless- 
ness of  either  said  defendant  or  its  agents,  servants,  and  em- 
ployees, left  standing  in  such  close  proximity  to  defendant's 
track  as  to  come  in  contact  with  the  car  in  which  plaintiff  was 
seated,  and  denies  that  plaintiff  was  injured  as  alleged  in  his 
complaint,  and  denies  that  the  said  passenger  car  which  plain- 
tiff was  occupying  was  run  either  into  or  against  or  in  contact 
with  said  cattle  chute,  and  denies  that  he  was  injured  as  al- 
lied in  his  said  complaint,  or  that  he  expended  for  professional 
services  the  sum  stated  in  his  complaint,  or  any  part  thereof, 
or  that  the  same,  if  made,  was  reasonable.  Defendant  admits 
that  plaintiff  was  slightly  injured  by  his  hand  and  arm  com- 
ing in  contact  with  the  cattle  chute  owned  by  defendant 
standing  upon  its  right  of  way,  but  denies  that  the  injuries 
received  were  either  permanent  or  serious,  or  caused  by 
any  negligent  act  or  omission  of  the  defendant  or  any  em- 
ployee of  the  defendant,  and  denies  that  plaintiff  was  damaged 
by  reason  of  said  injury  in  the  sum  of  $5,000,  or  any  other 
sum,  and  alleges  the  said  injury  to  said  plaintiff  was  caused  by 
his  own  negligent  act.  This  cause  was  tried  to  a  jury.  Evi- 
dence was  introduced  by  both  plaintiff  and  defendant.  The 
jury  were  instructed  by  the  court,  and  returned  a  verdict  on 
the  26th  day  of  October,  1900,  finding  in  favor  of  the  plaintiff. 
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and  assessing  bis  damasres  at  $1,500.  Appellant  filed  its 
motion  for  a  new  trial,  which  motion  was,  on  the  27th  day  of 
October,  1900,  overruled  by  the  court,  and  judgment  entered 
upon  the  verdict,  whereupon  this  appeal  was  prosecuted  to 
this  court. 

M.  A.  Low,  W.  F.  Evans.  C.   O.   Blake,   E.   E.  Blake,  and 
W.  T.  Beeks,  for  appellant. 

R.  D.  Welborne  and  Gilbert  &  Gilbert,  for  appellee. 

GILL,  J.  (after  stating  the  facts).  The  rule  is  obvious 
that  on  appeal  the  judgment  of  a  lower  court  will  not  be  dis- 
turbed where  the  evidence  is  contradictory,  if  there  be  any 
evidence  at  all  to  sustain  the  verdict.  In  this  case  the  only 
evidence  introduced  by  the  plaintiff  tending  to  show  his  posi- 
tion in  the  car  and  the  position  of  his  arm  at  the  time  the 
traifi  passed  the  cattle  chute  is  that  of  his  own ;  and  it  would 
seem  from  his  testimony  that  after  the  accident,  and  before 
the  trial,  he  was  not  at  all  sure  whether  his  person  was  all 
inside  of  the  car  or  not,  as  he  testified  as  follows  in  his  direct 
examination:  "Q.  Now,  Mr.  Hoover,  state  to  that  jury 
whether  or  not  your  arm,  at  the  time  you  were  struck,  ex- 
tended beyond  the  edge  of  the  window  sill,  or  outside  of  the 
edge.  Do  you  know  about  how  wide  the  window  sill  was  on 
that  car. ^  A.  No,  sir;  I  don't  know  about  how  wide  it  was 
at  all.  I  never  measured  it,  and  have  never  taken  any  notion 
of  it.  I  noticed  them  since,  but  don't  know  what  that  one 
was.  Q.  Can  you  state  to  the  jury  whether  or  not  any  part 
of  your  arm  extended  to  the  outside  limits  of  the  sill,  or  was 
it  laying  upon  the  sill?  A.  It  was  laying  upon  the  sill. 
(Objected  to  as  leading.)  The  Witness:  I  was  sitting — re- 
member that  the  window  was  on  this  side  of  me  (indicating); 
just  as  though  the  window  was  on  this  side —  Mr.  Blake: 
The  right  side.^  Witness:  Yes,  sir;  sitting  on  the  third  seat 
back  from  the  door.  And  I  had  my  feet  up  in  the  second 
seat, — was  turned  up  that  way  the  train  was  going, — and  I 
was  leaning  with  my  head  back  against  the  inside  of  the 
window;  and,  as  I  told  you,  my  hand  was  laying  up,  something 
like  that,  in  the  window.  Well,  now,  I  don't  think  that  my 
arm — because  I  have  tried  several  times  since — and  I  am 
positive  that  my  arm  was  not  out  of  the  window  until  it  was 
jerked  out.  Q.  Now,  Mr.  Hoover,  I  will  ask  you  this  question: 
State  whether  since  that  time  you  have  made  any  test,  and 
placed  yourself  in  the  same  position  that  you  were  sitting 
then,  and  your  arm,  to  ascertain  whether  or  not  your  arm 
could  have  been  outside  of  the  window  or  not.  Mr.  Blake: 
Was  that  in  the  same  car.^  Mr.  Welborne:  In  the  same  kind 
of  cars.  Mr.  Blake:  Objected  to  as  irrelevant  and  incom- 
petent. Court:  Confine  him  to  what  he  knows  about  it  at 
that  time.  Mr.  Welborne:  We  propose  to  prove  by  the 
witness  here  that  since  that  time  the  witness  on  two  or  three 
different  occasions,  in  similar  cars  to  the  one  in  which  he  was 
hurt,  placed  himself  in  the  very  same  position  that  he  was  at 
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that  time,  and,  being  in  the  position  that  he  was,  that  he 
found  on  making  test  that  it  was  impossible  for  his  arm,  or 
any  part  of  it,  to  have  been  extendine:  beyond  the  window 
sill,  or  to  any  extent  outside  of  the  window."  It  would  seem 
from  this  testimony  that  the  plaintifE  himself,  prior  to  giving 
his  testimony,  was  not  satisfied  as  to  what  his  position  was, 
and,  in  order  to  satisfy  himself  as  to  what  his  position  was, 
went  into  the  same  kind  of  cars,  and  tested  the  matter ;  and  it 
was  a  result  of  his  test  that  he  became  positive  as  to  what  was 
the  position  of  his  arm  at  the  time  he  was  struck  by  the 
chute.  It  is  also  seen  in  his  testimony  that  the  hole  torn  in 
his  coat  which  he  was  wearing  was  torn  a  little  below  the 
elbow,  but  his  shirt  was  not  torn,  and  that  the  point  of  his 
elbow  was  bruised.  Opposed  to  this  testimony  we  find  the 
evidence  of  W.  L.  McCann,  who  was  standing  on  the  station 
platform  as  the  train  passed  through  Ft.  Cobb,  and  who 
testified  on  page  86  of  the  record  that  the  plaintiff  was  lying 
with  his  head  in  the  window:  **Q.  Was  he  awake.?  A.  I 
don't  think  he  was.  Q.  Well,  what  was  he  doing.?  A.  Why, 
he  was  just  laying  with  his  head  in  the  window.  Q.  Did 
you  see  his  eyes.?  A.  I  couldn't  say  whether  I  noticed  his  eyes 
or  not.  Q.  Notice  whether  they  were  opened  or  closed  ?  A. 
I  couldn't  say.  Q.  Did  you  notice  his  arms.?  A.  His  arm 
was  right  up  like  that  (indicating),  extending  arm  straight 
from  window.  Q.  Out  of  the  window.?  A.  Yes,  sir.  Q. 
How  far  was  that  from  the  point  where  the  chute  stood.?  A. 
Oh,  I  couldn't  say  the  distance."  And  also  the  testimony  of 
C.  W.  Doran,  on  page  92  of  the  record,  who  testified  that  he 
was  a  traveling  salesman,  and  was  about  six  seats  in  the  rear 
of  the  plaintiff  at  the  time  of  the  injury,  and  who  testified: 
"Q.  Did  you  notice  what  he  was  doing.?  A.  From  my 
observation,  the  gentleman  was  reclining  on  the  back  seat 
asleep.  Q.  Did  you  notice  his  arms.?  A.  His  arm  was  out  of 
the  window.  I  could  describe  it  akimbo,  protruding  out  of 
the  window.  I  noticed  it  from  having  walked  up  from  the 
forward  end  of  the  car  in  conversation  with  a  land  seeker 
that  was  on  the  train.  I  didn't  know  his  name  or  anything. 
We  walked  up  while  the  train  was  at  the  station.  Q.  When 
you  walked  back,  what  position  was  his  arm  in.?  A.  If  I 
remember,  it  was  in  that  position  that  I  described.  Q.  Did 
yoo  notice  him  at  the  time  he  was  injured .?  A.  Well,  I  noticed 
him  rise  up.  Just  some  commotion  there.  Some  other  pas- 
sengers jumped  up  with  him  about  the  same  time."  Now,  if 
this  were  all  the  testimony  with  reference  to  the  position  the 
plaintiff  was  in  at  the  time  he  was  injured,  the  court  is  of  the 
opinion  that  the  jury  could  find  one  way  or  another  wav,  as 
they  deemed  the  testimony  weighty.  But  the  testimony 
shows  that  on  the  sill  and  car  there  was  a  strip  or  molding 
mnning  around  the  window  from  a  half  inch  to  five-eighths  in 
thickness;  that  just  in  front  of  the  seat  where  plaintiff  was  was 
a  closed  glass  window;  that  the  front  part  of  the  car  had 
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answers  to  be  given,  to  wit :  *Q.  How  much  would  you  have 
made  on  that  trip  if  you  had  not  been  injured?  What  would 
have  been  your  fees?  Do  you  know  what  your  fees  would 
have  been  on  that  trip  if  you  had  not  been  prevented  by  rea- 
son of  that  injury?  A.  Well,  sir,  I  can  give  it  to  a  man.  Any 
man  can  figure  it  out  in  a  few  minutes.  A  man  can  figure  it 
out.  From  the  trip  here  i6  miles  west  of  there,  it  is  six  cents 
a  mile.  West  of  the  depot  there  i6  miles,  and  from  there  to 
Paris,  it  is — I  think  it  is — 234  or  near  40  miles.  I  forget  just 
what  it  is.*"  We  think  the  question  propounded  here  was 
a  proper  question,  but  the  answer  given  is  neither  clear  nor 
responsive;  nor  could  a  jury  determine  from  the  answer  what 
was  meant  by  it;  and  witness  himself  winds  up  his  answer  by 
saying  that  he  ** forgets**  whether  it  is  one  number  of  miles  or 
another  number  of  miles.  It  would  properly  have  been  stricken 
out  on  motion,  had  it  been  presented  to  the  trial  court  in  that 
shape.  The  court,  in  overruling  the  objection  to  the  ques- 
tion, was  justified  in  so  doing.  But  a  motion  to  strike  the 
answer  out  as  not  responsive  to  the  question  was  not  inter- 
posed, and  consequently  the  answer  was  not  especially  called 
to  the  attention  of  the  trial  court.  For  the  reasons  given, 
the  court  is  of  the  opinion  that  there  is  error  in  the  record, 
and  that  the  case  should  be  remanded  for  a  new  trial,  and  the 
same  is  reversed  and  remanded. 

CLAYTON  and  RAYMOND,  JJ.,  concur. 


Kellogg  v.  Smith  et  aL 

{^Supreme  Judicial  Court  0/ Massachusetts,  Franklin,  Oct,  18,  igor,) 

[61  N.  E.  Rep.  138.] 

Railroads— Injuries  of  Passengers — Contributory  Negligence.* 

Plain tiflF,  a  passenger  on  defendants*  train,  was  to  transfer  to  another 
road  at  a  certain  point.  After  stopping,  defendants'  train  backed  from 
the  station  towards  a  river,  as  plaintiff  knew,  to  switch  the  three  rear 
cars  to  the  other  road.  While  so  doing,  defendants'  conductor  called, 
"The  three  rear  cars  for  K."  Plaintiff,  who  was  in  the  front  car,  walked 
back  to  the  platform  of  the  third  car,  which  was  one  of  the  three  for  F., 
though  plaintiff  was  not  aware  of  that  fact.  The  train  had  then  stopped, 
and  the  platform  on  which  the  plaintiff  stood  was  over  the  river,  and 
700  feet  from  the  station.  People  were  standing  in  the  aisle  of  the  car 
on  which  he  was,  and  plaintiff,  wishing  to  go  the  rear  car,  stepped  off 
the  platform,  with  the  intention  of  going  back  on  the  outside,  and  fell 
through  the  railroad  bridge,  and  was  injured.  It  was  dark,  and  he 
could  not  see,  and  did  not  know  where  he  was  stepping.  He  was 
familiar  with  the  station  and  the  bridge.  Held,  in  an  action  for  dam- 
ages, that  a  verdict  was  properly  directed  for  defendants,  because  of  his 
failure  to  use  due  care. 

Exceptions  from  superior  court,  Franklin  county;  John 
H.  Hardy,  Judge. 

•As  to  the  effect  of  a  passenger's  contributory  negligence,  see  gener- 
ally, 5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  645  et  seq. ;  9  Cent.  Dig.,  col.  357 
et  seq,  ;  2  Rap.  &  Mack's  Dig.  440  et  seq. 
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Action  by  Fred  D.  Kellogg  against  E.  C.  Smith  and  another, 
receivers  of  the  Central  Vermont  Railroad.  The  court 
directed  a  verdict  for  defendants,  and  plaintiff  brings  excep- 
tions.   Overruled. 

Dana  Malone,  for  plaintiff. 
C.  A.  Hight,  for  defendants. 

HOLMES,  C.  J.  This  is  an  action  for  personal  injuries 
caused  by  the  plaintiff's  falling  through  a  railroad  bridge  into 
the  water  of  Miller's  River.  He  had  returned  from  an  excur- 
sion over  the  Vermont  Central  road,  and  the  train  had  reached 
Miller's  Falls,  at  which  point  the  plaintiff  was  to  continue  his 
journey  over  the  Fitchburg  road.  After  stopping,  the  train 
backed  from  the  station,  seemingly  with  a  view  to  switching 
the  three  rear  cars  across  to  the  Fitchburg  road  by  a  spur 
track  which  left  the  Vermont  Central  track  on  the  station  side  of 
Miller's  River.  While  the  train  was  backing  from  the  station 
towards  the  river,  as  the  plaintiff  knew,  the  conductor  or 
brakeman  said  **The  three  rear  cars  for  Fitchburg."  The 
plaintiff,  who  was  in  the  smoking  car  in  front,  walked  back 
through  that  and  the  next  car  and  reached  the  platform  of  the 
third  car,  which  was  one  of  the  three  Fitchburg  cars,  although 
the  plaintiff  did  not  know  that  fact.  In  the  meantime  the  train 
had  stopped  and  the  platform  on  which  the  plaintiff  stood 
was  over  the  river,  about  seven  hundred  feet  from  the  station. 
The  plaintiff  seems  to  have  wished  to  go  to  the  rear  car  in 
search  of  a  friend.  There  were  some  people  standing  in  the 
aisle  of  the  car  on  which  he  was,  which  made  it  slower  but 
by  no  means  impossible  for  him  to  pass  through  the  car.  It 
was  very  dark,  the  plaintiff  could  not  see  and  did  not  know 
where  he  was  stepping,  but  stepped  off  the  platform  intend- 
ing to  go  the  rear  of  the  train  on  the  outside,  and  fell  through 
the  railroad  bridge.  The  plaintiff  was  familiar  with  the 
station  and  bridge.  On  these  facts  the  judge  directed  a 
verdict  for  the  defendants  and  the  plaintiff  excepted. 

Without  considering  other  defenses  we  are  of  opinion  that 
the  jury  would  not  have  been  warranted  in  finding  that  the 
plaintiff  was  using  due  care,  and  that  the  direction  to  the  jury 
was  right.  The  plaintiff  knew  that  the  train  had  backed 
toward  the  river,  although  he  underestimated  the  distance. 
It  was  manifest  that  the  notice  to  take  the  rear  cars  for 
Fitchburg  did  not  call  upon  passengers  to  leave  the  train, 
even  if  it  had  not  been  given  when  the  train  was  in  motion. 
The  stopping  of  the  train  under  the  circumstances  was  not 
an  invitation  to  alight  or  an  assurance  to  the  plaintiff  that  it 
was  safe  to  get  off.  Buckley  v.  Railroad  Co.,  i6i  Mass.  26, 
36  N.  E.  ^83.  It  is  not  like  those  cases  where  the  passenger 
has  reason  to  suppose  that  the  train  has  stopped  at  a  station 
in  the  regular  way.  The  plaintiff  did  not  know  how  far  the 
train  had  backed,  but  did  know  that  if  it  backed  far  enough 
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it  would  be  in  the  position  in  which  it  was.  He  took  the 
chances  and  he  must  abide  the  result.  England  v.  Railroad 
Co.,  153  Mass.  490,  493,  27  N.  E.  i. 

Exceptions  overruled. 


Southern  Ry.  Co.  v.  Marshali<. 

{Court  of  Appeals  of  Kentucky^  Sept,  20^  rgoi,) 

[64  S.  W.  Rep.  417.] 

Breach  of  Contract  to  Carry  Funeral  Party — Joint  Contract — Severance 
of  Parties. 
Where  a  funeral  party  was  delayed  in  returning-  home  by  a  carrier's 
failure  to  comply  with  its  contract  to  hold  a  train  for  them,  any  one  of 
the  party,  without  joining  the  others,  may  maintain  an  action  to  recover 
damages  for  the  delay,  though  the  contract  was  made  with  them  jointly. 

Same — Elements  of  Damages.* 

The  measure  of  damages  in  such  an  action  is  such  sum  as  will  fairly 
compensate  plaintiff  for  any  time  he  lost,  or  expense  he  incurred,  or 
personal  inconvenience  or  discomfort  he  suffered  by  reason  of  the  breach 
of  contract,  there  being  nothing  warranting  a  recovery  for  pain  of 
body  or  of  mind . 

Same — Excessive  Verdict. 

As  plaintiff,  who  was  delayed  only  for  a  night,  secured  a  bed,  and 
went  to  sleep,  returning  home  the  next  morning  early,  and  suffered  no 
pecuniary  loss  except  $22.50  paid  as  his  half  of  the  expense  of  the  funeral 
party  for  the  night,  a  verdict  for  $250  is  excessive,  plaintiff  not  being 
entitled  to  recover  for  the  discomfort  or  inconvenience  of  other  members 
of  his  party. 

Estoppel  to  Deny  Authority  of  Clerk  Assuming  to  Be  General  Passen* 
ger  Agent. 
A  carrier,  after  acting  upon  a  contract  with  knowledge  of  the  fact 
that  it  had  been  made  by  a  clerk  assuming  to  act  as  general  passenger 
agent,  cannot  deny  his  authority. 

Appeal  from  circuit  court,  Jefferson  county,  common  pleas 
division. 

Action  by  William  G.  Marshall  against  the  Southern  Rail- 
way Company  to  recover  damages  for  breach  of  contract. 
Judfirment  for  plaintiff,  and  defendant  appeals.     Reversed. 

Humphrey,  Burnett  &  Humphrey,  for  appellant. 
Pryor  &  Sapinsky  and  O'Neal  &  O'Neal,  for  appellee. 

HOBSON,  J.  Appellee's  mother  died  at  Jeffersontown, 
Ky.  The  family  desired  to  take  her  remains  to  Shelbyville  for 
burial  on  August  25,  1897.  Appellee,  on  August  24th,  went 
to  see  Blandford,  appellant's  agent  at  Jeffersontown,  and  told 
him  that  he  wished  to  make  arrangements  to  have  his  mother's 
remains,  the  family,  and  some  friends  transported  to  Shelby- 
ville. and  for  the  party  to  return  to  Jeffersontown  after  the 
burial.  The  agent  told  him  that  he  would  have  to  see  the 
general  passenger  agent  at  Louisville.  Appellee  then  went- 
to  Louisville,  and,  on  reaching  the   office,  found  Mr.  Tayloe, 

•See  Louisville  &  N.  R.  Co.  v.  Spinks  (Ga.),  12  Am.  &  Eng.  R.  Cas., 
N.  S. ,  48,  and  notej  55  et  seg. 
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the  general  passensrer  agent,  out ;  also  the  assistant  passenger 
agent;  but  the  chief  clerk,  by  the  name  of  Grainger,  assumed 
to  act.  and,  as  appellee  claims,  made  an  arrangement  with 
him«  after  consulting  the  superintendent,  to  the  eSect  that 
appellant  would  furnish  the  funeral  party  a  separate  coach 
from  Jefiersontown  to  Shelbyville  on  the  train  which  left 
Louisville  at  4:20  p.  m.  on  August  25th,  arriving  at  Jefierson- 
town  shortly  thereafter,  and  that  the  party  should  return  from 
Shelbyville  to  Jefiersontown  on  the  passenger  train  arriving 
at  Shelbyville  at  6:45  p.  m.  that  evening,  and  that,  if  nec- 
essary to  enable  the  party  to  catch  this  train,  he  would  hold 
it  30  minutes,  or  longer.  When  the  train  on  which  the  party 
were  to  go  reached  Jefiersontown,  it  was  4;  minutes  late,  and 
while  the  funeral  party  was  at  the  cemetery  the  other  train 
came.  The  train  dispatcher  refused  to  hold  it  to  wait 
for  the  party,  and  they  were  left  at  Shelbyville.  An  effort 
was  then  made  to  return  on  a  freight  train,  but  that  was 
discontinued,  and  the  party  were  compelled  to  remain  in 
Shelbyville  over  night.  Some  of  the  party  returned  to  Jeffer- 
sontown  on  the  train  the  next  morning;  others  stayed  there 
all  day,  attending  the  fair,  and  returned  that  evening.  This 
suit  and  four  others  were  then  filed  by  appellee  and  the  other 
members  of  the  family  for  damages  for  the  failure  of  the  com- 
pany to  hold  the  returning  train  for  them.  Appellant  demurred 
specially  to  the  petition  for  defect  of  parties  plaintiff,  insisting 
that  all  the  persons  for  whom  the  contract  was  made  must 
join,  as  it  was  alleged  that  the  agreement  was  made  with  the 
plaintiff  and  the  other  members  of  the  family.  The  court 
overruled  the  demurrer,  and  it  is  insisted  for  appellant  that 
this  was  error. 

Authorities  are  cited  maintaining  the  rule  that,  where  a 
promise  is  made  to  several  jointly,  all  must  unite  as  plaintiffs 
in  an  action  for  a  breach  of  it.  This  is  not  the  character  of 
contract,  however,  to  which  that  rule  applies.  In  Baughman 
v.  Railroad  Co. ,  94  Ky.  150,21  S.  W.  757,  several  persons 
owning  horses  made  a  contract  shipping  them  in  one  car. 
The  car  was  wrecked,  and  it  was  held  that  a  several  action 
lay  by  each  owner  to  recover  the  damages  done  to  his  stock, 
for  the  reason  that  one  was  not  interested  in  the  stock  of  the 
other.  The  same  principle  applies  to  the  case  before  us.  The 
damages  for  the  delay  in  transportation  was  a  distinct  cause 
of  action  in  favor  of  each  passenger  delayed.  One  might 
suffer  considerable  loss,  and  another  but  little.  One  would 
have  no  interest  in  the  recovery  of  the  other.  We  are  there- 
fore of  opinion  that  the  court  properly  overruled  the  demurrer. 

The  jury  to  whom  the  case  was  submitted  returned  a  verdict 
in  favor  of  appellee  for  $250.  This  was  clearly  excessive, 
under  the  evidence.  The  only  pecuniary  loss  that  appellee 
showed  he  sustained  was  $22. 50,  which  be  paid  as  his  half  of 
the  expense  of  the  funeral  party  at  Shelbyville  that  night ;  his 
brother  paying  the  other  half.     When  it  was  found  that  the 
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party  could  not  return  on  the  {reight  train,  appellee  secured 
a  bed,  and  went  to  sleep,  returning  home  the  next  morning 
early.  He  cannot  recover  for  the  discomfort  or  inconvenience 
of  other  members  of  his  party.  There  is  nothing  in  the  record 
warranting:  a  recovery  for  pain  of  body  or  of  mind,  or  for  any- 
thing more  than  compensation  for  the  loss  sustained.  The 
measure  of  damages  is  such  sum  as  will  fairly  compensate 
appellee  for  any  time  he  lost,  or  expense  he  incurred,  or  per- 
sonal inconvenience  or  discomfort  that  he  suffered  by  reason 
of  appellee's  failure  to  transport  him  from  Shelbyville  to 
Jeffersontown  on  the  train  as  agreed.  The  instructions  of  the 
court  did  not  properly  give  the  jury  the  true  criterion  of  dam- 
ages, and  this  may  have  influenced  the  verdict. 

It  is  insisted  for  appellant  that  Grainger  was  without 
authority  to  make  the  arrangement.  But  in  the  note  which 
Grainger  wrote  the  superintendent  at  the  time  in  regard  to  the 
matter,  which  was  produced  by  appellant  on  the  trial,  he 
signed  his  name  as  acting  e:eneral  passenger  agent.  Appel- 
lant did  not  repudiate  the  authority  which  he  assumed,  but 
acted  upon  the  contract  which  he  made,  and  cannot,  after  so 
doing,  deny  his  authority.  Whether  he  made  the  contract  as 
alleged,  of  course  we  do  not  determine.  Judgment  reversed, 
and  cause  remanded,  with  directions  to  grant  appellant  a  new 
trial,  and  for  further  proceedings  consistent  with  this  opinion. 


Wheeler  v.  Grand  Trunk  Ry.  Co. 

{Supreme  Court  of  New  Hampshire ,  Coos,  March  is,  /901,) 

[50  Atl.  Rep.  103.] 

Liability  for  Injury  to  Intoxicated    Passenger     Falling    fronn    Train — 
Sufticiency  of  Evidence.* 

A  declaration  alleged  that  plaintiff,  while  intoxicated,  and  unable  to 
care  for  himself,  was  received  by  the  defendant  railroad  as  a  passenger; 
that  defendant's  employees  knew  of  plaintiff's  condition,  but  permitted 
him  to  ride  un (guarded  in  the  baggage  car  of  the  train,  dancing-  and 
staggering  between  the  two  open  side  doors  of  the  car,  and  that,  after 
knowledge  of  his  condition,  and  of  his  proximity  to  and  danger  from 
falling  out,  the  defendant  was  able  to  prevent  him  falling  out  by  the 
exercise  of  due  care;  that  by  reason  of  defendant's  negligence  in  not 
properly  caring  for  plaintiff  after  they  knew  his  condition  and  danger 
he  was  thrown  from  the  train  and  injured,  f/eld  sufficient  to  state  a 
cause  of  action. 
Appeal — Review — Exceptions  to  Instructions. 

To  be  availing,  an  exception  to  an  instruction  must  contain  a  specifi- 
cation of  the  supposed  error. 

Connpany  Chargeable  with  Trainnnen's  Knowledge  of  Passenfi^er's  In- 
juries. 
A    railroad  is    chargeable   with   the    knowledge  of  its  servants    in 
charge  of  a  passenger  train  as  to  injuries  happening  to  a  passenger 
during  the  operation  of  the  train. 

♦See  Eidson  v.  Southern  Ry.  Co.  (Miss.),  11  Am.  &  Eng.  R.  Cas.,  N.  S., 
832,  and  notes,  833  et  seq, ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  594,  and  599 
et  seq. ;  9  Cent.  Dig.,  col.  1471  et  seq. 
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Instructions. 

When  proper  instructions  are  gfiven,  it  is  no  ground  of  exception  that 
they  are  not  given  in  the  form  requested. 

Liability  for  Injury  to  Intoxicated  Passenger  Falling  fronn  Train. 

Where  a  railroad  accepts  an  intoxicated  person  as  a  passenger,  who  is 
incapable  of  caring  for  or  preventing  injury  to  himself,  knowing  him 
to  be  in  that  condition,  and  fails  to  exercise  such  care  as  a  reasonably 
prudent  man  would  exercise  under  the  circumstances  to  prevent  him 
from  falling  from  the  open  door  of  a  baggage  car  after  staggering 
al>out  in  the  car,  and  after  such  knowledge  of  his  condition,  the 
company  is  liable  for  his  injuries  occasioned  by  the  fall,  since  the 
passenger's  negligence  in  occupying  a  dangerous  position  under 
the  circumstances  does  not  excuse  defendant's  negligence  in  the  care  of 
him. 

Appeal— Review— Question  of  Fact  Whether  Passenger  Incapacitated 
by  Intoxication. 
A  finding  that  a  passenger  had  so  far  lost  his  bodily  powers  as  to  be 
incapable  of  exercising  care  when  he  was  received  as  a  passenger 
will  not  be  reviewed  on  appeal,  the  question  being  one  of  fact,  settled 
at  the  trial  term. 

Same — Same — Same. 

The  question  whether  a  passenger's  drunkenness  so  affected  him  as 
to  render  him  incapable  of  appreciating  his  danger  or  caring  for  him- 
self, though  he  was  able  to  sing,  talk,  and  dance  about,  is  one  of  fact, 
and  not  of  law. 

Injury  to  Passenger — Effect  of  His  Intoxication  in  Violation  of  Statute. 
The  fact  that  a  railroad  passenger's  intoxication  is  in  violation  of  a 
statute  is  immaterial  on  the  question  of  the  railroad's  duty  to  prevent 
him  from  injury. 

Exceptions  from  Coos  county. 

Action  by  Elmer  T.  Wheeler  against  the  Grand  Trunk 
Railway  Company.  There  was  a  judgment  for  plaintiff,  and 
defendant  brings  exceptions.     Overruled. 

Case  for  negligence.  The  declaration  was  as  follows :  In 
a  plea  of  the  case  for  that  the  defendants  are  a  corporation 
owning  and  operating  a  railroad  between  Berlin  and  West 
Milan  in  said  county  of  Coos,  and  are  common  carriers  of 
passengers  and  freight;  that  the  plaintiff  on,  to  wit,  April 
20,  1896,  being  in  an  intoxicated  condition,  and  unable  to  take 
due  and  proper  care  of  himself,  was  received  by  the  defend- 
ants as  a  passenger  on  said  railroad  by  the  defendants ;  that  the 
defendants*  employees,  had  knowledge  of  the  plaintiff's 
said  condition,  but  permitted  him  to  ride  unguarded  in  the 
baegage  car  of  said  train,  dancing  and  staggering  near  and 
between  the  two  open  side  doors  of  said  baggage  car,  and  that 
after  knowledge  of  the  plaintiff's  condition  as  aforesaid,  and 
of  his  proximity  to  and  danger  from  falling  out  of  said  doors, 
the  defendants  were  able  to  prevent  the  plaintiff  falling  out 
of  the  same  by  the  exercise  of  proper  care ;  that  by  reason  of 
the  negligence  of  the  defendants*  employees  in  so  receiving 
and  not  properly  caring  for  the  plaintiff  after  they  knew  his 
condition  and  danger  he  was  thrown  from  said  train  and  in- 
jured. The  defendants  demurred,  assigning  as  grounds:  (i) 
That  the  declaration  did  not  set  forth  a  legal  cause  of  action ; 
(2)  that  it  did  not  allege  that  the  plaintiff  was  in  the  exercise  of 


A 


86  .  CARRIERS  OF  PASSENGERS  ^^^  XXIU 

'  (N  S) 

Wheeler  v.  Grand  Trunk  Ry.  Co 

due  care ;  and  (3)  that  the  declaration  sets  forth  acts  and  con- 
duct on  the  part  of  the  plaintiff  at  the  time  of  the  injury  com- 
plained of  which  in  law  amount  to  contributory  negligence. 
The  demurrer  was  overruled,  subject  to  exception.  The 
plaintiff  offered  evidence  tending  to  support  the  allegations  of 
the  declaration.  The  defendants'  motion  that  a  verdict  be 
directed  for  them  was  denied,  subject  to  exception.  The 
defendants  excepted  to  an  instruction  that  the  defendants 
were  charg:eable  with  the  knowledge  their  conductor  and 
baggage  man  had,  both  as  to  the  plaintiff's  condition  and 
danger,  and  excepted  generally  to  the  charge  as  given.  They 
also  excepted  to  the  refusal  to  give  certain  instructions  re- 
quested in  writing  by  them,  the  substance  of  which  was  that, 
if  the  jury  found  that  the  plaintiff  himself  was  negligent,  and 
that  his  negligence  materially  contributed  to  produce  the 
injury  complained  of,  he  could  not  recover. 

Crawford  D.  Hening  and  Albert  S.   Twitchell,  for  plaintiff. 
Chamberlin  &  Rich  and  Clarence  A.  Hight,  for  defendants. 

PARSONS,  J.  If  the  position  occupied  by  the  plaintiff  at 
the  time  of  his  injury  was  dangerous  to  one  in .  full  control  of 
his  bodily  powers,  or  dangerous  to  the  plaintiff  only  because 
of  his  lack  of  such  control,  the  plaintiff's  own  act  produced 
the  dangerous  situation  from  which  his  injury  resulted.  If  his 
failure  to  exercise  the  care  of  a  person  of  ordinary  prudence 
placed  him  in  this  situation,  dangerous  to  him  on  either 
ground,  the  fact  of  his  intoxication  would  not  excuse  him. 
If  his  act  would  have  been  negligence  in  a  sober  man,  he  was 
none  the  less  guilty  of  negligence  if  intoxicated.  For  an 
injury  resulting  from  prior  or  concurrent  negligence  of 
the  defendants,  to  which  his  negligence  contributed,  he 
could  not  recover.  But  if  the  defendants,  with  knowl- 
edge of  the  plaintiff's  danger,  in  the  performance  of  the 
duty  owed  by  them  could  have  prevented  the  injury,  they 
were  bound  to  do  so;  and  their  breach  of  duty  would  be  the 
legal  cause  of  the  injury,  unless  at  the  time  of  the  injury  the 
plaintiff*  by  the  exercise  of  due  care,  could  have  avoided  it. 
If  the  plaintiff  could  not  have  prevented  the  jury  to  himself, 
and  the  defendants  could,  by  the  care  the  situation  required 
of  them,  they  are  liable  if  they  did  not,  although  the  plaintiff's 
inability  resulted  from  his  prior  negligence  or  intoxication. 
**If  due  care  on  the  part  of  either  at  the  time  of  the  injury 
would  prevent  it,  the  antecedent  negligence  of  one  or  both 
parties  is  immaterial,  except  it  may  be  as  one  of  the  circum- 
stances by  which  the  requisite  measure  of  care  is  to  be  deter- 
mined. In  such  a  case  the  law  deals  with  their  behavior  in 
the  situation  in  which  it  finds  them  at  the  time  the  mischief 
is  done,  regardless  of  their  prior  misconduct.  The  latter 
*  *  *  is  the  cause  of  the  danger;  the  former  is  the  cause 
of  the  injury."  Nashua  Iron  &  Steel  Co.  v.  Worcester  &  N. 
R.  Co.,  62  N.  H.  159.  164;  Coasting  Co.  v.  Tolson,  139  U.  S. 
55I1  558,  II  Sup.  Ct.   653,    35  L.    Ed.    270;  Railroad  Co.  v. 
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Ives,  144  U.  S.  408,  429,  12  Sup.  Ct.  679,  36  L.  Ed.  485;  State 
V.  Manchester  &  L.  R.  Co.,  52  N.  H.  528,  537;  Brember  v. 
Jones,  67  N.  H.  374,  30  Atl.  411,  26  L.  R.  A.  408;  i  Shear. 
&R.  Neg.  §§99,  100;  Cooley,  Torts,  674;  Pierce,  R.  R.  374. 
The  plaintiff  was  not  a  trespasser  to  whom  the  defendants 
owed  no  duty  except  not  actively  to  injure  him.  Buch  v. 
Manufacturing  Co.,  69  N.  H.  257,  44  Atl.  809,  76  Am.  St.  Rep. 
163.  If  he  were,  in  spite  of  his  prior  misconduct  the  defend- 
ants would  be  liable  for  negligently  running  upon  him. 
Edgerly  v.  Railroad  Co.,  67  N.  H.  312,  36  Atl.  558.  He  was 
the  defendants'  passenger.  Upon  them  was  imposed  the  duty 
of  carrying  him  safely,  so  far  as  it  could  be  done  by  the  exercise 
of  the  care  demanded  by  the  circumstances.  Taylor  v.  Rail- 
way Co.,  48  N.  H.  304,  2  Am.  Rep.  229.  Whether  the  defend- 
ants, knowing  the  plaintiff's  dangerous  position,  and  his 
incapacity  to  protect  himself  or  to  appreciate  the  danger,  could 
have  prevented  the  injury,  is  a  question  of  fact.  Whether, 
under  the  circumstances,  the  care  which  the  defendants  owed 
the  plaintiff  was  such  that,  by  its  exercise,  the  injury  would 
have  been  prevented,  was  also  a  question  for  the  jury.  Town 
of  Monroe  v.  Connecticut  River  Lumber  Co.,  68  N.  H.  89, 
93.  39  Atl.  1019.  The  defendants'  answer  is  that  the  plaintiff's 
incapacity  was  produced  by  his  voluntary  intoxication.  But, 
if  it  were  established  that  the  plaintiff's  incapacity  and 
irresponsibility  were  known  to  the  defendants,  the  cause  of 
his  condition  is  entirely  immaterial.  Intoxication  will  not  of 
itself  prevent  a  recovery.  It  will  not  excuse  the  plaintiff's 
nonexercise  of  care,  and  will  not  prevent  his  recovery  if  he 
exercised  such  care  as  the  law  required.  Maguire  v.  Rail- 
road Co.,  11^  Mass.  239;  Alger  v.  City  of  Lowell,  3  Allen, 
402;  Kean  v.  Raihroad  Co.,  61  Md.  154;  Railroad  Co.  v. 
Cooper,  120  Ind.  469,  22  N.  E.  340,  6  L.  R.  A.  241,  16  Am. 
St.  Rep.  334;  Wood,  R.  R.  §  319a;  Beach,  Contrib.  Neg.  § 
146;  I  Shear.  &  R,  Neg.  §§  93,  94-  Pierce,  R.  R.  295;  2 
Jagg.  Torts,  1091 ;  Busw.  Pers.  Inj.  §  147.  The  declaration 
alleged  the  plaintiff's  incapacity  to  care  for  himself,  the 
defendants'  knowledge  of  that  fact  and  of  the  dangerous  posi- 
tion he  was  in,  their  ability  to  prevent  the  injury  by  due  care, 
and  their  failure  to  do,  and  that  the  plaintiff's  injury  was  due 
to  the  defendants'  breach  of  duty.  These  facts  constituted  a 
cause  of  action,  and  the  demurrer  was  properly  overruled.  It 
was  conceded  on  argument  that  the  formal  allegation  of  the 
plaintiff's  due  care  or  absence  of  fault  was  unnecessary.  Upon 
the  questions  of  fact  presented  to  the  jury  there  was  evidence 
tending  more  or  less  strongly  in  favor  of  the  plaintiff's  con- 
tentions. The  motion  for  a  verdict  was  properly  denied. 
The  general  exception  to  the  charge  is  unavailing  without  a 
specification  calling  the  attention  of  the  court  to  the  par- 
ticular error,  that  it  may  be  corrected.  Emery  v.  Railroad 
Co.,  67  N.  H.  434,  36  Atl.  367.  A  special  exception  was  taken 
to  the  instruction  that  the  defendants  were  chargeable  with 
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the  knowledi:e  of  their  conductor  and  bagfgage  man.  The 
defendants,  a  corporation,  could  act  only  through  agents  and 
servants,  and  the  individuals  named  were  in  charge  of  its 
business  on  this  occasion.  The  conductor  was  in  charge  of 
the  train,  and  the  baggage  man  of  the  car  in  which  the  injury 
happened.     The  instruction  was  proper. 

The  defendants  requested  the  court  to  instruct  the  jury  that 
if  they  found  ^^that  the  plaintiff  himself  was  negligent,  and 
that  his  negligence  materially  contributed  to  produce  the  in- 
jury complained  of,  he  cannot  recover.*'  This  request  was 
repeated  in  various  forms  involving  the  same  principle  of  law. 
The  instruction  was  not  given  in  the  forms  requested.  The 
instruction  asked  correctly  states  an  elementary  legal  proposi- 
tion, and  the  question  is  whether  the  rule  asked  for  was  in 
substance,  so  far  as  it  was  applicable  to  the  evidence,  included 
in  the  instructions  given.  We  think  that  it  was.  When 
proper  instructions  are  given,  it  is  no  ground  of  exception 
that  they  are  not  given  in  the  form  requested.  Walker  v. 
Walker,  64  N.  H.  55,  5  Atl.  460.  If  a  request  to  charge  the 
jury  states  a  proposition  true  in  general,  but  not  so  in  its 
application  to  the  case  on  trial,  the  instruction  should  not 
be  given.  Atherton  v.  Tilton,  44  N.  H.  4152,  456;  Clark  v. 
Wood,  34  N.  H.  447,453.  The  contentions  of  the  defendants 
are:  (i)  That  such  contributory  negligence  conclusively 
appears  upon  the  evidence ;  and  (2)  if  this  contention  is  not 
sustained,  that  the  specific  instruction  requested  should  have 
been  given.  It  may  be  assumed  that  the  plaintiff  was  negli- 
gent and  careless  in  boarding  the  defendants'  train  in  his 
intoxicated  condition,  and  in  occupying,  in  that  condition,  up 
to  the  moment  of  the  accident,  the  exposed  position  which  he 
did  in  the  baggage  car.  This  appears  to  have  been  conceded 
at  the  trial.  The  question  is,  did  this  negligence,  in  a  legal 
sense,  contribute  to  the  injury.?  If  it  did,  the  defendants  are 
entitled  to  a  verdict.  The  jury  were  instructed  in  part  as 
follows:  " In  this  case  the  plaintiff  must  show  you  that  he 
was  so  much  under  the  influence  of  liquor  or  so  drunk  at  the 
time  the  accident  happened  that  he  was  irresponsible,  or 
incapable  of  takiner  care  of  himself  under  the  circumstances 
in  which  he  was  placed;  that  the  defendants  knew  of  his  con- 
dition at  the  time  the  accident  happened;  and  that,  after  they 
knew  of  the  plaintifl*s  condition  and  his  danger,  they  could 
have  prevented  the  accident  by  the  exercise  of  due  care.  If 
the  plaintiff  fails  to  satisfy  you  of  any  of  these  facts,  his  case 
falls.  When  a  man  in  his  senses  exposes  himself  voluntarily 
to  apparent  danger,  he  is  not  in  the  exercise  of  that  care 
which  the  law  makes  it  the  duty  of  every  man  to  take  to  pre- 
vent injury  to  himself ;  and  drunkenness  will  not  relieve  the 
plaintifi  from  the  exercise  of  the  care  required  of  people  in 
general.  But,  while  drunkenness  will  not  excuse  the  exercise 
of  due  care  on  the  plaintiff's  part,  still,  if  the  plaintifi  was  so 
completely  under  the  influence   of  liquor  or  so  drunk  at  the 
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very  time  of  the  accident  that  he  was  irresponsible,  or  incapa- 
ble of  takine  care  of  himself,  and  the  defendants  knew  of  his 
condition  and  dansrer  in  time  to  prevent  the  accident,  and 
did  not  use  due  care  to  prevent  it,  they  were  in  fault. 
*  *  *  In  this  case,  while  the  defendants  were  not  under 
oblieration  to  accept  the  plaintiff  as  a  passenger  in  the  condi- 
tion he  tells  you  he  was,  still,  if  they  did  accept  him  when 
they  knew  he  was  so  much  under  the  influence  of  liquor  that 
be  was  irresponsible,  or  incapable  of  taking  care  of  himself, 
under  the  circumstances  in  which  he  was  placed,  or  if  they 
permitted  him  to  remain  on  their  train  after  they  became  aware 
of  his  condition,  it  was  their  duty  to  use  due  care  to  prevent 
injury  to  him;  and  due  care  would  be  the  exercise  of  such  care 
as  a  reasonably  prudent  man  would  exercise,  situated  in  pre- 
cisely similar  circumstances  as  the  facts  show  you  existed  at 
the  time  of  this  accident.  In  this  case,  if  the  defendants 
knew  the  plaintiff's  condition,  and  could  have  prevented  the 
accident  by  the  exercise  of  due  care,  they  are  in  fault ;  but  if 
the  defendants,  after  they  knew  of  the  plaintiff's  condition, 
could  not  have  prevented  the  accident  by  due  care,  they  are  not 
in  fault.  This  is  predicated  on  the  fact  that  you  find  that  the 
plaintiff  was  so  much  under  the  influence  of  liquor  that  he  was 
irresponsible,  or  incapable  of  taking  care  of  himself."  These 
instructions  clearly  and  forcibly  stated  the  rights  and  duties 
of  the  parties,  and  the  legal  principles  involved  were  repeatedly 
impressed  upon  the  attention  of  the  jury.  The  instructions 
assume,  in  effect,  the  plaintiff's  guilt  of  contributory  negli- 
gence in  occupying  the  position  he  did  at  the  time  of  the  acci- 
dent; for  the  jury  were  told  that  the  plaintiff  must  fail  unless 
at  the  time  of  the  accident  he  was  incapable  of  taking  care. 
What  was  said  includes  the  instruction  requested,  and  more; 
for  the  request  left  it  to  the  jury  to  say  whether,  by  the  exer- 
cise of  care  at  the  time  of  the  accident,  the  plaintiff  could 
have  avoided  the  injury,  while  the  charge  assumed  that  by  the 
exercise  of  care  at  time  he  could  have  avoided  the  injury,  be- 
cause the  jury  were  told  that  he  could  not  recover  unless 
incapable  of  care.  Hence  the  charge  was  more  favorable  to 
the  defendants  than  the  requested  instruction.  It  included  that 
and  more.  Whether  the  charge  is  correct  in  assuming  that  a 
sober  passenger,  who  stands  in  an  open  baggage  car,  and  does 
not  keep  himself  from  being  thrown  out  by  the  lurch  of  the 
train*  is  guilty  of  contributory  negligence  under  all  circum- 
stances, we  need  not  inquire,  because  the  defendants  cannot 
complain  of  an  error  in  their  favor.  Mandigo  v.  Healey,  69 
N.  H.  94,  96,  45  Atl.  318.  The  question  in  the  case  is :  Was  the 
plaintiff* 's  negligent  conduct  in  becoming  intoxicated,  and 
placing  himself  while  intoxicated  in  a  position  where,  by 
reason  of  his  intoxication,  he  was  incapable  of  preventing 
injury  to  himself,  the  legal  cause  of  the  injury.^  It  must  be 
conceded  that  the  defendants  were  bound  to  exercise  care  for 
the  plaintiff's  safety,  having  accepted  him  as  a  passenger.     If, 
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in  a  given  situation,  they  could,  by  the  exercise  of  the  care 
demanded  by  the  situation,  save  him  from  harm,  which  by  like 
care  he  could  not  avoid,  they  are  liable.  One  element  req- 
uisite to  the  determination  of  the  care  required  is  the  knowl- 
edge of  the  danger  possessed  by  each  party.  The  plaintiff's 
intoxication  may  be  laid  entirely  out  of  the  case,  except  upon 
that  question.  Take  the  case  of  a  sober  passenger  standing 
between  the  open  doors  of  a  car,  or  dancing  about  in  the  car, 
who  does  not  know  that  what  he  is  doing  is  attended  with 
danger,  while  the  railroad  officials  standing  by  know  both  the 
danger  and  the  passenger's  ignorance  of  it.  It  was  decided 
in  1808,  in  Dudley  v.  Smith,  i  Camp.  167,  that  the  driver  of 
a  stage  coach,  before  passing  through  any  place  that  is  dan- 
gerous, is  bound  to  inform  the  passengers  of  the  full  extent  of 
the  danger;  and  if  he  proceeds  without  giving  them  this 
information  the  proprietor  is  liable  for  any  injury  which  they 
may  suffer  which  they  might  have  escaped  by  alighting.  The 
failure  of  the  railroad  employees  to  warn  the  passenger  of  the 
danger,  to  him,  to  their  knowledge,  unknown,  but  to  them 
known,  would  be  clearly  a  breach  of  duty  which  would  render 
the  carrier  liable  for  an  injury  due  to  the  lack  of  warning. 
The  case  supposed  differs  from  the  present  only  in  the  fact 
that  the  plaintiff's  want  of  knowledge,  incapacity,  and 
irresponsibility  was  produced  by  his  own  negligence.  But 
one's  inability  to  escape  danger  because  of  his  negligence  does 
not  authorize  another  negligently  to  injure  him.  *'The  law 
no  more  justifies    *    *  an  avoidable  injury  to  the  person 

of  one  who  carelessly  exposes  himself  to  danger  than  to  his 
property  similarly  situated  in  his  absence.  He  who  cannot 
prevent  an  injury  negligently  inflicted  upon  his  person  or 
property  by  an  intelligent  agent,  present  and  acting  at  the 
time,  is  legally  without  fault;  and  it  is  immaterial  whether 
his  inability  results  from  his  absence,  previous  negligence,  or 
other  cause.  Nashua  Iron  &  Steel  Co.  v.  Worcester  &  N.  R. 
Co.,  62  N.  H.  159,  163."  Bremberv.  Jones,  67  N.  H.  374, 
376,  30  Atl.  411,  26  L.  R.  A.  408.  In  such  case  the  legal  cause 
of  the  injury  is  not  the  negligence  of  carelessly  exposing  his 
person  to  injury  which  he  cannot  avoid,  but  the  negligence 
of  him  who  might  have  avoided  the  injury,  but  did  not.  It 
is  urged  that,  as  intoxication  is  no  excuse  for  want  of  care,  if 
the  plaintiff  was  incapable  of  taking  care  of  himself  because 
he  was  drunk,  he  was  simply  failing  to  exercise  due  care  with- 
out due  excuse.  This  is  only  saying  that  he  was  negligent 
in  occupying  the  position  he  did  in  the  condition  he  was  in. 
But  his  negligence  did  not  excuse  or  justify  negligence  in  the 
defendants  in  their  care  of  him,  and  if,  by  the  exercise  of  due 
care,  they  could  have  avoided  injury  to  him,  they  were  bound 
to  do  so,  and  their  failure  to  do  so  if  they  could  is  the  legal 
cause  of  the  injury. 

It  is  urged  that  the  remaining  in  the  car  up  to  the  very 
moment  of  the  accident  was  negligence  continuing  to  the  very 
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moment  of  the  accident.  Up  to  the  very  time  of  the  acci- 
dent it  is  said  the  plaintiff  could  have  ceased  his  dance.  When 
things  came  to  such  a  pass  that  he  could  no  longer  prevent 
the  accident,  which  was  not  until  the  accident  itself  began  to 
happen,  it  was  too  late  for  the  defendants  to  interfere ;  that 
it  was,  at  most,  a  case  of  coincident  negligence,  and  therefore 
the  rule  of  contributory  negligence  ought  to  have  been  given. 
It  is  conceded  that  the  rule  given  at  the  trial  might  apply  to 
the  man  asleep  on  the  track,  but  not  to  this  case.  The  argu- 
ment leaves  out  of  consideration  the  material  point  of  the 
defendants'  knowledge  of  the  danger  and  of  the  plaintiff's  in- 
capacity. If  the  negligence  claimed  were  that  the  defendants 
negligently  ran  their  train  upon  the  curve  at  an  excessive 
speed,  whereby  the  plaintiff  was  thrown  off,  the  defendants 
beine  ignorant  of  the  plaintiff's  peculiar  danger,  the  plaintiff's 
negligent  occupation  of  an  exposed  position  would  defeat  his 
recovery,  if  contributing  to  his  iniury.  The  rule  as  to  con- 
tributory negligence  would  apply.  The  plaintiff's  intoxication 
would  be  no  excuse.  If  what  he  did  or  was  doing  would 
defeat  the  action  of  a  sober  man,  it  would  defeat  him.  To 
such  a  state  of  facts  the  defendants'  argument  and  request  for 
instructions  would  be  entirely  applicable.  The  present  case, 
in  principle,  is  exactly  that  of  an  intoxicated  man  who  wanders 
upon  the  track  without  care  for  his  safety.  His  intoxication 
does  not  relieve  him  from  the  result  of  his  negligence,  but  it 
does  not  excuse  the  defendants  for  the  breach  of  their  duty 
not  carelessly  to  injure  him,  nor  authorize  the  engineer,  who 
sees  him  upon  the  track,  and  knows  he  is  incapable  of  saving 
himself,  to  run  over  and  kill  him.  Kean  v.  Railroad  Co.,  6i 
Md.  154,  157.  The  failure  of  the  drunken  man  to  see  and 
avoid  the  train  at  the  time  of  the  accident  is  not  the  legal 
cause  of  an  injury  which,  in  spite  of  his  negligence,  the  engi- 
neer could  have  foreseen  and  avoided  by  ordinary  care,  as  in 
Brember  v.  Jones,  67  N.  H.  374,  30  Atl.  411,  36  L.  R.  A.  408. 
The  negligence  of  the  defendant  in  being  upon  the  wrong  side 
of  the  road  at  the  time  of  the  collision  was  not  the  legal  cause 
of  the  injury,  if  the  collision  could  have  been  avoided  by  the 
exercise  of  ordinary  care  by  the  plaintiff.  In  this  case  the 
legal  cause  of  the  injury  is  not  the  plaintiff's  failure  to  car6 
for  himself  when  incapacitated  to  do  so  by  his  intoxication, 
if,  by  the  exercise  of  ordinary  care,  the  defendants  could  have 
prevented  it.  The  plaintiff,  to  the  defendants'  knowledge, 
being  incapacitated  from  exercising  any  care,  the  question  of 
contributory  negligence  is  not  involved.  Bisaillon  v.  Blood, 
64  N.  H.  «;65,  15  Atl.  147.  In  this  case  the  plaintiff's 
irresponsibility  and  incapacity  to  take  care,  to  the  defendants' 
knowledge,  is  the  determining  element  upon  the  question  of 
the  care  of  both  parties.  The  case  was  so  put  to  the  jury. 
It  is  also  claimed  that  the  evidence  does  not  warrant  a  find- 
ing that  the  plaintiff  had  so  far  lost  his  bodily  powers  as  to  be 
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incapable  of  exercising  care.  Reference  to  the  reserved  case 
answers  this  claim.  It  is  there  stated  that  ^Hhe  plaintiff's 
evidence  tended  to  show  that  *  *  *  he  was  received  as 
a  passenger  by  the  defendants  when  so  much  under  the  in- 
fluence of  liquor  as  to  be  both  physically  and  mentally  inca- 
pable of  taking  care  of  himself."  Whether  there  was  or  not 
such  evidence  is  a  question  of  fact  settled  at  the  trial  term. 
Edwards  v.  Tilton  Mills  (Hillsboro.  March  15,  1901)  50  Atl. 
102 ;  Gamsby  v.  Columbia,  i;8  N.  H.  60.  It  is  conceded  the 
plaintiff  was  drunk.  Whether  his  drunkenness  so  affected  him 
as  to  render  him  incapable  of  appreciating  or  understanding 
the  dangerous  position  in  which  he  was,  or  of  protecting  him- 
self from  its  hazards,  although  he  was  able  to  talk,  laugh, 
sing,  and  dance  about,  is  a  question  of  fact,  and  not  of  law. 
It  cannot  be  said  as  matter  of  law  that  a  man  may  not  be  able 
to  do  all  that  the  plaintiff  did,  and  still  be  so  affected  by  the 
intoxicants  of  which  he  had  partaken  as  not  to  appreciate  or 
understand  the  danger  of  riding  in  a  car  with  open  side  doors, 
or  of  stepping  near  the  doors.  The  defendants  took  no 
precautions  to  guard  their  passenger.  They  did  not  even 
warn  him  of  the  danger  to  which  he  was  exposed,  when  they 
knew  he  was  irresponsible,  and  incapable  of  taking  care  of 
himself.  The  case  does  not  present  the  question  of  the  gen- 
eral duty  of  a  railroad  to  take  care  to  guard  an  intoxicated 
passenger  from  running  into  danger.  The  question  is  simply 
whether,  knowing  he  is  in  danger  which  he  is  incapable  of 
understanding  or  guarding  against,  they  are  not  bound  to  save 
him,  if  they  can  by  ordinary  care.  Leaving  out  of  sight  the 
immaterial  fact  of  the  cause  of  the  plaintiff's  incapacity,  the 
question  is  whether  a  jury  may  not  find  that  in  the  exercise  of 
the  care  in  transportation  required  of  them  a  railroad  corpo- 
ration, knowing  that  a  passenger  is  in  a  dangerous  position, — 
the  danger  of  which  he  does  not  know,  and  which  they  know 
he  is  ignorant  of  and  powerless  to  avoid, — are  under  obliga- 
tion to  do  something  to  prevent  the  injury.  To  this  question 
there  can  be  but  one  answer  upon  reason  and  the  authorities. 
Railroad  Co.  v.  Ferguson,  79  Va.  241 ;  Railroad  Co.  v. 
Carr,  47  111.  App.  353;  Strand  v.  Railway  Co.,  67  Mich.  380, 
34  N.  W.  712;  Fisher  v.  Railroad  Co.,  39  W.  Va.  366,  19  S. 
E.  578,  23  L.  R.  A.  758;  Id.,  42  W.  Va.  183,  24  S.  E.  570,  33 
L.  R.  A.  6q.  Whether  the  plaintiff's  intoxication  was  or  was 
not  in  violation  of  the  statute  is  immaterial  upon  the  question 
of  the  defendants'  breach  of  duty.  Brember  v.  Jones,  supra. 
Exceptions  overruled. 

YOUNG,  J.,  did  not  sit.     The  others  concurred. 
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NiRBOBR  V.  DBTROIT  ElKCTRIC  RAILWAY. 

{Supreme  Court  of  Michigan  ^  Oct,  22 ^  igoi.) 

I87N.  W.  Rep.  626.] 

Street  Railroads — Injuries  to  Passengers — Contributory  Nefi;ligence.* 
A  person  riding  on  the  bumper  of  a  street  car  after  being  warned  by 
the  conductor  of  his  dangerous  position  is  guilty  of  contributory  negli- 
i^encc,  as  a  matter  of  law,  so  as  to  prevent  recovery  for  injuries  occa- 
sioned by  being  struck  from  the  rear  by  another  car. 
Montgomery,  C.  J.,  and  Moore,  J.,  dissenting. 

Error  to  circuit  court,  Wayne  county;  William  L.  Car- 
penter, Judge. 

Action  by  Peter  H.  Nieboer,  by  John  H.  Nieboer,  his  next 
friend,  against  the  Detroit  Electric  Railway.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error.     Reversed. 

Plaintiff  about  6  o'clock  p.  m.  desired  to  take  one  of  the 
defendant's  cars  on  the  usual  route  to  his  home.  Under  the 
plea  that  the  car  was  crowded,  he  climbed  upon  the  deadwood 
or  "bumper"  at  the  rear  of  the  car.  The  deadwood  is  a  block 
of  wood  3  feet  long  at  the  longest  part,  beveled  at  the  corners, 
about  6  inches  wide,  and  at  the  outside  is  from  2  feet  4  to  2 
feet  6  inches  long.  Two  large  bolts  go  through  the  deadwood, 
and  are  bolted  to  a  cast  iron  drawhead  in  the  center.  A 
drawpin  an  inch  thick  goes  through  the  deadwood  into  the 
drawhead.  Above  the  head  of  the  deadwood  are  the  bolts 
with  the  nuts  thereon,  the  head  of  the  drawpin,  the  staple  to 
which  the  drawpin  is  fastened,  and  the  chain  attached  thereto. 
The  slack  of  the  chain  is  also  on  top  of  the  deadwood.  The 
car  platforms  are  inclosed  for  a  space  about  3  feet  high,  with 
a  railing  on  top.  The  car  was  evidently  in  a  crowded  condi- 
tion. Whether  plaintiff  could  have  obtained  standing  room 
on  the  platform  or  inside  of  the  car  is  not  clear.  There  was 
room  for  the  conductor  to  go  through  the  car  and  collect 
fares.  Plaintiff  testified  that  he  was  riding  with  both  feet  on 
the  deadwood  and  both  hands  hold  of  the  railing,  and  that  it 
was  necessary  for  him  to  thus  ride  to  keep  from  falling  off. 
Two  others  got  on  and  stood  upon  the  deadwood  with  him, 
plaintiff  being  in  the  center.  Cars  were  running  at  intervals 
of  from  two  to  three  minutes.  The  car  on  which  plaintiff 
was  riding  had  stopped.  A  rear  car  was  approaching.  The 
motorman,  evidently  not  anticipating  that  the  car  in  front 
would  stop  at  that  point,  was  unable  to  bring  his  car  to  a  stop 
before  it  struck  the  one  in  front.  The  blow  was  not  a 
severe  one,  and  no  one  in  either  car  was  injured  but  the  plain- 
tiff.    In  some  way  his  ankle  was   injured.     He  was  unable  to 

*As  to  whether  a  passenger  may  recover  for  an  injury  received  while 
riding  in  a  dangerous  position,  see  Walker  v.  Green  (Kan.),  14  Am.  & 
Bng.  R.  Cas.,  N.  S.,  366,  and  noie^  371  eiseg.  ;  2  Rap.  &  Mack's  Dig.  495 
ei  seq, ;  5  Am.  &  Kng.  Enc.  Law  (2d  Ed.)  674  ei  seq, ;  9  Cent.  Dig.,  col. 
13S4  et  seq. 
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tell  how.  Either  his  foot  must  have  been  hanging  over  the 
deadwood,  or  he  mast  have  been  standing  with  his  foot  at 
right  angles  with  the  deadwood,  so  that  either  his  heel  or  toes 
extended  beyond  it.  Plaintifi  testified  that  the  conductor 
had  not  asked  him  for  his  fare.  The  conductor  testified  that 
he  asked  him  for  his  fare,  and  that  plaintiff  replied  that  he 
would  have  to  wait  until  he  got  his  hands  in  his  pockets. 
The  conductor  then  said  to  him,  *' You  better  get  around  and 
get  inside,  or  wait  for  the  car,  * '  and  then  went  through  the 
car  to  collect  fares.  The  conductor  did  not  collect  his  fare, 
but  intended  to  return  and  collect  it  after  he  collected  the 
fares  of  the  other  passengers.  Before  he  returned,  the  acci- 
dent happened.  The  case  was  submitted  to  the  jury,  who 
rendered  a  verdict  for  the  plaintiff. 

Thomas  T.  Leete,  Jr.,  for  appellant. 
Ira  A.  Lieghley,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  Plaintiff  was  not 
invited  to  ride  upon  the  deadwood.  No  custom  was  shown 
permitting  him  to  ride  there.  The  company  had  instructed 
its  employees  not  to  permit  it.  It  was  not  intended  or 
sanctioned  for  the  use  of  passengers.  It  needs  no  argument  to 
demonstrate  that  the  position  was  a  dangerous  one,  and  never 
intended  as  a  place  for  passengers  to  ride.  The  place  was  so 
dangerous  that  the  plaintiff  considered  it  necessary  to  hold  on 
with  both  hands.  According  to  his  own  theory,  then,  it  was 
a  place  where  it  would  be  next  to  impossible  for  him  to  pay 
fare.  There  was  danger  in  rounding  curves,  from  sudden 
stoppage  and  starting,  and  from  collision  both  in  front  and 
from  the  rear,  which  are  not  of  uncommon  occurrence.  The 
two  passengers  who  were  standing  with  plaintiff  jumped  from 
the  car,  which  was  then  standing  still,  and  escaped  injury. 
Plaintiff  testified  that  he  did  not  have  time  to  jump.  There 
was  neither  an  express  nor  implied  assent  for  the  plaintiff  to 
ride  in  this  dangerous  position.  The  conductor  advised  him 
not  to  ride  there,  by  telling  him  that  he  better  get  off  and 
wait,  or  get  inside.  This  language  cannot  be  construed  into 
an  invitation.  It  was  a  busy  time,  when  people  were  return- 
ing from  their  work  and  business  to  their  homes.  The  con- 
ductor was  not  called  upon  to  stop  and  put  the  plaintiff  off. 
He  had  done  all  that  was  required  in  warning,  if,  indeed,  he 
needed  any  warning.  Plaintiff  knew,  that,  if  the  car  was 
crowded,  others  were  coming  within  two  or  three  minutes, 
which  he  could  have  taken,  and  the  testimony  shows  that  there 
was  room  on  the  next  car.  Plaintiff  voluntarily,  and  without 
invitation  or  permission,  chose  to  ride  in  a  dangerous  place, 
rather  than  attempt  to  get  inside  or  to  wait  a  few  minutes  for 
another  car.  His  negligent  act  was  a  continuing  one,  and 
directly  contributed  to  the  injury.  When  a  place  is  one  not 
provided  or  intended  for  passengers  to  ride  upon,  and  is  in 
itself  dangerous,  the  employee  who  assumes  to  permit  a  pas- 
senger to  ride  in  such  a  place  acts  without  authority,  unless 
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such  authority  be  shown  expressly  or  by  common  custom. 
The  case  comes  within  the  principle  established  by  the  fol- 
lowing authorities:  Chamberlain  v.  Railroad  Co.,  ii  Wis. 
238;  Jackson  V.  Crilly,  16  Colo.  103,  26  Pac.  331;  Railroad 
Co.  V.  Miles,  40  Ark.  298,  48  Am.  Rep.  10;  Carroll  v.  Transit 
Co..  107  Mo.  6S3,  17  S.  W.  889;  Railroad  Co.  v.  Jones,  91;  U. 
S.  439,  24  L.  Ed.  506;  Bard  v.  Traction  Co.,  176  Pa.  97,  34 
AtL  9S3,  53  Am.  St.  Rep.  672.  The  last  case  is  the  parallel 
of  this  in  its  facts,  except  that  the  conductor  in  that  case  did 
not  know  that  the  plaintiff  was  standing  upon  the  bumper. 
We  have  examined  all  the  cases  cited  in  support  of  the  plain- 
tiff's contention,  and  we  think  they  are  not  applicable  to  this 
case. 
Judgment  reversed,  and  no  new  trial  ordered. 

HOOKER  and  LONG,  JJ.,  concurred  with  Grant,  J. 

MOORE,  J.  (dissenting).  The  plaintiff  recovered  a  judg- 
ment of  $2,000  against  defendant  for  injuries  received  while 
he  was  riding  on  the  deadwood  of  a  car.  The  injuries  were 
caused  by  a  car  following  the  one  upon  which  plaintiff  was 
riding  running  into  him.  The  case  is  brought  here  by  writ  of 
error.  The  plaintiff,  when  hurt,  was  20  years  old.  When 
he  attempted  to  board  a  car,  it  was  full  of  passengers.  He, 
with  two  others,  stepped  upon  the  deadwood  of  the  car,  which 
was  a  piece  of  wood  on  the  outside  of  the  rear  platform,  from 
which  it  projected.  It  is  a  little  over  6  inches  wide,  and 
nearly  3  feet  long.  It  was  put  on  the  car  to  enable  a  coupling 
to  be  made  with  another  car.  The  drawbar  runs  into  it, 
and  a  coupling  pin  drops  through  it  into  the  drawbar.  It 
would  also  serve  as  a  bumper  in  case  of  a  rear-end  collision. 
It  was  separated  from  the  rear  platform  by  a  railing  a  little 
more  than  3  feet  high,  and  was  not  intended  for  the  use  of 
passengers,  though  it  was  sometimes  used  by  them  when  the 
car  was  crowded.  After  verdict,  a  motion  was  made  to  set 
aside  the  verdict.  Upon  overruling  the  motion,  the  trial 
judge  filed  a  v^itten  opinion,  which  states  so  clearly  the  issues 
involved  that  we  insert  a  part  of  it  here : 

"Plaintiff  was  injured  while  a  passenger  on  one  of  defend- 
ant's cars.  As  the  car  was  crowded,  he  and  two  others  stood 
upon  the  deadwood  outside  the  rear  platform.  While  in  this 
position  he  received  an  injury  to  his  leg  by  a  rear-end  collision 
between  the  car  upon  which  he  stood  and  another  car  of 
defendant's  following  it.  He  was  the  only  passenger  injured, 
and  the  inference  is  clear  that,  except  for  the  position  he 
occupied,  he  also  would  have  escaped.  'The  case  was  sub- 
mitted to  the  jury,  who  found  a  verdict  for  the  plaintiff. 
Defendant  moves  for  a  new  trial  on  the  ground  that  the  court 
should  have  decided,  as  a  matter  of  law,  that  plaintiff's  con- 
tributory negligence  precludes  recovery.  I  think  that  the 
position  of  the  defendant  is  unsound,  for  two  reasons:  First, 
I  do  not  think  it  can  be  held,  as  a  matter  of  law,  that  plaintiff 
was  guilty  of  contributory  negligence;  second,  plaintiff's  neg> 
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ligence,  if  contributory,  was  not  so  connected  with  his  injury 
as  to  bar  recovery.  We  will  discuss  each  of  these  questions 
separately : 

**(i)  As  a  matter  of  law,  was  plaintiff  guilty  of  contributory 
negligence?     The  evidence  warrants,  if  it  does  not  compel, 
the  conclusion  that  the  car  was  crowded.     It  warranted  the 
inference  that  plaintiff  occupied  his  position   by  consent  of 
the  conductor  in  charge  of  the  car.     That  evidence  consists  of 
the  conductor's  own  testimony.     He  testifies  that  he  asked  the 
plaintiff  and  the  other  two  passengers  who  were  with  him 
on  the  projection  to  pay  their  fares.     They  replied  that  they 
were  compelled  to  use  their  hands  to  maintain  their  position, 
and  that  therefore  they  could  not  then  respond  to  his  request. 
He  then  said,  *You  had  better  get  inside  the  car,  or  get  off  and 
wait  for  another  car. '     He  then  left  them  in  this  position, 
intending,  as  he  said,  to  return  later  and  collect  the  fare.     It 
was  left  to  the  jury  to  say  whether  this  did  not  amount   to  a 
permission  to  remain  where  they  were.     The  conductor  man- 
ifested his  willingness  to  take  fare  from  the  plaintiff  and  his 
companions.     It  was  only  because  they  could  not  pay  that  he 
advised  them  to  seek  another  position.     The  fact  that  he  did 
not  attempt   to  enforce  his  advice,  that  he  gave  them   no 
opportunity  to  get  off  the  car,  that  he  moved  away,  intending 
to  return  and  collect  the  fares  at  a   more  opportune  time, 
clearly  warrants  the   inference,  if  it  does  not  conclusively 
prove,  that  what  was  said  was  clearly  not   intended  as  an 
order,  and  that  the  conductor  understood  that  his  advice  was 
rejected,  and  permitted  plaintiff  and  his  companions  to  con- 
tinue in  this  position.     In  determining  whether  or  not  plain- 
tiff was  negligent,  we  are  to  look,  not  at  dangers  which  no  one 
could  foresee,  but  at  apparent   dangers.     Was  the   danger  of 
injury  in  this  position  so  obvious  that  a  court  should  say,  as 
a  matter  of  law,  that  one  occupying  it  was  negligent.^     The 
obvious  danger  was  this,  and  only  this, — that  of  falling  or 
being  thrown  from  the  car.     The  risk  of  this  danger  was  un- 
doubtedly assumed  by  the  plaintiff.     This  does  not,  however, 
prove  that  he  was  guilty  of  contributory   negligence.     If  a 
person  of  ordinary  prudence  would  have   assumed  this  risk, 
then  plaintiff  in  assuming  it  was  not  guilty  of  negligence.     I 
do  not  think  it  can  be  said,  as  a  matter  of  law,  that  a  person 
of  ordinary  prudence  would  not  assume  such  a  risk.     All  that 
was  necessary  to  insure  against  that  risk  was  a  diligent  use  of 
one's  hands  and  feet.     If  one  could  maintain   a  secure  grip 
upon  the  bar  in  front  of  him,  and  keep  his  feet  upon  the  plat- 
form underneath  him,  he  is  protected  against  this  risk.     One 
who  has  a  right  to  confidence  in  his  ability  to  use  these  mem- 
bers cannot,  in  my  judgment,  be  held  negligent  in  relying  on 
that  confidence.     To  such  a  one  the  contingency  of  danger  is 
comparatively  remote. 

^^(2)  Assuming  that  plaintiff  was,  as  a  matter  of  law,  guilty 
of  negligence,  I  do  not  think  that  such   negligence  was  so 
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connected  with  his  injury  as  to  preclude  recovery.     The  law 
by  which  it  is  determined  whether  or  not  the  contributory 
negligence  of  the  plaintiff  bars  recovery   is  very   uncertain. 
The  adjudicated  cases  are  by  no  means  harmonious,  and  there 
is  an  irreconcilable  conflict  between  the  principles  announced 
by  eminent  judges  and  text-book  writers.     It  has  been  stated 
that  the  plaintiff  cannot  recover  if  the   injury  complained  of 
would  not  have  occurred  without  his  negligence.     It  has  also 
been  stated  that  plaintiff's  negligence  will  not  bar  his  recovery, 
if  due  care  on  the  part  of  the  defendant  would  have  prevented 
the  injury.     If  the   first  statement  is  correct,   contributory 
negligence  always  prevents  a  recovery.     If  the  second  state- 
ment is  correct,    contributory    negligence    never    prevents 
recovery.     The  truth  is  that  the  first  statement  can  be  cor- 
rectly applied  only  in  cases  of  simultaneous  neglisrence,  as  in 
the  case  of  an  injury  to  a  person  while  crossing  a  railway  in 
consequence  of  his  own  and  the  railway  company's  negligence. 
The  second  statement  can  be  correctly  applied  only  in  cases 
of  successive  negligence,  as  in  the  famous  Donkey   Case,  of 
Davies  v.  Mann,  lo  Mees.  &  W.   546,  where  defendant  negli- 
gently ran  into  and  injured  the  plaintiff's  donkey,  which  plain- 
tiff had  negligently   permitted  to    go    unattended    on    the 
highway.     The  test  almost  universally  approved  is  whether 
or  not  plaintiff's  negligence  is  the   proximate  cause  of  his 
injury.     If  it  is,  he  cannot  recover.     If  it   is  not,    he  can. 
Even  this  test  has  been  criticised  on  the  ground  that  the 
term  'proximate'  is  misleading.     I  think  this  criticism  just 
and  important.     The  word  'proximate'    is  ordinarily  used  to 
indicate  the  relation  between  defendant's  negligence  and  the 
plaintiff's  injury.     As  so  used,  it   has  not  the  same  meaning 
that  it  has  when  used  to  indicate  the  relation  between  plain- 
tiff's negligence  and  plaintiff's  injury.     To  illustrate,  suppose 
in  the  case  of  Davies  v.  Mann,  above  referred  to,  that  as  a 
result  of  the  collision  between  the  cart  and  the  donkey  a  third 
person  had  been  injured;  I  think  all  will  agree  that  the  owner 
of  the  donkey,  as  well  as  the  owner  of  the  cart,  would  have 
been  liable.      See  Lynch  v.  Nurdin,  i  Q.  B.  29.     And  we  have 
already  seen  that  the  negligence  of  the  owner  of  the  donkey 
was  not  so  related  to  the  collision  as  to  preclude  recovery  in 
a  suit  by  him  against  the  owner  of  the  cart.     As  used  in  rela- 
tion to  contributory  negligence,  the  term  'proximate'  simply 
means  that  in  some  way  the  relation   between  plaintiff's  neg- 
ligence and  his  injury  is  more  remote  than  that   between 
defendant's  negligence  and  the  injury.     Let  us  inquire  whether 
in  the  case  at  bar  there  was  the  same  relation  between  plain- 
tiff's negligence  and  his  injury  that  there  was  between  defend- 
ant's negligence  and  injury.     Plaintiff's  negligence  placed  him 
in  a  certain  position.     While  in  that  position  he  was  injured, 
either  through  the  negligence  of  the   motorman  on  the  car 
upon  which  he  was  situated,  or  through  the  negligence  of  the 
motorman  upon  the  car  following.     Assuming,  as  we  have  a 
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risrht  to  assume,  that  he  occupied  this  position  by  the  consent 
of  the  conductor  in  chargfe  of  the  car,-  then  a  duty  to  be  dili- 
gent in  carrying:  him  was  imposed  on  defendant.  This  duty 
was  violated  when  plaintiff  was  injured  in  consequence  of  the 
negligence  of  one  of  defendant's  motormen.  This  negligence 
directly  caused  plaintiff's  injury.  Plaintiff  at  the  time  of  his 
injury  was  inactive  and  powerless.  His  negligence,  if  he  was 
negligent,  simply  placed  him  in  a  position  of  danger,  when 
he  was  injured  in  consequence  of  defendant's  violating  a  duty 
which  it  owed  him  in  that  position.  That  negligence  had  no 
such  relation  to  his  injury  as  had  the  negligence  of  defend- 
ant. Such  negligence  does  not  bar  recovery.  In  support  of 
these  views  I  refer  to  the  following  cases:  Jacobus  v.  Rail- 
way Co.  20  Minn.  125  (Gil.  no),  18  Am.  Rep.  360;  Carroll  v. 
Railroad  Co.,  8  N.  Y.  Super.  Ct.  578;  Dunn  v.  Railway  Co., 
58  Me.  187,  4  Am.  Rep.  269;  Kiethv.  Pinkham,  43  Me.  ^oi,  69 
Am.  Dec.  80.  The  case  of  Bard  v.  Traction  Co.,  176 Pa.  97, 
34  Atl.  953,  53  Am.  St.  Rep.  672,  cited  by  defendant's  counsel, 
is  much  like  the  case  at  bar.  It  differs,  however,  in  this  im- 
portant particular:  The  conductor  did  not  consent  to  the 
plaintiff  in  that  case  remaining  in  the  position  he  occupied. 
Such  circumstance,  in  my  judgment,  makes  that  case  inappli- 
cable to  the  facts  under  consideration  here.  I  do  not  think  it 
profitable  to  discuss  the  other  cases  cited  by  defendant's 
counsel.  I  think  all  of  them  distinguishable  from  the  case  at 
bar." 

The  principal  question  in  the  case  is  whether  the  court 
erred  in  not  directing  a  verdict  in  favor  of  defendant.  It  is 
insisted  by  counsel,  that,  as  a  matter  of  law,  the  plaintiff  was 
guilty  of  such  contributory  negligence  that  he  is  not  entitled  to 
recover;  citing  Downey  v.  Hendrie,  46  Mich.  501,  9  N.  W.  828, 
41  Am.  Rep.  177;  Glover  v.  Scotten,  82  Mich.  369,  46  N.  W. 
936;  Bard  V.  Traction  Co. ,  176  Pa.  98,  34  Atl.  953,  53  Am. 
St.  Rep.  672 ;  and  some  other  cases.  If  there  had  been  room 
in  the  car  for  plaintiff,  or  if,  when  the  conductor  saw  him  in 
the  place  of  danger,  he  had  peremptorily  ordered  him  away 
from  it,  we  think  the  position  of  counsel  would  be  well  taken; 
but  the  authorities  are  numerous  that  a  very  different  rule 
applies  where  the  car  is  crowded,  and  for  that  reason  the 
place  of  apparent  danger  is  occupied  by  the  passenger  with 
the  assent  of  the  person  in  charge  of  the  car.  In  addition  to 
the  authorities  cited  by  the  learned  judge,  see  Seymour  v. 
Railway  Co.,  114  Mo.  266,  21  S.  W.  739;  Railway  v.  Miles,  40 
Ark.  298,  48  Am.  Rep.  10;  Watson  v.  Railroad  Co.  (Me.)  40 
Atl.  699,  44  L.  R.  A.  157,  64  Am.  St.  Rep.  268;  Railroad  Co.  v. 
Brown,  123  111.  162,  14  N.  E.  197,  «;  Am.  St.  Rep.  510;  Pickett 
V.  Railroad  Co.  (N.  C.)  23  S.  E.  264,  30  L.  R.  A.  257,  53  Am. 
St.  Rep.  611;  Green  V.  Railway  Co.  (Sup.)  58  N.  Y.  Supp. 
1039;  Railroad  Co.  v.  Snashall,  3  App.  D.  C.  420;  Davies  v. 
Railway  Co.,  67  Mo.  App.  598;  Sweeney  v.  Railway  Co.  (Mo.) 
51  S.  W.  682;  Railroad  Co.  v.  Johnson,  180  111.  285,  54  N.  E. 
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334;  Pomaski  V.  Grant,  no  Mich.  675,  78  N.  W.  891;  Lynn 
V.  Southern  Pac.  Co.  (Cal.)  36  Pac.  1018,  24 L.  R.  A.  710.  and 
the  many  case  cited  in  the  notes;  Sweetland  v.  Railroad  Co. 
(Mass.)  59  N.  E.  ^74,  ^i  L.  R.  A.  783;  Rapid  Transit  Co.  v. 
Venable  (Tenn.)  ^8  S.  W.  861,  51  L.  R.  A.  886.  If  the  street 
railway  company  allows  its  cars  to  be  so  overcrowded  that 
passengers  are  compelled  to  ride  upon  the  platforms,  running 
boards,  and  other  places  of  greater  danger  than  the  seats 
inside  the  car  would  be,  and  this  is  done  with  the  assent  of 
the  person  in  charge  of  the  car,  which  assent  is  indicated  by 
the  collection  of  fares,  or  by  such  other  methods  as  indicate 
assent,  the  company  cannot  claim  that  the  passenger  assumes 
all  the  risks  incident  to  his  situation.  The  company  may  not 
profit  by  allowing  this  to  be  done  and  by  collecting  fares,  and 
at  the  same  time  claim  immunity  from  the  liabilities  attach- 
ing to  a  carrier  of  passengers. 

A  number  of  assignments  of  error  relate  to  the  admission  of 
testimony.  Only  one  of  them  calls  for  consideration.  The 
plaintiff  was  allowed  to  give  testimony  as  to  the  amount  of  his 
earnings,  and  to  the  amount  of  bills  incurred  by  him  while  in 
the  hospital  and  in  the  employment  of  doctors  because  of  his 
iniury.  It  is  said  plaintiff  is  a  minor;  that  his  parents  are 
entitled  to  his  wages,  and  under  these  circumstances  it  was 
error  to  admit  this  testimony, — citing  Baker  v.  Railroad  Co., 
91  Mich.  298,  5 1  N.  W.  897,  16  L.  R.  A.  1 1;4,  30  Am.  St.  Rep. 
471.  Counsel  for  plaintiff  say  that  the  next  friend  of  plaintiff 
in  bringing  this  suit  is  his  father,  and  that  Baker  v.  Railroad 
Co.,  instead  of  being  an  authority  against  plaintiff,  is  directly 
in  point  in  his  favor.  The  record  does  not  disclose  the  rela- 
tionship between  the  plaintiff  and  his  next  friend.  When  this 
testimony  was  first  offered,  it  was  objected  to,  and  the  objec- 
tion was  sustained.  Then  an  amendment  to  the  declaration 
was  permitted.  The  question  was  then  renewed,  when  it 
was  objected  to  ''as  not  within  the  declaration,  incompetent, 
and  immaterial. "  Asa  matter  of  fact,  it  was  within  the 
amended  declaration,  and,  under  the  declaration,  was  com- 
petent and  material,  if  the  proper  foundation  had  been  laid 
for  its  introduction.  The  plaintiff  testified  that  he  was  earn- 
ing six  dollars  a  week;  that  he  received  his  own  earnings,  and 
was  to  pay  the  bills  of  his  doctor  and  at  the  hospital.  Under 
these  circumstances,  we  do  not  think  it  was  error  to  receive 
this  testimony. 

Judgment  is  affirmed. 

MONTGOMERY,  C.  J.,  concurred  with  MOORE,  J. 
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{Circuit  Court  of  Appeals ,  Sixth  Circuit,  July  2,  1901,) 

[110  Fed.  Rep.  329.] 

Carriers — Injury  to  Passenger — Proximate  Cause.* 

A  passenger,  notified  that  the  car  he  was  on  was  to  be  cut  from  the 
train,  started  forward,  and  as  he  was  crossing  to  the  next  car  the  sepa- 
ration took  place,  and  as  he  took  hold  of  the  doorknob  of  this  car  the 
brakeman  called  out,  **L/Ook  out !  Lrook  out  !'*  whereupon  he,  acting  on 
a  sudden  impulse  that  there  was  danger  in  front,  stepped  back,  and  fell 
between  the  cars.  Held,  that  neither  want  of  time  to  get  to  the  forward 
car  nor  the  giving  of  the  sternal  to  "look  out*'  was  the  proximate  cause 
of  the  accident,  but  plaintiff's  own  act  in  stepping  back  from  a  position 
of  safety  ;  and  hence  he  could  not  recover. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

The  plaintiff  sustained  a  severe  personal  injury  while  travel- 
ing as  a  passeng:er  on  the  defendant's  line  of  railway  between 
Springfield,  Ohio,  and  Cleveland,  Ohio.  At  Gallion,  an 
intermediate  station,  notice  was  given  that  the  car,  in  which 
plaintiff  was  ridings:,  would  go  no  further,  and  that  passengers 
must  take  seats  in  other  cars.  This  notice  seems  to  have  been 
given  while  the  movements  necessary  to  cut  the  car  out  were 
being  made.  All  of  the  passengers  except  the  plaintiff  moved 
into  the  car  next  in  the  rear,  but  plaintiff  says  that  he  was  told 
that  he  had  better  go  into  the  car  next  in  front,  as  all  of  the 
seats  in  the  rear  car  were  occupied.  He  accordingly  started 
forward,  crossed  the  platform  of  both  cars,  and  had  his  hand 
on  the  doorknob  of  the  car  in  front,  and  was  about  to  enter, 
when  a  brakeman  on  the  same  platform  called  out:  ''Look 
out!  Look  out!"  Acting  upon  a  sudden  impulse,  he 
instantlv  stepped  backward,  without  looking.  A  separation 
had,  in  the  meantime,  occurred  between  the  car  he  was  on 
and  that  he  had  just  left,  and  into  the  gap  thus  formed  plain- 
tiff unwittingly  fell,  and  was  badly  hurt.  The  connection  be- 
tween these  cars  had  been  cut  before  plaintiff  stepped  from 
one  to  the  other,  but  the  separation  was  not  made  until  he  had 
reached  the  platform  of  the  car  into  which  he  was  going. 
Upon  these  facts  the  court  below  instructed  the  jury  to  find 
for  the  defendant  in  error. 

Jones  &  Anderson,  for  plaintiff  in  error. 
E.  A.  Foote,  for  defendant  in  error. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  having  made  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

The  insistence  for  the  plaintiff  in  error  is  that  the  plaintiff 
should  have  been  allowed   to  go  to  the  jury   both   upon   the 

*One  caused  by  terror  to  adopt  perilous  alternative  is  not  guilty  of 
contributory  negligence  as  matter  of  law,  see  note^  12  Am.  &  Kng.  R. 
Cas.,  N.  S.,  789^^  seq. 
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question  as  to  whether  the  railroad  company  had  allowed  him 
a  reasonable  time  to  change  from  one  car  to  the  other  before 
cutting  the  train,  and,  second,  whether  it  was  not  negli- 
gence, under  the  circumstances  stated,  for  the  trainmen  to 
call  out,  "Look  out!  Lookout!'*  without  giving  notice  as  to 
the  danger  he  was  called  upon  to  guard  against.  The  train 
was  a  fast  through  passenger  train,  composed  of  two  sections, 
consolidated  at  Gallion.  Undoubtedly,  the  plaintiff  was 
entitled  to  a  reasonable  time  to  make  the  change  from  one  car 
to  the  other.  There  was  no  fault  alleged  as  to  the  manner  of 
cutting  this  car  out,  or  as  to  the  movement  of  the  train. 
The  complaint  is  that  the  separation  of  the  two  cars  should 
not  have  been  made  just  at  the  time  it  was  made.  But  the 
separation  was  not  made  until  every  passenger  had  left  the 
car  to  be  cut  out,  and  after  the  plaintiff  had,  in  fact,  reached 
a  place  of  safety  upon  the  car  in  which  he  was  to  continue 
his  journey.  If,  from  his  position  at  the  door  of  the  car,  he 
desired  to  enter,  he  had  been  shaken  or  jostled  off  by  some 
rough  movement  of  the  train,  the  complaint  that  he  had  not 
had  time  to  get  into  the  car  and  in  his  seat  would  have  merit. 
The  proximate  cause  of  his  fall  was  not,  therefore,  the  want 
of  time  to  get  from  one  car  to  the  other  before  the  separation, 
but  his  own  backward  step  after  he  had  safely  reached  the 
door  of  the  car  he  wished  to  enter.  He  says  he  did  this  as  a 
consequence  of  the  call  to  "look  out,*'  made  by  the  brakeman 
who  cut  the  cars  apart ;  that  his  impulse  was  to  step  back- 
ward, in  order  to  brace  himself  against  an  apprehended  col- 
lision ahead.  These  two  cars  were  connected  by  a  vestibule. 
He  was  not,  therefore,  in  danger  from  a  movement  to*^  his 
right  or  his  left.  He  was  in  safety  if  he  stood  still,  and  might, 
in  perfect  security,  have  opened  the  door,  and  entered  the 
car  in  front  of  him.  The  only  danger  was  that  he  should  step 
backward,  and  thus  between  the  cars  just  separated.  To 
warn  him  against  this  the  trainmen  called,  "Look  out!  Look 
out!"  It  was  intended  to  thereby  advise  him  not  to  move 
without  caution.  If  he  had  looked  before  moving,  he  would 
have  seen  the  danger  behind  him.  He  acted  upon  a  sudden 
impulse  that  there  was  danger  in  front.  It  is  possible  that,  if 
no  warning  had  been  given,  he  would  not  have  stepped  back- 
ward, but  would  have  opened  the  door,  and  entered  the  car  in 
which  he  was  to  continue  his  journey.  He  did  just  what  the 
trainmen  intended  he  should  not  do.  and  made  the  only 
movement  he  could  make  attended  with  danger.  That  move- 
ment was  the  proximate  cause  of  his  hurt,  and,  unless  such  a 
movement  might  have  been  reasonably  expected  as  a  con- 
sequence of  the  warning  given  him,  his  accident  was  a  blame- 
less misfortune. 

Counsel  for  plaintiff  in  error  say  that  under  the  circum- 
stances the  most  natural  thing  plaintiff  could  have  done  when 
thus  warned  was  "to  throw  his  foot  back  as  a  brace  for  what- 
ever was  to  come."  and  that,  if  his   movement  was  the  most 
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natural  movement  which  he  could  make,  it  should  have  been 
anticipated  that  he  would  do  that  very  thing,  and  that  a  warn- 
ing eiven  in  such  ambiguous  terms  was  negligent.  But  such  a 
warning  should  have  been  understood  in  the  light  of  the  circum- 
stances known  to  the  plaintiff.  He  knew  the  car  he  came  out 
of  was  to  be  cut  out.  That  meant  separated  from  the  car  he 
was  about  to  enter.  He  knew  he  was  the  last  man  to  leave  that 
car,  and  could  but  know  that  the  separation  was  likely  to 
occur  so  soon  as  the  car  was  empty.  In  charging  the  jury. 
Judge  Clark,  in  respect  to  the  probable  effect  of  such  a  warn- 
ing, and  after  saying  that  its  meaning  would  depend  upon 
circumstances,  said: 

^' But  a  natural  interpretation  of  it,  it  seems  to  me,  is  to 
attract  the  man's  attention,  and  cause  him,  in  fact,  to  look, 
and  see  what  the  trouble  is,  and  then  act  in  view  of  that. 
That  is  the  purpose  of  any  signal  of  warning,  unless  you  go 
further,  and  state  what  you  mean.  If  you  say,  'Look  out,  the 
cars  are  backing!'  or,  *Look  out,  the  cars  are  separating!'  or, 
'Lookout,  the  cars  are  about  to  collide!'  of  course,  there  would 
be  no  room  for  interpretation  then.  The  man  would  know 
what  was  meant.  But  when  you  say,  'Look  out!'  the  natural 
significance  and  the  natural  purpose  of  that  is  to  put  the  man 
on  guard,  and  cause  him  to  be  watchful,  and  to  look  quickly, 
and  see  what  the  trouble  is,  and  govern  himself  accordingly. 
If  Mr.  Butts  had  looked  to  see  what  the  trouble  was,  he 
would,  of  course,  necessarily  have  discovered  that  the  cars 
were  open  behind  him.  When  we  speak  of  what  men  might 
do.  they  might  act  differently.  One  man  might  have  pushed 
the  door  open  quickly,  and  rushed  into  the  car.  That  would 
have  seemed  to  be  the  rational  thing  to  protect  himself. 
Another  might  have  run  down  the  steps,  and  jumped  off. 
Another  might  have  stood  perfectly  still,  and  held  to  the 
doorknob.  Another  might  have  looked  out  to  see  what  the 
trouble  was,  and,  seeing  it.  acted  in  view  of  that  trouble. 
But  was  it  actionable  negligence  for  the  company,  when  the 
cars  were  separated,  to  say. 'Look  out' .^  If  they  had  said 
nothing  at  all,  and  the  man,  for  any  reason,  had  not  gotten 
into  the  door,  stepped  back,  and  fell,  might  it  not  have  been 
said  that  it  was  negligence  not  to  give  warning, — not,  in 
other  words,  to  put  the  man  on  guard  that  there  was  danger 
close  to  him,  when  those  cars  had  become  separated?  Is, 
then,  the  signal  that  was  given,  or  the  warning,  'Look  out!' 
the  proximate  cause  of  this  injury?  Or,  if  neglect  at  all,  to 
state  the  proposition  in  another  form,  was  the  injury  which 
resulted  the  natural  and  probable  consequence  of  such  an  act 
of  negligence?  The  railroad  company  owes  to  its  passenger 
the  highest  degree  of  care  and  skill  for  his  safety.  It  is  above 
what  is  ordinary;  but  it  is  not  an  insurer  of  the  life  of  the 
passenger.  It  is  not  required  to  anticipate  or  to  guard  against 
an  injury  which  is  not  the  natural  and  probable  result  of  an 
act  that  is  alleged  to  be  negligent,  apart  from  the  question 
whether  the  act  is  in  itself  negligent  or  not." 
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When  an  act  complained  of  as  the  proximate  cause  of  injury 
to  another  is  not  in  itself  wanton,  and  the  result  is  not  that 
which  might  reasonably  have  been  anticipated  as  a  natural 
and  probable  efiect,  there  is  no  actionable  negligence.  Rail- 
way Co.  V.  Kellogg,  94  U.  S.  469,  475,  24  L.  Ed.  256;  Rail- 
way Co.  V.  Elliott,  5  C.  C.  A.  347,  55  Fed.  949,  20  L.  R.  A. 
582;  McGowan  V.  Railroad  Co.,  91  Wis.  147,  64  N.  W.  891; 
Hoag  V.  Railroad  Co.,  85  Pa.  293;  Railway  Co.  v.  Taylor,  104 
Pa.  306,  315;  Cleveland  v.  Steamboat  Co.,  125  N.  Y.  299,  26 
N.  E.  327.  In  Railway  Co.  v.  Kellogg,  cited  above,  it  is 
said: 

''But  it  is  generally  held  that,  in  order  to  warrant  a  finding 
that  negligence,  or  an  act  not  amounting  to  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  it  must  appear  that  the  in- 
jury was  the  natural  and  probable  consequence  of  the  negli- 
gence or  wrongful  act,  and  that  it  ought  to  have  been  foreseen 
in  the  light  of  the  attending  circumstances. ' ' 

The  signal  given  was  intended  to  put  the  plaintiff  upon  his 
guard.  It  seems  to  us  too  plain  for  discussion  that  it  could 
not  be  anticipated  that  the  natural  and  probable  consequence 
of  such  a  warning  would  be  to  make  the  plaintiff  in  error  do 
the  very  thing  it  was  intended  to  warn  him  against.  The 
whole  matter  occurred  in  an  instant  of  time.  The  separation 
occurred  just  as  the  plaintiff  crossed  from  one  car  to  the  other. 
It  was  natural,  when  this  was  seen,  that  some  signal  should 
be  given  to  put  the  plaintiff  on  his  euard.  As  plaintiff  had 
every  reason  to  apprehend,  under  the  circumstances,  that  the 
car  he  had  left  would  be  immediately  cut  out,  it  was  not  to 
be  reasonably  anticipated  that  he  would  so  far  misapprehend 
the  warning  given  as  to  retrace  his  steps  without  looking  to 
see  whether  the  expected  separation  had  not  occurred.  The 
trouble  is,  he  did  not  use  his  head.  He  neither  reflected  nor 
looked  about  him.  He  did  just  what  he  ought  not  to  have 
done,  and  took  the  only  possible  course  attended  with  danger. 
The  proximate  cause  of  his  injury  was  his  own  inconsiderate 
action, — action  which  could  not  have  been  reasonably  antici- 
pated as  a  consequence  of  the  warning  given.  The  facts  were 
undisputed.  The  question  of  proximate  cause,  upon  the  facts 
we  have  stated,  was  a  question  of  law.  The  judgment  must 
be  affirmed. 

Jackson  Electric  Ry.,  Light  &  Power  Co.  z/.  Lowry. 

{Supreme  Court  0/  Mississippi ,  Oct,  28,  igoi,) 

[30  So.  Rep.  634.] 

Street  Railways— Duty  to  Stop  at  Crossings.* 

A  street  railroad  company  owes  a  duty  to  the  public  to  stop  at  its  reg- 
nlar  crossing's,  on  a  seasonable  signal,  to  receive  those  desiring  passage. 

Same — Sanne — Unreasonable  Rule. 
A  rule  of  a  street  railroad  company,  that  where  its  cars  stop  beyond  the 

*See  7  Rap.  A  Mack's  Dig.  465  et  seq. 
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crossing*  they  should  not  be  backed  to  receive  a  person  who  has  properly 
signaled,  is  unreasonable,  when  applied  to  a  passenger  on  a  rainy  night, 
with  a  muddy  road,  the  car  40  feet  beyond  the  crossing,  and  the  passen- 
ger having  7  blocks  to  walk  unless  he  got  passage. 

Same— Same — Disregard  of  Rules— Insulting  Passenger — Punitive  Dam- 
ages. 
In  an  action  against  a  street  railroad  company  whose  employee  fails  to 
stop  a  car  on  proper  signal  from  a  person  at  a  crossing,  and  afterwards 
jeers  at,  insults,  and  ridicules  such  person,  who  has  become  a  passenger 
on  the  return  trip,  the  jury  are  authorized,  in  assessing  the  damages, 
to  allow,  not  only  just  compensation  for  the  injury,  but  to  inflict  a 
proper  punishment  for  the  company's  disregard  of  public  duty. 

Appeal  from  circuit  court,  Hinds  county;  Robert  Powell, 
Judge. 

**To  be  officially  reported.'* 

Action  by  Robert  Lowry  against  the  Jackson  Electric  Rail- 
way, Light  &  Power  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

It  appears  from  the  evidence  in  the  record  that  on  the  nisrht 
of  the  15th  of  March,  1891,  appellee,  who  was  a  citizen  of 
Jackson,  desiring  to  take  passage  on  the  cars  of  the  defendant 
company,  went  to  the  crossing  at  the  intersection  of  Yazoo 
and  State  streets,  a  regular  stopping  place  on  defendant's  line, 
walked  out  on  the  brick  crossing,  and  signaled  an  approaching 
car.  The  signal  was  seen  by  the  employees  of  the  defendant 
company,  but  for  some  reason  the  car  did  not  stop  at  the 
crossing,  but  ran  on  30  or  40  feet  beyond.  It  was  a  dark,  rainy 
nieht,  and  the  defendant  company  had  been  excavating  along 
its  track  for  some  distance,  and  the  streets  beyond  the  cross- 
ing, on  account  of  recent  rains,  were  wet  and  muddy.  The 
conductor  on  the  car  beckoned  to  appellee  to  come  ahead, 
which  appellee  undertook  to  do,  but  finding  it  muddy  he  re- 
fused to  go,  and  demanded  the  conductor  to  back  the  car  to 
the  crossing.  This  the  conductor  refused  to  do,  giving  as  an 
excuse  that  it  was  against  the  rules  of  the  company  to  back 
the  cars,  and,  appellee  refusing  again  to  go  through  the  mud 
to  the  car,  it  moved  on  and  left  appellee  standing  on  the 
crossing.  Appellee  then  walked  on  several  blocks,  and,  on 
seeing  the  car  returning,  he  got  on  it  for  the  purpose  of  find- 
ing out  the  names  of  the  parties  in  charge  of  the  car,  and  paid 
his  fare.  There  is  some  conflict  in  the  testimony  as  to  what 
took  place  on  the  car.  Appellee  testified  that  he  asked  the 
conductor  his  name,  when  the  conductor  mistreated  appellee, 
and  was  guiltv  of  great  rudeness  and  disrespect  and  insolence; 
that,  when  he  (appellee)  left  the  car,  the  conductor  began  to 
sing,  jeer,  and  ridicule  him. 

Williamson,  Wells  &  Croom,  for  appellant. 
Harper  &  Potter,  for  appellee. 

CALHOON,  J.  A  street  railroad  company  is  under  a  duty 
to  the  public  to  stop  at  its  regular  crossings,  on  a  seasonable 
signal,  to  receive  those  desiring  to  take  passage.     It  cannot 
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avoid  this  duty  by  any  practice  or  rules  of  its  own.  Booth, 
St.  Ry.  Law,  §  347.  Its  rules  must  be  reasonable,  and  an 
absolute  contrary  rule  would  be  unreasonable.  It  is  unrea- 
sonable for  it  to  have  a  rule  that  where  its  cars  stopped  be- 
yond the  crossing,  they  should  not  be  backed  to  the  proper 
place,  in  order  to  receive  the  person  signaling,  under  all  cir- 
cumstances. Where  the  distance  is  short,  and  the  road  good, 
and  no  inconvenience  is  given  the  proposed  passenger,  it  is 
not  meant  to  hold  that  such  a  rule  might  not  be  held  proper. 
But  it  is  highly  improper  for  it  to  be  made,  or  obeyed,  to 
apply  in  a  case  like  that  before  us.  Here  it  was  a  rainy 
night,  and  the  road  very  muddy,  and  the  stop  20  or  40  feet 
beyond  the  brick  crossing,  and  the  passenger,  as  known  to  the 
operatives,  with  7  blocks  to  walk  unless  he  got  passage.  As 
to  damages  this  case  cannot  be  grouped  with  the  Marlett 
Case  or  the  cases  of  Railroad  Co.  v.  Scurr,  59  Miss.  41)6,  42 
Am.  Rep.  373;  Railroad  Co.  v.  Jarrett,  59  Miss.  470;  Railroad 
Co.  v.  Gill,  66  Miss.  39,  5  South.  393 ;  Railroad  Co.  v.  Fite, 
67  Miss.  373.  7  South.  223;  Illinois  Cent.  R.  Co.  v.  Brook- 
haven  Mach.  Co.,  71  Miss.  663,  16  South.  252;  or  any  of 
that  line  of  decisions.  It  has  its  true  classification  with  the 
cases  of  Railroad  Co.  v.  Hurst,  36  Miss.  660,  74  Am.  Dec.  785; 
Higgins  v.  Railroad  Co.,  64  Miss.  80,  8  South.  176:  Heirn  v. 
McCaugham,  32  Miss.  17,  66  Am.  Dec.  588. 
Affirmed. 


La  Pointb  v.  Boston  &  M.  R.  R. 

{Supretne  Judicial  Couri  of  Massachusetts^  Hampshire ^  Oct,  /6,  /go/.) 

[61  N.  E.  Rep.  142.] 

Carriers — Injuries  to  Passenger — Stations— Alighting  after  Starting — 
Contributory  Negligence.* 
Plaintiff,  a  passenfifer  on  defendant's  train,  arrived  at  her  destination 
in  the  afternoon.  When  the  station  was  called,  she  arose,  and  started 
for  the  forward  end  of  the  car,  but  was  delayed  by  a  bundle  which  she 
carried,  and  before  reaching*  the  end  of  the  car  she  saw  a  brakeman 
come  in,  shut  the  door  and  sit  down,  the  other  passengers  having* 
alighted.  Plaintiff  went  out  to  the  car  platform,  and  either  stepped  or 
fell  off  the  side  opposite  from  the  station  platform,  after  seeing  that  the 
train  was  moving.  She  wore  a  veil,  which  hindered  her  seeing  that 
the  train  was  moving  quickly  enough  to  save  herself  from  falling.  The 
place  where  she  struck  the  ground  was  some  distance  from  the  end  of 
the  station  platform,  which  was  130  feet  long,  and  the  forward  end  of 
the  car  was  about  the  middle  of  it  while  the  cars  were  at  the  station. 
Held^  that  plaintiff  could  not  recover  for  injuries  received,  she  being 
herself  guilty  of  negligence. 

Exceptions  from  superior  court,  Hampshire  county; 
Albert  Mason,  Judge. 

Action  by  one  La  Pointe  against  the  Boston  &  Maine  Rail- 

*As  to  whether  it  is  contributory  negligence  in  a  passenger  to  alight 
from  a  moving  train,  see  Rickert  v.  Southern  Ry.  Co.  (N.  Car.),  12  Am. 
ft  Eng.  R.  Cas.,  N.  S.,  162,  and  note^  164  et  seq. 
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road.     From  a  judgment  in  favor  of  plaintiff,  defendant  brings 
exceptions.     Exceptions  sustained. 

Hammond  &  Field,  for  plaintifi. 
William  G.  Bassett,  for  defendant. 

LATHROP,  J.  The  plaintiff  was  a  passenger  on  a  train  of 
the  defendant  company,  and  sustained  injuries  by  falling  from 
the  train  while  she  was  attempting  to  alight,  after  the  train  had 
stopped  at  a  station  and  had  started  again.  The  undisputed 
facts  in  the  case  are  that  the  plaintiff,  a  woman  6i  years  old, 
took  the  train  at  Northampton,  intending  to  go  to  Belcher- 
town,  at  IS  minutes  after  2  o'clock  in  the  afternoon  of  January 
6,  1900.  On  reaching  Belchertown,  the  name  of  the  station 
was  called,  and  she  and  other  passensrers  arose,  and  started  for 
the  forward  end  of  the  car.  She  was  incumbered  by  a  hand 
bag  and  a  bundle  containing  some  books,  tied  up  by  a  string. 
One  of  the  books  slipped  out,  and  she  stooped  to  pick  it  up, 
and  while  walking  to  the  end  of  the  car  was  trying  to  get  the 
book  under  the  string.  Before  reaching  the  end  of  the  car, 
she  saw  a  brakeman  come  into  the  car,  shut  the  door,  and  sit 
down.  The  other  passengers  at  this  time  were  on  the  plat- 
form of  the  station.  She  opened  the  door,  stepped  out  onto 
the  platform  of  the  car,  and  began  to  descend  the  steps  to  the 
left,  instead  of  to  the  right,  where  the  platform  of  the  station 
was,  saw  that  the  train  was  moving,  and  either  stepped  off  or 
fell  off  of  the  lower  step  after  the  cars  had  started.  The  place 
where  she  struck  the  ground  was  some  distance  from  the 
end  of  the  platform  of  the  station.  This  platform  was  130 
feet  long,  and  the  forward  end  of  the  car  was  about  the  middle 
of  it  while  the  cars  were  at  the  station.  The  accident  took 
place  about  3  o'clock  in  the  afternoon.  On  the  evidence  we 
are  of  opinion  that  the  court  below  should  have  ruled,  as 
requested  by  the  defendant,  that  the  plaintiff  was  not  entitled 
to  recover.  While  the  plaintiff's  evidence  was  contradictory 
as  to  whether  she  stepped  off  the  car  after  the  train  had  started 
or  fell  ofl,  in  either  case  she  admits  that  she  knew  that  the 
train  was  then  in  motion.  If  she  stepped  ofi,  it  is  clear  that 
she  cannot  recover.  England  v.  Railroad  Co.,  153  Mass.  490, 
27  N.  E.  I.  If  she  fell  off,  it  is  apparent  that  the  place  where 
she  fell  shows  that  the  train  was  in  motion  before  she  opened 
the  door  and  stepped  upon  the  platform ;  and  that,  if  she  had 
used  her  faculties,  she  could  not  have  failed  to  notice  that  the 
cars  were  moving.  In  fact,  the  plaintiff  admitted  that  she 
could  not  see  very  well  because  she  had  a  veil  on,  and  that  her 
veil  hindered  her  from  seeing,  quickly  enough  to  save  herself, 
that  the  train  was  really  moving.  The  accident  was  not  at 
night,  but  in  the  middle  of  the  afternoon,  and  there  was  noth- 
ing to  hinder  her  from  knowing  that  the  train  had  started. 

Exceptions  sustained. 
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{Supreme  Court  of  South  Carolina^  Sept,  25^  igoi.) 

[39  S.  E.  Rep.  762.] 

Ejection  of  Passenger — Sufficiency  of  Evidence  of  Right  to  Return  Pas- 
sage. 

In  an  action  ag'ainst  a  carrier  for  wrong-fully  ejecting'  a  passenger  on 
her  return  trip>  the  plaintiff's  evidence  that  the  regular  fare  from  her 
starting-  point  to  her  destination  was  a  certain  amount,  but  that  on  the 
present  occasion  she  bought  a  round-trip  ticket  for  a  less  amount,  is  suffi- 
cient to  show  her  right  to  a  return  passage,  so  as  to  justify  the  refusing 
of  a  motion  for  a  nonsuit. 

Burden  of  Proving  Condition  on  Ticlcet. 

Where  a  carrier  defends  an  action  by  a  passenger  for  wrong^ful  ejec- 
tion on  the  ground  of  the  passenger's  failure  to  comply  with  conditions  of 
his  ticket,  the  burden  of  proof  is  on  the  carrier  to  show  such  conditions. 

Presumption  That  Passenger  Assented  to  Conditions  on  Excursion 
Ticket. 
Where  a  person  of  ordinary  intelligence  signs  a  railroad  excursion 
ticket,  it  will  be  conclusively  presumed  that  he  knew  and  assented  to  its 
conditions,  though  it  was  not  read  before  or  after  signing,  or  its  condi- 
tions called  to  his  attention. 

Validity  of  Contracts— Fraud — Instructions. 

It  is  not  error  to  instruct,  in  giving  a  general  definition  of  contracts, 
that  there  can  be  no  binding  contract  in  case  of  fraud  or  misrepresenta- 
tion, though  there  is  no  alleg^ation  or  proof  of  fraud  or  misrepresenta- 
tion. 

Sanne — Same — Same — Not  Warranted  by  Pleading  or  Proof. 

In  an  action  against  a  carrier  by  a  passenger  for  wrongful  eviction, 
it  is  error  to  instruct  that,  if  one  party  was  misled  by  the  misrepresen- 
tations of  the  other,  the  former  is  not  bound  by  the  contract  of  carriage, 
there  being  no  allegation  or  proof  of  fraud  or  misrepresentation.' 

Liability  for  Rudeness  of  Conductor. 

A  railroad  company  is  not  liable  in  damages  for  mere  rudeness  of 
lang'uag'e  used  by  its  conductor  towards  its  passenger,  where  such  lan- 
guage is  not  abusive.  * 

Secondary  Evidence  of  Contents  of  Excursion  Ticket. 

In  an  action  against  a  carrier  by  a  passenger  for  wrongful  eviction, 
it  appearing  that  plaintiff  has  lost  her  ticket,  and  defendant  producing 
secondary  evidence  of  its  contents,  consisting  of  the  testimony  of  the 
agent  as  to  what  sort  of  tickets  were  sold  for  the  excursion  in  question, 
it  is  proper  to  submit  to  the  jury  the  question  as  to  the  kind  of  ticket 
plaintiff  purchased. 

New  Trial — Instructions. 

A  new  trial  will  be  granted  for  an  instruction  erroneously  presenting 
the  law,  without  inquiring  on  what  other  grounds  the  jury  may  have 
based  its  verdict. 

Appeal  from  common  pleas  circuit  court  of  Richland  county ; 
Townsend,  Judge. 

Action  by  Isabella  Daniels,  by  her  euardian  ad  litem,  David 
Cooper,  a^inst  Florida  Central  &  Peninsular  Railroad  Com- 
pany for  damages  for  ejecting  her  from  a  passenger  train. 
From  judgment  for  plaintiff,  defendant   appeals.     Reversed. 

So  much  of  the  charge  as  pertains  to  the  questions  raised  on 
appeal  is  as  follows : 

"I  will  say  to  you,  however,  gentlemen,  before  I  take  up  the 
requests  to  charge,  that  it  takes  two  to  make  a  contract ;  that 
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is,  there  must  be  two  contracting:  parties.  There  may  be 
more  than  two  contractiner  parties,  but  there  must  be  one  on 
one  side  and  one  on  the  other;  and  there  is  no  contract  unless 
and  until  their  minds  meet.  They  must  come  together  on 
some  proposition,  and  on  the  proposition  about  which  the 
contract  is  to  be  made.  The  minds  must  meet.  They  must 
agree;  must  come  together  and  discuss  the  matter;  a  week, 
a  day;  no  matter  how  long;  discuss  the  matter  about  which 
they  shall  contract.  There  will  be  no  contract  until  the 
minds  meet,  come  together;  and  there  will  be  no  binding^ 
contract  if  there  is  misrepresentation  or  fraud,  because  that 
vitiates  everything.  But  it  is  for  you  to  say  whether  there 
was  a  contract  between  these  parties,  plaintifi  and  the  rail- 
road company,  by  the  agent  of  the  railroad  or  otherwise. 
You  must  say  whether  there  was  a  contract,  and,  if  you  find 
there  was  a  contract,  then  you  must  say  what  the  contract 
was.  That  is  a  matter  of  fact  for  you.  I  have  nothing  to  say 
about  that.  You  must  say  whether  the  contention  of  the 
plaintiff  is  correct, — whether  it  was  simply  a  contract  to  carry 
the  plaintifi  to  Savannah  and  bring  her  back, — or  whether  it 
was  a  contract  contended  for  by  defendant,  if  there  was  a  con- 
tract; that  it  was  a  contract  with  limitations;  special  con- 
tract with  certain  limitations.  Whether  you  find  the  one 
contract  or  the  other,  it  is  for  you  to  find  whether  the  contract 
such  as  you  find  was  violated  by  either  party.  That  is  all  a 
matter  of  fact  for  you.  I  have  nothing  to  do  with  that  at  all. 
I  charge  you,  further,  if  you  were  to  find  that  there  was  a 
special  contract  with  limitations  in  it,  then  I  charge  you  that 
the  plaintifi  was  bound  by  the  limitations,  if  she  knew  it 
or  should  have  known  it.  I  will  touch  upon  that  point  'should 
have  known  it'  again.  If  she  knew  or  should  have  known  of 
the  limitations,  she  should  be  bound  by  them ;  and,  if  she 
failed  to  comply  with  them,  the  conductor,  the  agent  of  the 
road,  usually  called  *  conductor,'  I  believe,  would  have  the 
right  to  put  her  off  the  train ;  but  before  doing  so  he  should 
examine  the  ticket  to  see  that  she  had ;  to  satisfy  himself ;  to 
see  that  she  had  complied  with  the  requisites  of  the  tickets. 
The  burden  of  proof  is  on  the  railroad  to  show  that  these 
special  limitations  were  in  the  contract. 

** I  will  take  up  the  requests  to  charge.  I  do  not  consider 
that  the  law  covers  a  great  deal  of  ground  in  the  case.  I  will 
take  first  the  requests  of  the  defendant,  as  that  is  the  order  in 
which  the  arguments  were  made,  and  the  plaintiff  last:  *(i) 
That  when  a  person  who  intends  traveling  on  a  railroad  train* 
and  purchases  a  round-trip  ticket  at  a  reduced  rate  of  fare, 
and  signs  the  contract  printed  upon  its  face,  is  bound  by  all 
of  its  reasonable  provisions,  whether  she  had  actually  read  the 
same  or  not,  and  she  is  presumed  to  know  the  same.  *  I  charge 
you  that,  under  the  case  of  Bethea  v.  Railroad  Co.,  26  S. 
C.  91,  I  S.  E.  372;  and,  furthermore,  on  the  general  principle 
that  a  person  who  can  read  should  read  the  contract  he  signs. 


Am  &  Eng  CARRIERS  OF  PASSBNGBRS  109 

R  Cas 

Daniels  v,  Florida  Cent.  &  P.  R.  Co 

^(2)  That  a  condition  in  a  round-trip  railroad  ticket,  sold  at  a 
reduced  rate  of  fare,  that  the  purchaser  will  identify  himself 
to  the  satisfaction  of  the  agent  of  the  company  at  the 
point  of  destination,  and  sign  the  same  and  have  it  stamped, 
is  a  reasonable  condition,  and  the  purchaser  of  such  a  ticket 
is  not  entitled  to  return  on  such  a  ticket  until  it  is  so 
signed  and  stamped.'  I  charge  you  that,  while  it  sounds 
like  charging  upon  the  facts  of  the  case,  reasonable? 
ness  is  a  matter  generally  left  with  the  jury.  Our  supreme 
court  has  said  that  in  the  same  words  that  stipulation 
is  reasonable;  at  least,  it  is  not  unreasonable.  I  charge 
you  that  stipulation  is  reasonable.  '(3)  That  it  is  the  right  of 
a  railroad  company  to  expel  a  passengrer  who  is  found  upon 
one  of  its  trains  who  fails  to  present  a  valid  ticket  for  her 
passage,  or  to  pay  her  fare. '  I  charge  you  that  is  the  law,  as 
I  understand  it.  If  the  ticket  is  wrong,  the  conductor  must 
go  according  to  the  rules  of  the  company,  which  has  to  carry 
the  public  and  at  certain  times  has  a  great  duty  imposed  upon 
it;  and,  if  he  has  to  put  of!  a  passenger  because  the  ticket  is 
wrong,  the  conductor  must  do  that.  The  railroad  may  be 
liable  for  issuing  the  wrong  ticket,  but  not  for  putting  him  ofi. 
H4)  That  a  railroad  company  is  not  liable  for  rude  language 
used  by  one  of  its  conductors  to  a  passenger,  lawfully  requir- 
ing such  a  passenger  to  get  off  its  train.*  That  is  a  very  gen- 
eral proposition  to  charge, — that  the  company  is  not  liable 
for  rude  language ;  depends  upon  the  degree  of  rudeness.  I 
would  say  the  company  is  not  liable  for  strict,  business  lan- 
guage,— firm,  business-like  talk.  But,  if  the  rudeness  goes  to 
such  extent  as  to  be  abusive,  I  would  not  charge  you  that 
the  railroad  is  not  liable,  where  everybody  is  presumed  to 
be  on  the  train  correctly  until  shown  to  the  contrary.  So 
decided  by  our  supreme  court.  I  will  not  charge  you  that 
proposition  as  it  stands,  but  for  ordinary,  strict,  business  lan- 
guage, I  would  say  the  company  is  not  liable;  but  if  it  should 
go  to  an  unreasonable  extent,  so  as  to  become  abusive, 
I  would  say  that  the  company  is  liable  for  it. 

"The  plaintiff  requests  me  to  charge  you  as  follows:  *(i)  A 
person  upon  a  railroad  train  is  presumed  to  be  a  passenger  and 
to  be  rightfully  there,  and  such  a  person  could  not  be  considered 
a  trespasser  until  she  had  refused  to  exhibit  her  ticket  or  pay 
the  fare  demanded.'  I  charge  you  that.  ^(2)  A  conductor  of 
a  railroad  train  has  no  right  to  eject  a  passenger  until  the  pas- 
senger has  refused  to  exhibit  her  ticket  or  pay  the  fare 
demanded;  and,  if  he  does,  the  railroad  company  is  liable  in 
damages  to  the  person  ejected.*  I  charge  you  that.  *(3) 
Where  a  railroad  company  issues  tickets  with  special  condi- 
tions, the  burden  of  proof  is  upon  it  to  show  what  were  those 
special  conditions,  where  they  are  relied  upon  to  relieve  the 
raikoad  from  liability.*  I  charge  you  that.  I  have  already 
chaii:ed  you  that  in  substance.  *  (4)  Even  if  you  find  that  the 
plaintiff's  ticket  was  required  to  be  signed  and  stamped  in 
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Savannah,  yet.  if  the  plaintiff  was  misled  as  to  its  require- 
ments by  the  representations  and  conduct  of  the  agent  of  the 
company  who  sold  the  ticket,  then  she  would  not  be  bound 
by  those  requirements,  she  being  ignorant  thereof. '  I  charge 
you  that.  I  have  already  charged  you  that,  when  the  minds 
of  two  persons  meet,  there  is  a  contract,  unless  there  is  fraud 
or  misrepresentation.  Then  the  party  who  is  deceived  is  not 
bound  by  the  contract.  *(5)  I  charge  you  that  it  is  for  you  to 
say  what  the  contract  was.  I  further  charge  you  that  it  takes 
at  least  two  parties  to  make  a  contract,  and  that  to  constitute 
a  contract  the  two  parties  must  concurrently  assent  to  the 
same  thing  at  the  same   instant  of  time. '     I  charge  you  that. 

**You  are  to  be  governed  by  the  preponderance  of  the  evi- 
dence in  reaching  your  verdict.  I  don't  know  that  there  is 
anything  else  to  charge  you  on. 

**  Juror  Brennen :  Have  we  the  right  to  consider  the  person 
being  an  infant, — as  to  whether  or  not  it  would  not  be  an 
ex  parte  contract  on  the  part  of  the  railroad  in  making  an 
infant  sign  a  contract  of  that  kind;  would  it  be  binding.^  The 
Court:  If  counsel  wish  to  say  anything  about  it,  I  will 
hear  them.  Mr.  Lyles :  I  do  not  see  the  competence  of  the 
question.  At  the  same  time,  I  do  not  think  there  is  any 
doubt  about  it  that  an  infant  may  purchase  a  railroad  ticket, 
and  if  she  purchase  a  railroad  ticket  with  qualifications  in  it, 
and  if  they  are  reasonable  and  are  binding  upon  the  public 
generally,  why  she  is  bound  by  it.  In  other  words,  it  would 
be  a  fraud,  if  an  infant  were  to  purchase  a  railroad  ticket  with 
special  provisions  which  were  ordinarily  binding  in  law,  for 
$1.50,  when  the  regular  fare  would  be  $9.90.  Now,  an  infant 
is  not  bound  by  an  ordinary  contract,  except  for  necessaries, 
but  she  cannot  take  advantage  of  a  contract  she  has  entered 
into  without  bearing  the  burden  of  it.  In  this  case  they  are 
suing  upon  a  contract,  and,  if  they  take  it,  they  take  it  with 
the  burden :  and,  moreover,  it  is  shown  that  the  ticket  was 
purchased  by  the  aunt.  Mr.  Brennen :  Mr.  Lyles  argued 
that  this  contract  had  been  violated  by  the  person  who  had 
purchased  this  ticket  because  she  had  not  gone  to  a  certain 
point  and  got  it  stamped ;  and  the  question  would  arise,  or 
might  arise,  whether  or  not  it  was  an  ex  parte  contract  on  the 
part  of  the  railroad.  Mr.  Thomas:  I  do  not  think  it  needs 
any  discussion.  The  Court :  In  the  case  of  Roundtree  against 
Moore,  where  an  infant  had  obtained  supplies  for  the  year, 
used  them  in  the  crop,  and  would  not  pay,  Moore  levied  on 
the  crop ;  and  he  took  the  ground  he  was  an  infant,  and  not 
liable  for  the  contract  which  he  had  made.  I  decided  he  was 
liable  because  he  had  made  the  contract;  he  had  the  benefit 
of  it,  and  was  bound  same  as  anybody  else.  The  supreme 
court  confirmed  it.  Moore  v.  Roundtree,  35  S.  E.  386.  So 
that  my  view  of  the  matter  is  generally  that  there  are  some 
contracts  that  infants  are  not  liable  for,  and  only  liable  as  a 
general  thing  for  necessaries,   raiment,   food,  something  of 
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that  kind;  but  where  infants  go  and  undertake  to  act  for 
themselves,  start  out  in  life,  act  for  themselves,  and  are 
allowed  to  do  so,  and  make  a  contract  with  others,  and  get 
the  benefit  of  the  contract,  they  are  bound  by  it  as  much  as 
anybody  else.  That  is  all  I  have  to  say  to  you,  gentlemen. 
If  you  have  any  confusion,  come  out  and  ask  for  instruction." 

C.  J.  C.  Hutson  and  Wm.  H.  Lyles,  for  appellant. 
Jno.  P.  Thomas,  Jr.,  and  P.  H.  Nelson,  for  appellee. 

McI  VER,  C.  J.     This  was  an  action  to  recover  damages  for 
ejecting  plaintifi  from  one  of  the  trains  of  the  defendant 
company.     The  allegations  of  the  complaint,   so  far  as  they 
affect  the  questions  involved  in  this  appeal,   may  be  stated 
substantially  as  follows:    That  on  the  6th  of  August,  1899,  at 
the  station  of  the  defendant  in  the  city  of  Columbia,  the 
plaintifi  purchased  and  paid  for  ''a  round-trip  ticket  for  her 
transportation   from  said  city    of  Columbia    to  the  city  of 
Savannah,  in  the  state  of  Georgia,  and  return,"  and  boarded 
defendant's  train  at  the  said  city  of  Columbia,   and    was 
thereupon  carried  to  the  said  city  of  Savannah ;  that  on  the 
7th  of  August,  1899,  the  said  plaintifi  boarded  the  defendant's 
train  at  Savannah  for  the  purpose  of  returning  '^on  her  said 
ticket"  to  the  city  of  Columbia;  ''that  when  said  train  had 
gotten  only  a  few  miles  from  Savannah,  Ga.,  the  defendant's 
agent  in  charge  of  the  train  caused  the  same  to  stop,   and 
peremptorily  ordered  plaintifi,  together  with  certain  other 
passengers,  to  leave  the  train,  without  having  demanded   of 
plaintiff  her  said  ticket,  or  without   having  seen  the  same,  or 
without  demanding  of  her  fare  for  her  transportation  from  the 
said  city  of  Savannah  to  the  said  city  of  Columbia,    and 
thereupon  this  plaintifi  ofiered  her  said  ticket  to  the  said 
agent  of  the  defendant,  but  he  refused  to  accept  the  same"; 
that  the  defendant,  at  a  point  between  stations  about  4^  miles 
from  Savannah,  where  there  was  no  shelter  or  convenience  for 
passengers,  ''and  with  intent  to  degrade,  humiliate,  and  wound 
the  plaintifi  in  her  person  and  feelings,  caused  and  forced  her 
to  be  ejected  from  the  said  train,  willfully  and  unlawfully,  in  a 
high-handed  manner,  and  without  regard  to  the  rights  of  the 
plaintifi,  and  with  a  design  to  injure,  humiliate,  degrade,  and 
oppress  her  in  the  exercise  of  her  lawful  rights" ;  and  that  tho 
plaintifi  was  compelled  to  walk  back  in  the  nighttime  to  Savan- 
nah, where  she  was  detained  until  the  next  day,  and  was  com- 
pelled to  purchase  a  ticket  from  defendant,  for  which  she  paid 
the  sum  of  $4-95.  for  her  transportation  to  Columbia,  in  order 
to  return  to  her  home  in  said  city.     The  defendant  answered, 
denying  every  allegation   in   the  complaint  material  to   the 
points  raised  by  this  appeal.     The  case  came  on   for  trial 
before  his  honor  Judge  Townsend  and  a  jury,  and  at  the  close 
of  the  testimony  for  the   plaintifi  a  motion  ifor  a  nonsuit  was 
made,  which  was  refused  without  assigning  any  reasons,  and 
the  case  went  to  the  jury,  after  hearing  the  testimony  adduced 
by  defendant  and  that  in  reply  by  plaintifi;  and.  after  hearing 
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the  argument  of  counsel  and  the  charee  of  the  circuit  judge, 
the  jury  rendered  a  verdict  for  the  plaintiff  in  the  sum  of  $400. 
The  defendant  thereupon  moved  for  a  new  trial  on  the 
minutes,  which  was  refused  without  assigning  any  reasons ; 
and  from  the  judgment  entered  upon  the  verdict  the  defendant 
appealed,  basing:  its  appeal  upon  14  exceptions,  which  are 
set  out  in  the  record,  but  which  need  not  be  here  stated 
specifically,  as  we  propose  to  consider  the  points  made  by 
these  exceptions  under  the  several  heads  presented  in  the 
argument  of  counsel  for  appellant,  omitting  the  first  head, 
which  being  based  upon  the  first  exception,  which  was  aban- 
doned on  the  argument  here,  need  not  be  further  noticed. 
Inasmuch  as  the  exceptions  are  based  mainly  upon  alleged 
errors  in  the  charge  of  the  circuit  judge,  it  will  be  necessary 
for  the  reporter  to  incorporate  in  his  report  of  the  case  a  copy 
of  the  charge  as  set  out  in  the  **case.*' 

The  first  point  made  by  counsel  for  appellant  in  his  printed 
argument  having:  been  abandoned,  as  above  stated,  we  proceed 
to  consider  his  second  point,  which  is  thus  stated  in  his 
printed  argument:  ''That  the  action  was  based  upon  a 
special  contract  alleged  in  the  complaint,  [and]  that  there 
was  no  evidence  on  the  part  of  the  plaintiff  to  show  that  by 
the  terms  of  that  contract  she  was  entitled  to  return  passage 
from  the  city  of  Savannah  to  the  city  of  Columbia."  From 
this  counsel  argues,  first,  that  there  was  error  in  refusing  the 
motion  for  a  nonsuit.  The  conclusive  answer  is  that  it  is 
a  mistake  to  say  that  there  was  no  evidence  on  the  part  of 
the  plaintiff  to  show  that  by  the  terms  of  that  special  contract 
she  was  entitled  to  return  passage  from  the  city  of  Savannah 
to  the  city  of  Columbia.  The  only  testimony  before  the 
court  at  the  time  the  motion  for  a  nonsuit  was  made  and  re- 
fused was  that  of  the  plaintiff  herself;  and  she  testified  that 
the  regular  fare  from  Columbia  to  Savannah  was  $4.91;,  but 
that  on  the  occasion  in  question  she  bought  a  round-trip  ticket 
for  $1.50,  called  a  ''Saturday  night  ticket,'*  and  that  she  had 
lost  her  ticket  after  she  was  ejected  from  the  train.  This 
testimony,  to  say  the  least  of  it,  certainly  afforded  some  evi- 
dence that  the  ticket  which  she  bought  entitled  her  to  return 
passage  from  Savannah,  as  she  alleges  in  the  complaint;  for, 
as  every  one  knows,  a  "round-trip*'  ticket  entitles  the  holder 
to  return  passage.  It  is  clear,  therefore,  that  there  was  no 
error  in  refusing  the  motion  for  a  nonsuit  upon  the  ground 
stated.  Next  it  is  contended  that  there  was  error  in  refusing 
the  motion  for  a  nonsuit  because  the  plaintiff  had  failed  to 
prove  the  terms  of  the  special  contract  alleged  in  the  com- 
plaint. It  must  be  remembered  that  at  the  time  the  motion 
for  a  nonsuit  was  made  it  did  not  appear  that  the  special  con- 
tract contained  any  other  condition  than  that  under  it  the 
holder  was  entitled  to  return  passage,  and  as  to  that  condi- 
tion there  certainly  was  evidence.  The  ticket  itself  had  been 
lost,   and  therefore  could  not   be  offered   in   evidence;  and 
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whether  it  contained  any  other  terms  or  conditions  was  a 
matter  of  conjecture  purely,  for  the  plaintiff  testified  that  she 
had  never  read  the  ticket,  and,  of  course,  could  not  say  what 
it  contained.  It  is  true  that  she  signed  the  ticket  at  the 
instance  of  the  agent  who  sold  her  the  ticket,  but  she  says  she 
did  not  read  it  and  did  not  know  what  was  in  it.  There  was 
therefore  no  error  in  refusing  the  nonsuit  on  this  ground. 

It  is  next  contended  that  the  circuit  judge  erred  in  his  charge 
to  the  jury  with  respect  to  the  burden  of  proof  as  to  the  terms 
and  conditions  mentioned  in  the  ticket  such  as  that  the  plain- 
tiff is  said  to  have  purchased  in  this  instance.  We  see  no 
error  in  the  instructions  given  to  the  jury  upon  this  point. 
Indeed,  the  defendant  did  offer  testimony  tending  to  show  that 
the  ticket  bought  by  the  plaintiff  did  contain  a  condition  that 
if  it  was  not  signed  by  the  plaintiff  in  Savannah,  and  stamped 
by  the  railroad  agent  at  that  point,  it  would  not  be  good  for 
the  return  passage  to  Columbia,  and  that  was  the  real  ground 
of  defense.  It  is  true  that,  the  ticket  held  by  the  plaintiff 
having  been  lost,  the  primary  evidence  of  what  were  its  con- 
ditions could  not  be  offered;  but  the  secondary  testimony 
afforded  by  a  sample  copy  of  the  ticket  and  the  testimony  of 
Mr.  Seay,  the  ticket  agent  at  Columbia,  which  was  not  contro- 
verted, tended  to  show  that  plaintiff's  ticket  contained  such 
a  condition;  and  the  testimony  of  the  conductor,  which, 
however,  was  contradicted  by  the  plaintiff,  afforded  direct 
evidence  that  the  plaintiff's  ticket  did  contain  such  a  condi- 
tion, and  that  it  had  not  been  complied  with.  Exceptions 
2,  3.  7»  9»  13.  and  14,  raising  this  point,  are  overruled. 

Appellant  next  contends  that  there  was  error  in  the  instruc- 
tions eriven  to  the  jury  in  regard  to  what  is  necessary  to  con- 
stitute a  contract,  when  he  said  to  the  jury:  '4t  takes  two 
to  make  a  contract ;  that  is,  there  must  be  two  contracting 
parties,  *  *  *  and  there  is  no  contract  unless  and  until 
their  minds  meet.  They  must  come  together  on  some  prop- 
osition, and  on  the  proposition  about  which  the  contract  is 
to  be  made.  Their  minds  must  meet;  they  must  agree; 
must  come  together  and  discuss  the  matter ;  a  week,  a  day ; 
no  matter  how  long;  discuss  the  matter  about  which  they  shall 
contract" ;  the  error  alleged  in  the  fourth  exception  being  that 
the  judge  thereby  indicated  to  the  jury  that  a  contract  could 
not  be  made  by  the  mere  purchase  and  signing  of  a  special 
rpund-trip  excursion  ticket,  without  a  discussion  between  the 
purchaser  and  the  agent  of  the  railroad  company;  and  in 
charging  as  complained  of  in  the  twelfth  exception,  as 
follows:  "I  charge  you  that  it  is  for  you  to  say  what  the  con- 
tract was.  I  further  charge  you  that  it  takes  at  least  two  par- 
ties to  make  a  contract,  and  that,  to  constitute  a  contract,  the 
two  parties  must  concurrently  assent  to  the  same  thing  at  the 
same  time;"  the  error  indicated  by  this  exception  being  that 
the  language  used  by  the  fudge  was  well  calculated  to  make 
the  jury  believe  that,  even  although  the  plaintiff  had  signed  the 
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contract  embodied  in  the  ticket,  she  would  not  be  bound 
by  the  terms  thereof  if  her  mind  had  not  actually  acted  upon 
and  assented  to  such  terms.  This,  we  think,  was  error, 
especially  under  the  undisputed  testimony  in  this  case  that 
the  plaintiff  had  bought  the  ticket  at  the  office  in  Columbia, 
knowing  it  to  be  a  round-trip  ticket,  and  had  there  signed 
the  same;  and  the  fact  testified  to  by  plaintiff,  that  she  had 
not  read  and  did  not  know  that  one  of  the  conditions  embraced 
in  such  a  ticket  was  that  it  would  not  be  good  for  a  return 
passage  unless  she  also  signed  it  in  the  presence  of  the  aeent 
at  Savannah,  and  had  it  stamped  by  such  agent,  cannot  affect 
the  question,  for,  while  it  may  be  true  that  the  purchase  was 
somewhat  hurried,  yet  she  had  abundant  opportunity  of  read- 
ing it,  and  thus  learning  the  conditions  which  it  contained,  be- 
fore she  undertook  to  return  on  that  ticket.  For  in  Bethea 
V.  Railroad  Co.,  26  S.  C.  91,  i  S.  E.  372  (a  case  very  similar 
to  the  case  under  consideration),  in  disposing  of  an  exception 
making  the  ooint  that  the  plaintiff  was  not  bound  by  any  of 
the  special  (small  type)  conditions  on  the  ticket,  '4or  the 
reason  that  they  were  not  brought  to  his  attention  before  he 
signed  his  name  to  them  and  paid  his  money,  and  because  be 
had  no  knowledge  of  them,''  the  court  used  the  following 
language:  ''We  have  little  doubt  that  the  transaction  of  pur- 
chasing the  ticket  at  Florence  was  somewhat  hurried,  but  the 
plaintiff  signed  the  contract,  and  in  doing  so  certainly  made 
himself  a  party  to  all  the  conditions  therein  stated.  It  would 
tend  to  disturb  the  force  of  all  such  contracts  if  one  in  pos- 
session of  ordinary  capacity  and  intelligence  were  allowed  to 
sign  a  contract  and  act  under  it  in  the  enioyment  of  all  its 
advantages,  and  then  repudiate  it  upon  the  ground  that  its 
terms  were  not  brought  to  his  attention.  In  the  absence  of 
all  fraud,  misrepresentation,  or  mistake,  it  must  be  presumed 
that  he  read  the  contract  and  assented  to  its  conditions. ''  To 
the  same  effect,  see  Boy  Ian  v.  Railroad  Co.,  132  U.  S.  146, 
10  Sup.  Ct.  so,  33  L.  Ed.  290, — a  case  quite  similar  to  this, — 
where  Mr.  Justice  Gray,  in  delivering  the  opinion  of  the  court, 
used  this  language:  **The  only  contract  between  the  parties 
was  an  express  one,  signed  by  the  plaintifi  himself  as  well  as 
by  the  defendant's  agent  at  Chicago,  and  contained  in  a 
ticket  for  a  passage  to  Hot  Springs  and  back.  The  plaintiff, 
having  assented  to  that  contract  by  accepting  and  signing  it. 
was  bound  by  the  conditions  expressed  in  it,  whether  he  did 
or  did  not  read  them  or  know  what  they  were."  In  view  of 
the  authoritative  decisions,  it  is  clear  that  there  was  error  in 
giving  to  the  jury  the  instructions  excepted  to  in  these  two 
exceptions,  4  and  12,  and  that  these  exceptions  must  be  sus- 
tained, as  they  were  well  calculated  to  induce  the  jury  to  be- 
lieve that  if  the  plaintiff  had  not  read  and  did  not  know  the 
terms  of  the  contract  evidenced  by  the  ticket,  as  the  plaintiff 
testified,  she  would  not  be  bound  by  the  condition  stated  in 
the  contract,  evidenced  by  the  ticket, — that  it  would  not  be 
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good  for  return  passage  unless  it  was  signed  by  plaintiff  and 
stamped  by  the  agent  in  Savannah.  The  plaintiff,  though  a 
colored  girl  of  about  the  age  of  i8  years,  was  able  to  read  and 
write,  as  she  testified,  and  did  actually  read  while  on  the  stand 
this  notice  printed  on  the  sample  ticket  offered  in  evidence, 
which  Mr.  Seay  says  was  the  only  form  used  on  that  occasion 
(referring  to  the  time  when  the  plaintiff  bought  her  ticket),  in 
bold-face,  clear  type,  easily  legible,  which  read  as  follows : 
*'To  Purchaser:  Read  this  contract,  and  take  notice  that  the 
return  part  of  this  ticket  must  be  stamped  and  your  signature 
witnessed  in  the  manner  prescribed,  before  it  will  be  honored 
for  passage. ' '  In  the  absence  of  any  evidence  to  the  con- 
trary, and  especially  in  the  face  of  the  testimony  of  the  plain- 
tiff herself  that  she  could  read  and  write,  it  must  be  assumed 
that  she  was  a  person  of  ordinary  intelligence,  and  when  she 
bought  and  signed  a  round-trip  ticket  from  Columbia  to 
Savannah  at  a  price  less  than  one-sixth  of  the  regular  fare  (a 
circumstance  which  of  itself  was  well  calculated  to  invite  her 
attention  to  the  terms  and  conditions  of  such  ticket),  which 
distinctly  informed  her  of  the  conditions  upon  which  she  could 
use  it  for  return  passage,  and  also  contained  a  notice  especially 
calling  her  attention  to  the  terms  upon  which  alone  she  could 
use  it  for  her  return  passage,  it  must  be  conclusively  presumed 
(as  the  cases  cited  practically  hold),  as  matter  of  law,  that  she 
knew  the  terms  of  the  contract  and  was  bound  thereby,  even 
though  the  actual  fact  may  be  (if  it  be  a  fact)  that  she  did  not 
discuss  the  matter  ''with  the  agent  who  sold  her  the  ticket,  or 
that  her  mind  had  not  actually  acted  upon  it  and  assented  to 
it/'  which  could  not  very  well  be  the  case  if  she  did  not  read 
and  did  not  know^what  were  the  terms  contained  in  the  con- 
tract evidenced  by  the  ticket. 

We  next  proceed  to  consider  the  fourth  ground  taken  in  the 
alignment  for  appellant,  which  is  based  upon  the  language 
quoted  from  the  judge's  charge  in  exceptions  5,  10,  and  11,  in 
reference  to  fraud  and  misrepresentation ;  the  error  imputed 
being  that  there  being  no  allegation  of  fraud  or  misrepresen- 
tation in  the  complaint,  and  no  testimony  to  that  effect,  it  was 
erroneous  and  misleading  to  the  jury  to  introduce  the  elements 
of  fraud  and  misrepresentation  into  the  inquiry  to  be  made  by 
the  jury.  It  is  true  that  there  is  no  allegation  in  the  com- 
plaint of  any  fraud  or  misrepresentation,  and  no  testimony 
upon  that  subject,  and,  if  the  jury  had  been  instructed  to  in- 
quire whether  there  was  any  fraud  or  misrepresentation,  that 
might  have  been  erroneous.  The  language  quoted  from  the 
charge  in  the  fifth  and  eleventh  exceptions  is  only  a  portion 
of  a  sentence  in  which  the  judge  was  instructing  the  jury  as 
to  what  would  constitute  a  contract  generally ;  and,  while  it 
may  not  have  been  necessary,  we  do  not  think  it  was  error  of 
law  to  include  in  his  general  instruction  the  matter  of  fraud 
or  misrepresentation,  as  the  jury  were  not  instructed  to  in- 
quire whether  there  had  been  any  fraud  or  misrepresentation 
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in  this  case.  Those  two  exceptions  must  therefore  be  over- 
ruled. It  is  different,  however,  with  the  tenth  exception,  for 
there  the  jury  were  instructed,  at  the  request  of  the  plaintiff, 
as  follows:  **Even  if  you  find  that  the  plaintiff's  ticket  was 
required  to  be  signed  and  stamped  in  Savannah,  yet,  if  the 
plaintiff  was  misled  as  to  its  requirements  by  the  representa- 
tions and  conduct  of  the  agent  of  the  company  who  sold  that 
ticket,  then  she  would  not  be  bound  by  its  requirements,  she 
being  ignorant  thereof. "  This  was  a  plain  indication  to  the 
jury  that  they  must  inquire  into  a  fact  which  was  not  alleged 
in  the  complaint,  and  of  which  there  was  not  the  slightest 
testimony.  The  plaintiff  was  the  only  witness  who  testified 
as  to  what  occurred  when  she  bought  her  ticket  from  the  agent 
in  Columbia,  and  she  does  not  pretend  to  say  that  said  agent 
made  any  representations  whatever  to  her  in  regard  to  the 
necessity  of  signing  and  stamping  the  ticket  in  Savannah. 
All  that  he  did  or  said  to  her  was  to  push  the  ticket  to  her  and 
tell  her  to  sign  it,  which  she  did  as  required  by  the  terms  of 
the  ticket.  If,  therefore,  the  jury  had  undertaken  to  inquire 
whether  the  plaintiff  was  misled  as  to  the  requirements  of  the 
ticket  by  the  representations  of  the  agent  of  the  company  who 
sold  the  ticket,  as  they  were  required  to  do  by  the  charge,  they 
would  have  had  to  inquire  as  to  a  fact  which  was  not  only  not 
alleged  in  the  complaint,  but  of  which  there  was  no  testimony 
whatever,  and  their  finding  as  to  such  fact  would  be  based 
purely  upon  conjecture.  This  was  error,  and  exception  lo 
must  therefore  be  sustained. 

The  next  point  made  is  based  upon  exception  8,  in  which 
complaint  is  made  of  error  in  modifying  defendant's  request 
to  charge  '^that  a  railroad  company  is  not  liable  for  rude  lan- 
guage used  by  one  of  its  conductor^  to  a  passenger,  lawfully 
requiring  such  passenger  to  get  off  its  train."  We  do  not 
see  any  error  in  the  modification  of  this  request  which  appears 
in  the  judge's  charge,  for  he  practically  instructed  the  jury 
that  the  company  would  not  be  liable  for  any  language  used 
by  the  conductor  unless  it  was  abusive,  and  there  was  no 
pretense  that  any  such  language  was  used ;  for,  according  to 
the  plaintiff's  own  testimony,  the  language  used  was:  "Get 
in  there.  Get  your  things  and  get  out  of  here.  Got  no  time 
to  waste."  While  it  is  quite  probable  that  the  conductor 
spoke  in  a  quick,  peremptory  tone,  there  was  no  element  of 
abuse  in  what  he  said  to  her  when  she  went  to  the  door  of  the 
car,  seeing  the  people  in  front  of  her  getting  off.  This  excep- 
tion is  overruled. 

The  last  point  made  by  counsel  for  appellant  is  based  upon 
exception  6,  in  which  error  is  imputed  to  the  circuit  judge  in 
charging  the  jury  as  follows:  **You  must  say  whether  the 
contention  of  the  plaintiff  is  correct;  whether  it  was  simply  a 
contract  to  carry  the  plaintiff  to  Savannah  and  bring  her  back, 
or  whether  it  was  a  [the.?]  contract  contended  for  by  defend- 
ant.    If  it  was  a  contract,  that  it  was  a  contract  with  limita- 
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tions;  special  contract  with  certain  limitations;'' the  error 
indicated  being  that  there  was  no  evidence  save  that  offered 
by  defendant  which  tended  to  prove  a  special  contract  with 
certain  limitations.  It  is  true  that  the  testimony  on  the  part 
of  the  pUintifi  tended  to  show  that  the  only  condition  con- 
tained in  the  ticket  which  was  actually  known  to  the  plaintiff 
was  that  she  was  entitled  to  return  passage;  but  the  plaintiff 
having  lost  her  ticket,  which  it  was  claimed  contained  the 
other  condition  that  it  would  not  be  good  for  return  passage 
unless  it  was  signed  by  the  plaintiff  and  stamped  by  the  agent 
in  Savannah,  it  was  necessary  to  introduce  secondary  evidence 
of  the  contents  of  the  lost  ticket,  and  this  was  done  by  the 
defendant  offering  Mr.  Seay  as  a  witness,  who  testified  that 
he  was  the  ticket  agent  of  the  defendant  company  in 
Columbia;  and,  while  he  did  not  in  person  sell  to  the  plaintiff 
a  ticket  on  the  occasion  in  question,  yet  he  could  state  as  a 
fact  that  the  only  form  of  ticket  used  for  that  occasion  was  the 
X-o  form,  of  which  he  produced  a  sample,  which  was  received 
in  evidence  and  constitutes  a  part  of  the  testimony  set  out  in 
the  "case."  But,  of  course,  it  was  for  the  jury  to  pass  upon 
the  force  and  effect  of  this  testimony.  There  is  therefore  no 
basis  for  the  error  imputed  in  the  sixth  exception,  which  is 
overruled. 

If  it  should  be  said,  as  has  been  intimated  in  the  argument 
of  counsel  for  respondent,  that  the  jury  may  have  based  their 
verdict  upon  the  fact  testified  to  by  plaintiff,  that  the  con- 
ductor did  not  examine  her  ticket  and  did  not  demand  her  fare 
before  ejecting  her  from  the  train,  the  answer  is  obvious  that 
such  a  position  is  based  on  conjecture  purely;  for  neither  this 
nor  any  other  court  has  the  means  of  ascertaining  the  ground 
upon  which  the  jury  based  their  verdict,  and  will  not  and 
cannot  enter  into  any  such  inquiry ;  and  where,  as  in  this 
case,  there  appears  to  be  error  in  the  instructions  given  to  the 
jury,  a  new  trial  must  be  granted,  especially  where,  as  in  this 
case,  the  facts  testified  to  by  the  plaintiff  upon  which  this 
conjecture  rests  are  emphatically  contradicted  both  by  the 
conductor  and  by  the  witness  Jefferson  Grant,  who  held  the 
light  for  the  conductor  while  he  was  examining  the  tickets  of 
all  those  who  were  required  to  leave  the  train  on  the  occasion 
in  question. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial. 


Baldwin  v.  Grand  Trunk  Ry.  Co.  op  Canada. 

{Supreme  Court  of  Michigan^  Oct,  8,  igoi,) 
[87  N.  W.  Rep.  380.] 

Injury  to  Passenger  by  Sudden  Starting  of  Car — Sufficiency  of  Evidence 
to  Sustain  Verdict. 
Plaintiff  in  an  action  for  injuries  alleg'ed  to  have  been  received  by  the 
train  on  which  he  was  a  passen>^er  suddenly  starting  as  he  was  in  the 
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act  of  g'etting'  off  did  not  bring'  suit  until  two  years  after  the  injury  oc- 
curred. He  made  no  complaint  at  the  time  of  the  accident,  nor  did  he 
make  any  claim  on  the  railroad  company  until  the  action  was  brought. 
He  alleged  that  he  was  thrown  off  by  the  sudden  starting  of  the  cars 
with  a  jerk.  Experienced  men  testified  that  it  would  be  impossible  to 
start  a  train  equipped  as  it  was  with  a  jerk,  so  as  to  throw  the  passenger 
from  the  steps.  Plaintiff  testified  that  certain  men  whom  he  knew  well 
were  engaged  in  the  running  of  the  train.  The  records  of  the  company 
show  that  such  men  were  not  on  the  train  that  night,  and  these  men 
testified  that  they  were  not  present  at  the  time.  Held,  that  verdict  for 
plaintiff  was  not  sustained  by  the  evidence. 

Whether  Passenger  on  Train  Not  Stopping  at  His  Station  a  Tres- 
passer.* 
A  passenger  entering  a  train  knowing  that  it  sometimes  stopped  at  a 
station  to  which  he  was  destined  cannot  be  ir^g'^i'^ed  as  a  trespasser 
until  he  has  been  notified  by  the  conductor  that  it  would  not  stop,  and 
failed  to  comply  with  the  conductor's  requirements  to  leave  at  a  station 
before  reaching  his  destination,  or  go  to  the  one  beyond. 

Error  to  circuit  court,  Macomb  county;  James  G.  Tucker, 
Judge. 

Action  by  Fred  C.  Baldwin  against  the  Grand  Trunk  Rail- 
way Company  of  Canada.  From  a  judgment  in  favor  of 
plaintiff,  defendant  brings  error.     Reversed. 

No  objection  is  made  to  the  statement  in  appellant's  brief. 
That  statement  is  as  follows:  ''The  plaintiff  claims  that  on 
the  night  of  July  2,  1897,  he  went  to  the  defendant's  station 
agent  at  New  Haven,  in  the  county  of  Macomb,  to  inquire  of 
the  agent  whether  he  could  go  to  Mt.  Clemens  and  return  that 
evening  on  No.  4,  the  midnight  train,  which  was  not  scheduled 
to  stop  at  New  Haven.  The  plaintiff  knew  that  said  train 
was  not  scheduled  to  stop  at  New  Haven.  He  had  himself, 
posted  in  his  saloon,  a  copy  of  the  defendant's  printed  time 
card  showing  the  fact.  He  says  that  the  agent  at  first  told 
him  that  the  train  would  not  stop;  that  he  then  started  to  go 
home,  and  that,  after  he  had  gone  a  short  distance,  the  agent 
called  him  back,  and  told  him  that  if  he  would  buy  a  ticket 
to  Mt.  Clemens  and  return  the  train  would  stop ;  that  he  then 
bought  a  return  ticket,  and  took  the  8:18  train  for  Mt. 
Clemens ;  that  he  took  No.  4  at  Mt.  Clemens  to  return  to 
New  Haven,  leaving  Mt.  Clemens  between  11  and  12  o'clock 
the  same  night ;  that  after  the  train  had  run  between  one  and 
a  half  and  two  miles  from  Mt.  Clemens  station  the  conductor 
came  to  him;  that  the  plaintiff  then  showed  his  ticket  to  the 
conductor,  who  informed  him  that  the  train  did  not  stop  at 
New  Haven,  and  that  he  would  have  to  go  to  Lenox,  the  first 
station  beyond  New  Haven  at  which  the  train  would  stop ; 
that  nothing  further  was  said  until  the  train  had  arrived  within 
about  one  mile  of  New  Haven  station,  when  the  conductor 
came  to  the  plaintiff,  and,  with  an  oath,  told  him  to  get  off, 
and  to  never  get  on  that  train   again;  that   the  plaintiff  fol- 

*As  to  who  are  passengers,  see  generally,  2  Rap.  <&  Mack's  Dig.  310 
et  seq,  ;  Gradert  v,  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  20  Am.  &  E^ng.  R. 
Cas.,  N.  S.,  118,  and  extensive  note,  121  et  seq, ;  5  Am.  &  £ng.  Enc. 
Iraw  (2d  Ed.)  481  et  seq, ;  9  Cent.  Dig.,  col.  903  et  seq. 
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lowed  the  conductor  out  onto  the  platform,  went  down  onto 
the  bottom  step,  and  while  standing  on  the  bottom  step  in 
front  of  the  depot,  the  conductor  gave  the  engineer  a  signal, 
and  the  train  started  up  suddenly,  and  with  a  jerk,  and  threw 
him  onto  the  platform,  and  he  sustained  an  injury  to  his 
arm. ' '  The  negligence  charged  is  the  starting  of  the  train 
before  plaintiff  had  alighted  from  the  steps.  The  court  in- 
structed the  jury  that  plaintiff  knew  that  the  train  he  took 
was  scheduled  not  to  stop  at  New  Haven,  and  left  the  ques- 
tion of  negligence  to  the  jury  under  the  following  instructions: 
''(i)  I  instruct  you,  as  a  matter  of  law,  that  the  plaintifi,  in 
going  upon  and  taking  passage  upon  the  train  of  defendant 
company  on  the  evening  in  question,  did  not  become  a 
trespasser  by  so  doing;  that  when  on  said  train  defendant 
company  had  a  right  to  demand  of  him  payment  for  his  fare 
to  Lenox,  the  next  scheduled  stopping  place;  and,  if  such 
payment  had  been  refused  by  plaintiff,  the  defendant  could 
have  ejected  him  from  such  train, — that  is,  the  employees  of 
the  defendant  could  have  ejected  him.  (2)  If  the  employees 
of  the  defendant  company  in  charge  of  said  train,  knowing 
that  said  plaintiff  desired  to  get  off  therefrom  at  New  Haven, 
accepted  his  ticket  thereto  in  payment  for  his  fare  on  said 
train  to  New  Haven,  and  thereupon  stopped  said  train,  and 
invited  or  directed  the  plaintiff  to  get  off  from  said  train,  it 
was  the  duty  of  said  defendant's  employees  to  cause  said 
train  to  remain  stationary  for  a  sufficient  length  of  time  to 
allow  the  plaintifi  to  alight  in  safety  therefrom ;  and  if  the  said 
defendant  company,  through  its  said  employees  in  charge  of 
said  train,  negligently  caused  the  train  to  jerk  or  start  while 
the  plaintiff  was  in  the  act  of  alighting  therefrom,  and  with 
such  force  as  to  throw  the  plaintiff  from  the  train  to  the  plat- 
form of  the  depot  and  injure  him  by  reason  thereof,  such  an 
act  on  the  part  of  defendant  company's  employees  would  be 
negligent,  and  would  entitle  the  plaintiff  to  recover  such 
damages  as  he  has  proven  that  he  sustained,  if  you  are  also  i 

satisfied  that  he  was  at  the  time  in  the  exercise  of  due  care 
himself.  (3)  But  I  think,  under  the  circumstances  of  this 
case  and  of  the  running  of  this  train,  and  the  fact  that  it  did  ' 

stop  at  times  in  New  Haven,  plaintiff  would  have  the  right  to 
go  upon  this  train  at  Mt.  Clemens,  and  take  his  chances  of 
getting  off  at  New  Haven,  provided  he  paid  the  fare  to  the 
next  regular  stopping  point  in  case  the  train  did  not  stop  at 
New  Haven;  and  there  is  no  evidence  that  he  declined  to  pay 
the  fare  to  Lenox.  But,  the  conductor  having  accepted  the 
ticket  to  New  Haven,  I  think  it  was  the  duty  of  defendant  to 
stop  the  train  long  enough  to  give  the  plaintiff  sufficient  time 
to  alight  while  he  was  himself  in  the  exercise  of  due  care.  (4) 
That  when  said  train  came  to  a  full  stop  in  front  of  the  station 
of  defendant  at  New  Haven,  and  while  plaintiff  was  going 
down  the  steps  of  such  coach,  the  said  conductor  signaled 
with  his  lantern  to  the  engineer  of  said  train  to  go  ahead." 
Verdict  and  judgment  for  plaintiff. 
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Geer  &  Williams  (E.  W.  Meddaugh,  of  counsel),  for  appel- 
lant. 
John  A.  Weeks  (S.  W.  Knight,  of  counsel);  for  appellee. 

GRANT,  J.  (after  stating  the  facts),  i.  The  appellant 
moved  for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence.  The  court  refused  to  erant  it,  and 
appellant  duly  excepted.  While  it  is  unpleasant  to  an  appel- 
late court  to  review  the  action  of  the  court  below  in  refusing 
to  grant  a  new  trial  for  the  reason  alleged,  yet  the  statute  im- 
poses the  responsibility,  which  we  cannot  evade.  The  plain- 
tiff's case  is  based  upon  his  own  testimony  alone.  No  one 
saw  him  fall.  He  made  no  complaint  for  over  two  years,  but 
waited  until  the  station  agent  had  removed  from  the  state ; 
until,  in  the  due  course  of  business,  the  tickets  sold  had  been 
destroyed;  and  then  commenced  action  without  having  made 
any  claim  to  the  railroad  company  to  give  it  an  opportunity 
to  examine  into  the  case,  or  settle  if  it  chose.  He  was  an 
intemperate  man,  and  was  at  the  time  of  the  trial  under 
bonds  to  keep  the  peace.  The  manner  of  the  accident,  as 
described  by  him,  is  improbable.  The  train  had  stopped 
according  to  his  own  testimony.  He  stood  upon  the  lower 
step,  ready  to  alight.  The  train  consisted  of  five  cars,  two  of 
which  were  sleepers, — a  heavy  train.  The  train  was  equipped 
with  Gould  couplers.  Five  experienced  men  testified  that  it 
would  be  impossible  to  start  that  train  with  a  jerk  sufficient 
to  throw  a  passenger  standing  upon  the  lower  step  and  in  the 
act  of  alighting.  His  own  version  of  the  accident  is  as  fol- 
lows: **When  the  train  stopped,  he  says,  *God  d — n  it,  get 
of!  from  here!*  The  train  stopped  right  in  front  of  the 
depot.  When  he  made  that  remark,  I  went  to  get  off.  He 
shook  his  lantern  this  way  [indicatinsr]  for  the  engineer  to  go 
ahead.  Q.  What  happened  then?  A.  I  fell  off.  I  got  off  in 
some  way.  I  fell,  anyway.  I  suppose  it  was  the  jerk  from 
the  engine  when  be  pulled  ahead  that  made  me  fall.  It  was 
a  sudden  jerk.  I  was  on  the  bottom  step  of  the  car,  holdine: 
onto  this  handle  on  this  side  of  the  car.  I  had  some  glasses 
in  my  other  hand.  I  couldn't  tell  how  I  did  fall.  When  I  got 
off  I  was  headed  towards  Port  Huron.  When  I  got  up  I  was 
looking  towards  Detroit.  I  must  have  turned  a  somerset.** 
Plaintiff  swears  positively  that  one  Donohue  was  conductor, 
and  one  Duval  the  brakeman,  of  the  train.  He  knew  Dono- 
hue well,  and  had  known  Duval  from  his  boyhood.  There 
was  no  chance  for  him  to  be  mistaken.  He  swore  that  these 
were  the  conductor  and  brakeman  of  the  train,  and  that  both 
were  present  when  he  was  thrown.  It  is  conclusively 
demonstrated  by  the  records  of  the  company  that  these  two 
men  were  not  upon  that  train  that  night.  They  were  part  of 
another  train  crew  upon  an  earlier  train  to  Detroit  that  day. 
The  crew  of  the  train  upon  which  plaintiff  claims  he  was  and 
by  which  he  was  injured  were  one  Chandler,  conductor; 
Cooper,    brakeman;    Kelly,    baggageman;  and   Fuller,    engi- 
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neer.  These  were  present  in  court  before  plaintiff  took  the 
stand  as  a  witness.  He  knew  them,  and  saw  them  in  the 
coort  room.  Donohue  and  Duval  were  not  there.  After 
plaintiff  had  testified  so  explicitly  and  positively  that  these 
two  were  the  ones  in  charge  of  the  train,  the  defendant  was 
able  to  produce  them  before  the  trial  ended,  and  they  testified 
that  they  were  not  upon  the  train,  and  that  no  such  occurrence 
ever  happened  while  they  were  in  charge  of  any  train.  The 
four  men  comprising  the  train  crew  on  the  night  plaintiff 
claims  to  have  been  injured  were  all  produced  and  sworn,  and 
all  testified  that  no  such  occurrence  ever  took  place.  We  then 
have  this  plaintiff  contradicted  by  six  men,  and  by  the  unim- 
peached  record  made  at  the  time.  It  is  not  too  harsh  to  say 
that  such  verdict  is  based  upon  something  else  than  the  relia- 
ble testimony  in  the  case,  and  it  was  the  duty  of  the  court  to 
promptly  set  it  aside,  and  grant  a  new  trial.  In  Schmeltzer 
v.  Railway  Co.  (Minn.)  82  N.  W.  1092,  plaintiff  claimed  to 
have  been  thrown  by  the  sudden  starting  of  the  car  while  he 
was  entering  and  was  upon  the  steps.  The  testimony  of  the 
plaintiff  and  bis  witnesses  as  to  the  manner  of  the  fall  and  the 
starting  of  the  car  was  stronger  than  in  this  case.  The  supreme 
court  of  Minnesota  reversed  the  verdict,  and  granted  a  new 
trial,  because  the  testimony  was  so  indefinite  and  uncertain ; 
and  in  doing  so  said:  ''We  share  the  respect  of  the  learned 
trial  judge  for  the  jury  system,  and  our  respect  therefor  is  only 
shaken  or  lessened  when  confronted  with  palpably  unjust 
verdicts, — verdicts  which  find  no  support  in  the  evidence,  and 
can  only  be  accounted  for  on  the  theory  of  bias  and  prejudice. '  * 
See,  also,  Brown  v.  Paper  Co.  (N.  J.  Supp.)  46  Atl.  756. 

2.  In  view  of  a  new  trial  it  is  important  to  determine  one 
other  question:  What  relation  did  plaintiff  bear  to  the 
defendant  while  on  its  train  .^  He  contends,  and  bases 
his  declaration  upon  the  theory,  that  he  was  a  passenger, 
entitled  to  all  the  rights  and  privileges  of  a  bona  fide 
passenger,  and  that  defendant  is  liable  in  damages  to 
him  for  any  injury  caused  by  its  negligence.  The  defendant 
contends  that  plaintiff  was  a  trespasser,  that  he  had  no  right 
to  enter  this  train  for  carriage  to  New  Haven,  and  that  the 
defendant  would  only  be  liable  to  him  for  gross  or  willful 
negligence.  If  the  defendant's  train  had  been  scheduled  never 
to  stop  at  New  Haven, —  the  plaintiff's  home  station, — there 
would  be  great  force  in  the  contention  of  the  defendant,  and 
many  authorities  fully  sustain  it.  But  it  is  conceded  that 
the  defendant's  train  did  stop  sometimes  at  New  Haven,  and 
always  stopped  when  it  had  passengers  from  Detroit  to  that 
point.  We  think  a  passenger  knowing  this  fact  would  have 
a  right  to  enter  a  train  hoping  that  it  might  stop  there,  and 
that  such  passenger  could  not  be  placed  in  the  position  of  a 
trespasser  until  the  conductor  had  notified  him  th»t  the  train 
would  not  stop  there,  and  that  he  must  stop  at  some  other 
station  before  reaching  New  Haven,  or  go  to  the  next  station 
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beyond.  If  he  had  failed  to  comply  with  any  such  require- 
ment on  the  part  of  the  conductor,  he  might  then  be  put  in  the 
position  of  a  trespasser.  Judgment  reversed,  and  new  trial 
ordered. 

MONTGOMERY,  C.  J.,  did  not  sit.     The  other  justices 
concurred. 


Southern  Rt.  Co.  v,  Deakins. 

{Supreme  Court  of  Tennessee y  Sept.  21 ,  igoi.) 

[64  S.  W.  Rep.  477.] 

Delay  in  Delivery  of  Freight — Consignor  as  Plaintiff. 

An  action  ag^ainat  a  railroad  company  for  failure  to  promptly  deliver 
apples  consig^ned  to  commission  merchants  for  sale  on  commission  is 
properly  broug^ht  in  the  name  of  the  consig^nor,  the  consig^nment  not 
operating  to  devest  his  title. 

Same — Liability  Because  of  Promise  of  Agent.* 

Where  the  agent  of  a  railroad  company,  knowing  of  a  congestion  of 
freight  in  the  company's  yards,  preventing  delivery  of  a  consignment 
of  apples,  promises  the  consignee  to  make  the  delivery,  thereby  prevent- 
ing the  consignee  from  himself  removing  them,  the  company  is  liable 
for  the  failure  to  promptly  deliver,  the  congestion  of  freight  being  no 
defense. 

Same— Damages— Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  company  for  failure  to  promptly 
deliver  a  consignment  of  apples,  the  consignor  estimated  the  damages 
at  $212.50,  and  gave  an  itemized  statement  of  them,  but  said  that  the 
consignee  knew  more  about  the  market  than  he  did,  and  was  more  com- 
petent to  speak  on  the  subject.  The  consignee  gave  an  itemized  state- 
ment fixing  the  damages  at  $169.50.  Hela\  that  a  verdict  against  the 
company  for  $212.50  was  sustained  by  the  evidence. 

Appeal  from  circuit  court,  Washington  county;  H.  T. 
Campbell,  Jud^re. 

Action  by  James  S.  Deakins  against  the  Southern  Railway 
Company.  From  a  judgment  in  favor  of  the  plaintiff,  defend- 
ant appeals.     Affirmed. 

Kirkpatrick,  Williams  &  Bowman,  for  appellant. 
J.  B.  Cox,  for  appellee. 

WILKES,  J.  This  is  an  action  for  damages  for  failing  to 
promptly  deliver  a  car  load  of  apples  shipped  from  Johnson 
City  to  Knoxville,  Tenn.  The  suit  originated  before  a  justice 
of  the  peace.  On  appeal  to  the  circuit  court  there  were  a 
verdict  and  a  judgment  for  $212.50  for  the  plaintiff,  Deakins; 
and  the  railway  company  appealed,  and  has  assigned  errors. 

These  apples  were  consigned  to  Kaiser  Bros.,  apple  dealers 
at  Knoxville,  and  were  expected  by  the  consignor  to  arrive  and 
be  delivered  to  them  early  Saturday  morning,  in  time  for  the 
trade  of  that  day,  and  the  road  was  so  notified.  They  were 
to  be  received  by  Kaiser  Bros,  on  consignment,  and  sold  by 
them  on  a  commission  of  10  per  cent,  on   gross  proceeds  of 

*See  generally,  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  256  et  seg, ;  9  Cent. 
Dig. ,  col.  349  et  seq, ;  2  Rap.  &  Mack's  Dig.  78  et  seq. 
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sale.  The  car  load  of  apples  reached  Knoxville  at  4  o'clock 
on  Saturday  morning.  At  6  o'clock  the  aeent  of  the  company 
informed  the  consigrnor  that  he  had  received  bill  of  lading,  and 
was  instructed  by  the  consignor  to  place  the  car  at  Kaiser 
Bros.'  warehouse  for  unloading,  to  which  he  replied,  "All 
right.*'  Later,  and  about  10  o'clock,  the  plaintiff  again 
requested  the  agent  to  place  the  car  at  the  warehouse,  and 
was  answered  that  it  would  be  done ;  and  there  is  evidence  to 
the  effect  that  the  agent  then  stated  that  it  was  his  fault  that . 
it  had  not  been  done  earlier.  The  car  was  not  placed  at 
Kaiser  Bros.'  warehouse  until  4:30  or  ^  o'clock  Saturday  even- 
ing,— too  late  for  the  Saturday  market  deliveries;  and,  the 
weather  being  hot,  the  apples  were  badly  damaged  before  they 
could  be  unloaded  on  Monday.  Some  additional  expense  was 
incurred  in  assorting  them. 

The  first  assignment  of  error  is  to  the  effect  that  the  suit 
should  have  been  brought  in  the  name  of  Kaiser  Bros.,  and 
not  in  that  of  Deakins.  This  was  not  error.  The  apples 
were  consigned  to  Kaiser  Bros,  to  be  sold  by  them  on  com- 
mission, and  they  were  not  sold  to  them,  and  the  fact  that 
they  were  thus  consigned  did  not  vest  the  title  to  them  in 
Kaiser  Bros.  Until  sold,  the  title  to  the  apples  was  in 
Deakins,  and  at  no  time  was  it  in  Kaiser  Bros. 

It  is  said  it  was  error  to  give  judgment  against  the  company 
for  any  damages,  because  there  was  a  congestion  of  freight 
in  the  yards  of  the  company,  which  prevented  an  earlier 
delivery.  Whether  this  would  constitute  a  good  excuse  for 
delay  in  delivery  in  ordinary  cases,  we  need  not  consider,  as 
the  agent  of  the  company  knew  of  the  congestion,  and  yet 
promised  to  make  the  delivery,  and  this  prevented  the  con- 
signees from  coming  to  the  depot,  or  other  place  of  delivery 
of  freight,  and  receiving  the  apples. 

It  is  said  there  is  no  material  evidence  to  support  the 
verdict.  This  assignment  is  directed  to  the  amount  of  dam- 
ages found  against  the  company.  The  plaintiff  estimated 
these  damages  at  $212.  i;o,  and  gave  an  itemized  statement  of 
them.  He  said,  however,  that  Kaiser  Bros,  knew  more 
about  the  market  than  he  did,  and  were  more  competent  than 
be  to  speak  on  that  subject.  They  gave  an  itemized  estimate, 
and  fixed  the  damages  at  $169.  so.  The  plaintiff,  after  taking 
the  deposition  of  Henry  Kaiser,  of  the  firm  of  Kaiser  Bros., 
declined  to  read  it,  and  it  was  read  by  the  defendant  company 
as  its  own  evidence.  The  amount  of  damages  was  a  question 
which  addressed  itself  to  the  sound  judgment  of  the  jury,  and 
it  having  fixed  the  amount  at  $212.^0,  and  there  being  evi- 
dence to  support  their  finding,  it  will  not  be  disturbed  by  this 
court.  The  plaintiff  was  not  bound  by  the  valuation  placed 
on  the  apples  by  Mr.  Kaiser,  although  he  had  referred  to  him 
as  having  superior  information  and  judgment.  There  is  no 
reversible  error  jn  the  record  and  the  judgment  of  the  court 
below,  and  the  judgment  is  affirmed,  with  costs. 
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Illinois  Cent.  R.  Co.  v.  Radford. 

(Courl  of  Appeals  of  Kentucky y  Oct,  2^  igoi,) 

[64  S.  W.  Rep.  Sll.] 

Carriage  of  Live  Stocic— Validity  of  Contract  Limiting  Liability  by  Fix- 
ing Value  of  Animal.* 
A  clause  in  a  contract  for  the  shipment  of  live  stock  which  fixes  a 
value  on  each  animai,  and  stipulates  that  the  liability  of  the  carrier  for 
injury  to  any  animal  shall  not  exceed  the  value  so  fixed,  and  a  clause 
stipulating^  that  no  claim  of  loss  or  damag'e  shall  be  valid  unless  made 
in  writing,  verified  by  affidavit,  and  delivered  to  an  ag'ent  of  the  com- 
pany within  10  days  after  the  removal  of  the  stock  from  the  cars,  each 
attempts  to  limit  the  common-law  liability  of  the  carrier,  and  is  there- 
fore void,  thoug'h  it  may  have  been  consented  to  by  the  shipper  in  con- 
sideration of  a  reduced  rate. 

Same— Injury  to  Horse — Instruction  as  to  Measure  of  Damages. 

Where  the  court  instructed  the  jury  that  the  measure  of  damages  for 
injury  to  a  horse  was  the  difference  between  the  market  value  of  the 
horse  in  the  condition  in  which  he  was  before  said  injury  "and  his  mar- 
ket value  after  said  injury,"  the  words  quoted  were  equivalent  to  the 
words  "and  his  market  value  after  the  extent  of  his  injury  was  ascer- 
tained," and  were  therefore  not  objectionable. 

Trial— Arguments  of  Counsel. 

There  can  be  no  reversal  for  improper  statements  of  counsel  in  argu- 
ment to  the  jury  when  there  was  no  objection  at  the  time  the  statementa 
were  made. 
Excessive  Verdict  Based  upon  Supposed  Good  Pedigpree  of  Horse. 

A  verdict  for  damages  for  injury  to  an  untrained  horse,  which  at  the 
time  of  his  injury  was  being  shipped  for  training  purposes,  must  be  set 
aside  as  excessive,  the  only  evidence  of  value  approaching  the  amount 
of  the  verdict  consisting  chiefly  of  opinions  based  upon  the  idea  that 
the  horse  had  a  good  pedigree,  and  would,  when  trained,  make  good  time« 

Appeal  from  circuit  court.  Christian  county. 

**Not  to  be  officially  reported.** 

Action  by  James  A.  Radford  against  the  Illinois  Central 
Railroad  Company  to  recover  damages  for  breach  of  contract 
for  shipment  of  live  stock.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 

James  Breathitt  and  Pirtle  &  Trabue,  for  appellant. 
John  Feland,  Jr.,  and  F.  L.  Wilkinson,  for  appellee. 

GUFFY,  J.  It  is  alleged  in  the  petition  that  plaintiff,  on  the 
22d  day  of  March,  1899,  in  Hopkinsville,  Ky.,  entered  into 
a  contract  with  the  appellant  by  the  terms  of  which  it  was  to 
ship  for  plaintiff  five  head  of  horses  from  Hopkinsville,  Ky., 
to  Evansville,  Ind. ,  in  consideration  of  the  sum  of  $27,  which 
was  paid  to  it;  that  plaintiff,  pursuant  to  the  said  contract, 
loaded  and  carefully  stalled  said  horses  in  one  of  defendant's 
cars,  and  the  same  was  received  by  defendant ;  that  all  of  said 
horses  were  the  property  of  plaintiff.  It  is  further  alleged 
that  the  train  of  which  the  car  in  which  said  horses  were 
loaded  was  a  part  was  handled  and  controlled  by  defendant's 

•See  Mannheim  Ins.  Co.  v,  Erie  &  W.  Transp.  Co.  (Minn.),  13  Am.  & 
Kng.  R.  Cas.,  N.  S.,  161,  and  note,  170  et  seq. 
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servants  and  agents  in  such  a  careless,  reckless,  and  negligent 
manner,  who  jerked  said  train  of  cars  back  and  forth  from 
and  against  the  car  in  which  said  horses  were  loaded  with 
snch  gross  negligence  and  such  great  force  and  violence, 
that  one  of  plaintiff's  horses,  namely,  a  very  fine  young 
standard  bred  and  valuable  black  stallion,  was  several 
times  knocked  down  upon  the  floor  of  said  car  and 
against  the  sides  and  ends  of  said  car  with  such  great  force 
and  violence  that  he  is  thereby  injured  and  bruised,  and 
one  of  his  hips  dislocated  or  knocked  down,  so  that  he  was 
and  is  commonly  called  or  known  as  '^hipped/'  and  was 
thereby  so  badly  and  permanently  injured  and  disfigured  as  to 
render  him  almost  practically  worthless,  to  plaintiff's  damage 
in  the  sum  of  $i,i;oo.  The  first  paragraph  of  defendant's 
answer  is  a  denial  of  all  the  averments  as  to  the  injury 
charged,  and  also  a  denial  of  any  negligence  upon  the  part  of 
the  defendant.  The  second  paragraph  of  the  answer  set  up 
as  defense  certain  portions  of  the  written  contract  signed  in 
duplicate  by  the  parties  at  the  time  of  shipment.  The  sub- 
stance of  one  of  the  stipulations  in  the  contract  is  a  statement 
that  the  horses  were  not  worth  more  than  $ioo  each,  and 
that  the  liability  of  defendant  for  any  loss  or  damage  for 
which  it  may  be  responsible  shall  in  no  event  exceed  the 
valuation  of  each  animal;  and  said  stipulation  is  pleaded  in 
bar  of  plaintiff's  right  to  recover  in  any  event  more  than  $ioo. 
It  is  further  alleged  that,  on  account  of  the  valuation  being 
fixed  at  $ioo,  plaintiff  received  a  freight  rate  of  25  per  cent, 
less  on  the  $100  of  the  valuation  of  the  said  car  load  of  horses 
than  he  would  have  received  had  he  declared  at  the  time  of 
making  said  contract  of  shipment  that  the  horses  were  of 
greater  value  than  the  $100;  that  plaintiff  fraudulently,  and 
for  the  purpose  of  obtaining  the  aforesaid  freight  rate  for  said 
car  load  of  horses,  concealed  the  true  nature  of  said  horses  and 
their  value,  and  fraudulently  concealed  the  fact  that  in  said  car 
load  of  horses  there  was  a  stallion  valued  by  him  at  the  price 
of  $1,500  or  more;  that,  if  he  had  disclosed  the  true  value  of 
said  stallion  as  now  claimed  by  him.  the  rate  of  freight  for 
said  car  load  of  horses  would  have  been  25  percent,  additional 
on  the  rate  for  each  $100  or  fraction  thereof  of  the  additional 
valuation  declared  by  the  plaintiff  over  and  above  the  printed 
valuation  in  said  contract.  A  further  stipulation  in  said  con- 
tract is  pleaded  and  relied  on,  which,  in  substance,  is  that  no 
claim  of  loss  or  damage  to  stock  shall  be  valid  against  said 
railroad  company  unless  it  shall  be  made  in  writing,  verified  by 
affidavit,  and  delivered  to  the  general  freight  agent  of  the  rail- 
road company,  or  to  the  agent  of  the  company  at  the  station 
from  which  the  stock  is  shipped,  or  to  the  agent  of  the  com- 
pany at  the  point  of  destination,  within  10  days  from  the 
time  the  stock  is  removed  from  said  cars.  It  is  further  alleged 
that  the  aforesaid  stipulation  had  never  been  complied  with 


126  CARRIERS  OF  FREIGHT  Vol  XXIU 

(NS) 

Illinois  Cent.  R.  Co.  v,  Radford 

in  any  particular.  The  piaintiji  filed  a  demurrer  to  the 
second  paragraph  of  the  answer,  which  was  sustained  by  the 
court,  and  of  this  the  appellant  complains.  A  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  plaintiff  for  $i,i;oo,  and, 
appellant's  motion  for  a  new  trial  having  been  overruled,  it 
prosecutes  this  appeal. 

These  identical  questions  were  considered  in  Railway  Co. 
V.  Tabor,  ^2  S.  W.  168,  and  Railway  Co.  v.  Graves,  52  S.  W. 
g6i,  and  by  this  court  decided  adversely  to  the  contention  of 
appellant,  and  we  still  adhere  to  the  doctrine  announced  in 
the  opinions  supra.  Appellant  complains  of  instructions,  and 
especially  of  instruction  No.  2,  which  reads  as  follows:  '^The 
court  further  says  to  the  jury  that  if  they  believe  from  the 
evidence  that  plaintiff  is  entitled  to  recover  anything  in  this 
action,  then  the  measure  of  damages  would  be  the  difference 
between  the  market  value  of  said  horse  in  the  condition  he 
was  in  before  said  injury  and  his  market  value  after  said  in- 
jury.'* We  think  the  fair  meaning  of  the  instruction  is  that, 
if  the  jury  should  find  for  plaintiff,  the  criterion  of  recovery 
would  be  the  market  value  of  the  horse  in  the  condition  he 
was  in  before  the  injury  and  his  market  value  after  the  extent 
of  his  injury  was  ascertained.  We  do  not  think,  that  instruc- 
tion No.  3  was  prejudicial  to  the  substantial  rights  of  the 
appellant.  Appellant  also  excepted  to  instruction  No.  i. 
That  instruction  was  a  correct  presentation  of  the  law  of  the 
case  if  there  was  any  evidence  conducing  to  show  negligence 
upon  the  part  of  appellant.  And  while  it  is  true  that  the  evi- 
dence of  negligence  was  not  clearly  established,  yet  we  are  of 
opinion  that  there  was  sufficient  evidence  to  authorize  a  sub- 
mission of  that  question  to  the  jury.  Appellant  also  com- 
plains of  statements  made  by  the  attorney  for  plaintiff  to  the 
jury,  but  we  fail  to  find  in  the  bill  of  exceptions  that  any 
objection  was  made  to  the  statements  complained  of  at  the 
time  they  were  made ;  hence  we  cannot  consider  that  ques- 
tion. The  fourth  and  fifth  grounds  for  a  new  trial  are  to  the 
effect  that  the  verdict  is  excessive,  and  out  of  all  proportion 
to  the  injury  done  to  the  animal,  and  is  of  more  than  the  full 
value  of  the  animal  before  the  date  of  said  injury,  and  the 
verdict  is  not  sustained  by  sufficient  evidence,  and  is  contrary 
to  law.  The  value  of  the  horse  in  question  was  not  fixed  by 
many  of  the  witnesses.  Some  of  them,  however,  gave  it  as 
their  opinion  that  the  horse,  but  for  the  injury,  would  have 
been  worth  $2,000  or  $3,000,  or  perhaps  more;  but  these 
opinions  were  based  chiefly  upon  the  idea  that  the  horse  had 
a  good  pedigree,  and  would  have  made  eood  time  as  a  pacer, 
trotter,  or  race  horse ;  that  he  was  about  three  years  old,  and 
had  not  been  trained  much;  and  it  further  appeared  that  the 
object  in  sending  him  to  Evansville  was  chiefly  for  training 
purposes.  Without  undertaking  to  recite  the  testimony,  we 
are  of  opinion  that  the  testimony    did  not  authorize  the 
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verdict;  that  the  damages  assessed  were  much  too  large,  and 
not  authorized  by  the  evidence.  Some  of  the  objections  to 
questions  asked  by  plaintiff  were  well  taken,  because  the 
questions  were  leading.  For  the  reasons  indicated  the  judg- 
ment is  reversed,  and  cause  remanded  for  a  new  trial  upon 
principles  consistent  herewith. 


Bras  (Burlington,  C.  R.  &N.  R.  Co.,  Intervener)  v,  Mc- 

CoNNBirio  County  Tre^asurer,  ei  al. 

{Supreme  Court  of  Iowa ^  Oct,  /,  igoi,") 

[87  N.  W.  Rep.  290.] 

Public  Officers—Special  Elections. 

Acts  24th  Gen.  Assem.  c.  33,  providing  that  all  elections  for  public 
officers  shall  be  held  as  thereinafter  provided,  setting:  forth  what  is 
known  as  the  "Australian  Ballot  System,''  and  also  providing^  that  the 
term  ''city  election"  as  used  in  the  act  shall  apply  to  any  municipal 
election,  does  not  apply  to  a  special  election  held  for  the  purpose  of 
voting'  taxes. 

Validity  of  Joint  Running  Arrangements  as  Affected  by  Discrimination  in 
Rates. 
Under  Code,  §  2066,  providing  that  any  railway  corporation  may  make 
joint  running  arrangements,  not  in  conflict  with  law,  with  any  corpora- 
tion operating  any  connecting  railway,  a  railway  may  contract  with 
connecting  lines  to  carry  beyond  its  line,  subject  only  to  the  qualifica- 
tion that  under  such  agreement  arbitrary  rates  cannot  be  fixed  which 
are  discriminatory  in  their  nature. 

Railroad  Aid  Tax — ^Condition  Requiring  Connection  with  Non-Compet- 
ing Line — Public  Policy.* 
The  petition  for  an  election  to  vote  a  tax  to  a  railway  contained  a  con- 
dition that  no  part  of  such  money  should  be  paid  to  such  railway  till  it 
made  a  valid  contract  with  a  certain  other  railway  to  operate  in  connec- 
tion and  solely  with  such  other  railway,  and  in  active  competition  with 
certain  other  lines.  The  railway  for  which  the  tax  was  paid  was  a  short 
line,  lying  wholly  within  two  counties,  and  could  not  compete  with  the 
through  lines,  nor  render  service  of  much  value  to  shippers,  without 
availing  itself  of  the  services  of  other  lines.  Held^  that  such  condition 
was  not  contrary  to  public  policy. 

Same — Same — Validity — Question  for  Jury. 

The  question  whether  such  contract  would  be  in  good  faith,  and  rea-> 
sonably  calculated  to  serve  public  interests,  is  one  of  fact,  and  the  court 
will  not,  as  a  matter  of  law,  declare  the  same  void. 

Same — Validity  of  Special  Election. 

At  a  special  election  to  vote  aid  to  a  railway,  there  was  printed  on  the 
ballot  a  statement,  viz. :  *'Shall  the  following  public  measure  be  adopted, 
viz. :  Shall  the  M.  Railroad  Company  be  aided  in  the  construction  of  a 
line  of  standard  gauge  railroad  from  the  city  of  M.,  *  *  •  by  way  of 
W.,  in  W.  township,  *  *  *  to  some  point  of  intersection  with  the  I. 
C.  Railroad,  *  *  *  by  a  tax  of  three  per  cent,  on  the  assessed  value 
of  the  taxable  property  of  the  township  of  W. ,  •  *  *  on  the  condi* 
tions  named  in  the  petition  therefor  and  notice  of  election."  Held,  that 
the  printing  of  such  statement  on  the  ballot  did  not  render  the  tax  void. 

Same — Same —  N  otice. 
The  notice  of  a  special  election  to  vote  a  tax  in  aid  of  a  railway  stated 

*As  to  the  right  of  one  railroad  company  to  connect  with  another, 
sec  generally,  3  Rap.  &  Mack's  Dig.  65  et  seq,  ;  Id,  74  et  seq,  :  6  Id,  917 
et  seq. 
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that  the  tickets  for  the  tax  would  have  the  words  "For  Taxation,"  and 
those  opposed  the  words  "Ag-ainst  Taxation,"  printed  on  them.     The 
tickets  were  printed  on  a  sing^le  slip  of  paper,  as  follows :  *'For  Taxation 
I  Yes  I  I      Against  Taxation  |  No  |  |  .*'    The  voter  was  called 

on  to  put  a  cross  in  the  square  opposite  the  word  **Yes"  or  **No,"  ac- 
cording as  he  might  wish  to  favor  or  oppose  the  tax.  Held,  that  it  was 
the  intention  to  have  the  voters  for  the  tax  say  "Yes"  and  those  opposed 
"No,"  and  the  contention  that  no  ticket  against  the  tax  was  g^ven  the 
voter  was  without  merit. 

Appeal  from  district  court,  Louisa  county;  W.  S.  Withrow, 
Judpe. 

Action  in  equity  to  enjoin  the  collection  of  a  tax  levied  in 
aid  of  a  railway.  From  a  decree  dismissine:  petition  at  plain- 
tiff's costs,  plaintiff  and  intervener  appealed.     AfiKrmed. 

S.  K.  Tracy  and  Blake  &  Blake,  for  appellants. 
Geo.  W.  Seevers,  C.  A.  Carpenter,  and  Jayne  &   Hoffman, 
for  appellee. 

WATERMAN,  J.  Plaintiff,  Bras,  and  the  Burlineton, 
Cedar  Rapids  &  Northern  Railroad  Company  are  owners  of 
property  in  Wapello  township,  Louisa  county,  in  this  state. 
In  pursuance  of  certain  proceedings  had,  the  tax  in  question 
was  levied  to  aid  in  the  building  of  the  Muscatine  North  & 
South  Railroad.  Plaintiff  brought  this  action  to  restrain  the 
collection  of  the  tax,  alleging  various  grounds  in  support  of 
the  relief  asked.  The  Burlington,  Cedar  Rapids  &  Northern 
Railroad  Company  intervened  in  the  action,  and  joined  with 
plaintiff  in  asking  to  have  the  tax  levy  annulled. 

1.  Among  other  grounds  of  relief,  it  is  set  up  that  in  holding 
the  election  there  was  a  failure  in  several  particulars  to  com- 
ply with  the  requirements  of  chapter  33,  Acts  24th  Gen. 
Assem.,  popularly  known  as  the  *' Australian  Ballot  Law.'* 
In  Pritchard  v.  Magoun,  109  Iowa,  364,  80  N.  W.  m2,  46  L. 
R.  A.  381,  decided  since  the  disposition  of  the  case  at  bar  by 
the  trial  court,  it  was  held  that  the  act  referred  to  does  not 
apply  to  special  elections  held  for  the  purpose  of  voting  taxes. 

2.  The  petition  for  the  election  to  vote  this  tax  and  the 
notice  of  such  election  each  contained  the  following  condition : 
** Nor  shall  any  of  said  money  be  drawn  from  the  county 
treasury  until  there  is  exhibited  to  and  filed  with  the  trustee 
of  Wapello  township  a  valid  contract  between  the  Muscatine 
North  &  South  Railroad  and  the  Iowa  Central  Railway  Com- 
pany, whereby  the  road  proposed  to  be  constructed  shall, 
when  built,  be  operated  in  connection  and  solely  with  the  said 
Iowa  Central  Railway,  as  a  part  of  its  railway  system,  for  at 
least  twenty-five  years,  and  in  active  and  competitive  com- 
petition with  the  Chicago,  Rock  Island  &  Pacific  and  the 
Burlington,  Cedar  Rapids  &  Northern  Railways;  trains  to  be 
run  thereon  on  all  days  except  Sunday."  This  provision 
gives  rise  to  the  first  serious  contention  in  this  court.  Appel- 
lants say:  ^^(i)  Such  proposition  is  void,  as  being  against 
public  policy.  (2)  The  tax  is  invalid,  as  being  voted  upon  a 
stipulation  which  is  in  contravention  of  the  statutes  of  Iowa. 
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(3)  It  creates  a  monopoly  for  twenty-five  years  in  favor  of  the 
Iowa  Central  Railway  of  all  the  business  of  the  other  named 
railroad,  and  is,  therefore,  in  restraint  of  commerce  and  trade. 

(4)  It  is  beyond  the  power  of  the  Muscatine  North  &  South 
Railway  Company  to  make  or  file  a  valid  contract,  such  as  is 
contemplated  in  the  above  clause  of  the  petition  and  notice 
of  election.  (5)  A  railway  corporation  cannot  thus  alien  or 
lease  its  franchise,  or  the  property  necessarily  needed  to  per- 
form its  obligations  to  the  public,  without  legislative  sanction 
therefor.  (6)  It  was  beyond  the  power  of  the  people  of  such 
township  to  vote  a  tax  upon  such  a  condition."  Unquestion- 
ably, at  common  law,  connecting  carriers  were  at  liberty  to 
make  agreements  as  to  through  traffic.  Such  a  carrier  was 
not  obliged  to  carry  except  on  its  own  line,  but  it  might  con- 
tract for  shipments  beyond.  Lawson,  Carr.  343,  and  cases  • 
cited.  When  it  does  contract  for  shipments  beyond  its  own 
line,  it  may,  in  the  absence  of  statutory  regulations  to  the 
contrary,  determine  what  agencies  it  will  employ.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Denver  &  N.  O.  R.   Co.,  no  U.  S.  667, 

4  Sup.  Ct.  185,  28  L.  Ed.  291.  The  question  is  one  largely  oi 
good  faith  on  the  carrier*s  part  and  the  demands  of  public 
service.  Stewart  v.  Transportation  Co.,  17  Minn.  372  (Gil. 
348).  Now,  not  only  is  there  nothing  in  our  statute  that 
wholly  cuts  off  this  right,  but,  as  we  construe  it.  Code,  §  2066, 
expressly  confirms  it.  That  section  is  in  part  in  these  words: 
"Any  railway  corporation  may  sell  or  lease  its  property  and 
franchises  to,  or  make  joint  running  arrangements  not  in  con- 
flict with  law,  with  any  corporation  owning  or  operating  any 
connecting  railway,'*  etc.  ** Joint  runnine  arrangements*' 
must  mean  mutual  traffic  agreements.  While,  under  such 
agreements,  arbitrary  rates  cannot  be  fixed  which  are  discrim- 
inatory in  their  nature,  yet,  subject  to  'this  qualification,  the 
validity  of  such  joint  arrangements,  when  made  bona  fide,  has 
been  recoenized  by  this  court.  Blair  v.  Railway  Co.,  109 
Iowa,  36Q,  80  N.  W.  673.  Enough  appears  in  this  record  to 
make  it  clear  that  the  Muscatine  North  &  South  Railroad  is 
a  short  line  lying  wholly  within  two  counties  of  this  state.  It 
could  not  compete  for  business  with  either  of  the  trunk  lines 
running  through  Louisa  county,  nor  could  it  render  any  serv- 
ice of  much  value  to  shippers  along  its  line  without  avaih'ng 
itself  of  the  facilities  that  one  or  more  of  them  offered.  Man- 
ifestly shippers  along  the  contemplated  road  must  use  one  of 
the  trunk  lines  also  to  get  their  produce  to  a  general  market. 
It  was  therefore  to  their  interest  to  have  such  arrangements 
entered  into  as  would,  in  effect,  make  this  short  line  a  part  of 
a  greater  system.  This  is  what  we  understand  was  called  for 
by  the  condition  prescribed.  No  shipper  is  prevented  or 
obstructed  in  sending  his  freight  over  any  other  than  the  Iowa 
Central  Line.  It  seems  to  us  the  interests  of  the  public 
demanded  such  an  arrangement  as  is  here  contemplated. 

23  (N  s)  A  &  E  R  Cas— 9 
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3.  But  there  is  still  another  consideration  of  weie:ht  against 
the  contention  of  appellants.     Whether  such  an  aereement 
as  is  here  contemplated  would   be  in  good   faith,    and  rea- 
sonably calculated  to  serve  public   interests,  is  a  question  of 
fact,  of  which  we  have  no  evidence  in  the  record.     In  Stewart 
V.  Transportation  Co.,  supra,    the  contract   before  the  court 
was  one  for  through  transportation  between  a  railway  com- 
pany and  a  connecting  line  of  steamers.     One  clause  of  the 
agreement  required  the  railway  company  to  pay  a  fixed  sum 
to  the  steamer  company  on  all  passengers  and  freight  carried 
over  its  line,  and  destined  to   points  reached  by  the  steamer 
company,  whether  they  were  transported  by  the  latter  or  not. 
The  court  held  that  it  could  not,  as  a  matter  of  law,  say  that 
such  an  agreement  was  void,  and  reversed  a   judgment  ren- 
dered in  plaintiff's  favor  on  the  pleadings.     We  are  asked  in 
the  present  case  to  say  that  no  valid  contract  such  as  is  out- 
lined in  the  petition  and  notice  can  be  made.     This  we  can- 
not do. 

4.  The  form  of  the  ballot  is  the  matter  of  which  complaint 
is  next  made.  Some  of  the  questions  thus  raised  are  men- 
tioned, but  not  argued.  In  so  far  as  these  matters  are  not 
disposed  of  by  the  case  of  Pritchard  v.  Magoun,  supra,  we 
deem  it  sufficient  to  say  they  are  without  merit.  In  oral  argu- 
ment it  was  insisted  that  matter  was  printed  on  the  ballot  which 
should  not  have  been  there,  and  which  was  calculated  to  influ- 
ence the  result  of  the  election.  The  printing  of  surplusage  on 
the  ballot  will  not  necessarily  invalidate  the  election.  Cattell 
v.  Lowry,  45  Iowa,  478.  It  will  have  that  effect  only  when  the 
voter  may  have  been  misled  thereby.  Brown  v.  Carl  (Iowa) 
82  N.  W.  1033.  The  matter  complained  of  here  was  the  fol- 
lowing statement,  which  appeared  on  the  face  of  the  ballots: 
**  Shall  the  following  public  measure  be  adopted,  viz. :  Shall 
the  Muscatine  North  &  South  Railroad  Company,  incorporated 
under  the  laws  of  Iowa,  be  aided  in  the  construction  of  a  line  of 
standard  gauge  railroad  from  the  city  of  Muscatine,  in  Musca- 
tine county,  Iowa,  by  way  of  Wapello,  in  Wapello  township,  in 
said  Louisa  county,  Iowa,  to  some  point  of  intersection  with 
the  Iowa  Central  Railroad  in  Louisa  county,  Iowa,  by  a  tax 
of  three  (3)  per  cent,  upon  the  assessed  value  of  the  taxable 

f property  of  the  township  of  Wapello  in  said  county  and  state 
assessment  of  1897),  upon  the  conditions  named  in  the  peti- 
tion therefor  and  notice  of  election.'*  It  is  apparent  that  this 
statement  contains  but  the  terms  of  the  proposition  upon 
which  the  vote  was  to  be  had,  and  that  all  the  conditions  are 
referred  to.  It  is  impossible  to  discern  how  anything  which 
thus  appeared  could  have  influenced  the  vote  more  one  way 
than  the  other. 

But  the  matter  most  strenuously  insisted  upon  by  appellants 
in  this  connection  is  the  form  of  expression  submitted  to  the 
voter.  The  tickets  were  printed  upon  a  single  slip  of  paper, 
as  follows : 
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For  Taxation. 


Against  Taxation. 


YES 

NO 

The  voter  was  called  upon  to  put  a  cross  in  the  square 
opposite  the  word  **Yes'*  or.  ** No,**  according  as  he  might 
wish  to  favor  or  oppose  the  tax.  The  contention  now  made 
is  that  a  vote  **No'*  as  the  ticket  reads  would  be  a  vote  for 
taxation,  because  it  would  negative  the  idea  that  the  voter 
was  opposed  thereto.  Therefore,  it  is  said,  no  ticket  against 
the  tax  was  given  the  voters.  This  is  a  technical  construction. 
To  us  it  seems  manifest  the  intention  was  to  have  voters  for 
the  tax  say  **Yes,'*  and  those  opposed  say  **No.*'  We  do  not 
see  how  it  could  have  been  otherwise  understood.  We  may 
say  further,  the  notice  of  election  stated  that  the  tickets  for 
the  tax  would  have  printed  upon  them  the  words  "For  Tax- 
ation,"' and  those  opposed  the  words,  "Against  Taxation.** 
As  a  considerable  number  of  votes  were  cast  against  the  tax, 
it  is  apparent  the  opponents  of  the  measure  found  no  difficulty 
in  making  themselves  understood.  This  action  was  not 
brought  until  some  time  after  the  election  was  held,  and  after 
the  ballots  had  been  destroyed*.  Only  by  adopting  the  strained 
construction  of  appellants,  is  it  impossible  to  find  any  basis 
for  the  thought  that  the  votes  cast  and  intended  to  be  against 
the  tax  were  not  properly  counted. 

After  a  due  consideration  of  all  the  points  made,  we  reach 
the  conclusion  that  the  judgment  of  the  district  court  is  cor- 
rect, alnd  it  is  therefore  affirmed. 


LouisviirLB  &  N.  R.  Co.  z^.  Brbkdkn's  Adm'x. 

{Court  of  Appeals  of  Kentucky  y  Oct,  ii,  igqi,)  . 

[64  S.  W.  Rep.  667.] 

Whether  Negligence  to  Fail  to  Remove  Cuts  and  Other  Obstructions 
to  Traveler's  View  at  Crossing.* 
Obstructions  on  a  railroad  right  of  way  which  interfere  with  the  view 
of  the  traveler  on  the  highway,  so  as  to  endanger  life,  are  improper  if, 
by  the  exercise  of  ordinary  care,  they  may  be  removed  ;  but  the  failure 
to  remove  cuts  is  not  negligence,  though  the  railroad  was'  built  after 
the  highway  was  established. 

Same. 

Where  plaintiff  complained  of  obstructions  to  the  view  of  a  railroad 

*As  to  the  care  required  of  railroads  in  constructing  and  maintaining 
crv>8sin£r8,  see  generally,  8  Am.  &  En^.  Enc.  Law  (2d  Ed.)  363  et  seq,  ;  3 
Rap.  &.  Mack's  Dig^.  470  et  seq. 
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crossing,  the  principal  one  of  which  was  a  cut,  the  court  should  have 
instructed  the  jury  that  defendant  was  not  responsible  for  that  obstruc- 
tion, and  that  if,  by  reason  thereof,  the  cro&'sing  was  especially  danger- 
ous, both  the  railroad  company  and  the  traveler  on  the  highway  were 
required  to  exercise  increased  care  in  proportion  to  the  danger. 

Liability  of  Both  Companies  under  Contract  Construed  to  Be  a  Lease 
and  Not  a  Joint-TrafTic  Arrangement. 
By  a  contract  between  two  railroad  companies,  the  L.  A  N.  and  C.  Sl 
O.,  they  were  to  jointly  maintain  the  roadbed  owned  by  the  ly.  &  N., 
and  the  engines  and  cars  of  the  C.  &  O.,  though  managed  by  its  em- 
ployees, were  subject  to  the  direction  of  the  officers  of  the  operating 
department  of  the  ly.  &N.,  and  the  tickets  sold  by  the  agents  of  that 
company  were  good  on  the  trains  of  the  C.  &  O.,  which  was  to  receive 
one-fourth  of  such  fares.  Besides  paying  its  part  of  the  cost  of  main- 
tenance and  taxes,  the  C.  &  O.  was  to  pay  also  a  monthly  rental.  Held, 
that  the  contract  was  not  a  lease,  but  a  joint-traffic  arrangement ;  and 
the  C.  &  O.  trains  must  be  regarded  as  run  by  both  companies  on  joint 
account,  and  therefore  both  companies  are  liable  for  negligence  in  the 
operation  of  such  trains. 

Liability  for  Torts  of  Lessee.* 

A  railroad  corporation  leasing  its  road  without  direct  legislative 
authority  is  responsible  for  the  torts  of  its  lessee,  though  it  surrenders 
complete  control  of  the  leased  road. 

Appeal  from  circuit  court,  Franklin  county. 

**To  be  ofl&cially  reported.*' 

Action  by  the  administratrix  of  Rasmus  Breeden  against 
the  Louisville  &  Nashville  Railroad  Company  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Ira  Julian  and  Edward  W.  Hines,  for  appellant. 
B.  G.  Williams,  for  appellee. 

HOBSON,  J.  On  February  24,  1899,  Rasmus  Breeden, 
appellee's  intestate,  was  killed  by  collision  with  a  train  of  the 
Chesapeake  &  Ohio  Railway  Company  at  a  public  crossing: 
near  Ducker's,  in  Woodford  county,  on  the  track  of  the  appel- 
lant, the  Louisville  &  Nashville  Railroad  Company,  and  this 
action  was  brought  to  recover  damages  for  his  death.  There 
were  a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
$5,000,  and  the  defendant  appeals. 

The  proof  shows  that  the  intestate  and  another  man  were 
riding  in  a  buggy  on  the  turnpike,  leading  a  horse  behind  the 
buggy.  The  pike  crossed  the  railroad  at  an  acute  angle.  The 
view  of  the  track  to  the  east  was  obstructed  until  they  got 
substantially  to  it.  It  was  a  cold  morning,  and  there  was 
some  snow  on  the  ground.  The  railroad  approached  the 
crossing  in  a  curve,  through  a  cut,  and  the  train  could  not  be 
seen  by  the  traveler  on  the  pike  until  it  rounded  the  curve, 
which  was  between  200  and  300  feet  from  the  crossing.  Just 
as  the  bugey  reached  the  track,  it  was  struck  by  the  train, 
hurling  the  occupants  something  like  a  hundred  feet,  and  kill- 

*As  to  the  liability  of  a  lessor  company  for  injuries  inflicted  while  its 
road  is  operated  by  a  lessee,  see  Anderson  v.  Union  Terminal  R.  Co, 
(Mo.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  834,  and  noUs,  847  el  seq. 


Am  A  Eng"  CROSSINGS  133 

RCas 

lK>uisville  A  N.  R.  Co.  v.  Breeden's  Adm'x 

ing  them  both.  The  proof  on  behalf  of  the  plaintiff  tended 
to  show  that  by  reason  of  the  obstruction  the  sound  of  trains 
approaching  the  crossing  was  deadened,  and '  that  the  view 
was  obstructed  by  not  only  a  hedge  on  the  turnpike  and  some 
buildings  and  trees  standing  on  it,  but  also  by  a  hedge  and 
fence  running  along  the  railroad  and  about  i8  or  19  feet  from 
the  track.  The  hedge  along  the  railroad  had  been  trimmed 
shortly  before  the  collision,  and,  it  would  seem,  in  its  condi- 
tion at  that  time  was  not  a  serious  obstruction.  But  the 
crossing  was  exceptionally  dangerous,  for  both  sight  and 
hearing  were  obstructed.  The  train  was  running,  perhaps, 
35  or  40  miles  an  hour,  and,  according  to  the  proof  made  by 
the  plaintiff  from  a  number  of  persons  who  were  eyewitnesses 
and  near  by,  gave  no  signal  at  all  of  its  approach,  until  it  was 
near  the  mouth  of  the  cut,  when  the  whistle  was  blown  and 
the  air  brakes  applied  with  much  force,  but  too  late  to  pre- 
vent the  collision.  The  train  was  not  on  time,  and  the  proof 
is  conflicting  as  to  how  much  it  was  late.  The  proof  for  the 
defendant  was  that  the  signals  of  the  approaching  train  were 
given,  and  that  those  in  charge  of  the  train  did  not  see  the 
persons  on  the  crossing  or  the  buggy  in  which  they  were  rid- 
ing until  they  got  within  50  yards  of  them.  The  evidence 
showed  that  the  railroad  was  built  about  the  year  1835,  and 
was  then  run  as  a  horse  line.  The  county  road,  on  which  the 
turnpike  was  afterwards  built,  was  in  existence  when  the  rail- 
road was  located.  The  court  instructed  the  jury,  among  other 
thines,  as  follows:  **(i)  If  the  jury  believe  from  the  evidence 
that  the  crossing  and  immediate  approaches  on  defendant's 
right  of  way,  about  one  mile  west  of  Ducker's  Station,  in 
Woodford  county,  Ky.,  where  said  Breeden  was  killed,  was 
at  the  time,  by  reason  of  negligence  and  carelessness  of  the 
defendant,  Louisville  &  Nashville  Railroad  Company,  in  a 
dangerous  and  unsafe  condition,  by  reason  of  fences  and  other 
obstructions  on  the  defendant's  right  of  way,  at  and  imme- 
diately contiguous  to,  and  in  close  proximity  to,  said  crossing, 
as  to  imperil  the  lives  of  travelers  on  said  highway  who 
were  using  ordinary  care  for  their  own  safety,  and  that  the 
defendant,  Louisville  &  Nashville  Railroad  Company,  knew, 
or,  by  the  exercise  of  ordinary  care,  could  have  known  of  its 
dangerous  and  unsafe  condition,  and  that  Rasmus  Breeden, 
while  using  ordinary  care  for  his  own  safety  in  attempting  to 
cross  said  railway,  was  struck  and  killed  by  an  engine  and 
train  of  cars  running  on  said  track  under  contract  with  the 
said  Louisville  &  Nashville  Railroad  Company,  then  said 
Louisville  &  Nashville  Railroad  Company  is  liable;  and  the 
jury  ought  to  find  for  the  plaintiff  such  sum  in  damages  as 
they  may  believe  will  reasonably  compensate  the  estate  of 
Rasmus  Breeden  for  the  loss,  by  the  destruction  of  his  life,  of 
his  power  to  earn  money,  not  to  exceed  $25,000,  the  amount 
claimed  in  the  petition.  But,  before  the  jury  can  find  for  the 
plaintiff,  thevmust  believe  from  the  evidence  that  the  danger- 
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ous  condition  of  the  crossing:  and  its  immediate  approaches  was 
the  proximate  cause  of  the  injury.  (2)  If  the  jury  believe 
from  the  evidence  that  the  crossing  at  which  Rasmus  Breeden 
lost  his  life  was  formed  by  the  Louisville  &  Nashville  Railroad 
Company  building  its  railroad  track  across  the  county  road 
where  the  turnpike  now  runs,  and  if  the  jury  believe  that  at 
said  time  that  said  road  was  a  public  county  road,  then  it 
was  the  duty  of  the  said  railroad  company  to  so  construct  its 
crossing,  and  its  immediate  approaches,  in  such  manner  as  to 
enable  a  reasonably  prudent  man,  exercising  ordinary  care, 
to  cross  same  with  reasonable  safety;  and.  if  the  jury  believe 
that  the  said  crossing  and  its  immediate  approaches  were  so 
unsafe  as  to  imperil  the  lives  of  persons  traveling  said  road 
and  who  were  using  ordinary  care,  on  account  of  the  condition 
of  the  crossing  and  its  approaches,  or  on  account  of  hedges, 
fences,  and  other  obstructions  on  its  right  of  way,  which  pre- 
vented the  decedent  from  seeing  or  hearing  the  approach  of 
the  train  while  in  the  exercise  of  his  senses  of  sight  and  hear- 
ing, then  the  jury  ought  to  find  for  the  plaintiff  as  defined  in 
instruction  No.  i.  But,  if  the  jury  believe  from  the  evidence 
that  the  said  county  road  where  the  turnpike  now  runs  was 
located  after  the  time  of  the  building  of  the  railway,  then  it 
was  the  duty  of  the  authorities  locating  and  building  said  road 
over  said  railway  to  have  avoided  the  dangers,  if  any,  to  the 
traveling  public,  by  reason-  of  said  embankment  or  other 
obstructions  on  defendant's  right  of  way,  and  the  defendant 
is  not  liable  therefor.  This  exemption,  however,  does  not  re- 
lieve the  said  defendant  of  the  duty  of  keeping  its  immediate 
crossing  and  its  approaches  thereto  on  its  right  of  way  in 
reasonably  safe  condition  for  travelers  to  pass  over  said  rail- 
way; and,  if  the  jury  believe  that  the  said  crossing  and  the  im- 
mediate approaches  to  same  were  in  reasonably  safe  condition 
at  the  time  of  the  accident,  and  said  railway  was  constructed 
prior  to  the  time  of  the  construction  of  said  county  road,  the 
defendant  is  not  liable,  and  the  jury  ought  to  so  find.  (3) 
The  jury  are  instructed  that  the  defendant,  the  Louisville  & 
Nashville  Railroad  Company,  is  not  responsible  for  any  injury 
which  may  result  solely  from  the  operation  of  the  Chesapeake 
&  Ohio  trains  over  the  railroad  in  question;  and  that,  if  they 
believe  from  the  evidence  that  the  injury  and  death  of  plain- 
tiff's intestate  was  directly  and  proximately  caused  by  the 
mode  in  which  the  Chesapeake  &  Ohio  train  which  struck 
him  was  being  run,  or  by  the  failure  of  those  in  charge  of  said 
train  to  give  reasonable  and  timely  signal  or  warning  of  its 
approach,  then  they  ought  to  find  for  defendant.  (4)  If  the 
jury  find  from  the  evidence  that,  considering  the  nature  and 
condition  of  the  crossing  in  question,  and  its  surroundings, 
those  in  charge  of  the  train  which  killed  Breeden  gave  such 
signal  or  warning  of  its  approach  as  was  reasonably  sufficient 
to  apprise  thereof  a  traveler  in  the  vicinity  of  the  crossing, 
who  was  himself  in  the  exercise  of  ordinary  care  and  prudence, 
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they  should  find  for  the  defendant.     (5)   Although   the  jury 
may   believe   from   the  evidence  that  the    crossing    where 
Breeden  was  killed  was  a  dangerous  crossing  on  account  of 
the  cut  and  turnpike  surroundings,  yet,  if  they  further  believe 
that  the  collision  and  killing  could  have  and  would  have  been 
avoided  by  the  exercise  of  reasonable  care  and   proper  pre- 
caution on  the  part  of  the  employees  of  the   Chesapeake  & 
Ohio  Railway  Company  in  the  operation  of  the  train  of  cars 
that  struck  the  buggy  and  killed   Breeden,    then  they  should 
find  for  the  defendant,  unless  they  shall  further  believe  from 
the  evidence  that  the  Louisville  &  Nashville   Railroad   Com- 
pany were  negligent  and  careless  in   the  construction   of  said 
crossing  and  its  approaches,  or  by  permitting  obstructions  on 
its  right  of  way,  and  which   negligence  and  carelessness  was 
the  direct  and  proximate  cause  of  the  accident ;  in  which  case 
they  ought  to  find  for  the  plaintiff."     The  rule  as  to  the  lia- 
bility of  the  railroad  company  for  allowing  obstructions  to  the 
sight  and  hearing  of  the  traveler  to  exist  near  highway  cross- 
ings is  thus  stated  in  2  Thomp.  Neg.  §  1507:     "The  true  view 
seems  to  be  that  the  railway  company  ought   not  to  be  held 
blameworthy  for  not  removing  such  obstructions  to  sight  and 
hearing  as  may  be  reasonably  necessary  to  the  exercise  of  its 
franchises, — such  as  necessary   buildings  on   its  right  of  way, 
or  the  necessary  standing  of  cars  upon  its  side  tracks  near  the 
crossings  of  public  streets  or  roads;  but  that  to  allow  obstruc- 
tions to  vision  and  hearing  of  a  traveler  to  come  or  to  remain 
upon  its  right  of  way,  which  are  not  necessary  to  the  exer- 
cise of  its  franchises,  which  can  be  removed  at  no  great   ex- 
pense,— such  as  weeds,  bushes,  hedges,  trees,  embankments, 
and  the  like, — is  negligence  as  matter  of  law.     But  it  cannot 
be  affirmed  with  entire  confidence  that  such  is  the  law. ' '     After 
taking  up  and  discussing  a  number  of  cases  he  concludes  the 
subject  with  these  words:     "From  the  foregoing  decisions  we 
may  extract  the  conclusion  that  for  a  railway  company  unnec- 
essarily and  negligently  to  permit  obstructions  to  accumulate 
or  remain  upon  its  right  of  way,  so  as  to  obstruct  the  view  of 
a  traveler  approaching  its  track  at  a  public  crossing,  is  negli- 
gence which  will  make  the  company  liable  for  an  injury  to  the 
traveler  caused  by  a  collision  with  its  train,  which  would  have 
been   averted   had  the  view  been  unobstructed,  provided  the 
traveler  is  free  from  contributory  neerligence. "     The  railroad 
company  is  required  in  the   exercise  of  its  franchises  to  use 
such  care  for  the  safety  of  others  as  the  circumstances  demand 
for  the  security  of  life;  that  is,  such  care  as  may  be  reasonably 
expected  of  a  person  of  ordinary  prudence   in   its  situation. 
Obstructions  to  the  view  of  the   traveler  on  the  highway 
endangering  life,    which,    by  the   exercise  of  ordinary  care 
should  not  be   suffered  to  remain,    are   improper,  and  where, 
by  reason   of  them,    an   injury  results,    the  company    may 
be  held  responsible.     See  Railroad  Co.  v.  Clark's  Adm'r  (Ky.) 
49  S.  W.  323.     But  cuts  are  necessary  on  all  railroads.     The 
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cut  through  which  the  train  passed  just  before  reaching  the 
crossing  in  question  was  23  or  25  feet  deep,  and  the  obstruc- 
tion from  the  cut  was,  according  to  the  testimony  of  the 
witnesses,  the  most  serious,  if  not  the  real,  trouble.  The 
railroad  company  was  not  required  to  remove  an  obstruction 
of  this  character.  Obstructions  from  the  conformation  of  the 
earth's  surface  are  unavoidable,  and  the  rule  as  to  them  is  not 
afiected  by  the  fact  that  the  railroad  was  built  after  the  high- 
way was  established.  The  legislature  authorized  the  con- 
struction of  the  railroad,  and,  in  the  determination  of  its 
liability  for  obstructions  of  view,  it  is  wholly  immaterial  which 
was  established  first,  the  railroad  or  the  highway. 

The  second  and  fifth  instructions,  taken  together,  authorized 
the  jury  to  find  for  the  plaintiff  if  the  crossing  was  a  dangerous 
one  on  account  of  the  cut,  and  should  not  have  been  given. 
In  lieu  of  these  instructions,  the  court  should  have  told  the 
jury  that  the  defendant  was  not  responsible  for  obstruction 
of  view  from  the  cut,  and  that  if.  by  reason  of  such  obstruc- 
tion of  view,  the  crossing  was  especially  dangerous,  then  those 
in  charge  of  the  railroad  and  those  traveling  on  the  highway 
were  both  required  to  exercise  increased  care  in  proportion 
to  the  danger  in  the  use  of  the  crossing.  Railway  Co.  v. 
Gunter  (Ky.)  56  S.  W.  527;  Railroad  Co.  v.  Cummins'  Adm'r 
(Ky.)63S.  W.  594. 

As  the  case  must  be  tried  again,  it  becomes  necessary  to 
determine  whether  appellant  is  responsible  for  the  failure  of 
those  in  charge  of  the  train  to  give  timely  warning  of  its 
approach.  The  railroad  was  the  property  of  the  appellant 
and  was  in  its  possession.  By  an  arrangement  with  the 
Chesapeake  &  Ohio  Railway  Company  that  company  also 
ran  its  trains  over  it.  The  written  contract  between  the  two 
companies  under  which  this  was  done,  so  far  as  material  to  this 
question,  is  as  follows:  ''This  agreement,  made  this  23rd  day 
of  March,  A.  D.  1895,  between  the  Louisville  &  Nashville 
Railroad  Company,  first  party,  and  the  Elizabethtown,  Lex- 
ington &  Big  Sandy  Railroad  Company  and  Chesapeake  & 
Ohio  Railway  Company,  jointly  and  severally,  second  parties, 
witnesseths:  First.  The  first  party,  in  consideration  of  the 
premises  and  of  the  agreements  herein  contained,  and  on  the 
part  of  the  second  party  to  be  performed,  agrees  to  construct, 
by  the  first  of  January,  1896,  a  substantial  railway  connecting 
its  present  line  at  some  point  between  Christiansburg  and 
Benson  with  its  line  at  Shelbyville,  and  by  so  doing  reduce 
the  length  of  the  railway  from  First  Street  Station,  Louis- 
ville, to  the  western  terminus  of  the  Elizabethtown,  Lexine- 
ton  &  Big  Sandy  Railroad  in  Lexington,  to  not  more  than 
eighty-four  (84)  miles;  and  hereby  grants  to  the  second  par- 
ties, jointly  and  severally,  the  right  to  use,  jointly  with  the 
first  party,  its  line  of  railway  as  will  then  exist  from  Louisville, 
through  Shelbyville  and  Frankfort,  in  and  through  the  coun- 
ties of  Jefferson.    Shelby,    Franklin,   Woodford,    Scott,   and 
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Fayette,  to  a  connection  with  the  western  terminus  pf  said 
Klizabethtown,  Lexington  &  Big  Sandy  Railroad,  in  Lexing- 
ton, Ky.,  including:  the  use  of  sidings  and  switches,  water 
stations,  real  estate,  and  all  other  property  incident  and  nec- 
essary to  the  use  of  the  same,  for  the  purpose  of  running  pas- 
senger and  freight  trains  of  the  second  parties  to  and  from 
points  on  their  line  from  and  to  Louisville  and  points  beyond 
via  Louisville.  But  nothing  herein  contained  shall  be  con- 
strued to  give  the  second  parties  any  right  to  use  the  terminal 
buildings,  shops,  structures,  and  side  tracks  of  the  first  party 
in  the  cities  of  Louisville  or  Lexington.  The  parties  of  the 
first  part  may  make  and  maintain  all  necessary  connections 
to  get  off  and  on  said  line  of  the  party  of  the  first  part  at 
Louisville  and  Lexington;  the  connection  at  Louisville  to  be 
at  a  point  adjacent  to  the  tracks  of  the  Louisville  &  Jefierson- 
ville  Bridge  Co.  Second.  The  maintenance  of  that  portion  of 
the  railway  of  the  first  party  jointly  used  under  this  Agree- 
ment, and  all  improvements  or  additions  which  may  be  added 
under  the  provisions  of  this  agreement,  shall  be  conducted 
under  the  charge  and  supervision  of  the  first  party,  and  the 
same  shall  be  kept  and  maintained  in  a  good  and  safe  condition. 
Third.  The  engines  and  cars  of  the  second  parties,  while 
on  the  railway  of  the  first  party,  shall  be  managed  by  the 
employees  of  the  second  parties,  subject,  however,  to 
the  reasonable  rules  and  to  the  directions  of  the  officers  of  the 
operating  department  of  the  first  party.  Time-tables  for  the 
movement  of  trains  over  the  railways  affected  by  this  agree- 
ment shall  be  arranged  by  joint  action  of  the  superintendents 
or  other  officers  of  the  parties  hereto.  Trains  of  either  party 
shall  have  the  right  of  way  over  all  trains  of  either  party  of 
an  inferior  class.  Fourth.  Agents,  telegraph  operators,  train 
dispatchers,  section  foremen,  laborers,  watchmen,  switchmen, 
or  any  other  persons  employed  in  the  maintenance  or  care  of 
or  operation  of  the  property  jointly  used  (not  including  station 
agents,  except  when  acting  as  regular  telegraph  operators, 
nor  employees  of  the  traffic  department)  shall,  in  respect  of 
the  liability  of  the  parties  using  said  line,  to  each  other  or  to 
third  persons,  growing  out  of  the  fault  or  neglect  of  such  serv- 
ants or  employees,  be  deemed  and  held  to  be  the  sole  servants 
of  the  party  to  or  upon  or  in  connection  with  whose  train  or 
property  any  loss  or  damage  may  have  occurred.  But  it  is 
mutually  understood  and  agreed  that  any  or  all  such  persons, 
or  any  other  persons  employed  in  the  care  or  operation  of  the 
property  jointly  used,  shall  be  removed  from  such  service  upon 
the  demand  of  the  general  manager  or  other  general  officer  of 
the  parties  of  the  second  part  or  either  of  them.  Should  any 
damage  to  persons  or  property  result  from  any  negligence  of 
the  second  parties,  or  either  of  them,  their  or  its  officers  or 
servants,  they  agree  to  hold  the  other  party  harmless  against 
all  such  damages ;  and.  should  the  first  party  be  sued  and 
judgment  rendered  against  it  for  such  damages,    the   second 
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parties,  jointly  and  severally,  bind  themselves  to  pay  the  same, 
with  all  costs  incident  thereto,  or  to  refund  the  same  and 
costs,  should  the  first  party  have  already  paid  such  damaees 
and  costs.  Should  any  damages  to  persons  or  property  result 
from  any  nesrligence  of  the  first  party,  its  officers  or  servants, 
it  agrees  to  hold  the  second  parties  harmless  against,  all  such 
damages;  and,  should  the  second  parties  be  sued  and  judg- 
ment rendered  against  them  for  such  damages,  the  first  party 
binds  itself  to  pay  the  same,  with  all  the  costs  incident  thereto, 
or  to  refund  the  same  and  costs,  should  the  second  parties  or 
either  of  them  have  already  paid  such  damages  and  costs. 
Should  any  damages  result  from  the  joint  negligence  of  the 
parties  hereto,  or  of  their  servants,  the  damages  shall  be 
equally  borne  as  between  themselves  by  the  parties  hereto. 
In  case  the  parties  cannot  agree  as  to  whose  train  or  em- 
ployees was  or  were  at  fault,  or  as  to  the  amount  of  damage 
done,  the  question  or  questions  shall  be  referred  to  arbitration 
in  the  manner  hereinafter  provided,  and  each  party  shall 
abide  by  and  perform  the  awards  and  comply  with  the  deci- 
sions of  such  arbitrators,  which  decision  shall  terminate  the 
controversy.  Fifth.  All  business  originating  upon  the  line 
between  Louisville  and  Lexington,  not  including  business 
from  either  of  said  points  to  the  other,  shall  belong  exclusively 
to  the  first  party,  but  the  second  parties  shall  have  the  right  to 
honor  upon  their  trains  passage  tickets  of  first  party  for  passen- 
gers to  Frankfort  and  Shelby vi lie.  and  also  any  other  points  at 
which  the  trains  of  the  second  parties  may  be  obliged  to  stop 
on  account  of  railroad  crossings,  train  orders,  water,  etc. ;  all 
of  which  tickets  so  honored  shall,  as  soon  as  may  be  after 
the  end  of  the  month,  be  returned  by  the  second  parties  to 
the  first  party,  and  the  first  party  shall  thereupon  pay  the 
second  parties  twenty-five  (2O  per  cent,  of  the  value  of  such 
tickets;  and,  in  the  event  of  conductors  of  second  parties  col- 
lecting cash  fares  to  such  points  on  the  line  used  jointly 
(exclusive  always  of  through  fares  from  Louisville  to  Lexing- 
ton and  vice  versa),  said  second  parties  shall,  in  like  manner, 
at  the  end  of  each  month,  report  such  cash-fare  collections 
to  first  party,  and  remit  to  it  seventy-five  (75)  per  cent, 
thereof.  The  parties  of  the  second  part,  on  their  regular 
through  trains,  may  carry  passengers  to  and  from  local  points 
on  the  joint  track,  if  such  passengers  be  destined  from  or  to 
their  own  lines,  and  on  all  such  passengers  they  shall  likewise 
pay  the  party  of  the  first  part  seventy-five  (7^)  per  cent,  of  the 
local  fare.  Sixth.  The  second  parties  hereby  accept  the  fore- 
going grant  of  the  right  to  jointly  use  the  railway  hereinbefore 
described  of  the  first  party,  upon  the  term  above  named,  and 
agree  to  continue  in  such  joint  use  during  the  period  herein- 
after stated.  And  the  second  parties  hereby  covenant  and 
agree,  for  the  right  to  the  joint  use  of  the  said  line  of  a  rail- 
way of  the  first  party,  to  pay  to  said  first  party,  its  successors 
or  assigns,  a  rental  of  five  thousand   dollars   ($5,000.00)  per 
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month.  Seventh.  In  addition  to  the  fixed  rentals  or  interest 
moneys  and  other  payments  to  be  paid  as  hereinbefore  pro- 
vided, the  second  parties  agree  to  pay  such  proportion  of  the 
cost  of  maintenance,  repairs,  renewals,  and  improvements  of 
that  part  of  the  road  jointly  used,  and  such  proportion  of  the 
waeres  of  telegraph  operators  and  other  employees  and  officers 
in  the  joint  service  of  the  two  parties  under  this  contract,  as 
the  number  of  engines  and  car  miles  of  the  parties  of  the 
second  part  run  over  said  railway  bears  to  the  total  number  of 
engines  and  car  miles  run  over  said  railway;  it  being  under- 
stood and  agreed  that  no  charge  shall  be  made  for  services  of 
general  or  accounting  officers  of  the  party  of  the  first  part, 
except  for  such  as  are  actually  employed  in  conducting  the 
business  of  this  particular  part  of  the  line  of  the  party  of  the 
first  part.  The  said  second  parties  also  agree,  as  part  pay- 
ment for  their  said  use  of  line  of  railway  and  facilities,  to  pay 
to  the  said  first  party  their  like  proportionate  share  of  all 
taxes  and  public  rates  assessed  on  such  portion  of  first  party's 
said  line  of  railway,  such  share  of  said  taxes  and  public  rates 
to  be  based  upon  the  car  and  engine  mileage,  as  hereinbefore 
provided  in  regard  to  maintenance,"  etc.  ** Thirteenth. 
This  contract  shall  take  effect  on  the  first  day  of  January, 
i8g6,  and  continue  in  effect  for  one  hundred  years  from  said 
date.'* 

The  case  of  Louisville  &  N.  R.  Co.  v.  Chesapeake  &  O. 
Ry.  Co.  (Ky.)  53  S.  W.  277,  is  relied  on  for  appellee  to  sus- 
tain the  ruling  of  the  court  below.  In  that  case  an  employee 
of  the  Louisville  &  Nashville  Railroad  engaged  in  the  main- 
tenance of  the  road  was  injured,  and  the  Louisville  &  Nash- 
ville Railroad  paid  the  loss,  and  sued  the  Chesapeake  &  Ohio 
to  recover  its  share  of  the  loss.  The  court  determined  that 
the  Chesapeake  &  Ohio  was  liable  to  the  Louisville  &  Nash- 
ville, as  the  loss  was  part  of  the  expense  incidental  to  the 
maintenance  of  the  road.  This  is  all  that  was  determined  in 
that  case.  On  the  other  hand,  in  the  case  of  Railway  Co.  v. 
Osborne,  Q7  Ky.  112,  30  S.  W.  21,  53  Am.  St.  Rep.  407,  the 
compan>  had  let  another  have  a  train  and  train  hands  for  the 
purpose  of  running  an  excursion  train,  from  which  Osborne 
was  ejected.  The  company  was  hel4  liable.  The  court  said: 
*' Public  policy  and  the  law  alike  forbid  that  a  railway  com- 
pany shall  be  allowed  to  place  its  road,  train  hands,  and  cars 
in  the  hands  of  or  under  the  control  of  a  stranger  for  such 
purpose  as  is  claimed  in  this  action,  and  thus  evade  liability 
for  the  wrongs  done  by  such  person. "  It  is  urged  for  appel- 
lant that  it  is  conceded  by  the  pleadings  that  it  had  legislative 
authority  to  lease  its  road,  and  so  it  was  properly  held  not 
liable  for  the  wrongs  of  its  lessee.  Harper  v.  Railroad  Co.,  90 
Ky.  3«;9.  14  S.  W.  346;  5  Thomp.  Corp.  §  6293.  But  this  case 
does  not  come  within  these  authorities.  The  Louisville  & 
Nashville  Railroad  Company  did  not  relinquish  to  the  Chesa- 
peake &  Ohio  Company  the  possession  or  control  of  the  rail- 
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road.  The  contract  above  quoted  is  nothing  more  than  a  traffic 
arrangement.  The  two  companies  jointly  maintained  the  road- 
bed. The  engines  and  cars  of  the  Chesapeake  &  Ohio  Railway 
Company,  though  managed  by  its  employees,  were  subject  to 
the  directions  of  the  officers  of  the  operating  department  of 
the  appellant.  The  tickets  of  appellant  sold  by  its  agents 
were  good  on  the  Chesapeake  &  Ohio  trains ;  that  is,  appel- 
lant, instead  of  carrying  these  passengers  on  its  own  train, 
had  them  carried  on  the  Chesapeake  &  Ohio  trains,  and  one- 
fourth  of  the  collections  for  these  fares  went  to  the  Chesapeake 
&  Ohio,  and  three-fourths  to  the  Louisville  &  Nashville.  Be- 
sides paying  its  part  of  the  cost  of  maintenance  of  the  road 
and  taxes,  the  Chesapeake  &  Ohio  paid  also  a  rental  of  $5,000 
a  month.  Under  such  circumstances,  the  Chesapeake  &  Ohio 
trains  must  be  regarded  as  run  by  both  the  companies  on  joint 
account ;  and  both  companies  are  liable  for  the  negligence  of 
those  in  charge  of  the  trains  to  third  persons,  whatever  their 
rights  may  be  as  to  each  other.  See  Caruthers  v.  Railroad 
Co.  (Kan.)  44  L.  R.  A.  737,  and  notes  pages  746,  750  (s.  c.  54 
Pac.  673).  In  Elliott,  R.  R.  §  470,  the  rule  is  thus  stated: 
** Where  the  lessor  company,  in  an  authorized  lease,  retains 
the  control  of  the  road,  there  is  reason  for  holding  it  liable  for 
the  negligence  of  the  lessee  in  operating  the  road.  The  fact 
that  exclusive  control  is  not  transferred  to  the  lessee  is  an 
influential  factor,  and  may  well  be  held  to  constitute  the  basis 
of  an  exception  to  what  we  conceive  to  be  the  eeneral  rule. '  * 
In  2  Thomp.  Neg.  §  1956,  after  showing  when  one  company 
might  not  be  liable  for  the  torts  of  the  other,  the  learned 
author  adds:  ''But  where  there  is  an  arrangement  among- 
different  railway  companies  whereby  trains  are  to  be  run  over 
one  road  in  the  interest  of  all,  each  contributing  to  the  ex- 
pense and  having  such  a  share  in  the  profits  as  may  be  deter- 
mined by  a  common  agent  according  to  a  rule  agreed  upon 
among  them,  the  occupation  and  operation  of  the  road  are 
deemed  to  be  joint,  in  such  sense  as  to  render  each  or  all  of 
the  companies  liable  for  an  injury  inflicted  upon  a  third  per- 
son by  the  negligence  of  the  persons  operating  any  of  the 
trains.'* 

So  far  we  have  considered  the  question  on  the  assumption 
that  the  pleadings  conceded  legislative  authority  in  appellant 
to  lease  its  road.  We  have  been  referred  by  counsel  to  no 
such  statutory  provision,  and  can  find  none.  It  is  clear,  upon 
principle  and  authority,  that  a  corporation  which  is  granted 
important  franchises  and  charged  with  certain  duties  cannot, 
without  express  legislative  permission,  transfer  its  franchises 
to  others,  and  thus  relieve  itself  of  responsibility  for  the  non- 
performance of  the  duties  imposed  on  it.  2  Thomp.  Neg.  § 
1955.  Under  this  rule  railroad  corporations  leasing  their 
road  without  direct  legislative  authority  have  been  uniformly 
held  responsible  for  the  torts  of  their  grantees.  See  cases 
collected  in  note   (Kan.)  44  L.  R.    A.    737-750  (s.  c.  54  Pac. 
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673).  If  the  statutory  provision  relied  on  in  the  pleading:  is 
one  of  which  the  courts  must  take  judicial  notice,  under  sec- 
tion 1624,  Ky.  St.,  without  being  pleaded,  as  provided  in  sec- 
tion 119  of  the  Civil  Code  of  Practice,  then  the  allegations  of 
the  pleading  were  only  matters  of  law,  and  were  not  required 
to  be  denied.  Civ.  Code  Prac.  §  1 19.  If  judicial  notice  cannot 
be  taken  of  the  provision,  then  it  should  have  been  pleaded, 
as  required  by  section  119.  There  is  no  proof  that  the 
Chesapeake  &  Ohio  Railway  Company  had  authority  to  take 
the  lease.  So,  in  either  view  of  the  case,  the  result  is  the 
same.  We  are  therefore  of  opinion  that  the  court  erred  in 
instructing  the  jury  that  appellant  was  not  liable  for  the  neg- 
ligence of  those  in  charge  of  the  train  if  they  failed  to  give 
proper  notice  of  its  approach  to  the  crossing. 

Judgment  reversed,  and  cause  remanded   for  further  pro- 
ceedings consistent  with  this  opinion. 


Gahaganv.  Boston  &  M.  R.  R. 

{Supreme  Court  of  New  Hampshire^  Strafford ^  March  75,  igoi, ) 

[SO  Atl.  Rep.  146.] 

Failure  to  Stop,  Look,  or  Listen.* 

Plaintiff,  who  was  43  years  of  age,  was  struck  by  an  engine  while 
attempting  to  cross  defendant's  tracks.  The  place  of  accident  was  not 
a  highway  crossing,  but  one  provided  for  pedestrians  having  business 
with  a  certain  corporation,  and  was  reached  by  steps  descending  from 
the  street.  An  unobstructed  view  of  the  track  for  400  feet  in  the  direc- 
tion from  which  the  engine  approached  was  obtainable  from  the  foot 
of  the  steps,  which  was  22  feet  from  the  nearest  rail.  The  acci- 
dent occurred  at  the  noon  hour  of  a  bright,  clear  day,  and  plaintiff  was 
in  the  full  possession  of  all  his  faculties,  but  did  not  stop,  look,  or 
listen  l>efore  attempting  to  cross.  Held,  that  a  verdict  for  the  defend- 
ant was  properly  directed,  there  being  no  evidence  of  any  care  on  plain- 
tiff's part. 

Doctrine  That  Exercise  of  Care  May  Be  Inferred  from  Instinct  of  Self- 
Preservation  Not  Applicable. 
Where,  in  an  action  for  injuries  received  at  a  railroad  crossing,  all  the 
facts  appearing  in  evidence  show  plaintiff's  negligence,  the  doctrine 
that  the  exercise  of  care  may  be  inferred  from  the  instinct  of  self-pres- 
ervation does  not  apply. 

Stop,  Look,  and  Listen. 

Where,  in  an  action  for  injuries  received  at  a  railroad  crossing,  there 
was  an  entire  absence  of  any  facts  explaining  or  excusing  the  plaintiff's 
failure  to  stop,  look,  and  listen,  an  instruction  that  the  failure  to  do 
these  things,  as  a  matter  of  law,  constituted  negligence  precluding 
recovery,  was  correct. 

Same — Failure  to  Give  Signals. 

The  fact  that  a  person  injured  at  a  railroad  crossing  relied  on  the 
ringing  of  the  bell  or  the  sounding  of  the  whistle  (signals  usually  g-iven 
at  the  crossing)  will  not  excuse  his  failure  to  stop,  look,  and  listen,  since 
the  obligation  to  use  care  was  equally  imposed  on  each,  and  the  negli- 
f^ence  of  one  would  not  excuse  the  other. 

SufFiciency  of  Evidence  as  to  Whether  Engineer  Should  Have  Foreseen 
PlaintifTs  Negligence. 
Plaintiff  was  struck  by  an  engine  at  a  railroad  crossing  while  attempt - 

♦See  note^  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  444  et  seq. 
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ing'  to  cross.  At  that  time  plaintiff  was  walking  at  the  rate  of  from  2L. 
to  6  miles  an  hour,  and  was  in  the  full  possession  of  all  his  faculties, 
and  there  was  nothing-  in  his  appearance  to  denote  the  contrary,  though 
there  was  evidence  that  his  face  was  turned  away  from  the  approach- 
ing engine.  The  engine  was  running-  6  miles  an  hour,  and  the  engi- 
neer, when  about  150  to  200  feet  from  the  crossing*,  first  saw  plaintiff 
approaching  it,  and  watched  him  until  very  near,  and  then  sounded 
the  whistle.  The  plaintiff,  though  he  knew  of  the  crossing^,  its  danger, 
and  his  approach  to  it,  did  not  stop  to  look  or  listen.  Held,  that  the 
evidence  was  insufficient  to  require  submission  to  the  question  whether 
the  engineer  ought  to  have  foreseen  the  plaintiff's  negligence,  and  then 
have  avoided  the  accident. 

Exceptions  from  Strafford  county. 

Action  by  Peter  Gahagan  against  the  Boston  &  Maine  Rail- 
road. From  a  judgment  in  favor  of  defendants,  plaintiff 
brings  exceptions.     Exceptions  overruled. 

Case  for  negligence.  The  plaintiff  was  struck  and  injured 
by  a  train  consisting  of  a  locomotive  with  six  freight  cars 
attached,  while  he  was  attempting  to  cross  the  tracks  in  the 
railroad  yard  at  Somersworth.  The  place  of  accident  was 
not  a  highway,  but  was  a  crossing  provided  by  the  defendants 
for  the  use  of  pedestrians  having  business  with  the  Great  Falls 
Manufacturing  Company,  and  was  known  as  the  **  Counting- 
room  Crossing."  In  going  to  the  countingroom,  the  crossing 
was  reached  by  some  steps  descending  from  Main  street. 
From  the  foot  of  the  steps,  which  point  is  22  feet  from  the 
nearest  rails,  there  is  an  unobstructed  view  of  the  track  for 
400  feet  to  the  south.  The  plaintiff  was  a  man  about  43  years 
of  age,  in  the  full  possession  of  all  his  faculties.  He  had 
had  occasion  to  use  the  crossing  for  years,  and  knew  that 
engines  and  trains  frequently  passed  over  it.  The  day  of  the 
accident  was  bright  and  clear.  Between  noon  and  i  o'clock 
p.  m.,  the  plaintiff  passed  from  Maiii  street  down  the  steps 
and  upon  the  track  at  a  walk  of  from  2  to  6  miles  an  hour. 
At  the  same  time,  an  engine  with  six  cars  following  it  was 
running  backward  from  the  south  towards  the  crossing  at  the 
rate  of  from  6  to  15  miles  an  hour.  Just  as  the  plaintiff 
stepped  on  the  first  rail,  he  was  struck  by  the  engine  and 
injured.  Generally,  the  engine  bell  was  rung,  while  the 
whistle  was  sometimes  sounded,  for  this  crossing.  The  plain- 
tiff knew  it  was  usual  to  ring  the  engine  bell.  A  danger 
whistle  was  sounded  from  the  engine  at  the  time  or  imme- 
diately before  the  plaintiff  was  struck,  but  there  was  evidence 
tending  to  prove  that  no  other  warning  of  the  approach  of 
the  train  was  given  on  this  occasion.  The  engineer  testified 
that  when  about  150  to  200  feet  from  the  crossing  he  saw  the 
plaintiff  approaching  the  track  at  about  2^  miles  per  hour; 
that  the  train  was  running  about  6  miles  an  hour;  that  he 
kept  watch  of  the  plaintiff  until  he  got  within  a  few  feet  of  the 
track,  when  he  whistled.  The  plaintiff  testified  that  he  did 
not  look  for  an  approaching  train,  because  he  expected  to 
hear  the  bell  or  whistle  if  one  was  coming;  that  he  did  not 
remember  whether  he  thought  of  that  at  the  time ;  that  he 
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walked  rie:bt  alone ;  that  he  did  not  listen  for  a  train ;  that  he 
made  no  efiort  to  ascertain  whether  a  train  was  coming  or 
not;  that  he  walked  at  his  usual  rate  of  speed  onto  the  track, 
continuing  to  walk  until  he  was  struck,  and  heard  nothing 
until  just  as  he  was  struck.  The  defendants'  motion  for  a 
nonsuit  was  granted,  subject  to  exception. 

Eastman  &  Hollis,  for  plaintifi. 

John  Kivel  and  James  A.  Edgerly,  for  defendants. 

PARSONS,   J.     The  crossing  upon    which    the    plaintiff 
was    injured    was    not  a  public    highway,    but    was  main- 
tained  by    the    defendants  for  the   use  which  the   plaintiff 
was  attempting  to  make  of  it.     He  had  the  right  to  cross 
upon  it.     The  defendants  had  also  the  right  to   use   it  for 
the  passage  of  their  trains.     As  each    could    not  exercise 
their  common  right  to  the  use  of  the  crossing  at  the  same 
moment  of  time  without  serious  injury  to  one  or  both  as  the 
inevitable  result,  each  party  was  bound  to  exercise  care  to 
prevent  such  attempt  at  the  simultaneous  exercise  of  their 
common  right.     As  the  right  to  the   use  was  equal,  an  equal 
obligation  to  exercise  care  rested   upon   both.     Huntress  v. 
Railroad  Co.,  66  N.  H.  185,  34  Atl.  154,  49  Am.  St.  Rep.  600; 
Improvement  Co.  v.  Stead,  95  U.  S.  161,  24  L.  Ed.  403.     But, 
while  the  obligation  to  exercise  care  was  equal,  each  was  not 
bound  to  the  same  action  to   perform  that  obligation.     Since 
due  care  is  what  a   person   of  ordinary  prudence  would  do 
under  all  the  circumstances  of  the  particular  case,  the  con- 
duct of  such  prudent  person  in  the  use  of  the  crossing  would 
be  varied  by  the  widely  different  conditions  attendant  upon 
the  passage  over  it  of  a   foot   traveler  and  a  railroad   train. 
Hall  v.  Brown,   54  N.  H.    495,   499.     The  precautions  to   be 
taken  in  each  case  are  affected  by  the  character  of  the  other's 
use.     If  each  party  came  to  a  full  stop  just   before  reaching 
the  common  way,  the  entire  danger  would   be  avoided.     If 
such  stop  were  equally  easy  or  difficult  in  each  case,  prudence 
would  require  the  same  course  of  each  as  is  now  required  in 
certain  cases  in  the  use  of  a  common   crossing   by  passenger 
trains  on  different  railroads.     Pub.    St.  c.    i  S9,  §   10.     But  as 
the  foot  passenger  can,  as  a  practically  invariable  rule,  stop 
almost  instantly  and  without   inconvenience,  while   the  train 
cannot,  as  a  rule,  stop,  except  in  a  considerable  distance,  and 
then  only  with  difficulty  and  inconvenience,  it  would  be  un- 
reasonable to  expect  or  require  that  when  both  are  approach- 
ing the  common  point  the  train  should  stop  and  allow  the  foot 
passenger  to  pass.     The  train   has  the  precedence  and  the 
right  of  way.     Improvement  Co.   v.    Stead,   9S   U.  S.  161,  24 
L.  Ed.  403.     As  the  train  cannot  stop,  it  is  the  railroad's  duty 
to  give  notice  of  its  approach   by  warning  signals,   that   the 
traveler  upon  the  other  way   may  stop  and  allow  it  to  pass. 
This  is  so  clear  that  the  character  of  the  required  warning  for 
*  highway  crossings  has  been  defined  by  statute.     Pub.    St.   c. 

'59.  §  6-     On  the  other  hand,  the   foot  passenger  or  traveler 
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by  other  conveyance,  whether  drawn  by  horses,  or  propelled 
by  the  rider  (as  a  bicycle)  or  by  self-contained  motive 
power,  must  take  such  precautions  in  approachine  the 
point  of  conflicting  use  as  reasonable  prudence  dictates  to 
prevent  the  joint  occupancy  at  the  same  time  of  the  common 
way.  Both  parties  being  bound  to  exercise  care,  they  are 
each  guilty  of  negligence  if  they  do  not.  For  an  injury  due 
to  the  negligence  of  both,  neither  can  recover  of  the  other 
(Nashua  Iron  &  Steel  Co.  v.  Worcester  &  N.  R.  Co.,  62  N. 
H.  159),  while  the  party  without  fault  can  recover  of  the  other 
whose  fault  caused  the  collision  from  which  the  injury  resulted. 
From  the  fact  of  injury  no  presumption  arises  as  to  the  guilt 
or  innocence  of  either  party.  The  plaintifi  is,  therefore,  in 
suits  for  injury  upon  a  railroad  crossing,  as  in  all  cases  for 
negligence,  bound  to  prove  that  his  injury  was  not  due  to  his 
own  fault,  but  was  caused  by  the  fault  of  the  defendant.  State 
V.  Manchester  &  L.  R.  Co.,  52  N.  H.  528;  Lyman  v.  Railroad 
Co.,  66  N.  H.  200,  20  Atl.  976,  II  L.  R.  A.  364;  Roberts  v. 
Railroad  Co.,  69  N.  H.  .S54.  355,  45  Atl.  94.  Hence  the  plain- 
tiff, to  entitle  him  to  submit  his  case  to  the  jury,  must  pro- 
duce evidence  sufficient  to  render  reasonable  a  finding  that  he 
was  free  from  fault.  Whether  the  plaintiff  was  or  not  without 
fault  is  in  all  cases  a  question  of  fact.  But,  as  facts  may  be 
established  by  inferences  fairly  deducible  from  circumstances 
proved  in  evidence,  apFaintifiis  not  required  to  furnish  direct, 
affirmative  evidence  of  his  exercise  of  care,  if  such  care  can 
fairly  be  inferred  from  the  whole  case.  Hutchins  v.  Macomber, 
68  N.  H.  473,  44  Atl.  602.  **If  there  is  any  substantial  evi- 
dence, the  jury  are  to  decide  upon  the  balance  of  probabilities. 
They  are  to  determine  what  amount  or  weight  of  competent 
evidence  is  sufficient  or  insufficient  to  convince  their  minds 
and  determine  the  question  between  the  parties.  ♦  ♦  ♦ 
But  this  does  not  authorize  the  jury  to  determine  the  question 
without  evidence. "  Deschenesv.  Railroad  Co.,  6g  N.  H.  285, 
289,  46  Atl.  467;  Roberts  V.  Railroad  Co.,  69  N.  H.  354,  355, 
45  Atl.  94.  **The  law  demands  proof,  and  not  mere  surmises. " 
Bond  V.  Smith,  113  N.  Y.  378,  385,  21  N.  E.  128. 

In  the  present  case  the  plaintiff's  conduct  is  fully  disclosed. 
As  to  his  acts  or  omissions  there  is  no  dispute.  The  only 
question  is  whether  the  undisputed  facts  afford  evidence  of 
care.  The  plaintiff,  before  attempting  to  cross  the  track,  in 
order  to  fulfill  the  burden  of  care  resting  upon  him,  was 
bound  **to  take  such  precautions  to  learn  of  the  approach  of 
trains  as  men  of  ordinary  prudence  would  take  in  like  cir- 
cumstances." Smith  V.  Railroad  Co.,  70  N.  H.  53,  47  Atl. 
2qo.  What  prudent  men  would  or  would  not  do  in  a  given 
situation  depends  upon  all  the  circumstances  disclosed.  **The 
railroad  cannot  be  held  to  the  same  speed,  or  the  traveler  to 
the  same  conduct,  in  all  cases.  What  would  be  proper  con- 
duct in  one  situation  might  be  improper  in  another.  Hence 
no  definite  rule  or  test  can  be   laid  down,  but  each  case  must 
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be  governed  by  the  facts  appearing  in  it.**  Roberts  v.  Rail- 
road Co.,  69  N.  li.  354,  45  Atl.  94.  An  exact  definition  of  care 
and  negligence,  establishing  what  acts  are  careful  and  what 
acts  or  omissions  are  careless  at  all  times,  in  all  places,  and 
under  all  circumstances,  would  be  a  great  convenience  in 
judicial  administration;  but,  unless  the  rule  that  due  care  is 
the  care  of  the  ordinarily  prudent  person  under  all  the  cir- 
cumstances is  abrogated,  it  can  never  be  said  logically  that 
the  mere  presence  or  absence  of  certain  evidentiary  facts 
will  alwaysdetermine  the  question,  without  reference  to  other 
facts  appearing  in  particular  cases.  Bass  v.  Railway  Co., 
70  N.  H.  170,  46  Atl  ios6.  Questions  of  fact,  that  depend 
upon  inferences  of  fact  from  other  evidentiary  facts  proved, 
are  less  likely  to  present  questions  about  which  reasonable 
men  cannot  differ  than  questions  which  can  be  proved  by 
direct  evidence.  But  cases  involving  from  evidentiary  facts 
an  inference  of  fact  like  negligence  or  proximate  cause,  though 
from  the  nature  of  the  question  more  generally  for  the  jury, 
do  not  differ  in  principle  from  other  cases  upon  the  question 
whether  there  is  anything  for  the  jury.  The  proposition  that 
such  questions  are  generally  for  the  jury  is.  as  was  said  in 
McGill  V.  Granite  Co.,  70  N.  H.  125,  46  Atl.  684,  * 'necessarily 
subject  to  the  limitation  affecting  the  submission  of  all  ques- 
tions of  fact  to  the  jury, — that  if,  on  the  evidence,  reasonable 
men  can  come  to  only  one  conclusion,  there  is  no  question  for 
their  decision.*'  Deschenes  v.  Railroad  Co.,  69  N.  H.  285, 
46  Atl.  467.  The  question,  therefore,  is  whether  reasonable 
men  could  or  might  conclude  that  the  plaintiff  exercised  due 
care  to  avoid  the  collision  by  which  he  was  injured.  In  this 
case  such  conclusion  would  be  unreasonable,  because  there  is 
no  evidence  that  the  plaintiff  exercised  any  care  whatever. 
The  plaintiff,  in  the  noon  hour  of  a  bright,  clear,  summer  day, 
with  nothing  to  obstruct  his  view  of  the  track  or  the  train  or 
engross  or  .stupefy  his  senses,  compelled  to  act  by  no  sudden 
emergency  or  danger,  without  mistake  or  misapprehension  as 
to  the  speed  of  the  train,  deliberately  walked  upon  a  railroad 
crossing  within  a  railroad  yard,  over  which  he  knew  trains 
and  shifting  engines  were  frequently  passing,  stepping  almost 
directlv  in  front  of  the  train  by  which  he  was  struck.  The 
plaintiff  was  43  years  of  age,  in  full  possession  of  his  faculties. 
There  is  no  evidence  that  he  was  either  drunk  or  crazy.  He 
took  no  precautions,  as  he  was  legally  bound  to  do,  to  avoid 
the  danger  which  he  knew  might  arise  upon  the  crossing  at 
any  moment.  He  testified  that  he  did  not  make  any  effort  to 
ascertain  if  the  train  was  coming,  and  did  not  think  it  was. 
He  neither  stopped,  looked,  or  listened,  nor  thought  of  the 
danger.  If  any  of  these  acts  would  have  furnished  evidence 
of  care,  he  did  none  of  them.  There  is  no  other  evidence 
from  which  care  could  be  inferred.  He  not  only  did  nothing 
to  protect  himself,  but  was  in  fact  acting  without  attention  to 
his  situation.     He  was  thoughtless  and  careless  when  his  duty 
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to  the  railroad,  as  well  as  to  himself,  required  him  to  be 
thoughtful  and  careful.  It  was  said  in  Smith  v.  Railroad  Co.. 
70  N.  H.  53,  47  Atl.  290,  **It  certainly  must  be  as  apparent  to 
jurymen,  as  to  members  of  the  court,  that  a  person  of  average 
prudence  will,  under  most  circumstances,  look  or  listen  for  a 
train  when  about  to  pass  over  a  grade  crossing. ' '  In  the 
absence  of  such  evidence  of  care,  and  of  any  other  evidence 
tending  to  show  care,  it  is  clear  there  is  nothing  for  the  jury 
on  the  question  of  the  plaintiff's  care.  In  this  case  the  plain- 
tiff fails  because,  being  bound  to  prove  his  own  care,  he 
presents  no  evidence  tending  to  prove  the  issue.  The  ques- 
tion is  not  taken  from  the  jury  because,  as  is  sometimes  said, 
in  the  state  of  the  proof  the  question  of  negligence  is  for  the 
court;  but  it  is  not  submitted  to  them  because,  upon  the  evi- 
dence, there  is  no  disputed  question  of  fact  to  be  determined. 
The  plaintiff,  having  offered  no  evidence  tending  to  prove  his 
exercise  of  care,  was  properly  nonsuited,  unless  a  special  rule 
exists  in  this  state  for  the  trial  of  crossing  cases,  relieving  the 
plaintiff  from  the  obligation  which  exists  in  all  other  actions 
for  negligence.  It  is  claimed  that  under  the  law  in  this  state 
**a  case  cannot  be  discovered,  short  of  deliberate  suicide,  where 
it  is  not  open  to  a  jury  to  find,  in  a  level-crossing  accident, 
that  the  plaintiff  was  in  the  exercise  of  due  care" ;  meaning, 
as  we  understand  the  claim,  that  in  a  crossing  case  the  ques- 
tion of  the  plaintiff's  care  is  always  submitted  to  the  jury, 
regardless  of  the  character  of  the  evidence.  While  the  cases 
have  differed,  as  they  necessarily  must,  in  the  evidence 
presented,  no  case  has  been  submitted  to  the  jury  without  evi- 
ence  of  facts  from  which  it  was  considered  care  might  reason- 
ably be  found.  If  there  be  any  in  which  this  conclusion  may 
properly  be  subject  to  criticism,  there  is  none  in  which  it  has 
been  suggested  that  the  jury  were  authorized  to  find  care  with- 
out evidence.  In  State  v.  Railroad  Co.,  52  N.  H.  528,  the 
traveler  drove  upon  the  track  without  looking  fur  the  train, 
but  there  was  evidence  tending  to  prove  that  he  understood 
before  starting  for  the  crossing  that  the  train  by  which  he  was 
injured  had  already  passed.  The  reasonableness  of  this  belief, 
and  his  action  thereunder,  under  all  the  circumstances,  left 
a  question  for  the  jury.  In  Huntress  v.  Railroad  Co.,  66  N. 
H.  185,  34  Atl.  i«;4,  49  Am.  St.  Rep.  600;  Lyman  v.  Railroad 
Co. ,  66  N-  H.  200,  20  Atl.  976,  1 1  L.  R.  A.  364 ;  Evans  v. 
Railroad  Corp.,  66  N.  H.  194,  21  Atl.  105:  Davis  v.  Railroad 
Co.,  6%  N.  H.  247,  44  Atl.  388;  and  Smith  v.  Railroad.  70  N. 
H.  53,  47  Atl.  290,— the  traveler  was  killed,  and  there  was  no 
direct  evidence  of  his  conduct.  In  all  these  cases  there  was 
evidence  upon  which  it  was  considered  not  unreasonable  to 
infer  the  exercise  of  care,  and  that  the  traveler  looked  and 
listened.  In  Nutter  v.  Railroad  Co.,  60  N.  H.  483,  the  party 
injured  heard  the  approaching  train,  which  was  coming  at  an 
unlawful  speed.  The  fact  of  his  presumed  reliance  upon  the 
defendants*  knowledge  of  the  speed   law  and  obedience  to  it 
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famished  evidence  upon  the  question  whether  his  want  of 
vigilance  in  not  observing  the  approaching  train  (i.  e.  his 
failure  to  look  for  and  see  the  train)  constituted  want  of  care, 
and  authorized  the  submission  of  the  question  to  the  jury.  In 
Folsom  V.  Railroad  Co.,  68  N.  H.  454,  38  Atl.  209,  the  plain- 
tifi,  without  fault  on  his  part,  suddenly  found  himself  in  a 
dangerous  position,  whatever  course  he  might  pursue.  Com- 
pelled to  act  at  once«  his  error  of  judgment  was  not  conclusive 
evidence  of  negligence.  In  one  sense,  the  doctrine  of  Hunt- 
ress v.  Railroad  Co.,  66  N.  H.  185,  34  Atl.  154.  49  Am.  St. 
Rep.  600,  that,  in  the  absence  of  all  evidence  as  to  the  fact, 
the  exercise  of  care  may  be  inferred  from  the  instinct  of  self- 
preservation,  may  be  said  to  be  peculiar  to  crossing  cases,  as 
it  has  not  been  presented  in  any  other  class  of  cases.  This 
rule  has  no  application  in  the  present  case,  where  all  the 
facts  appear  in  evidence.  In  Smith  v.  Railroad  Co.,  Davis 
v.  Railroad  Co.,  and  State  v.  Railroad  Co.,  exceptions  to  the 
refusal  to  instruct  the  jury,  as  matter  of  law,  in  substance, 
that  it  is  the  duty  of  every  one  approaching  along  a  hiehway 
to  the  crossing  of  a  steam  railroad  to  listen  and  look  both 
ways  along  the  railroad  before  going  upon  it,  and  that  the 
failure  of  the  traveler  to  look  and  listen  was  negligence  pre- 
cluding his  recovery,  were  overruled,  full  general  instructions 
upon  the  subject  having  been  given.  The  refusal  to  declare 
certain  acts  or  omissions  neglierence  under  all  circumstances 
was  an  application  of  the  law  of  negligence  generally  to  this 
class  of  cases.  Ricker  v.  Hall,  69  N.  H.  592,  595,  45  Atl.  556; 
Bass  V.  Railway  Co.,  70  N.  H.  170,  46  Atl.  1056.  As  said  by 
the  supreme  court  of  the  United  States  of  a  similar  request, 
such  an  instruction  ' 'states  the  duty  of  persons  approaching 
a  railroad  with  wagons  and  teams  in  a  more  absolute 
and  unqualified  form  than  we  think  admissible.  It  states 
such  duty  with  the  rigidity  of  a  statute,  making  no  al- 
k>wance  for  modifying  circumstances  or  for  accidental 
diversion  of  the  attention,  to  which  the  most  careful  and 
prudent  are  sometimes  subject;  assuming,  in  effect,  that 
the  doty  of  avoiding  collision  lies  wholly,  or  nearly  so,  on 
one  side.**  Improvement  Co.  v.  Stead,  95  U.  S.  161,168, 
24  L.  Ed.  403 ;  Railroad  Co.  v.  GriflSth.  i  ^9  U.  S.  603,  16  Sup. 
Ct.  105,  40  L.  Ed.  274;  Railroad  Co.  v.  Cody,  166  U.  S.  606, 
17  Sup.  Ct.  703,  41  L.  Ed.  1 1 32.  But  it  has  not  been  sug- 
gested that,  in  a  case  presenting  no  reason  or  excuse  for  failure 
to  exercise  such  precautions, — in  other  words,  presenting  no 
evidence  of  such  care,  or  of  circumstances  which  could  rea- 
sonably be  found  to  constitute  care  in  the  absence  of  such 
precautions, — an  instruction  of  this  sort  would  be  error.  In 
the  present  case,  in  the  entire  absence  of  any  facts  explaining 
or  excusing  the  plaintiff's  failure  to  take  these  or  any  precau- 
tions, the  instruction  requested  in  the  cases  cited  would  be  a 
correct  statement  of  the  law  of  negligence  applied  to  the  facts 
in  proof.  Under  such  a  statement  of  the  law,  but  one  verdict 
could  be  rendered. 
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It  is  urged  that  the  plaintiff  relied  upon  the  ringing:  of  the 
bell,  and  that  the  failure  to  give  the  warning  signals  (of  which 
there  was  some  evidence,  which  must  here  be  taken  to  be 
true)  excused  him  from  the  exercise  of  vigilance.  Though  the 
plaintiff  testified  that  he  did  not  look  to  see  if  a  train  was 
approaching,  because  he  expected  to  hear  the  whistle  or  bell 
if  there  was,  it  cannot  be  claimed  that  he  was  consciously  at 
the  time  placing  any  reliance  thereon,  for  he  further  testifies 
that  he  had  no  thought  of  a  train  coming,  and  did  not  listen 
for  the  bell.  As  his  counsel  state  in  their  brief,  ** There 
was  no  positive  effort,  no  conscious  'harking*  or  'listening' 
to  ascertain  if  the  train  was  coming.*'  But,  assuming  that  it 
might  be  found  as  a  fact  that  he  did  rely  on  the  awakening  of 
his  consciousness  by  the  performance  of  the  railroad's  duty  of 
warning,  the  failure  of  the  defendants  to  perform  their  duty 
did  not  release  him  from  his.  The  obligation  to  use  care  was 
equally  imposed  upon  each.  If  the  defendants*  negligence 
excused  the  plaintiff  from  his  duty  of  care,  the  plaintiff's  neg- 
ligence would  with  equal  reason  excuse  the  defendants.  If 
the  plaintiff  had  the  right  to  assume  the  defendants  would 
perform  their  duty,  and,  relying  thereon,  approach  the  cross- 
ing without  exercising  care,  the  defendants  had  the  right  to 
assume  that  the  plaintiff  would  perform  his  duty,  and  omit  the 
warning  of  bell  and  whistle.  The  duty  of  care  rested  on  each 
equally.  If  neither  performed  that  duty,  both  are  in  fault, 
and  neither  can  recover  of  the  other.  The  collision  in  this 
case  resulted,  it  may  be,  because  neither  party  performed 
their  duty.  If  either  had,  there  might  and  probably  would 
have  been  no  accident.  The  rights  and  liabilities  of  the  par- 
ties consequent  upon  their  acts  resulting  in  the  collision  are 
not  affected  by  the  fact  that  subsequently  one  is  plaintiff  and 
the  other  defendant  in  a  suit  growing  out  of  the  collision. 
Their  several  responsibility  is  fixed  at  the  time  by  their  acts 
or  failure  to  act.  A  suit  by  the  engineer  against  Gahagan  for 
personal  injury  resulting  from  the  collision  would  present  pre- 
cisely the  same  legal  question  as  that  we  now  have.  It  would 
hardly  be  urged  that  the  engineer  was  not  guilty  of  contributory 
negligence  in  failing  to  ring  the  bell  because  he  relied  upon 
Gahagan*s  performance  of  his  duty  of  stopping  and  allowing 
the  train  to  go  by.  The  negligence  of  neither  is  an  excuse  for 
concurrent  want  of  care  in  the  other,  because  for  an  injury 
resulting  from  the  concurrent  negligence  of  both  neither  can 
recover.  Nashua  Iron  &  Steel  Co.  v.  Worcester  &  N.  R.  Co., 
62  N.  H.  159.  163.  The  rule  is  laid  down  in  Railroad  Co.  v. 
Houston,  95  U.  S.  697,  702,  24  L.  Ed.  542,  also  a  crossing  case, 
as  follows:  *'The  failure  of  the  engineer  to  sound  the  whistle 
or  ring  the  bell,  if  such  were  the  fact,  did  not  relieve  the 
deceased  from  the  necessity  of  taking  ordinary  precautions  for 
her  safety.  Negligence  of  the  company's  employees  in  these 
particulars  was  no  excuse  for  negligence  on  her  part."  This 
rule,  approved  in   Railroad  Co.   v.   Freeman,  174   U.  S.  379^ 


Am  &  Enff  CROSSINGS  149 

RCas 

Gahasran  v.  Boston  &  M.  R.  R 

383*  19  Sup.  Ct.  763,  43  L.  Ed.  1014;  Schofield  v.  Railroad 
Co.,  114  U.  S.  615,  618,  5  Sup.  Ct.  1125,  29  L.  Ed.  224, 
— and  generally  followed  (Pierce,  R.  R.  343;  Carter  v.  Rail- 
road Co.,  72  Vt.  190,  47  Atl.  767),  is  not  in  contradiction 
with  the  conclusion  in  Smith  v.  Railroad,  supra,  where  from 
the  peculiar  circumstances  the  giving  of  one  signal  and  the 
omission  of  another  tended  to  produce  a  trap  for  an  attentive 
traveler  who  was  approaching  a  crossing  where  the  view  of 
the  track  was  unobstructed,  for  the  plaintiff's  attention  to  and 
reliance  upon  the  defendants'  performance  of  their  duty  is 
evidence  upon  the  question  of  his  care.  The  case  of  Mitchell 
V.  Railroad  Co.,  68  N.  H.  96,  34  Atl.  674,  which  has  been 
relied  upon  by  the  plaintiff,  differs  widely  ifrom  the  present. 
When  Mitchell  went  upon  the  track  he  looked,  and  saw  the 
engine,  which  was  not  in  motion.  He  knew  the  rule  that  it 
would  not  be  started  without  ringing  the  bell,  and  that  he 
was  in  plain  sieht  of  the  fireman  or  engineer.  He  crossed  at 
a  place  customarily  used  for  that  purpose  to  the  defendants' 
knowledge.  At  the  time  of  the  accident  he  stepped  back  upon 
the  track  from  a  moving  train  upon  an  adjoining  track,  and 
his  attention  was  distracted  by  the  moving  train  in  front  of 
him.  It  was  not  a  case  of  one  going  into  danger  without  exer- 
cising care,  but  of  one  occupying  a  position  which  his  obser- 
vation told  him  was  safe  unless  he  was  carelessly  run  upon. 
It  is  not  claimed  that  after  the  plaintiff  stepped  upon  the 
track  almost  immediately  in  front  of  the  approaching  train 
the  defendants  could  have  prevented  the  injury,  or  that  the 
employees  in  charge  of  the  train,  when  the  danger  thus  be- 
came imminent,  did  not  do  all  that  could  be  done  to  prevent 
the  collision.  At  any  time  before  this  the  plaintiff  could  have 
avoided  the  collision.  There  was  no  moment  when  the 
defendants  could,  while  the  plaintiff  could  not,  have  prevented 
the  injury.  The  plaintiff's  act  in  stepping  upon  the  track, 
without  precaution  to  ascertain  whether  he  could  safely  do  so, 
was  the  last  act  in  point  of  time  in  the  causation  producing 
the  injury.  As  there  was  no  evidence  upon  which  it  could 
reasonably  be  found  that  the  plaintiff's  action  in  this  respect 
was  exercise  of  care,  he  cannot  recover  unless  upon  the  evi- 
dence some  negligent  act  or  omission  of  the  defendants'  em- 
ployees could  befound  to  be  the  sole  proximate  cause  of  the 
iniury.  The  plaintiff's  negligence  in  carelessly  exposing  him- 
self or  his  property  to  danger  is  not  the  proximate  cause  of 
resulting  injury  if  the  defendant  could,  while  the  plaintiff 
could  not,  for  any  reason,  including  his  own  negligence,  have 
avoided  the  results  of  the  plaintiff's  want  of  care.  ''The 
contributory  negligence  of  the  party  injured  will  not  defeat 
the  action  if  it  be  shown  that  the  defendant  might,  by  the 
exercise  of  reasonable  care  and  prudence,  have  avoided  the 
consequences  of  the  injured  party's  negligence."  Railroad 
Co.  V.  Ives,  144  U.  S.  408,  429.  12  Sup.  Ct.  679,  36  L.  Ed. 
485;  Coasting  Co.  v.  Tolson,  139  U.  S.    f;si,  558,  11  Sup.  Ct. 
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653,  35  L.  Ed.  270.  The  law  upon  the  ground  of  contributory 
negligence  does  not  justify  an  avoidable  injury  to  the  person 
of  one  who  carelessly  exposes  himself  to  danger.  *' Knowl- 
edge, or  its  equivalent,  culpable  ignorance,  and  ignorance 
without  fault,  *  *  *  are  circumstances  by  which,  among 
others,  the  requisite  measure  of  vigilance  is  determined." 
Nashua  Iron  &  Steel  Co.  v.  Worcester  &  N.  R.  Co.,  62  N.  H. 
159.  163.  So,  in  Edgerly  V.  Railroad,  67  N.  H.  312,  315,  36 
Ati.  5c;8,  the  negligence  of  Edgerly  in  lying  intoxicated  upon 
the  track  did  not  prevent  the  recovery  of  damages  for  an 
injury  which  could  have  been  avoided  by  care  in  the  operation 
of  the  defendants'  cars,  and  which  Edgerly,  by  reason  of  his 
intoxication,  could  not  avoid.  See  State  v.  Railroad  Co.,  52 
N.  H.  528;  Felch  v.  Railroad  Co.,  66  N.  H.  318,  29  Atl.  557. 
The  plaintiff's  negligent  occupation  of  the  track  did  not 
authorize  the  defendants  to  run  upon  and  injure  him,  if  by 
care  they  could  have  avoided  it.  Ordinarily  the  negligent  act 
or  omission  which  fails  to  avoid  the  consequences  of  the  plain- 
tiff's negligence  is  the  last  act  in  time  in  the  series  leading  to 
the  injury.  Such  was  the  case  in  the  cases  cited.  The  negli- 
gent occupation  of  the  track  by  the  plaintiffs  preceded  the 
negligence  of  the  defendants  in  failing  to  observe  and  guard 
against  the  danger  so  produced.  But  as  ordinary  care  may 
reauire  vigilance  to  guard  against  a  dangerous  situation  rea- 
sonably to  be  apprehended,  as  well  as  actually  imminent,  it 
cannot  always  follow  that  the  last  negligent  act  in  point  of 
time  is  necessarily  the  proximate  cause  of  the  injury.  If  the 
engineer  knew  or  ought  to  have  known  that  the  plaintifi's  neg- 
ligence would  place  him  upon  the  crossing  when  the  train 
reached  it,  the  engineer  was  equally  bound  to  avoid  the  col- 
lision as  if  he  saw  the  plaintifi  actually  on  the  track.  The 
question  is  one  of  evidence,  merely.  The  mere  fact  that  the 
person  when  first  seen  is  on  the  track  is  not  decisive.  If  a 
person  on  foot  is  seen  crossing  the  track  at  such  a  distance 
ahead  that  it  could  not  reasonably  be  apprehended  that  the 
train  would  reach  him  in  this  position,  the  engineer  would 
not  be  in  fault  for  not  preparing  to  avoid  a  danger  not  reason- 
ably to  be  expected.  In  the  present  case  there  is  evidence 
that  when  the  plaintiff  was  first  seen  by  the  engineer  the  col- 
lision could  have  been  prevented.  If  the  engineer  knew  or 
ought  to  have  known  then  that  the  plaintiff  would  be  upon  the 
crossing  when  the  train  reached  it,  and  could  have  avoided 
the  collision,  his  failure  to  do  so  is  the  proximate  cause  of  the 
injury.  As  there  was  evidence  the  collision  might  then  have 
been  prevented  by  him,  the  sole  remaining  question  is  whether, 
upon  the  evidence,  reasonable  men  might  find  the  engineer 
ought  then  to  have  foreseen  the  plaintifi's  negligence.  The 
bare  fact  that  the  plaintiff  was  seen  approaching  the  track 
is  not  sufficient  to  authorize  such  a  finding.  If  it  were,  the 
rule  heretofore  laid  down,  and  found  to  be  approved  by  the 
authorities  and  the  reason  of  the  case,  that   it   is  the  duty  of 
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the  hififhway  traveler  to  stop  and  allow  the  train  to  pass,  would 
be  reversed.  It  would  become  the  duty  of  the  train  to  stop 
and  wait  for  the  person  on  foot  to  gjo  by.  This  would  be  un- 
reasonable, impractipable,  and  put  an  end  to  the  modern 
system  of  rapid  transportation  demanded  by  the  public,  and 
to  efiectuate  which  railroads  are  authorized  by  the  state. 
"The  company's  servants  may  ordinarily  presume  that  a  per- 
son apparently  of  full  a^e  and  capacity,  who  is  walking  upon 
the  track  at  some  distance  before  the  engine,  will  leave  it  in 
time  to  save  himself  from  harm,  or,  if  approaching  the  track, 
that  he  will  stop  if  it  becomes  dangerous  for  him  to  cross  it. 
This  presumption  will  not  be  justified  under  some  circum- 
stances, as  when  the  person  who  is  on  the  track  appears  to  be 
intoxicated,  asleep,  or  otherwise  off  his  guard."  Pierce,  R. 
R.  3.^1;  2  Shear.  &  R.  Neg.  §  483;  Railroad  Co.  v.  Lee,  68  111. 
576,  581;  Railroad  Co.  v.  Graham,  46  Ind.  239,  245;  Railroad 
Co.  V.  Miller,  25  Mich.  274,  278,  280;  Boyd  v.  Railway  Co.,  loq 
Mo.  371,  381,  382,  16  S.  W.  909.  The  presumption  is  founded 
upon  the  general  principle  of  right  acting  and  the  instinct  of 
self-preservation.  Huntress  v.  Railroad  Co..  66  N.  H.  185,  34 
Atl.  154,  49  Am.  St.  Rep.  600;  Lyman  v.  Railroad  Co.,  66 
N.  H.  200,  20  Atl.  976,  II  L.  R.  A.  364;  2  Thomp.  Neg.  1601. 
The  case  discloses  no  evidence  apparent  to  the  engineer  tak- 
ing the  present  case  out  of  the  rule.  Without  repeating  all  the 
facts  which  have  been  previously  stated,  it  also  appears  that 
the  plaintiff  when  seen  was  walking  slowly,  erect,  with  noth- 
ing peculiar  about  his  appearance.  This  is  the  uncontradicted 
evidence  from  all  the  witnesses.  One  witness  stated  that  he 
was  walking  very  slowly, — about  six  miles  an  hour;  but,  in 
the  face  of  all  the  evidence  and  this  witness'  own  description 
of  the  speed,  it  could  not  reasonably  be  found  that  he  was 
proceeding  other  than  at  a  slow  walk.  There  was  some  con- 
flict as  to  whether  his  face  was  turned  towards  the  train  or 
not,  and  one  witness  expressed  the  opinion  that  there  was 
nothing  about  his  appearance  to  indicate  whether  he  saw  the 
train  or  not.  The  plaintiff  was  in  the  full  possession  of  all  his 
faculties.  He  knew  he  was  approaching  the  crossing.  He 
was  neither  drunk  nor  crazy.  There  were  no  external  appear- 
ances indicating  such  a  condition  contrary  to  the  fact.  Aside 
from  the  plaintiff's  own  statement  and  the  fact  of  the  subse- 
quent collision,  the  case  contains  no  evidence  that  the  plain- 
tiff, when  seen  by  the  engineer  approaching  the  crossing, 
was  not  alert  to  the  situation,  or  tending  to  produce  a  belief 
that  he  would  voluntarily  rush  into  danger  without  care. 
Until  he  stepped  upon  the  track,  his  only  danger  consisted  in 
the  fact  of  his  mental  obliviousness  to  his  duty  of  taking  care. 
So  defining  his  danger,  the  claim  of  his  counsel,  that  if  the 
engineer  knew  of  the  plaintiff's  danger  he  could  have  avoided 
the  injury,  and  is  in  fault  for  not  doing  so,  is  sound ;  but  to 
submit  to  the  jury  the  question  of  fact  whether  the  engineer 
ought  to  have  known   the  status  of  the   plaintiff's  mind   in 
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season  to  have  prevented  the  accident,  not  only  in  the  absence 
of  evidentiary  facts  tending  to  prove  such  knowledge,  but  in 
the  face  of  all  the  facts  open  only  to  a  contrary  inference, 
would  be  in  violation  of  the  familiar  and  elementary  rule  that 
in  judicial  trials  facts  are  to  be  found  upon  evidence,  not 
conjecture.  Deschenes  v.  Railroad  Co.,  69  N.  H.  285,  46 
Atl.  467.  The  evidence  upon  which  counsel  mainly  rely, 
tending  to  show  that,  when  seen  by  the  engineer,  Gahagan's 
face  was  not  turned  towards  the  train,  and  that  his  appearance 
did  not  indicate  whether  he  saw  the  train  or  not,  does  not 
tend  to  establish  that  he  proposed  to  rush  carelessly  into 
known  danger,  or  that  he  would  go  upon  the  track  without 
care  to  ascertain  if  a  train  was  approaching.  That  Gahagan 
knew  the  crossing,  its  danger,  and  his  approach  to  it,  was 
conceded.  Hence,  in  the  face  of  this  admitted  fact,  although 
this  evidence  may  have  some  tendency  to  prove  the  contrary, 
the  jury  could  not  find  that  Gahagan  did  not  know  he  was 
approaching  a  place  of  danger,  or  that  the  engineer  ought  to 
have  inferred  a  fact  which  it  is  conceded  did  not  exist.  As 
there  is  no  evidence  that  the  defendants  ought  to  have  known 
the  plaintiff's  danger  in  season  to  have  avoided  the  results  of 
his  negligence,  they  cannot  be  found  guilty  of  negligence  for 
not  doing  so.  The  testimony  of  the  engineer,  called  as  a 
witness  by  the  plaintiff,  as  to  the  conclusions  he  in  fact 
formed,  may  be  laid  entirely  out  of  the  case ;  for  the  material 
question  is  not  what  he  did  understand,  but  what  he  ought  to 
have  inferred.  "It  has  become  a  truism  in  the  law  of  negli- 
gence that  each  case  depends  upon  its  own  facts."  Wieland 
v.  Canal  Co.,  167  N.  Y.  19,  23,  60  N.  E.  234.  Applying  to  the 
facts  as  shown  by  the  reserved  case  and  the  testimony,  which 
has  been  fully  reported,  the  fundamental  principles  of  the  law 
of  negligence,  no  ground  has  been  suggested  or  appears  to  us 
upon  which  it  can  be  held  that  the  order  of  nonsuit  was  error. 

Exceptions  overruled. 

WALLACE,  J.,  did  not  sit.     The  others  concurred. 


MiNNBAPOi«is  &  St.  ly.  R.  Co.  v.  Cedar  Rapids,  G.  &  N. 

W.  Ry.  Co. 

{Supreme  Court  of  Iowa ^  Oct,  7,  1901,) 

[87  N.  W.  Rep.  410.] 

Qrade  Crossinf^s— Railroad  May  Be  Compelled  to  Furnish  Interlocking 
Devices. — Statute.* 
Under  Code,  §  2063,  providing  that,  in  case  one  railway  company 
desires  to  cross  another  at  f^rade,  the  company  so  desiring  to  cross  may 
be  compelled  to  interlock  such  crossing,  where  such  interlock  is  so  com- 
pelled such  company  must  l)eat  the  expense  of  providing  the  interlock- 
ing mechanism. 

•See  generaUy,  8  Am.  &  Eng.  Enc.  Law  (2d  EM.)  353  et  seq, ;  3  Rap.  A 
Mack's  Dig.  415  et  seq. 
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Same—Effect  of  Omitting  Mere  Surplusage  in  Revision  of  Statute. 

Acts  25th  Gen.  Asaem.  c.  25,  §  3,  provided  that  where  one  railway  com- 
pany desired  to  cross  another  at  grade  it  might  be  compelled  to  interlock 
such  crossing,  *'and  pay  the  cost  of  such  appliance.*'  In  the  revision  of 
the  Code  the  words  "and  pay  the  cost  of  such  appliance"  were  omitted, 
the  rest  of  the  section  being  inserted  as  section  2063.  Held^  that  the 
words  omitted  were  mere  surplusage,  and  dropping  them  did  not 
change  the  meaning  of  the  section. 

Same — Apportioning  Cost — Statute. 

Code,  §  2064,  providing  that  in  the  cases  contemplated  in  the  three 
preceding  sections  the  costs  shall  be  apportioned,  relates  only  to  the 
cost  of  the  proceedings,  and  not  to  the  expense  of  the  interlocking  de- 
vice at  railroad  crossings,  to  provide  for  which  such  proceedings  are  in- 
stituted. 

Appeal  from  district  court,  Hancock  county;  John  C.  Sher- 
win.  Judge. 

^  Suit  in  equity  to  enjoin  defendant  from  crossing  plain- 
tiff's ri^ht  of  way  without  providing:  an  interlocking  crossing 
at  its  own  expense.  From  an  interlocutory  decree  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Robert  Mather,  E.  C.  Ripley,  and  S.  K.    Tracy,  for  appel- 
lant.  * 
Albert  E.  Clarke  and  R.  M.  Wright,  for  appellee. 

DEEMER,  J.  Plaintiff  has  owned  and  operated  a  line  of 
railway  through  Hancock  county  for  more  that  15  years. 
Defendant,  a  recently  organized  corporation  for  running  a 
railway,  was  at  the  time  this  action  was  commenced  engaged 
in  the  construction  of  its  roadbed,  the  projected  line  of  which 
intersected  and  crossed  the  right  of  way  and  main  track  of 
plaintiff's  railroad.  After  the  issues  were  fully  made  up,  the 
plaintiff  moved  for  judgment  on  the  pleadings,  which  motion 
was  sustained,  and  the  appeal  is  from  that  ruling. 

Primarily  the  case  involves  a  construction  of  section  2063  of 
the  Code,  which  reads  as  follows:  *' Proposed  Crossing.  In 
case  one  railway  company  desires  to  cross,  with  its  tracks, 
those  of  another,  at  grade,  and  such  companies  cannot  agree 
to  the  terms  thereof,  the  company  desiring  to  cross  shall,  upon 
the  application  of  the  company  whose  track  it  is  desired  to 
cross,  in  a  proceeding  instituted  as  provided  in  the  two  preced- 
ing sections,  be  compelled  to  interlock  such  crossing;  and  the 
court  therein  shall  make  such  orders  and  decree  as  may  be 
required  to  secure  public  safety  and  the  preservation  of  the 
properties  of  the  road,  and  prescribe  the  terms  upon  which 
such  crossing  shall  be  maintained  after  being  made.  The 
provisions  of  this  and  the  two  preceding  sections  shall  not 
apply  to  side  tracks. "  Plaintiff  contends  that  the  company 
desiring:  to  cross  a  line  already  established  must  be  at  the  ex- 
pense of  providing  the  interlocking  mechanism ;  that,  if  this 
be  not  true,  the  statute,  in  so  far  as  it  imposes  any  part  of 
the  expense  on  the  established  road,  is  unconstitutional,  and 
that  apportionment  of  the  cost  of  interlocking  apparatus  or  of 
maintaining  the  same  is  not  authorized  by  law ;  while  defend- 
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ant  argues  that  the  cost  must  be  apportioned,  that  the  statute 
is  constitutional,  and  that  in  virtue  of  its  reserved  and  police 
powers  the  legislature  has  authorized  and  directed  an  appor- 
tionment of  the  cost  for  interlocking  crossings.  To  arrive  at 
a  proper  construction  of  section  2063,  it  is  necessary  to  con- 
sider sections  2060,  2061,  and  2062  of  the  Code.  These  are  as 
follows : 

**Sec.  2060.  Interlocking  Switches.  When  in  any  case  two 
or  more  railroads  cross  each  other  at  a  common  grade,  or  a 
railroad  crosses  a  stream  by  swing  or  draw  bridge,  they  may 
be  equipped  thereat  with  an  interlocking  switch  system,  or 
other  suitable  safety  device  rendering  it  safe  for  engines  or 
trains  to  pass  thereover  without  stopping;  and  if  such  inter- 
locking switch  system,  or  other  safety  device,  shall  have  been 
approved  by  the  railroad  commissioners,  then  the  engines 
and  trains  of  such  railroad  or  railroads  may  pass  over  such 
crossings  or  bridge  without  stopping,  the  provisions  of  any 
other  law  to  the  contrary  notwithstanding ;  and  the  provisions 
of  the  three  following  sections  are  not  applicable  in  such  a 
case. 

**Sec.  2061.  Proceedings  to  Establish.  In  any  case  where 
the  tracks  of  two  or  more  railroads  cross  each  other  at  a  com- 
mon grade,  any  company  owning  one  of  such  tracks  and 
desiring  to  unite  with  others  in  protecting  the  crossing  with 
interlocking  or  other  safety  device,  and  being  unable  to  agree 
with  such  others  thereon,  may  file  in  the  district  court  of  the 
county  in  which  the  crossing  is  located  a  petition,  stating  the 
facts  and  asking  the  court  to  order  such  crossing  to  be  pro- 
tected by  interlocking  or  other  safety  device.  Said  petition 
shall  be  accompanied  by  a  plat  showing  the  location  of  all 
tracks  and  switches,  and  upon  the  filing  thereof  notice  shall 
be  given  by  the  petitioner  to  every  other  company  or  person 
owning  or  operating  any  track  involved  in  such  crossing.  The 
court,  or  a  judge  thereof  if  the  petition  is  filed  in  vacation, 
shall  thereupon  appoint  a  commissioner  to  examine  into  the 
necessity  for  such  system,  and  report  the  facts  and  his  recom- 
mendation in  such  time  as  the  court  or  judge  may  direct,  and, 
as  soon  as  practicable  thereafter,  the  court  or  judge  shall 
appoint  a  time  and  place  for  the  hearing  of  such  petition. 
The  proceedings  shall  be  in  equity,  and  subject  to  all  the  rules 
of  equity  practice,  except  that  the  court  shall  require  the 
issues  to  be  made  up  at  the  first  term  after  the  petition  is 
filed,  and  give  the  proceeding  precedence  over  other  civil 
business  and  try  the  action  thereat,  if  possible. 

**  Sec.  2062.  Decree.  After  allowing  all  parties  full  oppor- 
tunity to  show  cause  why  such  system  should  or  should  not  be 
ordered  thereat,  the  court  shall,  if  it  is  found  the  plaintiff 
should  prevail,  enter  its  decree  ordering  the  establishment  of 
such  system  as  it  may  prescribe,  the  time  within  which  it  shall 
be  begun  and  finished,  and  the  proportion  of  the  expense 
thereof  to  be  paid  by  each  company  or   person  interested  in 
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the  crossing,  and  make  such  division  of  the  costs  as  may  be 
equitable.'' 

It  will  be  observed  that  these  three  sections  relate  to  cross- 
ings akeady  established;  the  first  to  where  interlocking 
systems  are  established  by  agreement  between  the  parties, 
and  the  second  to  cases  where  the  crossing  has  already  been 
made,  and  one  of  the  companies  desires  to  unite  with  others 
in  protecting  it.  Section  2063  is  the  only  one  which  applies 
where  one  company  desires  to  construct  a  new  track  across 
an  existing  one.  That  section  plainly  provides  that,  when  the 
companies  cannot  agree  on  the  terms  of  a  grade  crossing,  the 
company  desiring  to  cross  shall,  upon  application  of  the  other 
company,  be  compelled  to  interlock  such  crossing,  and  the 
court  shall  make  such  orders  as  may  be  required  to  protect 
the  public  safety  and  the  preservation  of  the  properties  of  the 
road,  and  prescribe  the  terms  upon  which  such  crossing  shall 
be  maintained  after  being  made.  The  original  of  this  section 
(section  3,  c.  21;,  Acts  25th  Gen.  Assem.)  had  these  words, 
"and  pay  the  costs  of  such  appliance.'*  These  were  dropped 
from  the  Code,  and  defendant  contends  that  great  significance 
should  be  attached  thereto.  The  Code  commissioner  which 
recommended  the  elimination  of  these  words,  in  the  report, 
at  page  62,  said,  "Much  rewriting  has  been  necessary  to  secure 
a  uniform  system  and  eliminate  surplusage,  but  the  material 
provisions  of  the  law  have  been  left  unchanged."  Such  ex- 
planation was  hardly  necessary,  for  it  is  apparent  that  the 
words  stricken  out  really  added  nothing  to  the  section.  The 
phrase  "shall  be  compelled  to  interlock  such  crossing"  of 
necessity  means  at  the  expense  of  him  who  is  compelled  to  do 
so.  To  add  "and  pay  the  cost  of  the  appliance"  is  clearly  sur- 
plusage. But  it  is  said  that  section  2064  covers  the  case,  and 
provides  for  an  apportionment  of  the  expense.  That  section 
reads  as  follows:  "Apportionment  of  Costs.  If  in  any  case 
contemplated  by  the  three  preceding  sections  the  crossing 
shall  be  of  two  railroads  only,  then  the  court  shall  not  appor- 
tion to  either  less  than  one-third  the  cost,  and  if  more  than 
two  roads  are  involved,  the  court  shall  not  apportion  to  any 
one,  less  than  two-thirds  of  an  equal  share  of  such  cost. ' ' 
Clearly,  this  section  does  not  mean  that  the  costs  and  expenses 
should  be  apportioned  in  the  same  manner  under  each  of  the 
three  preceding  sections.  Under  section  2061  there  is  nothing 
to  apportion  save  the  costs  of  the  proceedings,  and,  as  sec- 
tion 2063  manifestly  makes  the  company  desiring  to  cross  lia- 
ble for  the  interlocking  system,  section  2064  surely  has 
reference  to  apportionable  costs.  Section  2063  not  only  has 
reference  to  the  crossing,  but  to  the  interlocking  system.  In 
order  to  cross,  the  defendant  company  was  compelled  to  pur- 
chase the  right,  or  secure  it  by  condemnation  proceedings, 
and,  in  addition  thereto,  on  application  of  the  company  first 
procuring  the  right  of  way  could  be  compelled  to  put  in  the 
interlocking  system.     Section  2064  must  be   construed  with 
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reference  to  the  other  sections.  As  applied  to  one,  it  has  its 
peculiar  and  appropriate  meaning,  and  as  applied  to  another 
a  somewhat  different,  though  no  less  appropriate,  significance. 
In  other  words,  it  is  the  item  or  items  of  cost  authorized  by 
the  particular  section  which  are  apportionable.  Under  sec- 
tion 2063  they  are  manifestly  the  costs  of  the  proceedings  and 
of  maintaining  the  crossing  after  the  interlocking  system 
is  established.  These  sections,  like  others,  should  be  so  con- 
strued as  to  bring  harmony  out  of  the  whole.  This  interpre- 
tation, and  no  other,  will  do  it.  Moreover,  section  2064  is 
negative  in  its  terms,  and,  as  there  is  no  statute  that  directly 
imposes  any  part  of  the  expense  of  the  interlocking  system 
on  the  corporation  whose  road  is  already  in  operation,  courts 
have  no  power  to  require  it  by  judicial  construction.  If  such 
power  exists,  it  is  in  the  legislature  in  virtue  of  its  police 
power,  and  not  in  the  courts.  The  legislature  has,  it  seems 
to  us,  clearly  indicated  that  the  corporation  desiring  to  cross 
the  established  roadbed  shall  be  at  the  expense  of  providing 
the  interlocking  apparatus,  if  the  older  company  makes  appli- 
cation therefor.  Manifestly,  this  is  the  equitable  construction, 
and,  as  there  is  considerable  doubt  about  the  constitutionality 
of  a  statute  requiring  the  old  company  to  bear  any  part  of 
the  expense  of  the  system,  we  are  constrained  to  hold  that  the 
legislature  intended  to  avoid  that  doubt  by  making  the  com- 
pany desiring  to  cross  responsible  for  the  expense  of  the  inter- 
locking system.  City  of  Albia  v.  Chicago,  B.  &  Q.  R.  Co., 
102  Iowa,  624.,  71  N.  W.  541.  We  have  already  referred  to 
counsel's  claim  relating  to  the  change  in  the  language  of  the 
statute,  and  need  only  add  that  the  general  rule  of  law  is  in 
accord  with  suggestions  of  the  Code  commissioners  to  the 
efiect  that  a  mere  change  in  phraseology  in  the  revision  of  a 
statute  will  not  work  a  change  in  the  law  previously  declared 
unless  it  clearly  appears  that  such  was  the  intention  of  the  leg- 
islature. In  re  Yates,  4  Johns.  317;  End.  Interp.  St.  §  384. 
This  conclusion  renders  a  consideration  of  the  other  points 
unnecessary  and  unimportant.  The  order  of  the  district  court 
is  affirmed. 

SHERWIN,  J.,  taking  no  part. 


Bond  v.  Lakb  Shore  &  M.  S.  Ry.  Co. 

{Supreme  Court  of  Michigan ^  Nov,  4,  igoi,) 

[87  N.  W.  Rep.  755.] 

Railroads— Injuries  at  Crossings — Signals — Evidence — Sufficiency.* 

Where,  in  an  action  against  a  railway  company  for  injuries  occur- 
ring at  a  crossing,  the  neg'ligence  alleged  was  a  failure  to  give  the  cross- 
ing aif^nals,  and  there  was  the  testimony  of  seven  witnesses,  including 
those  who  alleg-ed   they  g-ave  the  sig-nals,   that   they   were   g-iven,   as 

*See  Daubert  v,  Delaware,  L.  &  W.  R.  Co.  (Penn.),  21  Am.  &  EJng.  R. 
Cas.,  N.  S.,  456,  ku^  foot-note. 
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a^inst  the  sole  testimony  of  the  plaintiff,  a  woman  partially  deaf,  who 
at  the  time  of  the  accident  was  sitting  in  a  closed  carriage,  a  verdict  in 
her  favor  was  not  sustained  by  the  evidence. 

Error  to  circuit  court,  Washtenaw  county;  Edward  D. 
Kinne«  Judge. 

Action  by  Hattie  M.  Bond  against  the  Lake  Shore  & 
Michigan  Southern  Railway  Company.  Judgment  for  plain- 
tifi,  and  defendant  brings  error.     Reversed. 

C.  E.  Weaver  (Geo.  C.  Greene  and  O.    G.  Getzen-Danner, 
of  counsel),  for  appellant. 
Lehmann  Bros.  &  Stivers,  for  appellee. 

GRANT,  J.  This  case  is  before  us  for  the  second  time. 
See  117  Mich.  652,  76  N.  W.  102,  for  a  sufficient  statement  of 
the  case.  It  has  been  tried  again,  resulting  in  another  verdict 
for  the  plaintifi.  We  held  that  under  the  evidence  appearing 
upon  that  trial  the  court  should  have  directed  a  verdict  for  the 
defendant.  The  situation  and  the  facts  elicited  are  substan- 
tially the  same  now  as  then.  Plaintiff  is  the  only  witness  who 
has  made  any  substantial  change  in  her  testimony.  Was  the 
defendant  negligent.^  The  negligence  relied  on  is  the  failure 
to  give  the  crossing  signals.  We  said  upon  the  former  trial 
that  there  was  no  conflict  in  the  evidence  upon  this  point. 
Defendant  introduced  two  new  witnesses  who  swore  positively 
that  they  heard  the  crossing  signals  given,  and  very  quickly 
thereafter  heard  the  alarm  whistle  given.  The  sole  testimony 
relied  on  to  sustain  the  verdict  of  the  jury  is  that  of  the  plain- 
tiff and  the  boy  Ukle.  The  boy*s  testimony  is  the  same  as 
before.  Upon  this  trial  he  testified:  ''The  first  thing  that 
attracted  my  attention  was  the  alarm  whistle,  and  I  had  not 
been  paying  any  attention  to  the  train  until  I  heard  that.  Q. 
You  do  not  know  whether  the  crossing  signals  were  given  or 
not?  A.  No,  sir;  I  know  where  the  whistling  post  is, — about 
halfway  to  our  house.  Q.  You  do  not  know  whether  they 
whistled  there  or  not,  do  you?  A.  No,  sir;  I  did  not  pay  any 
attention  to  it.*'  Plaintiff  gives  the  only  testimony  relied 
upon  to  take  the  question  out  of  the  former  decision  of  this 
court  and  leave  it  a  question  for  the  jury.  She  testified  upon 
the  second  trial  that  she  was  familiar  with  the  signals  that 
trains  give  at  crossings.  She  was  then  asked:  ''Q.  State 
whether  any  such  signal  as  that  was  given  for  that  crossing 
that  day.  A.  There  was  not."  Her  testimony  upon  the 
former  trial  is  as  follows:  Cross-examination:  '*0.  From 
your  recollection,  can  you  state  whether  the  bell  was  rung  or 
not?  A.  I  could  not  tell  whether  the  bell  was  rung  or  not." 
Redirect  examination :  ''Q.  Do  you  understand  he  is  calling 
your  attention  to  what  occurred  at  the  crossing  or  at  the 
station?  A.  I  could  not  hear  anything  at  the  crossing  where  I 
was  struck.  Q.  But  just  before  you  was  struck,  and  after  you 
saw  the  train,  you  say  you  first  heard  the  whistle,  and  then  the 
alarm  whistle?     A.  Then  the  alarm  whistle.     Q.  To  the  time 
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you  saw  the  train   was  the   bell  rung?     A.  I  could  not   tell 
whether  the  bell  was  rung  or  not.     When  I  saw  the  train  I  was 
listening.     Q.  Then  can  you  state  that  the  bell  at  the  time  you 
were  listening  was  not  rung.^     A.  I  could  not  say  it  was  not 
rung,  but  the  alarm  whistle  made  such  a  frightful  noise  I  could 
not  think  of  anything  else.     But  that   bell  might  have  been 
ringing.     I  might  have  heard   it  at  the  same  time.     Q.   But, 
if  the   bell  had   been  ringing  before  you  heard  the  alarm, 
would  you  have  heard  it .?     A.  I  should.     Q.  Was  it  ringing  be- 
fore you  heard  the  alarm.^     A.  I  did  not  hear  it."     Upon  this 
trial  she  testified  that  she  did  not  know  whether  the  bell  was 
rung.     Upon  the  former  trial  she  testified  she  did   not  stop, 
but  slowed  up  as  she  approached  the  track,  and   all  the  other 
witnesses  who  saw  her  corroborated  her.     These  witnesses  so 
testified  upon    the    second    trial.     Upon    the  second  trial 
she  testified  that    she    did    stop    just  as  she    reached   the 
line    of    the    defendant's   right    of    way,     and   looked    and 
listened.     She    was    riding    in  a   buggy    with  closed    sides 
and  back.     She    was  quite    deaf  in  her  left  ear, — the   one 
nearest  the    train.     Her  testimony  upon  the  two  trials   is 
so  contradictory  that  it  is  impossible  to  reconcile  it.     The 
situation  is  this:     Seven  witnesses,  including  those  who  gave 
the  signals,  swore  positively  that  they  were  given.     Plaintiff 
alone  testified  that  the   whistle  was  not  blown,  but  that  she 
did  not  know  whether  the  bell  was  rung.     A  woman,  partially 
deaf,  sitting  in  a  closed  buggy,  with   the  noise   made  by  her 
carriage,  is  allowed  under  this  record  to  outweigh  the  testi- 
mony of  seven  positive  witnesses.     Her  testimony,  under  such 
a  state  of  facts,    does  not  rise  to  the  dignity   of  evidence. 
Britton  V.  Railroad  Co.,  122  Mich.  359,   81  N.  W.  253.     Such 
a  verdict   is  not   based    upon   evidence,     but    upon  either 
prejudice  or  sympathy.     The  language  used   in   Baldwin   v. 
Railway  Co.  (Mich.)  87  N.  W.  380,  is  applicable  here.     See, 
also,  Montmorency  Co.  v.  Putnam  (Mich.)  86  N.  W.  398. 

Was  plaintiff  guilty  of  contributory  negligence.^  She  testified 
upon  the  former  trial  that  she  heard  the  whistle  of  the  train 
when  it  left  the  station.  The  engineer  then  testified  that 
he  did  not  know  whether  he  blew  the  whistle  as  the  train 
started,  but  it  was  not  customary  to  do  so.  The  train  consisted 
of  16  freight  cars.  The  engine,  when  it  started,  stood  between 
1,900  and  2,000  feet  from  the  crossing.  She  was  then  between 
250  and  280  feet  from  the  crossing.  On  the  second  trial  she 
testified  that  she  heard  no  whistle  then,  but  did  hear  the 
puffing  of  the  engine  and  the  ringing  of  the  bell  as  the  train 
started  from  the  station.  She  also  testified  upon  the  former 
trial  that  she  heard  the  rumble  of  the  train  after  it  left  the 
station.  She  heard  all  these  sounds  while  riding  in  a  closed 
carriage,  with  the  train  nearly  2,000  feet  away.  Upon  the  sec- 
ond trial  she  testified  that  she  stopped  upon  reaching  the  line  of 
the  right  of  way,  but  heard  nothing,  although  the  train  could 
not  have  been  over  400  or  ^oo  feet  from  her.     If  she  heard  the 
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paffing  of  the  engine,  the  ringing  of  the  bell,  and  the  rumbling  of 
the  train  when  she  was  from  250  to  280  feet  from  the  crossing, 
it  is  impossible  to  believe  that  she  would  not  have  heard  the 
train  if  she  had  stopped  at  the  line  of  the  right  of  way.  The 
undoubted  fact  is,  as  she  testified  upon  the  first  trial,  and  as 
all  the  other  witnesses  who  saw  her  testified  both  upon  that 
trial  and  upon  this,  that  she  did  not  stop.  If,  however,  it  be 
assumed  that  her  testimony  be  true,  and  that  her  vision  was 
obstructed  from  Ukle's  house  to  the  railroad,  while  she  was 
standing  at  the  right  of  way,  so  that  she  could  not  see  the 
approaching  train,  what  was  her  duty,  under  the  circum- 
stances.^ The  train  was  on  time.  She  knew  that  it  was 
either  on  this  road  or  on  the  Ann  Arbor  road,  but  did  not 
know  which.  There  was  nothing  to  induce  the  belief  that  it 
was  on  one  road  rather  than  the  other.  She  had  no  right  to 
assume  that  it  was  on  the  other  road.  It  was  her  duty,  if  she 
could  not  see,  to  stop  and  ascertain  before  attempting  to  cross 
whether  the  train  was  on  the  track  which  she  was  approach- 
ing. This  she  could  have  determined  by  a  wait  of  two  or 
three  minutes  at  the  longest,  without  alighting  from  her  car- 
riage. According  to  her  theory,  the  trainmen  could  not  see 
her,  neither  could  she  see  them.  They  could  not  know  she 
was  approaching.  She  might  have  known,  by  the  exercise 
of  reasonable  care,  that  they  were  approaching.  She  could 
stop,  as  it  was  her  duty  to  do.  The  train  could  not.  The 
engineer  was  not  called  upon  to  attempt  to  stop  until  he  saw 
her,  and  saw  that  she  was  in  peril.  The  train  was  running 
at  a  lawful  rate  of  speed,  and  no  claim  is  made  that  the  train- 
men did  not  use  all  possible  effort  to  avoid  the  accident 
when  they  saw  she  was  in  danger.  Where  two  railroads  were 
264  feet  apart,  and  a  person  approaching  very  much  in  the 
same  manner  as  this  plaintiff  was  approaching  saw  the  smoke 
of  an  approaching  train  several  hundred  feet  distant,  and  sup- 
posed it  was  on  the  further  track,  instead  of  the  one  nearest 
to  him,  and  drove  on  under  that  belief,  we  held  that  he  was 
guilty  of  contributory  negligence,  and  that  it  was  his  duty  to 
stop  and  ascertain  which  road  the  train  was  on  before  he 
attempted  to  cross.  Brinker  v.  Railroad  Co.,  121  Mich.  283, 
80  N.  W.  28.  If  it  was  the  duty  of  plaintifi  to  so  act  in  that 
case,  a  like  duty  devolved  upon  the  plaintifi  in  this  case,  who 
heard  the  train,  and  knew  it  was  on  one  of  two  roads,  but 
could  not  tell  which  without  stopping.  The  noise  of  a  mov- 
ing train  was  as  much  a  warning  to  her  in  this  case  as  was  the 
smoke  of  a  moving  train  to  the  plaintifi  in  that.  A  wait  of 
two  to  three  minutes,  as  above  stated,  would  have  solved  the 
question  for  her,  and  saved  her  injury.  It  was  her  duty  to 
wait.  I  am  of  the  opinion  that  she  was  herself  negligent. 
The  iudge  should  have  directed  a  verdict  for  the  defendant. 
Judgment  reversed,  and  I  think  that  no  new  trial  should  be 
ordered. 

HOOKER,  J.     We  are  of  the  opinion  that  the  judgment 
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should  be  reversed  and  a  new  trial  ordered  upon  the  ground 
that  the  verdict  was  contrary  to  the  weight  of  the  testimony. 

MONTGOMERY.  C  J.,    and   MOORE  and   LONG,   JJ.. 
concurred  with  HOOKER,  J. 


Kushequa  R.  Co.  v,  Pittsburgh,  S.  &  N.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  Oct,  ii,  igoi,) 

[50  Atl.  Rep.  169.] 

Railroad   Crossings — First   Occupant.* 

Of  two  railroads  whose  lines  cross  that  is  the  Urst  occupant  of 
the  ground  which  first  surveys  and  stakes  out  its  line  and  fixes  and 
adopts  its  grade,  so  that  the  other,  though  constructing  its  road  first, 
must  cross  overhead. 

Appeal  from  court  of  common  pleas,  McK«an  county. 

Suit  by  the  Kushequa  Railroad  Company  against  the  Pitts- 
burgh, Shawmut  &  Northern  Railroad  Company  for  injunc- 
tion.    Decree   for    defendant.     Plaintiff  appeals.     Affirmed. 

The  opinion  of  the  court  below  is  as  follows:  **From  the 
foregoing  findings  of  fact  and  conclusions  of  law  it  follows  that 
the  preliminary  injunction  granted  on  October  4,  1809,  and 
continued  in  force  by  decree  of  October  16,  1899,  must  be 
dissolved ;  that  the  defendant  company  has  a  lawful  right  to 
construct  its  railroad  across  the  Pelton  farm  on  the  location 
and  erade  adopted  by  the  Smethport  &  Olean  Company  on 
December  12,  1895,  and  that  the  defendant  company  has  the 
legal  right  to  remove  so  much  of  the  plaintifi  company's  rail- 
road as  lies  across  its  60-foot  of  right  of  way  over  the  Pelton 
farm.  It  also  follows  that,  upon  satisfying  the  court  that  it  has 
legally  located  and  adopted  a  route  for  its  road  over  the  Pelton 
farni,  and  across  the  defendant's  located  line,  the  plaintiff 
company  will  be  entitled  to  a  decree  regulating  an  overhead 
crossing  by  its  road  of  the  road  of  the  defendant  company. 
In  view  of  the  fact  that  both  parties  to  this  controversy  con- 
tended all  through  the  trial  that  there  oueht  to  be  an  overhead 
crossing  at  the  point  of  intersection  of  the  two  roads  on  the 
Pelton  farm,  it  hardly  seems  necessary  to  consider  the  ques- 
tion of  a  grade  crossing.  The  complainant  company  contends 
that,  having  constructed  its  road  first  at  the  point  of  crossing, 
the  respondent  company  must  cross  overhead.  At  no  time 
during  the  trial  has  the  complainant  company  contended  for 
a  grade  crossing.  On  the  other  hand,  the  respondent  com- 
pany contends  that  by  its  prior  location  and  lawful  adoption 
of  its  line  and  grade  across  the  Pelton  farm  it  acquired  the 
right  to  construct  its  road  on  its  grade,  and  that  the  com- 
plainant is  the  crossing  road.     *The  location  of  a  railroad  by 

*See  generally,  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  346  etseq. ;  3  Rap.  A 
Mack*8  Dig.  390  et  seq. 
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survey,  etc.,  is  a  taking  and  appropriation  of  the  land, 
although  the  actual  construction  is  not  begun  for  years  after- 
wards.' Pittsburg,  V.  &  C.  Ry.  Co.  v.  Com.,  loi  Pa.  196. 
^The  rights  of  the  first  occupant  of  the  grounds  are  superior 
to  those  of  the  new  claimant.  The  clear  intent  of  the  act  is 
that  no  unnecessary  injury  shall  be  perpetrated  on  the  road 
sought  to  be  crossed. '  Pittsburg  &  C.  K.  Co.  v.  Southwest 
Pennsylvania  Ry.  Co.,  n  Pa.  173,  186.  We  are  of  the  opin- 
ion that  under  the  evidence  in  the  case  in  hand  the  respond- 
ent company  was  the  first  occupant  of  the  ground  in  dispute 
by  its  survey  and  staking  out  its  line,  fixing  its  grade,  and 
adopting  the  same  on  the  12th  of  December,  1895.  The  gen- 
eral railroad  act  of  February  19,  1849  (P.  L.  83).  giving  a  gen- 
eral authority  to  lay  out  and  construct  a  railroad  between 
designated  termini,  confers  the  right  to  cross  the  tracks  of 
another  company  by  necessary  implication,  when  absolutely 
necessary  to  carry  out  the  grant  of  the  franchise.  The  act  of 
June  19,  1871  (P.  L.  1360),  providing  that  the  court  shall 
'ascertain  and  define  the  mode  of  crossing  which  will  inflict 
the  least  practical  injury  upon  the  rights  of  the  road  which  is 
intended  to  be  crossed,  and  if  in  the  judgment  of  the  court 
it  is  reasonably  practicable  to  avoid  a  grade  crossing,  they 
shall  by  their  process  prevent  a  crossing  at  grade, '  construed 
in  accordance  with  our  present  surroundings,  should  be  held 
to  prevent  all  grade  crossings,  except  in  case  of  imperious 
necessity;  and  the  necessity  must  not  be  of  its  own  creation, 
as  by  locating  the  line  in  one  place  when  another  route  is 
practicable.  The  fact  that  the  capital  of  a  railroad  is  limited 
is  not  sufficient  reason  to  justify  a  grade  crossing;  nor  that 
the  road  is  a  local  road  through  a  sparsely-settled  country, 
with  a  limited  amount  of  business,  and  but  few  trains.  The 
act  of  April  4,  1868,  giving  railroad  companies  the  right  to 
cross  at  grade  the  tracks  of  any  other  railroad,  is  modified  by 
the  act  of  1871,  the  purpose  of  the  latter  act  being  the  protec- 
tion of  the  rights  of  the  public  and  prior  corporations. 
Article  17,  §  i,  of  the  constitution,  providing  that  every  rail- 
road company  shall  have  the  right  with  its  road  to  intersect, 
connect  with,  or  cross  any  other  railroad,  does  not  refer  to 
or  authorize  grade  crossings,  and  a  decree  preventing  a  grade 
crossing  does  not  conflict  with  this  provision  of  the  constitu- 
tion. Perry  Co.  R.  Extension  Co.  v.  Newport  &  S.  V.  R. 
Co.,  150  Pa.  193,  24  Atl.  709.  *  The  courts  will  liberallv  con- 
strue and  rigidly  enforce  the  provisions  of  the  act  of  June  19, 
1871,  relating  to  grade  crossings,  whenever  cases  fairly  with- 
in its  letter  and  spirit  are  presented.'  Pittsburg  Junction  R. 
Co.  v.  Ft.  Pitt  St.  Pass.  Ry.  Co.,  192  Pa.  45»  43  Atl.  352. 
*The  purpose  of  the  act  of  June  19,  1871  (P.  L.  1360),  was  to 
discourage  grade  crossings,  and  absolutely  prohibit  them 
where  it  was  reasonably  practicable  to  avoid  them.  What  is 
reasonably  practicable  under  such  circumstances  is  determined 
largely  by  what  is  physically  practicable,  and  not  what  is 

23  (N  s)  A  &  E  R  Cas— 11 
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practicable  to  the  treasury  of  the  road  seeking:  to  cross.  The 
cost  of  avoiding  a  grade  crossing  is  a  matter  to  be  considered 
in  projecting  the  new  road,  and  then  sufficient  capital  should 
be  provided  to  avoid  that  which  the  law  in  effect  condemns. ' 
Williams  Val.  R.  Co.  v.  Lykens  &  Williams  Val.  St.  Ry.  Co., 
192  Pa.  552,  44  Atl.  46.  Under  the  facts  in  this  case  and  the 
authorities  above  cited,  we  do  not  see  how  a  grade  crossing 
could  have  been  allowed  on  the  Pelton  farm  if  it  had  been 
urged ;  but  the  parties  have  relieved  us  of  any  difficulty  on 
this  score  by  both  contending  for  an  overhead  crossing. 
Counsel  may  prepare  a  decree  in  harmony  with  our  findings  of 
fact,  conclusions  of  law,  and  opinion,  and  present  the  same  for 
consideration  and  signing." 

Eugene  MuUin,  J.  W.  Bouton,  and  F.  D.  Gallup,  for  appel- 
lant. 

John  G.  Johnson,  Frank  Sullivan  Smith,  Edwin  E.  Tait, 
and  Gorton  &  Richmond,  for  appellee. 

PER  CURIAM.  The  plaintiff  and  appellant,  being  dissat- 
isfied with  the  opinion  and  decree  entered  and  filed  by  the 
learned  judge  of  the  court  below,  appealed  to  this  court,  and 
in  its  paper  book  presented  32  assignments  of  error,  occupy- 
ing 14  pages,  and  an  argument  occupying  16  pages.  It  is 
noticeable  that  the  opinion  filed  by  the  learned  judge  of  the 
court  below  occupied  only  four  pages,  and  the  decree  entered 
by  him  occupied  about  a  page  and  a  half.  In  our  examination 
of  the  numerous  assignments  of  error  referred  to  above,  we 
have  failed  to  detect  anything  which  would  justify  a  criticism 
of  the  opinion  filed,  or  a  reversal  or  modificatioa  of  the  decree. 
We  therefore  dismiss  the  assignments  and  afifirm  the  decree. 
Decree  afiirmed.  

Stidham's  Adm'r  v.  Chbsapbakb  &  O.  R.  Co. 

{Court  0/ Appeals  of  Kentucky^  Oct.  j,  igoi,) 

[64  S.  W.  Rep.  510.] 

Railroads— Finding  of  Dead  Body  on  Track — ^Want  of  Evidence  as  to 
Cause  of  Death.* 
Where  the  dead  body  of  a  man  was  found  lying  between  the  rails  of  a 
track  after  several  cars  of  a  train  had  passed  over  the  body  without 
touching  it,  and  the  evidence  showed  that  the  man  had  been  dead  for 
some  time  prior  thereto,  but  there  was  nothing  to  indicate  how  he  came 
to  his  death,  a  peremptory  instruction  to  find  for  defendant  railroad 
company  was  proper. 

Appeal  from  circuit  court,  Boyd  county. 

**Not  to  be  officially  reported." 

Action  by  the  administrator  of  John  Stidham  against  the 
Chesapeake  &  Ohio  Railroad  Company  to  recover  damages 
for  the  death  of  plaintiff's  intestate.  Judgment  for  defend- 
ant, and  plaintiff  appeals.     Affirmed. 

*See  generally,  10  Am.  &  Eng,  R.  Cas.,  N.  S.,  574  ft  seq,^  and  noies^ 
583  et  srq. 
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Jas.  A.  Scott  and  R.  S.  Dinkle,  for  appellant. 

W.  H.  Wadsworth  and  Wadsworth  &  Cochran,  for  appellee. 

0*REAR,  J.  Appellee  is  sued  for  the  death  of  appellant's 
intestate.  It  is  charged  that  appellee's  freight  train  No.  90, 
third  section,  ran  over  and  killed  the  deceased  on  the  date 
stated  in  the  petition.  The  evidence  fails  to  show  that 
deceased  was  killed  by  the  train  mentioned,  or  by  any  train  of 
appellee.  Of  course,  it  was  incumbent  upon  the  plaintiff  not 
only  to  show  the  death'of  his  intestate,  but  to  show  that  he 
was  killed  by  appellee's  train  and  negligently.  The  only  one 
of  the  facts  shown  was  his  death.  The  evidence  is  that  the 
decedent  had  been  dead  some  time,  and  before  the  train  in 
question  came  along.  The  railroad  at  that  point  was  owned 
by  the  Ashland  Coal  &  Iron  Company,  and  was  used  jointly 
by  it  and  appellee  in  running  their  freight  and  passenger 
trains,  each  running  trains  independent  of  the  other.  The 
road  was  frequently  used  by  both.  The  decedent  was  seen 
alive  last  about  midnight  before  his  death,  and  was  then  in 
a  drunken  condition, — so  much  so  as  to  be  practically  helpless, 
— and  was  then  on  the  railway  track,  where  he  was  left  by  his 
companions.  It  is  not  shown  in  the  record  that  he  was  seen 
again  until  after  daylight  the  following  morning,  when  he  was 
lying  between  the  rails  of  the  track,  motionless,  and,  so  far  as 
this  record  shows,  lifeless.  Train  No.  90,  before  it  was 
stopped,  ran  three  car  lengths  over  him.  It  was  backed  oS, 
according  to  the  only  eyewitness,  without  touching  his  body. 
The  nature  of  the  wounds  indicated  that  that  train  did  not 
inflict  the  injury  from  which  the  man  died.  Upon  this  state 
of  record,  the  circuit  court  gave  a  peremptory  instruction  to 
find  for  the  defendant  company,  and  we  think  properly  so. 
The  judgment  is  therefore  afiBrmed. 


CiTizBNs'  St.  R.  Co.  V,  Shbphbrd. 

{Supreme  Court  of  Tennessee^  June  24,  igoi,) 

[64  S.  W.  Rep.  710.] 

Right  of  Motorman  to  Assume  That  Person  Will  Leave  Track.* 

In  an  action  against  a  street  railway  company  for  injuries  owing^  to  a 
collision  between  plaintiff's  wagon  and  a  car,  the  court  instructed  that 
if  there  was  no  obstruction  to  prevent  the  motorman  from  seeing  plain- 
tiff, and  he  drove  on  the  track  far  enough  ahead  of  the  car  to  have  enabled 
any  ordinarily  careful  person  to  have  stopped  his  car  to  avoid  a  collision 
if  on  the  lookout,  and  having  his  car  under  control,  it  was  negligence 
on  the  part  of  the  motorman  to  have  collided  with  plaintiff's  wagon. 
Held,  that  the  instruction  should  have  been  qualified  by  a  statement  to 
the  effect  that  a  motorman  has  a  right  to  assume  that  one  on  the  track, 
and  apparently  capable  of  taking  care  of  himself,  will  leave  it  before 

•As  to  the  right  of  railroad  employees  to  presume  that  person  seen  on 
track  will  leave  to  escape  train,  see  Jackson  z\  Kansas  City,  etc.,  R. 
Co.  (Mo.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  99,  and  notes,  119  et  seq. 
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the  car  reaches  him,  and  that  he  may  indulg^e  the  presumption  until  the 
danger  of  collision  is  imminent. 

Instructions. 

Inconsistent  and  contradictory  statements  in  a  charge  do  not  neutral- 
ize or  validate  each  other. 

Appeal  from  circuit  court,  Shelby  county;  L.  H.  Estes, 
Judge. 

Action  by  Henry  Shepherd  against  the  Citizens'  Street  Rail- 
road Company.  From  a  judgment-  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

John  E.  Bell,  for  appellant. 

Wright,  Peters  &  Wright,  for  appellee. 

SNODGRASS,  C.  J.     The  defendant  in  error  sued  plaintiff 
in  error  for  damages  sustained  through  a  collision  between  a 
street  car  and  a  market  wagon  driven  by  Shepherd  along,  by, 
or  on  the  track  of  the  railroad  company,  and  in  which  he  sus- 
tained personal  injuries.     He  recovered  $3, 500,  and  defendant 
company  appealed  and  assigned   many  errors.     The  theory 
of  the  plaintiff  was  that  he  was  driving  upon  the  track,  and 
was  negligently  run  down  and  injured.     That  of  defendant 
was  that  he  was  driving  by  the  side  of  the  track,  and  turned 
too  close  in,  so  that  after  an  effort  to   warn   him,    and  before 
defendant  could  stop  its  car,  it  ran   against   one  of  the  fore 
wheels,  stopping  just  as  it  touched  it,  and  throwing  plaintiff 
out,  or,  in  any  event,  if  on   the  track  when   first  seen,   the 
approach  to  him   was  slow,  and  with  abundant   warning  to 
attract  his  attention,   and  defendant's  servants  believed  he 
would  avoid  the  collision,  and  did  themselves  what  they  rea- 
sonably could  to  avoid  it,  and  only  failed  by  the  least  progress 
beyond  the  point  where  he  was  leaving  so  as  to  strike  only 
one  of  his  wheels,  and  that  it  was  a   mere  accident,   and  not 
due  to  negligence  on  the  part  of  its  servants,   but  to  that  of 
plaintiff,  and  in  any  event  he  proximately  contributed  to  the 
injury,  and  therefore  could  not  recover,  or,  if  he  did  not  thus 
contribute,  his  remote  negligence  was  sufficient  to  so  abate  his 
recovery  as  to  make  the  amount  allowed  excessive.     There 
was  evidence  tending  to  support  the  theories  of  both  parties, 
and  the  usual  conflict  of  evidence  as  to  the  actual  facts,  and 
it  is  in  relation  to  the  charge  in  this  connection   that  we  pro- 
pose to  devote  any  discussion  or  predicate  any  action;  for, 
although  there  are  some  assignments  and  much  argument 
going  to  the  admission  of  evidence,  we  think  there  is  nothing 
vital  in  the  objections  thus  made,    whether  or  not  they  be 
well  taken.     We  pass  in  the  same  way  the  assignments  and 
arguments  regarding  the  charge  on  evidence.     It  does  not  all 
bear  the  close  and  elaborate   analysis  of  defendant's  counsel. 
Neither  do  we  think  the  jury  understood  it   as  he  does,  but  it 
practically  meant  about  what  the  law  is  according  to  the  way 
a  not  too  critical  or  hypercritical  jury  would  have  and  doubt- 
less did  understand  it.     Many  of  the  remaining  20  assignments 


Am  &  Eng  ACCIDBNT  ON  TRACK  165 

RCaa 

Citizens'  St.  R.  Co.  v.  Shepherd 

can  be  properly  disposed  of  in  the  same  way,  but  among  the 
assignments  are  some  vitally  objectionable.  Amon^  them 
are  assignments  6,  i6,  17,  and  18.  Assignment  6  is  as  follows: 
**The  court  erred  in  charging  the  jury  as  follows:  *This 
saperior  or  preferential  right  which  the  law  gives  to  the  street 
car  company  requires  of  persons  who  desire  to  use  the  track, 
while  driving  along  it,  to  look  back  at  reasonable  intervals 
to  ascertain  whether  a  car  is  comint;,  so  that  they  may  leave 
the  track  and  not  unnecessarily  impede  the  progress  of  the 
car.  But  the  failure  on  the  part  of  the  driver  to  look  back  for 
a  car  coming  up  in  the  rear  does  not  of  itself  make  the  act 
one  of  negligence,  provided  it  is  daylight,  and  there  is  no 
obstruction  in  the  way  of  the  motorman  seeing  the  driver  and 
vehicle.'  "  Assignment  7  is  as  follows:  **The  court  erred  in 
charging  as  follows :  'So  that,  if  you  further  find  from  the 
evidence  that  there  was  no  obstruction  in  the  way  to  prevent 
the  motorman  from  seeing  Shepherd  as  he  drove  out  of  Boyd 
avenue  and  drove  along  Vance  street,  and  Shepherd  drove 
upon  the  track  at  a  distance  far  enough  ahead  of  the  car, 
which  was  being  operated  by  Amos,  the  motorman,  to  have 
enabled  any  ordinarily  careful  person  to  have  stopped  his  car, 
if  need  be,  to  avoid  a  collision,  where  the  motorman  had  been 
on  the  lookout  and  had  his  car  under  control,  then  the  court 
charges  you  that  it  was  negligence  on  the  part  of  Amos,  the 
motorman,  to  have  collided  with  Shepherd,  the  wagoner,  and 
whatever  injuries  Shepherd  received  in  consequence  of  such 
injuries  he  has  the  right  to  recover  for.'  "  This  should  have 
been  qualified  by  the  quotation  from  Mr.  Booth,  **that  a 
motorman  has  a  right  to  assume  that  a  person  who  is  upon 
the  track  and  apparently  capable  of  taking  care  of  himself 
will  leave  it  before  the  car  reaches  him,  and  that  he  can 
indulge  in  this  presumption  until  the  danger  of  a  collision  be- 
comes imminent."  Assignment  16  is  as  follows:  **The  court 
erred  in  refusing  the  sixth  special  instruction  requested  by 
the  defendant,  which  is  as  follows:  *If  the  jury  believes  from 
the  evidence  that  Henry  Shepherd  came  out  of  Boyd  avenue 
onto  Vance  street,  when  the  motorman  was  some  distance 
west  of  the  intersection  of  Boyd  avenue  and  Vance  street,  and 
that  Henry  Shepherd  turned  east  upon  the  track,  and  at  that 
time  there  was  no  danger  of  collision  to  Henry  Shepherd  by 
being  run  into  by  the  car,  and  if  they  further  believe  that 
Henry  Shepherd  proceeded  east  upon  Vance  street  in  the 
tracks  of  the  street  car  company,  and  in  the  tracks  upon 
which  the  car  that  was  coming  east  was  running,  then  the 
motorman  had  the  right  to  assume  that  Henry  Shepherd 
would  leave  the  track  before  the  car  reached  him,  and  the 
motorman  had  the  right  to  rely  upon  this  presumption  until 
the  danger  of  a  collision  became  imminent.  Then  it  became 
the  duty  of  the  motorman  to  use  ordinary  care  to  stop  his  car 
and  prevent  an  accident ;  and,  if  the   jury   believe  that  the 
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motorman  did  use  ordinary  care  after  he  saw,  or  by  the  exer- 
cise of  ordinary  care  should  have  seen,  that  the  danger  of  a 
collision  was  imminent,  then  there  could  be  no  recovery  in 
this  case.'  "  And,  to  the  same  effect,  assignment  17,  which 
is  as  follows:  '*The  court  erred  in  refusing  the  seventh 
special  instruction  requested  by  the  defendant,  which  is  as 
follows:  'If  the  jury  believe  from  the  evidence  that  Henry 
Shepherd  entered  Vance  street  at  Boyd  avenue  some  distance 
in  front  of  the  car,  the  motorman  was  under  no  obligation  at 
that  time  to  stop  his  car  in  order  to  prevent  an  accident. 
That  is,  if  the  danger  of  a  collision  at  that  time  was  not  prob- 
able, but  the  motorman  had  the  right  to  run  his  car  following 
Henry  Shepherd,  and  had  the  right  to  assume  that  Henry 
Shepherd  would  get  out  of  the  way  until  he  saw,  or  by  the 
exercise  of  ordinary  care  could  have  seen,  that  the  danger  of 
a  collision  did  become  imminent,  but  no  longer.'"  The 
eighteenth  assignment  of  error  is  as  follows:  **The  court 
erred  in  refusing  to  give  the  eighth  special  instruction  re- 
quested by  the  defendant,  which  is  as  follows :  '  You  are  to  say 
from  the  evidence  when  it  became  the  duty  of  the  motorman 
to  attempt  to  stop  his  car  and  prevent  the  collision ;  and,  if 
you  believe  from  the  evidence  that  an  ordinarily  prudent  man 
would  not  have  attempted  to  stop  his  car  to  avoid  the  collision 
until  Amos  did  attempt  to  stop  his  car  and  avoid  the  collision, 
then  there  can  be  no  recovery,  no  matter  whether  Henry 
Shepherd  was  guilty  or  not.'"  The  argument  of  plaintiff 
that  these  requests  were  not  law,  had  been  given,  or  were  in 
other  equivalent  statements  of  the  court  so  far  as  they  were 
law,  and  therefore  already  in  the  charge,  is  not  well  made. 
Some  of  the  objections  are  met  by  suggestions  to  similar  pur- 
port in  the  charge  followed  by  contradictory  propositions. 
These  do  not  cure  errors.  They  only  intensify  them,  or  make 
accurate  understanding  of  the  charge  impossible.  We  have 
repeatedly  held  that  inconsistent  and  contradictory  state- 
ments do  not  neutralize  or  validate  each  other,  but  are 
vitally  erroneous.  Several  of  these  are  pointed  out  in  argu- 
ment. It  is  not  necessary  to  elaborate  them  here.  The  par- 
ties are  entitled  to  a  clear  and  consistent  charge,  as  well  as 
a  correct  one,  that  justice  may  be  reached.  This  is  a  large 
verdict.  On  one  theory  it  may  be,  notwithstanding  this,  not 
so  large  or  extravagant  as  to  indicate  caprice  or  passion  or 
other  reversible  error  here,  but  it,  at  least,  to  be  sustainable, 
must  appear  to  be  based  on  a  clear  and  sound  exposition  of 
the  law  applied  to  the  facts.  As  it  is  not  so,  we  are  con- 
strained to  reverse  it  and  award  a  new  trial. 
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Pi^OYD  V.  Paducah  Raii^way  &  Light  Co. 

{Court  of  Appeals  of  Kentucky^  Oct,  77,  igoi,) 

[64  S.  W.  Rep.  653.] 

Accident  on  Street- Railway  Tracic — Refusal  to  Permit  Plaintiff  to  Tes- 
tis as  to  Why  He  Was  on  the  Track. 
Where  plaintiff  was  struck  by  a  car,  the  court  properly  refused  to  per- 
mit him  to  testify  that  he  had  gone  on  the  track  to  avoid  an  unruly  horse 
that  was  about  to  run  over  him  on  the  highway,  as  he  had  been  on  the 
track  for  some  time  before  he  was  struck,  and  was  manifestly  there  for 
his  own  convenience. 

Same— Public  Could  Acquire  No  Right  to  Use  as  Foot  Path  Track  Not 
in  Highway.* 
Kvidence  as  to  the  use  of  the  track  by  the  public  as  a  passway  was  not 
admissible,  as  the  track,  though  an  extension  of  a  street  railroad,  was 
not  in  the  highway,  and  such  use  gave  the  public  no  right  thereto. 

Same — Declaration  of  Motorman  as  to  His  Failure  to  Apply  Brakes 
after  Discovering  PlaintifTs  Peril  as  Res  Gestae.f 
The  declaration  of  the  motorman  at  the'  place  of  the  collision,  a  few 
minutes  after  it  occurred,  to  the  effect  that  he  had  seen  plaintiff  for  150, 
yards,  and  that  he  made  no  effort  to  apply  the  brakes  until  the  collision 
was  about  to  occur,  though  plaintiff  had  given  no  heed  to  repeated  sig- 
nals of  the  car's  approach,  was  admissible  as  a  part  of  the  res  gestce ; 
the  declaration  being  a  verbal  fact  growing  out  of  the  transaction,  and 
a  part  thereof. 

Same — Negligence  and  Contributory  Negligence — Questions  for  Jury. 
The  question  whether  the  facts  were  sufficient  to  apprise  the  motor- 
man,  in  time  for  him  to  stop  the  car,  by  the  exercise  of  ordinary  care, 
before  the  collision  took  place,  that  plaintiff  did  not  intend  to  leave  the 
track,  was  for  the  jury,  as  was  also  the  question  of  contributory  negli- 
gence, and  it  was  therefore  error  to  give  a  peremptory  instruction  to 
find  for  defendant. 

Appeal  from  circuit  court,  McCracken  county. 

"Not  to  be  officially  reported.'* 

Action  by  William  Floyd  against  the  Paducah  Railway  & 
Light  Company  to  recover  damages  for  personal  injuries. 
Judgment   for  defendant,  and  plaintiff  appeals.     Reversed. 

L.  K.  Taylor,  for  appellant. 

Humphrey,  Burnett  &  Humphrey,  for  appellee. 

HOBSON,  J.  The  Paducah  street  railway  runs  out  to  a 
suburb  called  "Rowland  Place/'  the  track  being  built  on  a 
strip  of  land  at  the  side  of  the  highway  connecting  the  city 
with  the  suburb.  Appellant,  a  deaf-mute,  while  returning  to 
his  home  in  Rowland,  walking  alone  the  street  car  track,  was 
run  down  by  a  car  coming  up  behind  him,  and  brought  this 
suit  to  recover  for  his  injuries.  At  the  conclusion  of  the  evi- 
dence offered  by  him,  the  trial  court  peremptorily  instructed 
the  jury  to  find  for  the  defendant,  and  he  appeals. 

In  its  answer  the  defendant  alleged  that  when  the  car  came 

*But  see  note^  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  394  et  seq, 
fDeclarations  of  employees  as  res  gestee^  see  Coll  v,  Easton  Transit 
Co.  (Penn.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  722,  and  note,  725  ;  5  Rap.  & 
Mack's  Dig.  463  et  seq.  ;  11  Am.  &  Eng.  Enc.   Law  (2d  Ed.)  523  et  seq.  ; 
20  Cent.  Dig.,  col.  424  et  seq. 
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up  within  iSO  feet  of  the  plaintiff,  moving  at  its  usual  rate  of 
speed,  the  motorman  in  charge  of  it  sounded  his  gong  by 
ringing  it  repeatedly  and  continuously,  but  plaintiff  did  not 
look  around;  that  the  motorman  also  sounded  his  whistle  con- 
tinuously, not  knowing  plaintiff  was  deaf,  but  when  the  car 
was  within  50  feet  of  plaintiff  the  motorman  shut  off  the 
electricity,  but  did  not  stop  the  car,  as  he  supposed  the  plain- 
tiff would  get  off  the  track,  and  just  before  the  car  stopped  it 
struck  him.  The  plaintiff  testified  as  to  the  extent  of  his 
injuries,  and  said  he  was  walking  along  the  track  in  ignorance 
of  the  approach  of  the  car  until  he  was  struck.  He  offered  to 
state  that  he  stepped  on  the  car  track  because  of  an  unruly 
horse  that  was  about  to  run  over  him  on  the  gravel  road,  and 
that  he  went  on  it  for  safety.  This  was  properly  excluded,  as 
it  appears  from  the  evidence  he  continued  on  the  car  track 
for  some  distance  before  he  was  struck,  and  it  is  evident  he 
remained  thereby  solely  for  his  own  convenience.  He  also 
offered  proof  to  the  effect  that  the  car  track  was  much  used  by 
persons  walking  between  Rowland  Place  and  Paducah.  This 
was  also  immaterial,  and  properly  excluded,  as  the  car  track 
was  not  in  the  highway,  and  such  use  gave  the  public  no 
right  to  it.  After  considerable  evidence  as  to  his  injuries, 
he  introduced  Martin  Rudolph,  who  stated  he  was  in 
his  room,  30  yards  from  the  place  of  the  injury;  that  he  heard 
the  motorman's  whistle  blow,  and  went  to  the  window,  which 
was  open,  and  <;  or  6  feet  from  him;  heard  the  man  halloo, 
and  saw  the  car  backing  off  a  man;  he  heard  no  sound  of  the 
gong.  As  soon  as  he  could  get  his  shoes  on  he  went  out  to  the 
car.  The  motorman  had  the  plaintiff  on  the  car  when  he  got 
to  it.  He  heard  the  whistle  blow  but  once,  and,  the  window 
being  open,  if  it  had  been  blown  more  than  once  he  thought  it 
would  have  attracted  his  attention.  The  plaintiff  offered  to 
prove  by  him  what  the  motorman  said  to  him  when  he  got  to 
the  car  as  to  the  cause  of  the  accident,  avowing  that  he  would 
make  this  statement:  **Yes,  sir;  I  went  immediately  out 
there,  and  Mr.  Bethel,  the  motorman,  stated  to  me  that  he 
had  seen  the  man  on  the  track  for  some  150  yards,  and  that 
he  rang  his  bell  and  blew  his  whistle,  and  that  when  he  saw 
he  was  about  to  come  into  collision  with  the  man  he  undertook 
to  apply  his  brakes,  but  it  was  too  late  to  save  the  man,  and 
that  the  brakes  were  also  defective,  and  slipped  or  failed  to 
act."  This  evidence  was  excluded.  There  is  some  conflict 
of  authority  as  to  what  is  admissible  evidence  as  res  gestae; 
but  in  this  state  the  more  liberal  rule  has  been  adopted.  In 
McLeod  V.  Ginther's  Adm'r,  80  Ky.  399.  the  statement  of  the 
conductor  just  after  the  collision,  and  by  the  side  of  the  wreck, 
as  to  why  it  occurred,  was  admitted.  In  Railroad  Co.  v. 
Foley,  94  Ky.  220,  21  S.  W.  866,  the  statements  of  the  car  in- 
spector, 10  minutes  after  the  accident,  were  held  competent, 
on  the  ground  that  the  declaration  was  the  result  or  conse- 
quence of  feelings  or  emotions  co-existent  with  the   injury^ 
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and  without  time  or  incentive  for  calculation  as  to  effect  or 
influence  it  would  have  upon  the  riehts  of  the  parties.  In 
Same  v.  Earl's  Adm'x,  94  Ky.  368,  22  S.  W.  607,  a  statement 
of  the  wounded  man,  made  where  he  fell  to  the  ground,  im- 
mediately upon  the  heels  of  the  occurrence,  was  held  admis- 
sible as  res  gestae.  This  rule  has  been  followed  in  several 
subsequent  cases.  See  Brown  v.  Railway  Co.  (Ky.)  f;3  S.  W. 
1041:  Railroad  Co.  v.  Shaw's  Adm'r  (Ky.)  53  S.  W.  1048. 
It  was  announced  by  the  United  States  supreme  court  in 
Insurance  Co.  v.  Mosly,  8  Wall.  397,  19  L.  Ed.  437,  and  is 
supported  by  the  weieht  of  authority.  The  declaration  in 
question  was  made  at  the  scene  of  the  injury,  just  after  the 
woanded  man  was  got  from  under  the  car,  and  was  a  verbal 
fact,  directly  growing  out  of  the  transaction  and  a  part  of  it. 
It  should  have  been  admitted. 

How,  then,  stands  the  case?  Under  this  evidence  and  the 
facts  admitted  the  motorman  saw  the  man  when  i  so  yards 
from  him.  He  repeatedly  and  continuously  sounded  his  gong, 
but  the  man  walked  on,  paying  no  attention.  He  then  blew 
his  whistle  repeatedly,  and  still  the  same  result.  Yet  he  set  no 
brake,  and  did  not  get  his  car  under  control,  though  he  could 
not  reasonably  expect  his  continued  soundiners  of  the  gong 
and  whistle  to  be  more  effective  than  the  signals  he  had 
given.  When  he  saw  the  man  in  front  of  him  on  the  track  he 
had  the  right  to  suppose  he  would  get  out  of  the  way,  but  when 
he  saw  he  was  unaware  of  the  approach  of  the  car,  and  that  the 
sound  of  neither  the  gong  nor  the  whistle  affected  the  man, 
it  was  his  duty  to  know  what  was  apparent  to  a  person  of 
ordinary  care,  situated  as  he  was,  and  he  should  have  taken 
such  steps  as  ordinary  care  required  to  get  his  car  under  con- 
trol; for  after  he  saw  the  man  on  the  track,  and  perceived  his 
dansrer,  he  was  required  to  exercise  ordinary  care  for  his  safety. 
And  if,  in  the  exercise  of  such  care,  he  should  have  checked 
the  car  after  his  signals  by  sound  were  unavailing,  and  by 
reason  of  such  want  of  care  appellant  was  injured,  appellee  is 
liable.  The  evidence  was  sufficient  to  submit  to  the  jury  the 
question  whether  the  facts  were  not  sufficient  to  apprise  the 
motorman  that  appellant  was  not  going  to  leave  the  track, 
and  whether  after  he  perceived  this,  or  in  the  exercise  of 
ordinary  care  should  have  perceived  it,  after  seeing  appellant 
on  the  track,  and  being  aware  of  his  danger,  he  could,  by  the 
exercise  of  ordinary  care,  have  avoided  the  injury.  Railroad 
Co.  V.  Tinkham's  Adm'x  (Ky.)  44  S.  W.  439;  Same  v.  Cole- 
man's Adm'r,  80  Ky.  556,  6  S.  W.  438,  8  S.  W.  875;  Railroad 
Co.  V.  Perkins  (Ky.)  47  S.  W.  259.  The  question  of  con- 
tributory negligence  on  the  part  of  appellant  should  also  be 
submitted  to  the  jury. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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{Supreme  Court  of  Pennsylvania,  Oct,  ii,  igoi,) 

[50  Atl.  Rep.  193.] 

Mail  Agents — Injury  on  Train — Liability  of  Railroad  Company.* 

A  government  mail  ag'ent,  whose  duty  it  is  to  distribute  mail  on  a  car, 
and  to  leave  and  receive  pouches  along"  the  route,  cannot  recover  of  the 
railroad  company  for  injury  received  by  being  thrown  from  the  door  by 
a  lurch  of  the  train  at  a  bend  in  the  road,  though  after  the  train  was 
started  he  found  the  safety  bar  was  so  tight  in  its  socket  that  tie  could 
not  pull  or  kick  it  away  so  as  to  put  it  across  the  door ;  the  bar  not 
having  been  defective ;  he  not  having  looked  for  any  thing  with  which  to 
dislodge  it,  so  that  he  could  put  it  in  position ;  he  not  having  had  the 
lower  doors  across  the  door  opening  closed ;  and  it  not  appearing  that 
the  apparatus  for  catching  pouches  could  not  have  been  worked  if  such 
doors  had  been  closed. 

Appeal  from  court  of  common  pleas,  Dauphin  county. 

Action  by  Abram  E.  Martin  against  the  Philadelphia  & 
Reading  Railway  Company.  Judgment  for  defendant.  Plain- 
tiff appeals.     Affirmed. 

The  opinion  of  the  court  below  is  as  follows : 
'*The  plaintiff  was  a  government  mail  agent  on  the  7th  day 
of  November,  1898.  His  duty  was  to  distribute  mail  delivered 
to  him  on  a  car  or  compartment  thereof  furnished  by  the 
defendant  company,  and  put  it  in  pouches  for  delivery  at  sta- 
tions and  other  designated  pjaces  along  the  line  of  his  route. 
At  regular  stopping  places  he  hands  the  mail  pouch  to  a  per- 
son authorized  to  receive  it,  and  in  turn  has  another  pouch 
from  that  place  handed  to  him,  which  he  also  assorts  and 
distributes.  Elsewhere  the  mail  is  taken  oS  by  a  device  or 
catching  apparatus  from  a  post  or  crane  to  which  the  pouch 
is  hune:,  and  the  pouch  for  that  place  is  thrown  out  while  the 
car  is  in  motion.  This  apparatus  is  adjusted  to  an  opening 
or  door  on  the  outside  of  the  car,  and  usually  on  the  doors  of 
both  sides  of  the  car.  Towards  the  floor  of  the  car  from  this 
apparatus,  and  a  short  distance  below  it,  is  a  device  known 
as  a  safety  bar  or  rod.  His  run  on  that  day — and  it  was  the 
first  on  the  route — was  west  from  Harrisburg  to  Shippensburg 
or  Chambersburg.  The  first  stopping  place  was  Bowmans- 
dale,  about  eight  or  ten  miles  west  of  Harrisburg,  where  he 
received  and  delivered  mail.  His  first  catching  station  was  at 
Brandtsville,  several  miles  west  of  Bowmansdale.  Between 
these  stations  the  accident  happened.  The  designs  or  con- 
trivances for  the  purposes  stated  may  be  briefly  described: 
About  three  feet  upward  from  the  floor  of  the  mail  car  at  the 
door  is  a  straight  rod,  made  of  iron,  about  an  inch  in  diameter, 
which  works  on  a  hinge  at  one  end,  and  at  the  other  side  fits 
into  a  groove  or  an  opening  cut  into  the  door  frame.  At  the 
unhinged  end  the  rod  is  bent,  and  the  tapered   end  fits  into  a 

*As  to  whether  a  mail  clerk  is  a  passenger,  see  note,  20  Am.  &  £#ng. 
R.  Cas. ,  N.  S. ,  122. 
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socket.  It  hangs  in  a  perpendicalar  position  when  not  in  use, 
and  is  spanned  across  the  door  space  when  used.  It  is  known 
as  a  ^safety  rod/  and  each  side  of  the  mail  car  or  compart- 
ment has  such  an  appliance.  About  three  inches  above  this 
safety  rod  is  located  the  horizontal  rod  of  the  catching  appa- 
ratus. The  contrivance  consists  of  an  iron  rod  which  is 
placed  horizontally  across  the  door  space,  and  extends  beyond 
the  brackets  or  fastenings,  and  through  ear  holes  at  one  end 
an  inch  or  a  little  more,  and  at  the  other  end  about  a  foot. 
Near  the  short  extended  end  on  the  upper  side  of  this  rod  is 
a  handle.  To  the  opposite  or  nether  side  of  the  rod,  and 
directly  underneath,  is  attached  and  secured  an  iron  rod  or 
bar  by  an  angular  iron  casting,  which  at  the  point  of  attach- 
ment bends  and  forms  an  angle  to  receive  the  mail  pouch, 
and  is  strongly  secured  to  resist  the  impact,  and  which  itself 
stands  at  an  angle  of  about  forty-five  degrees  to  the  horizontal 
rod.  The  handle  is  drawn  inward,  which  throws  the  catcher 
bar  on  arm  outwards,  and  on  a  line  with  the  mail  pouch  hung 
to  the  crane  and  fixtures.  The  catching  appliance  is  reversi- 
ble, so  that  the  pouches  may  be  picked  off  whichever  way  the 
train  is  running.  There  is  a  hole  at  the  short  extended  end 
through  the  straight  or  horizontal  rod  of  the  catching  appa- 
ratus, through  which  an  iron  pin  may  be  put  to  keep  it  securely 
fastened,  which  is  sometimes,  and  perhaps  usually,  retained 
in  place  by  a  chain,  and  sometimes  by  a  twine  rope.  This 
apparatus  is  reversed  by  pulling  the  straight  rod  in  a  horizontal 
direction  inward  from  the  short  extended  end  until  it  is  out 
of  the  groove  or  ear  hole,  then  pulling  in  the  same  direction 
opposite  until  it  leaves  the  other  groove  or  ear  hole,  and  the 
appliance  is  then  adjusted  for  ready  use.  The  car  is  also 
fitted  with  a  double  door,  swinging  on  hinges  inward,  the  lower 
part  or  section  of  which  may  be  closed  with  the  upper  part 
or  section  open,  and  the  two  sections  are  about  of  equal 
length.  The  top  or  upper  line  of  the  lower  section  is  on  a 
line  about  midway  between  the  safety  rod  and  the  horizontal 
bar  of  the  catching  apparatus  when  in  place. 

''The  plaintiff  reached  the  car  about  fifteen  minutes  before 
leaving  time  of  the  train,  and  after  distributing  part  of  the 
mail  he  noticed  that  the  safety  bar  was  not  in  its  proper  posi- 
tion. Just  as  the  train  was  started  he  went  to  the  car  door 
to  release  the  safety  bar  and  place  it  aright,  but  found  it  so 
fast  in  the  socket  and  so  close  to  the  side  that  he  could  not 
pull  it  away  nor  kick  it  away,  and  he  had  and  looked  for  noth- 
ing with  which  to  pry  it  away.  The  bar  itself  was  not 
defective.  The  catching  apparatus  on  the  side  he  was  work- 
ing was  in  proper  position.  He  made  no  examination  of  the 
catcher  before  he  started,  to  see  if  there  was  a  pin  to  hold  it 
in  the  casting  or  ear  hole,  and  did  not  look  for  any  pin.  The 
course  of  the  trial  indicated  that  there  was  no  pin  either 
attached  to  a  chain  or  in  the  socket.  The  plaintiff  was  stoop- 
ing down  quite  low  at  a  place  beyond  Bowmansdale,    and 
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before  reaching  Brandtsville  crane,  to  select  the  proper  pouch, 
out  of  two,  for  delivery  out  at  the  latter  place.  The  train 
rounded  a  curve,  and  its  movement  threw  him  towards  and 
out  of  the  door.  He  grasped  the  catcher  bar,  which  swung 
outward,  and  he  passed  underneath  it.  While  he  was  thus 
suspended,  and  the  train  running  rapidly,  the  catching 
apparatus  gave  way,  in  consequence  of  which  he  lost  his 
grip,  fell,  was  rendered  unconscious,  and  hurt.  The  plaintiff 
does  not  remember  whether  the  lower  part  or  section  of  the 
door  was  closed  between  Harrisburg  and  Bowmansdale,  but 
is  positive  that  the  door  was  open  after  he  left  Bowmansdale. 
He  did  not  close  the  door  because  the  work  he  had  to  do  he 
'didn't  do  with  the  door  closed/  and  adds  that  he  'couldn't 
throw  the  pouch  and  catch  another  with  it  closed. '  As  this 
was  his  first  working  run  over  this  road,  he  was  not  familiar 
with  the  stations,  though  he  could  see  out  and  look  for  the 
catching  cranes  with  the  lower  section  of  the  door  closed ;  and 
as  the  accident  happened  between  stations,  and  not  at  a 
catching  station,  nothing  can  be  predicated  on  his  behalf, 
nor  against  the  defendant,  by  reason  of  his  want  of  familiarity 
with  the  road  stations  and  postal  cranes.  Nor  is  it  apparent 
that  he  could  not  exchange  mail  at  a  crane  with  the  lower 
section  of  the  door  closed  and  the  upper  half  open,  though 
it  must  be  admitted  that  it  would  not  be  as  convenient.  It 
was  the  duty  of  the  plaintiff  to  take  reasonable  care  and  exer- 
cise reasonable  caution  against  danger  during  the  time  he  was 
on  the  road,  and  it  was  the  duty  of  the  defendant  to  furnish 
appliances  which  were  reasonably  safe  and  in  common  use. 
Sustaining  the  relation  of  servant  to  the  company,  he  assumed 
all  the  risks  ordinarily  incident  to  the  employment.  Being 
an  employee,  the  fact  that  an  accident  happened  does  not 
raise  a  presumption  that  the  company  was  negligent,  as  it 
would  in  the  case  of  a  passenger  or  a  stranger.  He  must 
show  affirmatively  some  negligent  act,  and  trace  the  injury  to 
that  act,  as  the  proximate  cause  of  it,  before  a  recovery  can 
be  had.  The  defect  in  the  safety  rod  complained  of  was  that 
the  tapered  end  fitted  so  tightly  in  the  socket  on  the  side  of 
the  hinge  that  he  could  not  dislodge  it  therefrom  with  his 
hands,  and  probably  not  by  kicking  against  it,  and  had  noth- 
ing at  hand  to  displace  it,  and  consequently  could  not  place 
it  across  the  doorway  in  the  position  it  was  intended  to  be 
used.  It  does  not  appear  that  the  ca^"  inspector  was  not 
skillful  or  competent,  nor  that  the  company  knew  that  the 
safety  rod  could  not  readily  be  adjusted  in  position  for  use. 
It  could  be  dislodged  and  put  in  position  by  prying  it  away, 
but  he  had  nothing  in  his  possession  there  that  he  knew  of 
with  which  to  do  it.  and.  by  reason  of  the  train  having  started, 
could  make  no  report  to  any  one  who  could  release  it,  and 
he  went  back  to  his  work,  *not  thinking  that  anything  of  this 
kind  would  happen. ' 
**It  does  not  impress  one  as  a  defect,  and  it  was  surely  the 
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-duty  of  the  plaintiff  to  make  search  for  some  instrument  with 
which  to  dislodge  the  rod  from  the  socket,  which  may  have 
become  fastened  in  consequence  of  its  infrequent  use,  or 
other  cause,  quite  as  likely  as  through  defective  construction. 
It  is  not  suggestive  of  a  condition  which  would  charge  knowl- 
edge, or  its  ready  acquisition,  upon  the  defendant.  The  rod 
itself  was  not  defective,  and  there  is  nothing  to  show  that  the 
socket  was  not  properly  constructed.  It  fitted  in  quite  tightly, 
and  usually  had  to  be  dislodged  with  some  instrument,  for 
which  the  mail  agent  ought  to  have  made  search,  even  amidst 
other  important  work.  To  call  and  say  that  the  tapering  end 
of  a  rod  which  sticks  fast  in  a  socket,  so,  however,  that  it  may 
be  removed  by  any  ordinary  instrument,  a  defect  of  construc- 
tion, or  a  failure  to  furnish  and  maintain  a  suitable  appliance, 
does  not  flow  freely  or  naturally  from  the  pen ;  nor  does  the 
mind  spontaneously  assent  to  the  proposition  that  the  injury 
which  befell  the  plaintiff  when  he  bent  over  low  at  a  time 
and  place  where  a  curve  in  the  road  caused  a  lurch  to  the 
train  is  traceable  to  the  difficulty  in  removing  or  adjusting  the 
safety  rod,  or  that  the  accident  would  not  have  happened  if 
the  rod  had  been  in  place.  The  plaintiff  must  show  by 
something  more  than  probability  or  conjecture  that  the  injury 
resulted  from  the  fact  that  he  could  not  readily  dislodge  the 
bar,  and  therefore  not  span  it  across  the  door,  before  he  can 
ask  a  jury  to  say  whether  it  did  or  not.  Assuming,  as  he  did, 
the  ordinary  risks  of  the  employment,  and  being  obliged  to 
do  more  than  make  out  a  mere  prima  facie  case,  and  failing, 
as  we  think,  to  show  that  the  injury  was  linked  or  interwoven 
with  the  tight-fitting  rod,  its  detachment  and  adjustment, 
there  was  not  sufficient  proof  to  carry  the  case  to  the  jury,  and 
there  was  no  error  in  this  behalf  in  not  submitting  the  ques- 
tion of  liability  to  its  deliberations.  Menschv.  Railroad' Co., 
ii;oPa.  598,  25  Atl.  31,  17  L.  R.  A.  450;  Railroad  Co.  v. 
Hughes,  ng  Pa.  301,  13  Atl.  286;  Mixter  v.  Coal  Co.,  152  Pa. 
395»  25  Atl.  587.  Nor  can  the  plaintiff,  in  our  opinion,  prosper 
better  in  respect  to  the  condition  and  attendant  circumstances 
connected  with  the  catching  apparatus.  There  was  no  pin  in 
the  hole  of  the  end  of  the  horizontal  bar  pointing  properly 
east — the  train  going  west — to  secure  the  rod  in  place.  The 
plaintiff  saw  that  the  appliance  was  in  proper  position  for 
his  first  catch  at  Brandtsville,  but  he  did  not  look  for  the 
iron  pin  or  its  attachment  which  it  is  usual  to  have  on  new 
or  repaired  cars  when  they  come  out  of  the  shops.  One  wit- 
ness says  there  was  no  hole  in  the  rod,  but  the  case  was 
treated  throughout  as  though  the  pin  and  chain  only  were 
lacking.  It  could  not  reasonably  be  expected  that  the  com- 
pany (by  which  is  meant  its  principal  officers)  should  be 
charged  with  the  duty  of  looking  after  all  or  any  details  of  con- 
struction or  appliance.  That  would  naturally  and  necessarily 
be  relegated  to  inspectors.  If  there  was  an  omission  to  in- 
spect, or  an  inspection  had  and  not  reported  to  the  proper 
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officer,  the  act  was  that  of  a  fellow  servant,  and  no  recovery 
can  be  had.  Besides,  it  would  not  be  a  hardship  to  require 
of  the  plaintiff  that  he  improvise  a  pin  or  fastening,  if  an 
examination  showed  it  lacking,  out  of  material,  such  as  rope, 
with  which  a  mail  car  is  almost  necessarily  supplied.  In 
Railroad  Co.  v.  Hughes,  119  Pa.  314,  13  Atl.  288,  a  brakeman 
and  a  car  inspector  are  said  to  be  ^in  the  same  circle  of 
appointment' ;  and  in  Railroad  Co.  v.  Price,  96  Pa.  265,  a. 
postal  route  agent  is  placed  upon  the  same  plane  as  the  em- 
ployees of  the  company.  In  Foreman  v.  Railroad  Co.,  19s 
Pa.  499,  46  Atl.  109,  a  brakeman  negligently  left  open  a  switch, 
whereby  the  train,  aboard  which  the  plaintiff  was  engaged  as 
postal  clerk  in  the  performance  of  his  duties  at  the  time  of 
the  accident,  was  derailed,  ran  into  a  siding  and  collided  with 
a  loaded  car,  and  the  plaintiff  was  caused  and  suffered 
permanent  injury.  It  was  held  that  the  plaintiff  was  not  a 
passenger,  and  the  verdict  directed  by  the  court  below  to  be 
entered  for  the  defendant  was  sustained.  Price  v.  Railroad 
Co.,  96  Pa.  2i;6.  It  may  well  be  that  the  tilt  of  the  train 
would  have  thrown  him  out  of  the  car  if  the  safety  rod  had 
been  in  place,  for  the  reason  that  he  was  bending  low  at  the 
time  of  the  accident,  and  the  rod  in  position  would  be  at  least 
three  feet  upward  from  the  door  sill.  The  jury  would  have 
to  guess  whether  he  would  or  would  not,  and,  before  the  plain- 
tiff can  thrive,  he  must  show  something  more  than  g^uess  proof. 
To  move  the  horizontal  bar  of  the  catching  apparatus  out  of 
the  ear  hole,  it  must  needs  be  pulled  in  the  direction  the  train 
was  moving.  It  could  be  done  in  no  other  way.  The  weight 
of  a  body  suspended  from  the  catcher  bar  necessarily  had  a 
tendency  to  keep  the  appliance  in  place,  because  the  swing- 
ing body — itself  in  an  angular  position,  notwithstanding  the 
effort  of  the  plaintiff  to  raise  himself  into  the  car — would  draw 
in  a  direction  opposite  from  that  of  the  moving  train.  The 
handle*  the  catching  bar,  and  the  angular  bracket  to  which 
they  are  fastened  are  all  at  the  end  of  the  horizontal  bar  where 
the  iron  pin  ought  to  have  been,  only  on  the  inside  of  the 
ear  hole,  and  in  themselves  are  of  considerable  weight,  so  that 
it  is  not  likely  that  the  motion  of  the  car  would  jar  the  rod 
out  of  place.  It  is  not  improbable  that  Shaver,  the  mail 
clerk  whose  place  the  plaintiff  took  on  the  day  stated,  did  not 
insert  the  end  properly  through  the  ear  hole  the  night  before. 
But,  whatever  the  cause  of  the  disjuncture  was,  the  injury  is 
not  shown  to  be  caused  by,  nor  is  it  linked  or  connected  with, 
the  absence  of  the  iron  pin.  One  thing  is  certain:  If  the 
lower  section  of  the  door  had  been  closed,  the  accident  could 
not  have  happened.  The  upper  line  of  this  half  of  the  door 
is  about  two  inches  downward  irom  the  horizontal  bar  of  the 
catching  appliance,  as  shown  by  the  model  at  the  trial,  and 
it  is  apparent  from  an  inspection  that  the  plaintiff  could  have 
caught  mail  with  that  part  of  the  door  closed.  It  is  manifest 
that  he  could  also  have  delivered  pouches  out.     It  is  also  true 
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that  exchaneing  mail  pouches  would  thereby  be  rendered 
less  convenient.  But  provision  against  danger  was  paramount 
to  convenience,  especially  as  the  train  was  running  fast  and 
was  not  at  or  immediately  near  a  postal  crane  at  the  time  the 
serious  injury  happened  the  plaintiff. 

*' We  are  obliged  to  deny  the  motion  of  the  plaintiff  for  leave 
to  take  off  the  compulsory  nonsuit,  and  it  is  accordingly 
refused  and  overruled. ' ' 

W.  H.  Middleton,  for  appellant. 
John  T.  Brady,  for  appellee. 

PER  CURIAM.  This  was  an  action  of  trespass,  in  which 
the  plaintiff  sought  to  recover  damages  for  an  injury  he  alleged 
he  received  while  in  the  service  of  the  defendant  company, 
and  through  its  negligence.  Having  presented  on  the  trial  all 
of  the  testimony  which  he  deemed  important  and  pertinent, 
he  rested  his  case ;  and  he  was  then  met  by  a  motion  from  the 
defendant's  counsel  for  a  nonsuit,  which  the  court  below 
allowed,  and  which,  upon  careful  consideration,  he  refused  to 
take  off.  The  only  question  presented  for  consideration  on 
this  appeal  was  whether  there  was  error  in  the  refusal  afore- 
said. We  have  carefully  examined  and  considered  all  the 
testimony  presented  and  relied  on  by  the  plaintiff,  in  con- 
nection with  the  elaborate  and  satisfactory  opinion  of  the 
court  below,  and  our  conclusion  is  that  no  error  was  com- 
mitted in  the  allowance  of  the  nonsuit,  or  the  refusal  to  take 
it  off. 

Judgment  affirmed. 

DEAN,  J.,  absent. 


PkopIiB  ex  reL  pROST  v.  New  York  Cent.  &  H.  R.  R.  Co. 

{Court  of  Appeals  of  New  Vork,  Oct.  /,  /90/,) 

[61  N.  E.  Rep.  172.] 

Mandamus — Sufficiency  of  Allegations. 

Allegations  on  information  and  belief,  denying  positire  allegations 
in  a  motion  for  a  writ  of  mandamus,  are  insufficient. 

Same — Same — ISAaintenance  of  Culverts — Issues. 

On  an  application  for  mandamus  to  compel  a  railroad  company  to 
restore  certain  culverts  in  an  embankment,  an  issue  as  to  the  necessity 
of  such  culverts  is  raised  by  positive  allegations  in  tlie  company's  papers 
that  the  existing  culverts  are  sufficient  to  the  proper  enjoyment  of  plain- 
tiff^s  premises. 

Same — Duty  to  Maintain  Culverts — Statute. 

Laws  1846,  c.  216,  constituting  the  charter  of  the  Hudson  River  Rail- 
road Company  (section  16),  requires  the  company  to  construct  conven- 
ient passes  or  roads  for  the  passage  of  persons,  cattle,  etc.,  giving 
access  to  a  river  from  which  the  railroad  would  otherwise  cut  off 
access.  Held^  that  under  this  statute  it  was  not  incumbent  on  the 
company  to  perpetually  maintain  the  culverts  deemed  necessary  when 
its  embankment  was  constructed  to  give  the  owner  of  land  intersected 
by  it  access  to  a  river,  but  that  it  was  sufficient  for  the  company 
to  maintain  such  culverts  as  would  meet  the  existing  necessities. 
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Same.* 

Mandamus  lies  where  an  action  for  damag'es  would  not  afford  ade- 
quate relief. 

Same — Effect  of  Having  Remedy  in  Equity. 

That  plaintiff  may  have  a  remedy  in  equity  does  not  preclude  him 
from  having  mandamus,  thoug-h  that  fact  may  influence  the  court's 
discretion. 

Appeal  from  supreme  court,  appellate  division.  Second 
department. 

Mandamus  by  the  people,  on  the  relation  of  Elihu  B.  Frost, 
against  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany, to  compel  the  restoration  of  certain  culverts  in  a  rail- 
road embankment.  From  an  order  of  the  appellate  division  of 
the  supreme  court,  Second  department  (70  N.  Y.  Supp.  684), 
affirming  an  order  of  the  special  term  granting  relator's  motion 
for  a  peremptory  writ,  the  defendant  appeals.     Reversed. 

Ira  A.  Place  and  George  H.  Walker,  for  appellant. 
Ralph  E.  Prime,  for  respondent. 

BARTLETT,  J.  The  Hudson  River  Railroad  Company 
was  incorporated  by  chapter  216  of  the  Laws  of  1846,  and 
consolidated  with  the  New  York  Central  Railroad  Company 
in  the  year  1869,  assuming  the  name  of  the  New  York  Central 
&  Hudson  River  Railroad  Company.  At  the  time  of  the 
construction  of  the  Hudson  River  Railroad,  in  1846,  one  John 
Cocks  was  the  owner  of  the  premises  in  question,  and 
operated  thereon  a  brickyard.  The  Hudson  River  Railroad 
Company  condemned  the  right  of  way  across  the  premises  of 
Cocks,  passine  over  the  same  on  an  embankment  some  10 
feet  high.  This  embankment  cut  of!  the  eastern  portion  of 
the  premises  from  the  bulkheads  and  wharves  on  the  river 
front.  Section  16  of  the  charter  of  the  Hudson  River  Rail- 
road Company  reads  as  follows :  ^'It  shall  be  lawful  for  the 
owners  of  the  land  over  which  such  railroad  shall  be  con- 
structed, to  cross  the  said  railroad,  at  some  convenient  place 
or  places,  with  his  or  their  servants,  cattle,  teams  and  car- 
riages, for  the  purpose  of  using  and  managing  their  respective 
farms,  over  which  the  said  railroad  shall  pass,  doing  no  injury 
or  damage  to  said  railroad.  In  all  cases  where  such  railroad 
shall  intersect  the  lands  of  any  individual,  or  pass  between 
such  lands  and  the  usual  place  of  access  to  the  river,  and  can- 
not be  conveniently  crossed  by  reason  of  high  embankments, 
deep  cuts  or  otherwise,  the  said  corporation  shall  at  their  own 
expense  construct  and  sustain  convenient  passes  or  roads 
across  or  under  the  railroad,  for  the  passage  of  persons,  cattle, 
carriages  and  teams,  for  the  purpose   of  farming  or  managing 

*As  to  when  mandamus  lies  to  compel  a  railroad  company  to  perform 
duties  owing  to  the  public,  see  Williams  v.  New  York,  N.  H.  A  H.  R. 
Co.  (Conn.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  860,  and  nofe,  860  ffi  seq,\ 
People  V,  St.  Louis,  etc.,  R.  Co.  (Ill  ),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  227, 
and  note,  242  et  seq, ;  State  v,  Spokane  St.  Ry.  Co.  (Wash.),  11  Am.  A 
Eng.  R.  Cas.,  N.  S.,62,  and«o^^,  75  ei  seq,;  6  Rap.  A  Mack's  Dig.  373  et 
seq. 
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such  lands,  and  g:iving  to  them  their  usaal  access  to  the  river." 
In  recognition  of  the  necessity  for  providing  means  of  access 
to  the  river  front,  the  company,  at  the  time  of  constructing 
this  embankment,  pierced  it  by  6  culverts,  which  are 
described  in  this  record  as  C-i,  C-2,  C-3,  C-4,  C-5,  and  C-6. 
C-i  has  an  opening  of  2.3  feet,  C-2  measures  21  feet,  C-3  23 
feet,  C-4  28  feet,  C-5  27  feet,  and  C-6  30  feet.  This 
embankment  intersected  no  streams  on  the  premises  of  Cocks, 
and  these  culverts  were  erected  for  the  purpose  of  a  passage 
for  teams  and  cars  moving  upon  trestles  from  the  brickyard 
to  the  wharves  and  bulkheads.  The  manufactured  brick  were 
shipped  to  market  on  vessels  loaded  at  these  wharves.  The 
relator  is  the  successor  in  interest  of  Cocks.  The  relator's 
papers  disclose,  amone  other  things,  that  the  manufacture  of 
brick  continued  from  the  time  of  the  erection  of  this  embank- 
ment until  some  time  in  the  year  1900,  with  the  exception 
that  there  have  been  times  when  for  several  years  the  brick- 
yards have  not  been  used.  It  is  further  alleged  that  the 
culverts  are  indispensable  to  the  usefulness  of  the  brickyard 
company,  and  without  each  of  them  the  property  is  useless 
as  such.  It  is  further  averred  that  in  the  latter  part  of  1900, 
or  the  early  portion  of  the  year  IQOI,  defendant  entirely  closed 
up  and  partially  filled  up  culvert  No.  i ;  that  culvert  No.  2  has 
been  reduced  on  each  side  one  foot  of  the  width  of  the  same, 
and  culvert  No.  3  is  all  filled  up;  that  culvert  No.  4  is  reduced 
in  width  one  foot  on  each  side,  and  culverts  Nos.  S  and  6  have 
been  entirely  filled  up;  that  culvert  No.  i  was  used  for  the 
freight  house  on  the  pier,  culvert  No.  i  being  used  for  passage 
one  way  and  culvert  No.  2  for  passage  the  other  way.  Culvert 
No.  3  was  used  for  loading  brick  from  the  yard  No.  i  on 
vessels  at  the  pier  or  wharf  immediately  west  of  the  same. 
Culvert  No.  4  was  used  for  loading  brick  at  the  pier  or  wharf 
immediately  west  of  the  same.  Culvert  No.  5  was  used  for 
bringing  wood  in  and  for  loading  brick  from  yards  Nos.  2  and 
3  at  the  bulkhead  west  of  said  culvert,  and  culvert  No.  6  was 
used  for  loading  brick  from  the  yards  Nos.  2  and  3  at  the  pier 
west  of  said  culverts.  The  defendant's  papers  in  opposition 
to  this  motion  allege  that  the  premises  have  not  been  used  for 
the  manufacture  of  brick,  nor  have  brickyards  been  operated 
thereon,  since  the  year  1896,  with  the  exception  that  during 
the  year  1899  two  experimental  burnings  of  enameled  brick 
were  made  on  the  premises;  that  the  experiments  were  not 
successful,  and  since  that  date  all  the  buildings  and  sheds 
upon  the  premises  used  for  the  manufacture  of  brick  have 
been  removed,  except  a  two-story  brick  building  erected  for  a 
power  house  by  the  Croton  Brick  Company,  and  now  occupied 
by  a  tenant,  who  uses  the  same  for  the  purpose  of  grinding 
emery;  and  that  the  furnace  on  the  premises  is  now  in  ruins, 
which  was  used  by  the  persons  or  company  engaged  in  the 
experiments  aforesaid  for  the  manufacture  of  enameled  brick. 
It  is  suggested  by  the  appellate  division  that  the  affidavits 
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of  the  defendant  present  no  material  questions  of  fact,  for  the 
reason  that  certain  statements  are  made  on  information  and 
belief  in  denial  of  allegrations  in  the  relator's  papers  positively 
alleged.  There  is  no  doubt  of  the  general  rule  that  where  the 
positive  allegations  in  support  of  a  motion  for  a  writ  of  man- 
damus are  met  by  denial  on  information  and  belief  no  issue  is 
raised.  People  v.  Common  Council  of  City  of  Brooklyn,  77 
N.  Y.  503,  33  Am.  Rep.  659.  In  the  case  at  bar  the  allega- 
tions already  referred  to  as  contained  in  defendant's  papers 
are  upon  information  and  belief,  and  if  they  stood  alone  it 
would  be  doubtful  if  any  issue  was  tendered,  but  other  material 
allegations  appear  which  are  positively  stated. 

The  defendant's  papers  further  disclose  that  the  trestle 
work  used  by  the  brick  company,  upon  which  cars  were 
moved  from  the  river  through  the  culvert  to  the  premises  in 
question,  is  in  ruins;  that  only  one  of  the  culverts  mentioned 
in  the  moving  papers,  used  by  the  present  sole  occupant  of  the 
premises,  is  culvert  known  as  C-4,  and  that  it  is  impracticable, 
because  of  the  location  of  the  works  employed  in  the  grinding 
of  emery,  to  use  any  other  of  the  said  culverts;  that  said 
culvert  C-4  at  the  present  time  is  about  26  feet  in  width,  and 
is  at  least  8  feet  in  the  clear;  that  the  piers  and  bulkheads  on 
the  westerly  side  of  defendant's  railroad,  opposite  the  premises 
in  question,  are  in  such  a  state  of  ruin  that  they  are  im- 
practicable for  the  loading  and  unloading  of  vessels.  This  last 
allegation  is  based  on  the  opinion  of  the  affiant,  a  civil  engi- 
neer. It  further  appears  that  the  clay  bank  upon  the  premises 
from  which  the  material  must  be  taken  in  order  to  manufacture 
brick  thereon  is  at  the  present  time  about  1,500  feet  east  of 
the  railroad  tracks,  and  froni  deponent's  knowledge  of  the 
business  of  manufacturing  brick  all  kilns  and  dry  yards  nec- 
essary for  the  manufacture  of  brick  upon  the  premises  would 
be  erected  at  such  a  distance  easterly  from  the  railroad  that 
all  tracks  necessary  for  the  conveyance  of  fuel  from  the  docks 
and  burned  bricks  to  the  docks  would  be  laid  in  converging 
lines  to  one  culvert  under  the  railroad  tracks,  and  that  no  more 
than  one  culvert  would  be  necessary  for  the  proper  operation 
and  management  of  any  brickyards  located  upon  the  premises. 
It  further  appears  that  on  April  10,  1901,  the  affiant  examined 
the  clay  beds  upon  the  premises,  and  that  in  his  opinion  no 
excavations  have  been  made  therefrom  during  eight  years  last 
past;  that  any  break  in  the  continuity  of  an  earth-supported 
track  of  a  railroad  on  which  rapidly  moving  trains  are  run  is 
a  serious  danger  to  the  safety  of  the  traveling:  public,  and  it  is, 
therefore,  desirable  that  culverts,  such  as  the  ones  described 
in  the  moving  papers,  shall  be  eliminated.  The  defendant 
also  submitted  the  affidavit  of  the  superintendent  of  the 
Hudson  division,  who  has  occupied  that  position  for  10  years 
last  past,  stating  that  he  is  familiar  with  the  premises  in  ques- 
tion, and  that  at  the  points  where  the  culverts  are  located 
there  pass  over  said  main  line  daily  at  least  200  trains. 
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The  sole  question  presented  upon  these  papers  is  whether 
an  issue  was  tendered  by  the  defendant  which  rendered  the 
srranting  of  the  peremptory  writ  of  mandamus  improper.  The 
defendant  contends  that  section  i6  of  the  original  charter  of 
the  Hudson  River  Railroad  Company,  already  quoted,  is  the 
only  section  applicable  to  this  proceeding,  and  that  the  obli- 
gation imposed  thereby  was  to  maintain  such  culverts  or  other 
openings  or  means  of  crossing  as  were  reasonably  necessary ; 
that  if  the  relator  has  been  deprived  of  such  crossings  as  he 
is  entitled  to  under  the  statute  they  should  be  restored;  and  if, 
on  the  other  hand,  conditions  have  changed  so  that  a  less 
number  of  culverts  will  serve  to  meet  the  necessities  now 
existing,  the  reduction  of  the  original  number  has  worked  no 
injury  to  the  relator.  It  is  manifest  on  reading  this  record 
that  the  issue  of  present  necessity  is  tendered,  and  the  grant- 
ing of  the  peremptory  writ  was  error,  unless  it  be  held,  as 
matter  of  law,  that  the  charter  of  the  Hudson  River  Railroad 
Company  must  be  so  construed  as  to  require  the  defendant  to 
perpetually  maintain  the  culverts  deemed  necessary  in  the 
year  1846,  when  this  embankment  was  constructed.  Such  a 
construction  of  the  statute  is  unreasonable  and  would  work 
injustice,  not  only  to  the  railroad  company,  but  to  the 
owners  of  property  intersected  by  the  tracks  of  the  defendant. 
From  the  standpoint  of  the  property  owner  in  a  given  case 
it  might  well  be  that  conditions  were  such  in  1846  that  one 
culvert  was  amply  sufficient  for  access  to  the  river  front,  and 
at  the  present  time,  owing  to  the  erection  of  a  large  man- 
ufacturing establishment,  or  other  changes  that  may  be  rea- 
sonably assumed,  necessity  would  require  in  the  case  of  an 
extended  water  front  a  number  of  culverts.  Under  these  sup- 
posed conditions,  it  would  be  within  the  letter  and  spirit  of 
the  statute,  and  impose  no  hardship  upon  the  railroad  com- 
pany, to  compel  it  to  provide  the  property  owner  reasonable 
approaches  to  the  water  front.  Viewing  this  question  from 
the  standpoint  of  the  railroad  company,  it  would  seem  to  be 
clearly  within  the  provisions  of  the  statute  that,  if  conditions 
have  so  changed  since  the  construction  of  the  railroad  as  to 
warrant  the  maintenance  of  less  culverts  than  were  originally 
built  in  the  year  1846,  a  reduction  in  number  should  be  per- 
mitted. The  statute  imposes  a  continuing  obligation  upon  the 
railroad  company,  and  also  affords  constant  protection  to 
the  rights  of  the  property  owner  whose  lands  are  crossed  by 
the  tracks  of  the  former.  To  say  that  the  rights  of  the  parties 
to  this  controversy  depend  wholly  upon  the  situation  as  it 
existed  in  1846,  when  the  railroad  was  built,  is  to  ignore  the 
obvious  intention  of  the  legislature.  The  railroad  company, 
while  held  strictly  to  its  continuing  obligation  to  construct 
and  sustain  ** convenient  passes  or  roads  across  or  under  the 
railroad,"  is  not  to  be  subjected  to  unnecessary  or  unreason- 
able burdens.  The  property  owner,  on  the  other  hand,  has 
the  continuing  right  to  the   usual  access  to  the  river  **for  the 
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purposes  of  farming  or  managing  said  lands. "     As  the  years 
pass  the  question  of  present  necessity  is  one  that  can  be  raised 
by  either  party.     The  principle  involved  is  illustrated  by  cases 
where  a  covenant  concededly  binding  upon  a  defendant  will  not 
be  enforced  in  equity  by  reason  of  changed  conditions.     In 
Trustees  v.  Thacher,  87  N.  Y.  311,  313,  41  Am.  Rep.  365,  366, 
the  defendant,   owning  property  corner  of  Fiftieth  street  and 
Sixth  avenue  in  the  city  of  New  York,  was  sued  to  enforce  the 
observance  of  a  covenant  not  to  permit  **any  kind  of  man- 
ufactory, trade,  or  business  whatever,**  on  the  premises.     The 
defendant  was  in  conceded  violation  of  the  covenant,  but  on 
the  trial  established  such  changes  in   the  condition   of  the 
adjacent  property  and  the  character  of  its  use  that  the  court 
held  there  was  no  ground  for  interference,  and   that  it  would 
be  inequitable  to  enforce  the  covenant.     These  changes  were 
due  to  the  construction  of  the  elevated  railroad  and  the  gen- 
eral invasion  of  the   locality   by   business.     This  case  was 
approved  and  followed  in  Amerman  v.  Deane,  132  N.  Y.  355, 
3*?9,  30  N.  E.  741,  28  Am.  St.  Rep.  584.    and  reference  made 
to  other  cases.     Conger  v.    Railroad  Co.,    120  N.  Y.  29,  23  N. 
E.  983;  Margraf  V.  Muir.  ^7  N.  Y.  i«;5;  Peters  v.  Delaplaine, 
4Q  N.  Y.  362;  High,  Inj.  g  22.     See,  also,  Murdfeldt  v.  Railway 
Co.,  102  N.  Y.  703,  7  N.  E.  404.     There  is  no  reason,  on  prin- 
ciple, why  obligations  imposed  by  the  legislature  should  not 
be  subject  to  the  rule  of  changed  conditions,  as  are  the  cove- 
nants contained  in   private  contracts.     The   issue  of  present 
necessity  is  clearly  presented  by  the  papers,  assuming,  as  we 
must,  the  truth  of  the  allegations  set   forth   in  defendant's 
opposing  affidavits,  and  the  issuing  of  the   peremptory  writ 
was  unwarranted. 

We  express  no  opinion  as  to  the  merits  of  the  case,  as  all  the 
facts  upon  which  this  controversy  is  to  be  decided  may  not 
have  been  disclosed. 

The  defendant  raises  the  additional  point  that  the  relator 
has  an  adequate  remedy  at  law  and  was  not  entitled  to  the 
writ  of  mandamus.  An  action  for  damages  in  this  case  would 
be  inadequate,  and  the  existence  of  an  equitable  remedy  is  no 
bar  to  the  writ,  although  it  may  influence  the  court  in  the 
exercise  of  its  discretion.  People  v.  Mayor,  etc.,  of  City  of 
New  York,  10  Wend.  395/,  High,  Extr.  Rem.  §  20. 

The  orders  of  the  special  term  and  appellate  division  should 
be  reversed,  with  costs  to  abide  the  event,  and  these  proceed- 
ings remitted  to  the  special  term,  with  directions  to  issue  an 
alternative  writ  of  mandamus,  under  which  the  issues  herein 
shall  be  tried. 

PARKER,  C.  T.,  and  HAIGHT,  VANN,  LANDON,  CUL- 
LEN,  and  WERNER,  JJ.,  concur. 

Ordered  accordingly. 
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Indianapolis  St.  Ry.  Co.  v,  Robinson. 

{Supreme  Court  of  Indiana,  Oct.  j,  igor,) 
[61  N.  E.  Rep.  197.] 

Personal  Injuries— Constitutionality  of  Statute  Pernr^itting  Plaintiff  to 
Omit  Allegations  or  Proof  of  Absence  of  Contributory  Negligence.* 
Act  Feb.  17,  1899,  providing  that  in  actions  for  damages  on  account 
of  the  alleged  negligence  of  any  person,  co-partnership,  or  corporation, 
for  causing  personal  injuries  or  the  death  of  any  person,  it  shall  not  be 
necessary  for  the  plaintiff  to  allege  or  prove  the  want  of  contributory 
negligence  on  his  part  or  the  part  of  the  party  for  whose  injury  or  death 
the  action  is  brought,  is  uniform  in  its  operation,  though  applying  only 
to  actions  for  personal  injuries  or  death,  and  not  in  conflict  with  Const, 
art.  4,  ^  22,  23,  prohibiting  the  passage  of  local  or  special  laws  regu- 
lating the  practice  in  courts  of  justice. 

Same— Sanne— Exclusion  of  Pending  Actions. 

The  exclusion  of  pending  actions  from  the  operation  of  such  statute 
does  not  render  it  a  violation  of  Const,  art.  4,  §§  22,  23,  as  a  special  act. 

Appeal  from  circuit  court,  Morgan  county;  Milton  H.  Parks, 
Judge. 

Action  for  injuries  by  Ardella  C.  Robinson  against  the 
Indianapolis  Street  Railway  Company.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Chambers,  Pickens  &  Moores,  F.  Winter,  and  W.  H.  Latta, 
for  appellant. 
Ritter  &  Doan,  for  appellee. 

DOWLING,  J.  Appellee  was  at  a  station  on  the  line  of  the 
railway  of  the  appellant,  and  intended  to  take  passage  upon 
one  of  appellant's  cars.  While  walking  with  a  crowd  of  per- 
sons over  a  platform  maintained  by  appellant  at  the  station,  a 
board  in  the  floor  gave  way,  and  the  appellee  fell  through  the 
opening  so  made,  and  was  severely  injured.  To  a  complaint 
stating  these,  with  other  facts,  the  appellant  demurred.  The 
demurrer  was  overruled.  An  answer  in  denial  was  filed,  the 
cause  was  tried  by  a  jury,  and  a  verdict  was  returned  for  the 
appellee.  A  motion  in  arrest  of  judgment  was  overruled. 
The  sufficiency  of  the  complaint  is  called  in  question  by 
assignments  of  error  upon  these  rulings.  The  points  presented 
on  this  appeal  are  whether  the  complaint  should  have  alleged 
that  the  accident  occurred  without  contributory  negligence  on 
the  part  of  the  appellee,  and,  if  so,  whether  such  contributory 
fault  is  sufficiently  negatived.  The  appellant  relies  upon  the 
propositions  (i)  that  it  was  necessary  to  aver  that  the  plaintiff 
was  free  from  negligence  proximately  contributing  to  the  in- 
juries complained  of,  and  that  the  act  of  February  17,  1899 
(Acts  1899,  p.  58;  Burns'  Rev.  St.  igoi,  §  359a),  dispensing 
with  that  allegation,  is  unconstitutional,  because  the  statute 
undertakes  to  regulate  the  practice  in  courts  of  justice,  and 
is  not  a  general  law;  and  (2)   that  the  complaint  omits  this 

♦See  generally,  7  Rap.  &  Mack's  Dig.  243  et  seq,  ;  23  Am.  &  Eng.  Enc. 
Law  (2d  E^.)  422  et  seq. 
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essential  averment.  The  act  of  February  17,  1899,  is  in  these 
words:  ** Section  i.  That  hereafter,  in  all  actions  for  dam- 
ages brought  on  account  of  the  alleged  negligence  of  any  per- 
son, co-partnership,  or  corporation,  for  causing  personal 
injuries,  or  the  death  of  any  person,  it  shall  [not.^]  be  necessary 
for  the  plaintiff  in  such  action  to  allege  or  prove  the  want  of 
contributory  negligence  on  the  part  of  the  plaintiff,  or  on  the 
part  of  the  person  for  whose  injury  or  death  the  action  may 
be  brought.  Contributory  negligence  on  the  part  of  the  plain- 
tiff, or  such  other  person,  shall  be  a  matter  of  defense,  and 
such  defense  may  be  proved  under  the  answer  of  general 
denial:  provided,  that  this  act  shall  not  affect  pending  litiga- 
tion.*' At  common  law,  in  actions  for  negligent  injuries,  it 
was  never  necessary  to  aver  that  the  plaintiff  was  without 
fault.  2  Chit.  PI.  708-712;  Hackfordv.  Railroad  Co.,  6  Lans. 
381 ;  Id.,  43  How.  Prac.  247.  It  is  said  in  5  Enc.  PI.  &  Prac. 
I,  that  **the  authorities  are  well-nigh  unanimous  that,  in  an 
action  for  negligence,  the  plaintiff  need  not  allege  that  the 
injury  of  which  he  complains  was  occasioned  without  his  fault, 
or  that  he  was  not  guilty  of  contributory  negligence,  as  the 
rule  is  that  **it  is  not  necessary  to  allege  matters  which  would 
come  more  properly  from  the  other  side,'  and  contributory 
negligence  is  considered  a  defense  that  the  defendant  must 
make."  Among  the  earliest  cases  in  this  court  which  have 
been  understood  to  hold  that  the  complaint  must  aver  the 
absence  of  contributory  negligence  on  the  part  of  the  plain- 
tiff was  President  v.  Dusouchett,  2  Ind.  s86,  154  Am.  Dec.  467, 
where  it  is  said  by  Blackford,  J.,  that  **the  declaration  in  a 
suit  for  such  damages  must  show  that  there  was  no  fault  on 
the  plaintiff's  part."  By  a  uniform  course  of  decision,  it  was 
settled  in  this  state  that  such  an  averment,  or  its  equivalent, 
was  indispensable  in  such  actions,  unless  the  specific  aver- 
ments of  the  complaint  showed  that  the  plaintiff  was  free  froni 
fault.  This  rule  of  pleading  and  evidence  applied,  equally,  to 
actions  for  injuries  to  the  person  and  to  those  brought  for 
injury  to  property.  Such  was  the  state  of  the  law  when  the 
act  of  February  17,  189Q.  was  passed.  The  object  and  effect 
of  that  statute  were  to  change  an  established  rule  of  pleading 
and  evidence.  In  the  class  of  actions  named  in  the  statute, 
it  relieved  the  plaintiff  from  averring  and  proving  that  he  was 
free  from  contributory  fault,  and  it  made  such  contributory 
negligence,  if  it  existed,  a  matter  of  defense.  Was  it  com- 
petent for  the  legislature  to  do  this.?  The  authority  of  the 
legislature  over  the  subject  of  the  statute  in  question  is  indis- 
putable. It  has  the  power  to  prescribe  rules  of  pleading  and 
evidence,  and  methods  of  proof.  State  v.  Kolsem,  130  Ind. 
434,  2Q  N.  E.  595,  14  L.  R.  A.  566;  State  v.  Beach,  147  Ind. 
79.  46  N.  E.  141;,  36  L.  R.  A.  179. 

The  constitution  of  the  state  expressly  prohibits  the  passaee 
of  local  or  special  laws  regulating  the  practice  in  courts  of 
justice,  and  it  requires  that,  in  all  the  cases  enumerated  in 
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section  22,  art.  4,  all  laws  shall  be  g:eneral,  and  of  uniform 
operation,  throughout  the  state.  Const,  art.  4,  §§  22,  23; 
Burns*  Rev.  St  1901,  §§  118,  119.  The  mischief  under  the 
constitution  of  18 16  was  that  there  was  a  total  lack  of 
uniformity  in  the  statutes  regulating  the  practice  in  the 
different  courts  and  counties  of  the  state.  In  Reed  v.  State, 
12  Ind.  641,  648,  Hanna,  J.,  thus  describes  the  condition  of 
things  resulting  from  the  vicious  system  of  legislation  under 
the  old  constitution:  "It  is  well  known  that  in  many  of  the 
circuits  of  the  state  the  judge  thereof  was  at  a  loss,  in  each 
county,  as  to  the  local  laws  and  regulations  upon  the  subject 
of  the  practice  of  law  in  such  county.  He  would  often  be 
stopped  in  the  midst  of  his  charere  to  the  grand  jury,  when 
commenting  upon  some  offense  against  the  law,  and  the  rules 
of  evidence,  etc.,  that  should  be  observed  in  their  investiga- 
tions thereof,  by  a  suggestion  that,  by  some  local  law,  the 
grand  jury  had  not  jurisdiction  over  that  oSense.  In  another 
county  he  would  meet  with  statutes,  local  to  that  county, 
by  which  certain  days  were  set  apart  for  forming  and  perfect- 
ing the  pleadings  and  others  for  the  trial  of  causes  of  a  civil 
nature.  It  was  to  remedy  these  and  various  evils  of  a  kindred 
character  that  the  clause  and  sections  under  consideration 
were  adopted.*'  Again,  it  is  said  by  Frazer,  J.,  in  Hingle  v. 
State,  24  Ind.  28,  at  page  31 :  ** What  is  a  special  act?  It  is 
such  as  at  common  law  the  courts  would  not  notice,  unless  it 
were  pleaded  and  proved,  like  any  other  fact.  This  is  sug- 
gested in  argument  on  behalf  of  the  appellant,  and  we  think 
that  the  proposition  is  correct.  The  distinction  between 
general  and  special  statutes  was  well  known  to  the  common 
law,  though  sometimes  a  question  of  great  nicety,  and  it  is 
in  accordance  with  a  well-established  principle  to  assume 
that  the  constitution,  in  using  the  terms,  intended  them  to  be 
understood  in  the  sense  which  was  at  that  time  recognized 
by  the  courts."  In  State  v.  Parsons,  40  N.  J.  Law,  i,  special 
laws  are  thus  described:  ** Interdicted  special  laws  are  those 
that  rest  upon  a  false  or  deficient  classification.  Their  vice 
is  that  they  do  not  embrace  all  the  class  to  which  they  are 
naturally  related.  They  create  preferences  and  establish  in- 
equalities. They  apply  to  persons,  things,  or  places,  pos- 
sessed of  certain  qualities  or  situations,  and  exclude  from 
their  effect  other  persons,  things,  or  places  which  are  not 
dissimilar  in  these  respects.'*  The  act  of  February  17,  1899, 
includes  within  its  scope  all  persons,  natural  and  artificial, 
against  whom  actions  for  damages  may  be  brought  on  account 
of  alleged  negligence  causing  personal  injury  or  the  death  of 
any  person.  It  applies  to  all  actions  of  this  kind,  in  all  the 
courts  of  the  state.  The  only  objections  taken  to  it  are  that 
it  is  not  made  applicable  to  all  actions  for  negligent  injuries, 
and  that  pending  cases  are  expressly  excluded  from  its  opera- 
tion.    The  class  of  cases  to  which  the  act  applies  is  that  in- 
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volving  personal  injury  or  death,  only.  The  class  to  which 
it  does  not  apply  includes  all  actions  of  tort  affecting  prop- 
erty, real  or  personal.  This  classification  is  not  an  unnatural 
or  improper  one.  It  appears  to  be  fairly  made,  and  there 
seem  to  be  good  reasons  for  it.  The  situation,  management, 
and  treatment  of  property,  real  and  personal,  are  in  most  in- 
stances well  known,  and  can  be  readily  established.  But  the 
circumstances  attending  an  injury  to  the  person  are  often 
difficult  of  proof.  Where  the  mind  of  the  plaintiff  is  affected 
by  the  injury,  or  death  immediately  ensues,  proof  that  the 
plaintiff  was  free  from  negligence  is  in  many  cases  impossible. 
So  that,  under  the  former  rule,  there  was  here  a  real  hardship, 
and  one  that  has  often  been  pointed  out  by  the  profession. 
I  Thomp.  Nee.  §§  395,  396,  397,  398.  The  same  degree  of 
inconvenience  is  seldom  or  ever  experienced  in  making  proof 
of  the  plaintiff's  case  in  actions  for  injuries  to  property. 
Therefore  there  was  some  ground,  and,  in  our  opinion  rea- 
sonable ground,  for  the  classification  adopted  by  the  legisla- 
ture. Gilson  V.  Board,  128  Ind.  65,  27  N.  E.  235,  11  L.  R. 
A.  835;  Trust  Co.  V.  Harless,  131  Ind.  446,  29  N.  E.  1062,  15 
L.  R.  A.  505;  Pennsylvania   Co.  v.    State,   142  Ind.    428,  41 

N.  E.  937. 

The  suggestion  that  the  act  is  special  because  it  does  not 
apply  to  causes  already  pending  in  court  is  of  little  weight. 
From  the  time  of  the  adoption  of  the  present  state  constitu- 
tion, it  has  been  the  legislative  practice,  in  many  cases,  to 
exclude  pending  causes  from  the  operation  of  new  enactments 
conflicting  with  former  laws.  A  general  act  has  been  in  force 
since  1853  declaring  that  no  suits  instituted  under  existing 
laws  shall  be  affected  by  the  repeal  thereof,  but  that  suits 
may  be  prosecuted  as  if  such  law  had  not  been  repealed. 
Burns'  Rev.  St.  1901,8243.  The  exclusion  of  pending  actions 
from  the  operation  of  the  statute  simply  renders  the  act  pro- 
spective as  to  all  cases  to  which  it  may  apply.  Such  provisions 
are  generally  just  and  reasonable,  and  do  not  render  such  acts 
unconstitutional  on  the  ground  that  the  law  is  not  general 
and  of  uniform  operation. 

As  the  act  of  February  17,  189Q,  was  in  force  when  the 
present  suit  was  brought,  and  as  that  act  must  be  held  con- 
stitutional, it  was  not  necessary  for  the  plaintiff  to  aver  that 
she  was  free  from  contributory  negligence.  The  demurrer  to 
the  complaint,  and  the  motion  in  arrest  of  judgment,  were 
properly  overruled. 

We  find  no  error.     Judgment  affirmed. 
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Commonwealth  v.  Mobile  &  O.  R.  Co. 

(Court  of  Appeals  of  Kentucky^  Sept.  27  ^  igoi,) 

[64  S.  W.  Rep.  451.] 

Impairing  Obligation  of  Contract  by  Requiring  Foreign  Railroad  Cor- 
poration to  Become  Resident  Corporation.* 
Where  a  foreig'a  railroad  corporation  prior  to  the  act  of  1856  was 
empowered  by  act  of  the  Kentucky  legislature  to  extend  its  road  into 
Kentucky,  and  given  all  the  rig-hts  and  privileges  given  to  it  by  the 
state  which  created  it,  and  made  subject  to  all  the  restrictions  pre- 
scribed by  that  state  for  its  government,  and  the  road  was  constructed 
and  put  into  operation  in  Kentucky  on  the  faith  of  that  act,  the 
legislature  of  Kentucky  had  no  power  thereafter  to  require  the  corpo- 
ration, as  a  condition  of  its  right  to  operate  its  road  in  Kentucky,  to 
'become  a  corporation,  citizen,  and  resident  of  Kentucky;  and  to  the 
extent  that  Ky.  St.  §841,  attempts  to  require  it  to  do  so,  that  statute 
impairs  the  obligation  of  a  contract,  and  therefore  violates  the  federal 
constitution. 

Whether  Interference  with  Interstate  Commerce  to  Require  Foreign 
Railroad  Corporation  to  Become  Resident  Corporation. 
A  state  statute  requiring  a  foreign  railroad  corporation  to  become  a 
resident  corporation,  as  a  condition  of  its  right  to  continue  to  operate 
that  part  of  its  road  within  the  state,  is  not  an  interference  with 
interstate  commerce,  within  the  inhibition  of  the  federal  constitution 
on  that  subject. 

Statute   Requiring  Foreign  Railroad  Corporation  to    Become   Resident 
Corporation  Not  Invalid  as  Denying  Equal  Protection  of  the  Laws. 
Such  a  statute  does  not  deny  to  the  foreign   corporation    the  equal 
protection  of  the  laws  of  the  state,  and  therefore  does    not  violate  the 
fourteenth  amendment  to  the  federal  constitution. 

GnfFy,  J.,  dissenting. 

Appeal  from  circuit  court,  Carlisle  county. 

"Not  to  be  officially  reported." 

The  Mobile  &  Ohio  Railroad  Company  was  found  not  guilty 
of  the  oSense  of  failing  to  become  a  resident  corporation,  and 
the  commonwealth  appeals.     Affirmed. 

Robt.  J.  Breckinridere,  for  the  Commonwealth. 
Lansden  &  Leek  and  Saflold  Berney,  for  appellee. 

O'REAR,  J.  Appellee,  Mobile  &  Ohio  Railroad  Company, 
was  incorporated  by  the  state  of  Alabama  February  3,  1848, 
with  the  usual  powers  and  privileges,  looking  to  the  construc- 
tion of  a  line  of  railway  from  Mobile,  Ala.,  to  some  point  on 
the  Ohio  or  Mississippi  river.  On  the  26th  day  of  February, 
1848,  the  legislature  of  this  state  passed  the  following  ena- 
bling: act : 

**An  act  to  authorize  the  Mobile  and  Ohio  Railroad  Company 
to  extend  their  railroad  from  the  south  boundary  line  of 
the  state  of  Kentucky  to   the   Mississippi  or  Ohio  rivers. 

*' Section  i.  Be  it  enacted  by  the  general  assembly  of  the 
commonwealth  of  Kentucky,  that  the  Mobile  and  Ohio  Rail- 
road Company,  when  formed,    under  the  act   of  the  general 

•See  Connecticut  Mut.  Life  Ins.  Co.  v,  Spratley  (U.  S.),  10  Am.  & 
Kng.  Corp.  Cas.,  N.  S.,  611,  and  authorities  cited  in  opinion. 
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assembly  of  the  state  of  Alabama,  approved  February  3,  1848, 
entitled,  *An  act  to  incorporate  the  Mobile  and  Ohio  Rail- 
road Company, '  shall  be  allowed  the  privilege  of  making  a 
necessary  reconnoissance  and  survey,  for  the  purpose  of  ascer- 
taining the  most  eligible  route  for  extending  their  Mobile  & 
Ohio  Railroad  to  any  point  upon  the  Mississippi  or  Ohio 
rivers,  in  this  state. 

**Sec.  2.  That  as  soon  as  said  route  and  point  shall  be 
ascertained,  the  said  Mobile  and  Ohio  Railroad  Company 
shall  be  allowed  the  right  of  way  for  the  extension  and  con- 
struction of  their  said  railroad,  from  the  Tennessee  line  to  the 
Mississippi  or  Ohio  rivers;  and  that  they  shall  be  entitled  to 
all  the  privileges,  rights  and  immunities,  and  subject  to  all 
such  restrictions  as  are  granted,  made  and  prescribed,  for  the 
benefit,  government  and  direction  of  said  Mobile  and  Ohio 
Railroad  Companv,  within  the  state  of  Alabama,  by  the  act 
above  described."     Acts  1847-48,  c.  392. 

The  company  was  formed  under  the  charter  granted  by  the 
parent  state,  and  did  build  and  operate  thereunder  its  road 
from  Mobile  through  Alabama,  Mississippi,  Tennessee,  into 
and  through  Kentucky,  and  Illinois  to  St.  Louis.  Mo.  Appel- 
lee has  been  operating  its  line  of  railroad  under  the  legislative 
grants  above  named  from  1848  to  the  present  time,  although 
a  portion  of  its  road  in  Kentucky,  from  South  Columbus  to 
East  Cairo,  a  distance  of  some  20  miles,  was  built  since  1856, 
and  along  the  line  of  way  proposed  for  the  Kentucky  &  Ten- 
nessee Railroad  Company,  incorporated  by  the  legislature  of 
this  state  February  28.  1870.  The  charter  privileges  of  the 
latter  company  seems  to  have  been  acquired  by  appellee  by 
permissive  provisions  of  both  the  charters  of  appellee  and  of 
the  Kentucky  &  Tennessee  Railroad  Company.  Section  841, 
Ky.  St.,  which  became  a  law  July  12,  18Q3,  provides  as  fol- 
lows: **No  company,  association  or  corporation  created  by, 
or  organized  under,  the  laws  or  authority  of  any  state  dr 
country  other  than  this  state,  shall  possess,  control,  maintain 
or  operate  any  railway,  or  part  thereof,  in  this  state  until,  by 
incorporation  under  the  laws  of  this  state,  the  same  shall  have 
become  a  corporation,  citizen  and  resident  of  this  state.  Any 
such  company,  association  or  incorporation  may,  for  the  pur- 
pose of  possessing,  controlling,  maintaining  or  operating  a 
railway  or  part  thereof  in  this  state,  become  a  corporation, 
citizen  and  resident  of  this  state  by  being  incorporated  in  the 
manner  following,  namely:  By  filing  in  the  office  of  the 
secretary  of  state,  and  in  the  office  of  the  railroad  commis- 
sion, a  copy  of  the  charter  or  articles  of  incorporation  of  such 
company,  association  or  corporation,  authenticated  by  its  seal 
and  by  the  attestation  of  its  president  and  secretary;  and 
thereupon  and  by  virtue  thereof,  such  company,  association 
or  corporation  shall  at  once  become  and  be  a  corporation, 
citizen  and  resident  of  this  state.  The  secretary  of  state  shall 
issue  to  such  corporation  a  certificate  of  such  incorporation." 
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Appellee  continued  to  operate  its  road  in  Kentucky  after  the 
passage  of  the  foregoing  act,  and,  failing  to  incorporate  under 
the  laws  of  this  state,  it  was  indicted  and  tried  in  the  Carlisle 
circuit  court  in  November,  1900,  for  the  alleged  violation  of 
the  provisions  of  this  act.  The  circuit  court  found  the  defend- 
ant not  guilty,  and  the  commonwealth  has  appealed. 

Following  is  the  judgment  rendered  by  the  circuit  court: 
**This  cause  coming  on  for  trial,  the  defendant  entered  a 
motion  to  dismiss  the  indictment  for  the  following  reason : 
That  sections  841,  842,  Ky.  St.,  on  which  this  indictment  is 
based,  are  unconstitutional.  And  for  the  purpose  of  trying 
the  constitutional  question  the  facts  were  agreed  and  written, 
and  were  filed,  and  Exhibits  A,  B,  C,  D,  and  E  filed  as  evi- 
dence, the  same  specified  in  agreement  of  facts,  and  jury  was 
waived,  and  cause  submitted  to  the  court  on  the  agreed  facts, 
whereupon  the  court  held  that  section  841  did  not  apply  to 
defendant  company,  or,  if  it  did  apply  to  defendant  company, 
that  it  was  unconstitutional,  in  that  it  impairs  the  obligation 
of  the  grant  of  the  Kentucky  general  assembly  to  the  M.  &  O. 
R.  R.  Co.,  approved  February  26,  1848,  and,  so  far  as  that 
company  is  concerned,  that  it  is  a  regulation  of  commerce 
among  the  states;  and  therefore  the  indictment  is  dismissed, 
to  all  of  which  the  commonwealth  objects  and  excepts,  and 
prays  an  appeal,  which  is  granted." 

It  was  the  contention  of  appellee  on  the  trial  below,  and 
is  its  argument  here,  that  the  act  of  February  26,  1848,  quoted 
above,  constituted  a  contract  between  the  state  of  Kentucky 
and  the  Mobile  &  Ohio  Railroad  Company;  that,  therefore, 
in  so  far  as  the  provisions  of  section  841,  Ky.  St.,  passed  sub- 
sequent to  February,  1848,  imposed  additional  conditions 
upon,  or  in  any  wise  altered  the  provisions  of,  the  original 
frrant  to  appellee,  it  was  not  applicable  to  this  company,  or, 
if  applicable,  such  provisions  were  contrary  to  the  provisions 
of  section  10,  art.  i,  of  the  constitution  of  the  United  States. 
It  was  and  is  further  urged  by  appellee  that,  its  business 
being  admittedly  the  carrying  of  commodities  and  passengers 
between  and  among  two  or  more  of  the  states,  it  was  inter- 
state commerce,  and  that  section  841  is  an  interference  with 
said  interstate  business,  and  violates  the  third  clause  of  sec- 
tion 8,  art.  I,  of  the  constitution  of  the  United  States.  It  is 
again  argued  for  appellee  that  section  841  violates  the 
fourteenth  amendment  of  the  constitution  of  the  United  States, 
in  that  it  denies  to  foreign  railroad  companies  in  Kentucky 
the  equal  protection  of  the  laws. 

What  was  the  nature  of  the  grant,  or,  rather,  the  legal  char- 
acter and  effect  of  the  act  of  legislature  of  February  26,  1848, 
conferring  certain  privileges  upon  appellee  corporation.?  The 
position  assumed  in  argument  for  the  commonwealth  by  the 
attorney  general  is  that  the  act  **is  neither  a  charter,  a  con- 
tract, nor  a  grant,  but  is  only  a  license."  It  is  not  claimed 
by  appellee  that  the  act  is  a  charter,  as  that  term  is  generally 
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applied  in  kw  And  it  argnesthat  "contract"  embraces  both 
grant  and  "license."  It  is  to  be  observed  that  the  Ken- 
•I^*^^^  'Ws'atnre.  by  the  act  in  qnestion,  in  the  very  title  of 
It.  stated  the  purpose  of  the  act,  viz. :  "An  act  to  authorize 
tde  Mobile  and  Ohio  liailroad  Company  to  extend  their  rail- 
ff^k  w™  •  •^'?*^  boundary  line  of  the  state  of  Kentucky 
K  »u  .K  '?*'?^'PP'  °'"  9^^°  rivers."  It  may  be  assumed  that 
both  the  legislature  of  Kentucky  and  the  railroad  compatiy 
regarded  the  permission  of  the  state  to  construct  and  operate 
the  railway  through  its  territory  to  be  necessary.  This  act 
was  to  grant  to  the  railroad  company  that  consent  and  to 
impose  the  terms  upon  which  the  privilege  or  right  was 
granted.  1  he  first  section  of  the  act  gave  the  company  the 
right,  upon  its  organization  under  the  original  charter,  "to 
make  any  necessary  reconnoissance  and  survey  for  the  purpose 
ot  ascertaining  the  most  eligible  route"  for  extending  the  pro- 
posed road.  Section  2  of  the  act  then  provided  that  after 
such  route  might  be  ascertained  the  railroad  company  "shall 

f;!.^^Tu  •*"®.'']^*'*.?^'^^y  ^o""  the  extension  and  construc- 
tion of  their  said  railroad   from   the  Tennessee  line  to  the 
Mississi ppi  or  Ohio  rivers. ' '     Thus  are  the  purpose  of  the  act 
and  the  right  conferred  clearly  set   forth.     It  may  be  said, 
wthout  question,   that  the  Kentucky   legislature  may  have 
imposed  such  conditions  upon  the  exercise  of  the  right  granted 
as  to  It  seemed  just  and  expedient.     And   the  conditions  so 
imposed  wou  d  be  part  of  the  grant.     Now,    what  were  the 
conditions  actually  imposed?    We  find  them  in  the  language 
of  the  closing  clauses  of  the  second   section  of  the  act.-that 
fmm^n'Vr''^    f^\^^  ^"*'*'^<^  to  all  the  privileges,  rights  and 
S»o   r**"'^l"^.^^'=**°  ^"'^h  restrictions  as  are  granted. 
Hnn !.f  co-J^'m^^km ^1;  *^V^^  ^^"^fit-    government  and  direcl 
«  »?.  .f  fi'^K^^^'^^*  ?^'°   Railroad  Company,   within  the 
f ^*f  °*  ^J^^^^i^'    by  the  act   above  described."     Act   Feb. 
3.  1 848.     The  state  of  Kentucky  having  offered  the  right  to 

nn?„  '"f  ^°.^  °P"^*^  *^«  P''''°^'l  >"  question,  and  named  the 
ii  '^^t'i'^^Vu  "^  reserved  by  it  to  be  ones  similar  to  those 
ilT.^^^  '"  ^^f  ''^•!J:*"  ^^^'^t^^  by  Alabama,  it  remained  to 
i„hw?^^^«%7  °  ^'^•l^'"  ^"^P*  *h«  *«™«  named,  and  build 
Tf  ^L  ?i,*^f"*'  ^'^  *°  "^"^^  *°  ^nter  the  state  with  its  road. 
Ji™t  f  •°'''?^'"  T"^-  "^he  terms  of  the  Alabama  char- 
ter are  contained  in  the  copy  of  the  act  of  its  general  assembly, 
approved  February  3,  1848.  and  copied  into  the  record.  It 
IS  sufficient  to  say  that  there  is  nothing  in  that  requiring  or 

leJtionSJiX'T''''^"  °* '""'^  '°"^'*'°"^  as  are  named  in 

What  may  constitute  a  grant  by  the  state  a  contract,  within 

n»rf'!ifr*K^r°V*'*   federal  constitution?     Since  Trustees  of 
Dartmouth  College  v.  Woodward,  4  Wheat.  518.  4  L.  Ed  620 
and  perhaps  the  most  famous  judicial  utterance  of  the  past 
century.  It  has  not  been  an  open  question  in  this  country  that 
a  legislative  grant  to  a  corporation  is  a  contract,  within  the 
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meaning  of  the  constitution.  Where  the  legislature  grants 
franchises  or  privileges  to  a  corporation,  without  reservation 
of  right  to  amend  or  repeal  the  grant,  and  the  corporation 
accepts  it,  and  expends  money  or  acquires  property  rights 
based  thereon,  it  is  not  competent  for  the  state  to  subsequently, 
by  amendment  or  independent  enactment,  impose  additional 
conditions  upon  the  privilege  of  exercising  the  franchises  or 
using  the  rights  so  previously  granted.  On  this  point  Mr. 
Justice  Story,  in  the  first-cited  case,  said  (pages  683,  684,  4 
Wheat,  and  page  670,  4  L.  Ed.) :  "When  a  contract  has  once 
passed  bona  fide  into  grant,  neither  the  king  nor  any  private 
person  who  may  be  the  grantor  can  recall  the  grant  of  the 
property,  although  the  conveyance  may  have  been  purely 
voluntary.  A  gift  completely  executed  is  irrevocable.  The 
property  conveyed  by  it  becomes,  as  against  the  donor,  the 
absolute  property  of  the  donee,  and  no  subsequent  change  of 
intention  of  the  donor  can  change  the  right  of  the  donee.  2 
Bl.  Comm.  441 ;  Jenk.  Cent.  104.  And  a  gift  by  the  crown  of 
incorporeal  hereditaments,  such  as  corporate  franchises,  when 
executed,  comes  completely  within  the  principle,  and  is,  in  the 
strictest  sense  of  the  term,  a  grant.  2  Bl.  Comm.  317,  346; 
Shep.  Touch,  c.  12.  *  *  *  And  a  grant  of  franchises  is 
not,  in  point  of  principle,  distinguishable  from  a  grant  of  any 
other  property. "  And  he  further  said  (page  675,  4  Wheat, 
and  page  668,  4  L.  Ed.):  ** Unless  a  power  be  reserved  for 
this  purpose,  the  crown  cannot,  in  the  virtue  of  its  prerogative, 
without  the  consent  of  the  corporation,  alter  or  amend  the 
charter,  or  devest  the  corporation  of  any  of  its  franchises,  or 
add  to  them."  And  further  along  (page  69Q,  4  Wheat.,  and 
page  674,  4  L.  Ed.):  **In  respect  to  franchises,  whether  cor- 
porate or  not,  which  include  a  pernancy  of  profits,  such  as  a 
right  of  fishery,  or  to  hold  a  ferry,  a  market,  or  a  fair,  or  to 
erect  a  turnpike,  a  bank,  or  bridge,  there  is  no  pretense  to  say 
that  crrants  of  them  are  not  within  the  constitution.  *  *  * 
The  truth,  however,  is  that  all  incorporeal  hereditaments, 
whether  they  be  immunities,  dignities,  offices,  or  franchises, 
or  other  rights,  are  deemed  valuable  in  law.  *  *  *  When- 
ever they  are  the  subject  of  a  contract  or  grant,  they  are  just 
as  much  within  the  reach  of  the  constitution  as  any  other 
grant."  That  this  case,  decided  in  1819,  both  from  its  pro- 
foundly important  utterances,  as  well  as  the  connection  with 
it  of  most  illustrious  and  distinguished  advocates  and  jurists, 
attracted  the  attention  of  the  Kentucky  legislature,  in  com- 
mon with  that  of  all  other  lawmaking  bodies,  cannot  be 
doubted.  Yet  the  legislature  omitted  to  reserve  in  its  grant 
of  1848  any  right  of  future  control  over  the  rights  ceded  to  the 
railroad  company,  further  than  were  retained  by  the  pro- 
visions of  the  Alabama  charter.  Furthermore  we  find  that 
the  legislature,  by  its  act  of  February  14,  1856,  tacitly  recog- 
nized that  it  had  no  control  over  such  rights  as  it  had  pre- 
viously granted  to  corporations,  and  which  right  had  become 
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vested,  for  it  provided  in  the  act  of  that  date  as  follows :  **A11 
charters  and  grants  of  or  to  corporations,  or  amendments, 
thereof,  enacted  or  granted  since  the  fourteenth  of  February, 
one  thousand  eight  hundred  and  fifty-six,  and  all  other  stat- 
utes, shall  be  subject  to  repeal  at  the  will  of  the  general 
assembly,  unless  a  contrary  intent  be  therein  plainly  expressed : 
provided,  that  whilst  privileges  and  franchises  so  granted  may 
be  repealed,  no  repeal  shall  impair  other  rights  previously 
vested. ' ' 

We  are  now  brought  to  the  consideration  of  the  question 
whether,  if  the  provisions  of  section  841,  Ky.  St.,  be  applied 
to  appellee,  it  is  an  impairment  of  its  grant  of  February  26, 
1848.  On  this  point  the  attorney  general  argues  that  an 
obedience  by  appellee  to  section  841  would  not  require  it  to 
**  surrender  a  single  right  or  power  it  has  ever  lawfully  had  or 
exercised  in  Kentucky."  But,  if  it  could  not  lawfully  exer- 
cise them  as  heretofore,  that  would  be  equivalent  to  being 
denied  the  right  to  exercise  them  at  all.  For  appellant  it  is 
argued  that,  to  fulfill  the  requirement  of  the  section  named, 
it  would  be  compelled  to  change  its  status  from  that  of  a 
foreign  corporation  to  a  domestic  one.  In  other  words,  it 
would  be  compelled  to  become  a  citizen  of  Kentucky.  One  of 
the  ad'^antages  now  thought  to  pertain  to  its  nonresidency  is. 
the  privilege  of  claiming  the  jurisdiction  of  the  federal  courts 
in  certain  actions.  Others  of  equal  or  greater  value  in  fact 
may  readily  occur  to  the  mind.  But  we  apprehend  that  the 
real  question  is  not  to  the  extent  of  any  change  of  condition, 
but  whether  there  is  in  fact  any  change.  The  imposition  of 
further  conditions  to  be  performed  by  the  grantee,  other  than 
the  police  regulations,  before  it  can  lawfully  use  or  enjoy  the 
privileges  theretofore  granted  to  it,  is  essentially  a  change  of 
the  contract.  A  case  very  much  like  the  one  at  bar  is  that 
of  New  York,  L.  E.  &  W.  R.  Co.  v.  Pennsylvania,  153  U.  S. 
628,  14  Sup.  Ct.  952,  38  L.  Ed.  846.  It  appears  that  the 
railroad  company,  a  New  York  corporation,  was  permitted  by 
an  act  of  the  Pennsylvania  legislature  to  build  some  42  miles 
of  its  railway  through  two  counties  of  the  latter  state.  The 
permission  was  granted  upon  certain  stated  conditions  in 
regard  to  taxation  and  rate  of  freight  on  certain  kinds  of  coal, 
etc.  Subsequently  the  state  of  Pennsylvania  enacted  a  law 
under  a  section  of  which  it  sought  to  levy  and  collect  a  tax 
upon  the  New  York  corporation  on  an  entirely  different  basis 
from  that  prescribed  in  the  act  granting  the  franchise  or  right 
to  build  its  road  in  the  state.  The  company  resisted  the 
attempt.  The  state  courts  having  decided  the  question 
adversely  to  it,  it  appealed  to  the  supreme  court  of  the  United 
States.  In  the  latter  court  it  was  held,  speaking  of  the  effect 
of  the  Pennsylvania  acts :  ** Those  acts  prescribe  the  terms 
and  conditions  upon  which  Pennsylvania  assented  to  the  com- 
pany's constructing  and  operating  its  road  through  limited 
portions  of  its  territory.     *    *    *    Consistently  with   those 
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terms  and  conditions  vPennsylvania  cannot  withdraw  the 
assent  which  it  gave,  upon  a  valuable  consideration,  to  the 
construction  and  operation  of  defendant  road  within  its  limits. 
Nor  can  the  ris:ht  of  the  company  to  enjoy  the  privileg:es  so 
obtained  be  burdened  with  conditions  not  prescribed  in  the 
acts  of  1841  and  1846,  except  such  as  the  state,  in  the  exercise 
of  its  police  powers  for  purposes  of  taxation  and  for  other 
public  objects,  may  legally  impose  with  respect  to  business 
carried  on  and  property  situate  within  its  limits."  If  section 
841  is  applied  to  appellee,  it  will  be  required,  in  order  to  con- 
tinue the  use  and  enjoyment  of  the  privileges  granted  to  it  in 
1848,  to  do  something  in  addition  to  that  required  by  the 
terms  of  its  grant.  It  will  be  compelled  to  take  up  the  burdens 
of  a  citizenship,  which  it  has  not  hitherto  had  to  bear,  and 
deprive  itself  of  privileges  deemed  by  many,  or  all  similarly 
situated,  to  be  of  considerable  pecuniary  value.  This  would 
be  manifest,  substantial  impairment  of  the  obligation  of  the 
state's  contract,  and  is  therefore  repugnant  to  section  10,  art. 
I,  of  the  constitution  of  the  United  States. 

The  majority  of  the  court  are  of  the  opinion  that,  even 
were  the  statute  in  question  (section  841)  enforced  against 
appellee,  it  would  not  be  such  interference  with  the  interstate 
traffic  in  which  appellee  is  engaged  as  to  fall  within  the 
inhibition  of  the  federal  constitution  on  that  subject.  Nor 
is  the  court  of  opinion  that  the  fourteenth  amendment  to  the 
constitution  is  in  any  wise  infringed,  or  would  be,  by  the 
enforcement  of  the  statute  in  question  against  the  appellee. 
For  the  reasons  indicated,  the  judgment  appealed  from  is 
affirmed. 

GUFFY,  J.,  dissents. 

Carpbntbr  v.  Grbbnb  County. 

{Supreme  Court  of  Alabama^  Jan,  22 ^  /go/.) 

[29  So.  Rep.  194.] 

Railroad  Aid  Bonds— Unfulfilled  Promises— Innocent  Purchasers.* 

Where  bonds  were  issued  by  a  county  in  payment  of  a  subscription 
for  railroad  stock,  the  fact  that  unfulfilled  promises  were  made  by  officers 
of  the  railroad,  to  citizens  of  the  county,  that  the  road  would  run  through 
the  county,  to  induce  them  to  vote  for  the  subscription,  will  not  aifect 
the  right  of  innocent  purchasers  of  the  bonds  for  value  to  recover  thereon. 

Same — Right  of  Action  Where  Transferred  without  Indorsement. 

Where  county  bonds  and  interest  coupons  issued  in  payment  of  sub- 
scription for  railroad  stock  were  transferred,  without  indorsement  by 
the  owner,  to  another  person  to  collect  in  any  manner  he  pleased,  with 
the  right  to  sue  thereon  in  his  own  name,  or  compromise,  as  he  saw 
fit,  the  balance,  after  deducting  expenses  and  commissions,  to  be  paid 
to  the  owner,  the  collector  could  maintain  a  suit  thereon,  since  he  had  the 
right  to  do  with  the  bonds  and  coupons  as  he  pleased,  and  had  an  inter- 
est in  enforcing  payment. 

Same— Validity  under  Statutes  of  Alabama. 

Acts  1868,  pp.  514-520,  authorized  counties  to  subscribe  for  stock  of 

*See  generally,  6  Rap.  &  Mack's  Dig.  690  ei  seg. 
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railroads  throug-hout  the  state,  to  be  paid  in  .bonds,  if  a  majority  of 
voters  voting  favored  the  subscription.  Acts  1868,  p.  566,  amended  the 
charter  of  a  railroad,  and  provided  that  counties  through  which  the  road 
passed  might  subscribe  for  stock  of  the  company,  and  issue  bonds  in 
payment,  if  two-thirds  of  the  voters  voting  favored  such  action.  A 
county  through  which  this  road  did  not  run  accepted  the  rai1road*s  prop- 
osition, and  subscribed  for  stock,  issuing  bonds  in  payment,  on  the 
vote  of  a  majority,  but  less  than  two-thirds,  of  the  electors  voting  at  an 
election  for  that  purpose,  under  Act  1868,  pp.  514-520.  Held^  that  as 
the  road  did  not  pass  through  or  into  the  county,  and  there  was  no  abso- 
lute repugnance  between  the  general  and  special  acts,  the  general  act 
was  not  repealed,  and  the  county's  subscription  and  bond  issue  was 
binding  on  the  county. 

Sanne— Curative  Statute  of  Alabama. 

Any  irregularity  in  the  conduct  of  the  election  or  issuance  of  the 
bonds  was  cured  by  Acts  1869-70,  p.  305,  ratifying  and  making  valid 
the  election  in  such  county  for  subscription,  in  bonds  of  the  county,  to 
the  stock  of  such  railroad. 

Appeal  from  circuit  court,  Greene  county ;  S.  H.  Spratt, 
Judge. 

Suit  by  S.  J.  Carpenter  against  Greene  county.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.     Reversed. 

This  was  a  suit  brought  by  S.  J.  Carpenter  on  the  30th  day 
of  June.  1897,  in  the  circuit  court  of  Greene  county,  against 
Greene  county,  to  recover  upon  three  interest  coupons, 
attached  to  three  certain  bonds  of  said  county,  issued  for 
stock  in  the  Selma,  Marion  &  Memphis  Railroad  Company. 
The  case  was  tried  upon  the  defendant's  sworn  plea,  denying 
the  plaintiff's  ownership  of  the  legal  title  to  the  coupons  sued 
on  at  the  institution  of  the  suit,  and  upon  the  agreement  of 
'  plaintiff's  counsel  that  defendant  might  plead  the  general 
issue,  with  leave  to  give  in  evidence  any  facts  that  will  con- 
stitute a  defense  to  the  action,  as  if  specially  pleaded,  with 
leave  to  the  plaintiff  to  give  in  evidence  any  facts  that  would 
constitute  a  good  replication,  as  if  specially  pleaded.  The 
complaint  contained  three  counts,  each  seeking  a  recovery  of 
$20,  with  interest,  on  a  coupon  executed  by  the  defendant, 
and  attached  to  a  certain  bond  of  Greene  county.  The  three 
coupons  were  identical,  except  that  each  contained  the  number 
of  the  bond  from  which  it  was  taken,  the  numbers  being  48, 
49,  and  i;o,  respectively.  The  plaintiff  produced  in  court  and 
introduced  in  evidence  the  three  coupons,  as  also  the  three 
bonds  from  which  they  were  taken.  The  coupons  were  pay- 
able to  the  holder  at  the  office  of  the  Selma,  Marion  &  Mem- 
phis Railroad  Company,  in  the  city  of  Memphis,  Tenn.,  or 
their  agency  in  the  city  of  New  York,  in  the  state  of  New 
York.  Each  bond  is  signed  by  A.  R.  Davis,  the  then  judge 
of  said  county.  It  was  admitted  by  counsel  for  the  defendant 
county  that  Judge  A.  R.  Davis  executed  said  bonds  and 
coupons,  although  counsel  stated  that  the  county  denied  his 
legal  authority  to  do  so.  The  plaintiff  introduced  in  evidence 
the  record  of  the  court  of  county  commissioners  of  Greene 
county,  which  showed  that  the  Selma,  Marion  &  Memphis  Rail- 
road Company,  in  pursuance  of  the  provisions  of  an  act  of  the 
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legislature  of  the  state  of  Alabama  entitled  ^^  An  act  to  authorize 
the  several  counties  and  towns  and  cities  of  the  state  of  Alabama 
to  subscribe  to  the  capital  stock  of  such  railroads  throughout 
the  state,  as  they  may  deem   most  conducive  to  their  respec- 
tive interests/'  approved  December  31,  1868,  proposed  to  the 
county  of  Greene  to  subscribe  for  and  take  $80,000  of  the 
capital  stock  of  said  railroad  company,  at  $50  per  share,  to  be 
paid  in  the  bonds  of  said  county,  payable  to  the  said  railroad 
company  or  bearer,  20  years  after  date  till  paid,  with  interest 
coupons  attached ;  that  thereupon   the  commissioners'  court 
of  said  county,  on  the  9th  day  of  August,  1869,  made  an  order 
by  which   said  proposition   was  submitted  to  the  qualified 
electors  of  said  county,  at  an  election  to  be  held  at  the  sev- 
eral precincts  of  said  county  on  the  14th   of  September,  i86q, 
after  giving  30  days'  notice  thereof  as  required   by  law ;  that 
such  election  was  held   on  the  14th   day  of  September,  1869, 
in  pursuance  of  said  order,  at   which  election,    according  to 
the  returns  thereof,  the  result  was  in  favor  of  the  proposition 
and  subscription,  the  vote  for  subscription   being   1,101,  and 
the  vote  against  subscription   being   ()5o;  and  that  thereupon 
said  court  ordered  that  the  proposition  and  returns  of  election 
be  recorded,  that  the  proposition  be  accepted,  '^and  that  the 
said  court  of  county  commissioners  are  hereby  authorized  and 
do  make,  in  the  name  and  for  the  said  county  of  Greene,  the 
said  subscription  of  eighty  thousand  dollars  to  the  capital 
stock  of  said  company."     It  was  further  ordered  that  the 
bonds  of  said  county  of  Greene,   in  the  sums  of  $500  each, 
with   interest  coupons  attached,    payable  to  said  company 
or  bearer  at  the  office  of  said  company,  or  at  their  office 
or  agency  in  the  city   of  New  York,    be   issued  and  deliv- 
ered to  said  company,  signed  by  the  probate  judge  of  said 
county,  and  that  the  coupons  thereto  attached,    of  $20  each, 
shall  be  signed  by  said  judge,  payable  in  like  manner  on  the  ist 
days  of  January  and  July  of  each  year.     The  plaintiff  also  intro- 
duced in  evidence  an  act  of  the  legislature  of  Alabama,  from 
Acts  1869-70,  p.  286,  an  act  to  legalize,  ratify,  and  confirm  all 
acts  and  things  of  every  kind  heretofore  done  and  performed 
in  this  state,  in  substantial  compliance  with  an  act  of  the 
general  assembly  of  Alabama  entitled  *^An   act  to  authorize 
the  several  counties  and  towns  and  cities  of  the  state  of  Ala- 
bama to  subscribe  to  the  capital  stock    of  such  railroads 
throughout  the  state  as  they  may  consider  most  conducive  to 
their  respective  interests,"   approved   December   31,    1868, 
which  act  of  ratification   was  approved  March  i,  1870.     And 
the  plaintiff  introduced  in  evidence  another  act  of  the  legisla- 
ture of  Alabama  (Acts  1869-70,  p.    305),    entitled  **An  act  to 
ratify  the  elections  held  in   the  towns  of  Greensboro  and 
Eutaw,  and  in  the  counties  of  Hale,  Green  and   Pickens,  to 
subscribe  stock  to  the  Selma,    Marion  &  Memphis  Railroad 
Company,"  which  act  of  ratification   was  approved  March  3, 
1870.     It  recites  the  said  election,    and  the  number  of  votes 
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that  were  cast,  and  affirms  that  a  majority  of  the  votes  cast  at 
each  of  said  elections  were  in  favor  of  subscription,  and  it  is 
provided  that  said  elections  are,  and  each  of  them  is,  hereby 
ratified  and  made  valid  in  all  respects  and  particulars. 

The  plaintiff,  S.  J.  Carpenter,  testified  as  follows:     **At  the 
time  this  suit  was  brought,  the  bonds  and  coupons  introduced 
in  evidence  were  in  the  hands  of  my  attorneys.     Shortly   be- 
fore this  suit  was  brought  I  turned  them  over  to  said  attorneys 
to  bring  this  suit.     At  the  time  I  turned  them  over  to  my  said 
attorneys  I  was  in  possession  of  said  bonds  and  coupons, 
claiming  to  own  them.     I  was  the  holder  and  bearer  thereof." 
Upon  cross-examination  he  testified  as  follows:     **The  bonds 
and  coupons  were  delivered  to  me  by   Mr.  Judah   Moses,  of 
Montgomery,  Ala.,  shortly  after  the   case  of   Greene   Co.  v. 
Kortrecht,  8i  Fed.  241,  26  C.    C.    A.  381,   was  tried   in   the 
United  States  court  at   Birmingham ;    said  suit  having  been 
brougfht  on  two  of  the  same  issue  of  bonds,  and  having  been 
tried  in  December,  1896.     I  was  residing  in   Montgromery  at 
the  time  the  suit  of  Kortrecht  was  tried,  but  had  resided  there 
only  a  short  time.     I  was,  for  a  long  time  before  I  moved  to 
Montgomery,  a  resident  of   Greene  county,   and  knew  that 
Greene  county  had  denied  that  it  was  liable  to  pay  the  bonds 
and  coupons  introduced  in   evidence  in   this  case,    before   I 
became  possessed  of  them.     I  did  not  pay  said  Moses  anything 
for  said  bonds  and  coupons.    Mr.  Moses  delivered  the  said  bonds 
and  coupons  to  me,  with  authority  to  collect  them,  telling  me 
that  he  would  give  me  10  per  cent,  of  the  amount  that  I  collected 
on  the  same  for  my  trouble,  and  also  expenses.     It  was  in  this 
way  that  I  became  possessed  of  the  bonds,  and  this  is  the  only 
interest  that   I   have  in   them.     I   did  tell  Judge  Smith,    of 
Greene  county,  that  I  had  these  bonds  from  a  party  in  Mont- 
gomery for  collection,  and  that  I  would  eet  a  good  commis- 
sion  for  collecting  them.     This    conversation    occurred   in 
Eutaw  before  this  suit  was  brought.     Judge  Smith  told  me  in 
that  conversation  that  Greene  county  would  not  pay  the  said 
bonds  and  coupons,  because  the  county  denied  its  liability  on 
the  bonds,  and  did  not  regard  the  present  holders  of  the  bonds 
as   innocent   holders  of  them.'*     Upon    re-examination,    he 
further  testified  as  follows:     **When  Mr.  Moses  delivered  the 
bonds  to  me  he  was  in   possession  of  them,  claiming  to  own 
them.     He  authorized  me  to  collect  them,  sue  upon  them  in 
my  own  name  if   I  saw  proper,  or  to  compromise  with  the 
county,  as  I  deemed  best.     He  said  to  me:     *  They  are  your 
bonds;  collect,  compromise,    or  sue  for  them   in  your  own 
name,  as  you  deem  best. '     It  was  agreed  between   us  at  the 
time  that  I  was  to  retain  out  of  my  collections   made  on  said 
bonds  and  coupons  the  cost  of  collection,    including:  any 
attorney's  fees  I  might  incur,  and  my  commissions  of  ten  per 
cent.,  and  the  balance  was  to  be  paid  by  me  to  said  Moses. 
It  is  by  virtue  of  that  contract  that   I  have  brought  this  suit, 
and  am  now  possessed  of  said   bonds."     The  only  other  evi- 
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dence  bearing  on  the  question  of  ownership  of  the  legal  title 
was  that  of  the  witness  A.  P.  Smith,  who  testified  for  the 
defendant,  and  whose  evidence  related  to  a  conversation  had 
with  the  plaintiff  before  the  institution  of  this  suit. 

The  defendant  read  in  evidence  an  agreement  of  counsel, 
which  sets  forth,  in  substance,  the  following:  That  only  one 
election  on  subscription  to  railroad  stock  was  held  in  Greene 
county,  and  no  other  issue  of  bonds  was  ever  made  by  said 
county  than  the  series  of  which  those  form  a  part,  from 
which  the  coupons  sued  on  are  taken ;  that  certain  witnesses, 
if  present,  would  testify,  in  substance,  that  Gen.  Forrest, 
president  of  said  railroad  company,  represented  to  the  people 
of  Greene  county,  previous  to  the  election,  and  in  several 
speeches  he  made  to  them  pending  the  election,  that  if  they 
would  vote  for  the  subscription  the  said  railroad  company 
would  use  the  money  arising  from  the  sale  of  the  bonds  in 
Greene  county  in  constructing  the  railroad  through  that 
county,  and  if  they  voted  for  the  subscription  said  company 
would  construct  and  operate  a  railroad  through  Greene  county, 
which  would  run  from  Memphis,  Tenn.,  to  Selma,  Ala. ;  that 
said  company  never  built  any  railroad  in  Greene  county,  and 
that  the  money  arising  from  the  sale  of  the  bonds  voted  at 
said  election  was  not  used  to  build  any  railroad  in  Greene 
county,  Ala. ;  that  certain  witnesses,  Smith,  Roberts,  and 
Barnes,  ofl&cers  of  Greene  county,  did  not  have  in  their  pos- 
session any  certificates  of  the  capital  stock  of  said  railroad 
company,  and  had  never  seen  any  such  certificates  among  the 
papers  and  effects  of  the  county;  and  that,  as  far  as  they 
knew,  Greene  county  never  received  from  said  company  any 
certificate  for  any  shares  of  stock.  It  was  further  agreed  that 
the  Selma,  Marion  &  Memphis  Railroad  Company  was,  at  the 
time  of  the  trial,  and  had  been  for  the  27  years  last  prior 
thereto,  insolvent,  and  wholly  out  of  business,  the  trial  occur- 
ring on  March  30,  1898.  The  defendant  also  introduced  in 
evidence  an  act  of  the  legislature  of  Alabama,  approved 
December  31,  1868,  to  be  found  in  Acts  1868,  p.  566,  entitled 
"An  act  to  amend  and  revise  the  general  acts  incorporating 
Cahaba,  Marion  &  Greensboro  Railroad  Company,  and  to 
change  the  name  and  style  of  said  company.**  The  bill  of 
exceptions  sets  forth  the  sections  from  said  act  claimed  by 
defendant  to  bear  upon  this  case.  The  sections  set  out  are 
numbered  i,  2,  4,  and  i;.  The  contention  of  the  defendant  is 
that  under  and  by  virtue  of  this  act  Greene  county  could  issue 
no  bonds  in  aid  of  said  railroad  company,  except  after  a  two- 
thirds  vote  of  the  people.  At  the  election  there  was  a 
maiority  in  favor  of  subscription,  but  not  a  two-thirds 
majority.  The  bill  of  exceptions  recites  that  it  contains  all 
the  evidence.  After  the  conclusion  of  the  evidence,  the  court, 
at  the  request  of  the  defendant,  gave  the  affirmative  charge  in 
behalf  of  the  defendant,  and  denied  to  the  plaintiff  the  affirma- 
tive charge   in   his  behalf,   which  he  requested   in   writing. 
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Upon  the  introdaction  of  all  the  evidence,  the  court,  at  the 
request  of  the  defendant,  gave  the  general  afl&rmative  charge 
in  its  behalf,  and  refused  to  give  the  general  afHrmative  charge 
requested  by  the  plaintiff.  To  each  of  these  rulings  the 
plaintiff  separately  excepted.  There  were  verdict  and  judg- 
ment in  favor  of  the  defendant.  The  plaintiff  appeals,  and 
assigns  as  error  the  refusal  of  the  court  to  give  the  general 
affirmative  charge  requested  by  him,  and  the  giving  of  the 
general  affirmative  charge  requested  by  the  defendant. 

Caboniss  &  Weakley,  for  appellant. 

Ed.  De  Graffenried  and  Robt.  Evins,  for  appellee. 

TYSON,  J.  On  December  31,  1868,  the  general  assembly 
enacted  a  general  statute  entitled  ''An  act  to  authorize  the 
several  counties  and  towns  and  cities  of  the  state  of  Alabama 
to  subscribe  to  the  capital  stock  of  such  railroads  throughout 
the  state  as  they  may  deem  most  conducive  to  their  respec- 
tive interests."  Acts  1868,  pp.  514-520.  By  the  first  section 
of  the  act  it  was  provided  that  counties  situated  upon  or 
adjacent  to  the  main  or  branch  line  of  a  railroad  of  the  state 
should  be  authorized  to  subscribe  to  its  capital  stock.  It 
required  that  the  company,  acting  through  its  president  and  a 
majority  of  its  directors,  should  first  submit  to  the  court  of 
county  commissioners  of  the  county  whose  subscription  was 
sought  a  proposition  that  it  should  so  subscribe  for  a  named 
amount  of  stock,  at  a  stated  price,  and  should  pay  for  the  same 
in  bonds  described  in  the  proposition.  By  the  second,  third, 
fourth,  and  fifth  sections  of  the  act,  an  election  was  provided 
for,  at  which  the  question  of  subscription  or  no  subscription 
should  be  submitted  to  the  qualified  electors  of  the  court. 
The  election,  it  was  provided,  should  be  held  under  the  direc- 
tion of  the  court  of  county  commissioners,  within  a  given  time 
and  after  a  prescribed  notice,  and  should  be  governed  by  the 
laws  relating  to  other  elections,  except  as  changed  by  the  act. 
By  the  fifth  section,  returns  of  the  election  were  required  to  be 
made  **by  the  proper  officer  to  the  judge  of  probate  of  said 
county,  whose  duty  it  shall  be  to  receive,  count,  estimate,  and 
publish  the  vote  thereof*  within  a  stated  time,  and  provision 
was  made  for  similar  action  by  the  clerk  of  the  circuit  court 
in  the  event  of  disability  on  the  part  of  the  probate  judge. 
Section  6  provides  that,  if  it  is  found  that  a  majority  of  the 
qualified  electors  voting  at  the  election  shall  have  voted  in 
favor  of  subscription,  then,  upon  the  announcement  of  the 
vote  as  provided,  the  proposition  shall  be  deemed  and  held  to 
be  accepted,  and  the  court  of  county  commissioners  shall  be 
authorized  to  subscribe  for  the  stock,  and  to  issue  bonds  of  the 
county  in  the  manner  and  to  the  amount  set  forth  in  the  prop- 
osition, which  shall  be  delivered  to  the  railroad  company  in 
payment  of  the  subscription.  The  bonds,  it  was  provided, 
should  run  not  less  than  10,  nor  more  than  20,  years,  with 
interest  payable  semiannually.  The  seventh,  eighth,  and 
ninth  sections  relate  to  taxation  for  the  payment  of  the  inter- 
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est,  limiting  the  rate  of  taxation  to  i  per  centum  on  the  value 
of  real  and  personal  property  in  any  one  year.  It  is  unnec- 
essary to  notice  the  remaining  provisions  of  the  act,  as  they 
relate  chiefly  to  subscriptions  by  cities  and  towns. 

On  the  same  day  the  general  assembly  passed  another  act, 
entitled  "An  act  to  amend  and  revise  the  general  acts  incor- 
porating the  Cahaba,  Marion  &  Greensboro  Railroad  Com- 
pany, and  to  change  the  name  and  style  of  said  company.'* 
Acts  1868,  p.  566.  After  reciting  in  a  preamble  the  several 
former  acts  revised,  the  act  proceeds  to  incorporate  the  new 
company,  prescribe  its  capital  stock,  etc.  The  sections  of 
this  act  material  in  the  present  case  are  4  and  5.  By  section 
4  it  is  provided  **that  the  courts  of  county  commissioners  of 
the  respective  counties  through  which  the  road  shall  pass,  are 
respectively  hereby  authorized  and  empowered  to  make  sub- 
scriptions to  the  capital' stock  of  said  company,  in  such  sum 
or  sums,  and  payable  in  such  amounts,  and  at  such  times  as 
said  court  may  deem  proper,  and  each  of  said  courts  are  further 
authorized  to  issue  bonds  on  the  faith  of  the  county  in  such 
sums  as  may  be  deemed  best,  payable  at  such  time,  (bearing 
not  more  than  8  per  cent,  interest  per  annum,  as  said  court 
may  determine,)  and  may  sell  said  bonds  to  raise  the  money 
to  pay  the  stock  subscribed,  or  may  transfer  them  on  such 
terms  as  may  be  agreed  upon  with  said  company,  in  payment 
of  the  stock  subscribed ;  and  said  courts  separately  are  hereby 
authorized  and  empowered  to  levy  a  tax  on  the  land  of  their 
respective  counties,  to  pay  the  interest  accruing  on  said  bonds, 
and  to  pay  the  bonds  at  maturity,  and  these  provisions  shall 
be  deemed  irrepealable,  without  the  consent  of  the  bond- 
holders, until  paid."  Section  5  authorized  the  municipal 
authorities  of  any  town  or  county  through  which  said  road 
may  run  to  subscribe  to  the  capital  stock  of  said  road,  with 
the  following  proviso:  ** Provided,  that  before  the  said  com- 
missioners' court  shall  proceed  to  make  any  subscription  of 
stock  to  said  railroad,  they  shall  submit  the  question  to  the 
electors  of  said  county,  by  giving  thirty  days'  notice  of  an 
election  to  be  held  for  that  purpose,  and  the  amount  of  stock 
proposed  by  them  to  be  subscribed;  and  if  two-thirds  shall 
vote  in  favor  thereof,  then  said  subscription  shall  be  made, 
and  not  otherwise,"  etc. 

On  the  6th  day  of  August,  1869,  the  Selma,  Marion  &  Mem- 
phis Railroad  Company,  through  its  president  acting  under 
authority  conferred  by  its  board  of  directors,  presented  its 
proposition  to  the  court  of  county  commissioners  of  Greene 
county,  inviting  a  subscription  to  its  capital  stock  by  the 
county  in  the  sum  of  $80,000,  payable  in  bonds.  Said  prop- 
osition recited  that  it  was  made  under  and  in  pursuance  of 
the  authority  conferred  by  the  general  act  of  December  ^i, 
1868,  and  requested  that  it  be  submitted  to  the  qualified 
electors  of  the  county  under  that  act.  An  election  was  there- 
upon ordered  by  the   commissioners'  court,    and  held  on  the 
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14th  day  of  September,  1869,  at  which  a  majority,  but  less 
than  two-thirds,  of  the  electors  participating:,  voted  in  favor 
of  the  proposition.  The  returns  showing  these  facts  were 
made  to  the  commissioners'  court,  and  that  court,  at  a  term 
held  in  December,  1869,  subscribed  to  the  stock  as  proposed, 
and  directed  that  the  bonds  be  executed  and  delivered  to  the 
railroad  company.  Thereupon  the  bonds  were  so  issued  and 
delivered.  The  bonds  are  in  the  ordinary  commercial  form, 
with  interest  coupons  attached.  They  do  not  state  expressly 
under  what  act  they  were  issued,  the  recitals  upon  the  subject 
and  relative  to  the  election  being  as  follows:  **This  bond  is 
issued  under  and  pursuant  to  an  order  of  the  court  of  county 
commissioners  of  said  Greene  county,  made  under  authority 
of  the  constitution  of  the  state  of  Alabama  and  the  laws  of  the 
legislature  of  the  state  of  Alabama,  authorized  by  a  vote  of 
the  people  of  said  county  at  a  special  election  held  for  the 
purpose  on  the  14th  day  of  September,  1869.**  The  bonds 
were  signed  by  the  probate  judge,  describinghimself  as ''Judge 
of  Probate  Court,  and  Ex  Officio  the  Presiding  Officer,  Court 
of  County  Commissioners,  Greene  Co.,  Alabama.*' 

This  action  was  brought  against  the  county  to  recover  upon 
interest  coupons  attached  to  some  of  these  bonds,  and  the 
trial  was  had  under  an  agreement  of  counsel  as  to  pleadings 
broad  enough  to  cover  the  questions  presented  in  the  court 
below  and  in  this  court.  The  foregoing  facts  were  shown  in 
evidence,  and  there  was  also  proof  of  certain  promises  made 
by  the  officers  of  the  railroad  company  to  citizens  of  Greene 
county  prior  to  the  subscription,  for  the  purpose  of  inducing 
a  favorable  vote  on  the  subscription,  which  it  is  claimed  were 
never  fulfilled.  We  do  not  think  that  a  breach  of  those  promises 
could  affect  the  bonds  issued  under  the  subscription  actually 
made.  The  subscription  having  been  actually  made,  and 
the  bonds  issued  and  delivered  in  pursuance  of  the  subscrip- 
tion, on  passing  into  the  hands  of  purchasers  for  value  this 
renders  all  such  evidence  unavailable  for  any  purpose  in  a  suit 
upon  the  bunds,  whatever  may  have  been  the  right  of  the 
county  to  have  rescinded  the  contract  of  subscription  before  the 
bonds  were  issued,  or  to  have  maintained  an  action  for  a 
breach  of  these  promises  against  the  railroad  company. 

A  preliminary  question  is  presented  as  to  the  richt  of  the 
plaintiff  to  maintain  this  suit.  We  think  the  evidence  shows 
that  he  has  such  an  interest  in  the  coupons  as  authorizes  him 
to  do  so.  It  shows  that  he  had  the  right  to  do  with  the  bonds 
and  coupons  as  he  pleased.  He  could  give  any  acquittance 
upon  any  consideration  he  chose,  and  the  fact  that  he  might 
have  to  account  for  a  part  of  the  proceeds  to  another  person 
would  not  defeat  his  right  to  sue.  Payment  could  have  been 
efficaciously  made  to  him.  and  he  can  discharge  the  defendant 
from  further  liability  on  them. 

The  bonds  and  coupons  required  no  indorsement  to  pass  the 
legal  title  to  him.     As  they  were  given  to  the   plaintiff  to  do 
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as  he  pleased  with  in  the  way  of  enforcing  payment,  in  which 
he  had  an  interest,  he  was  entitled  to  maintain  the  action. 
Bemey  V.  Steiner,  io8  Ala.  iii,  19  South.  806;  Rice  v.  Rice, 
106  Ala.  636,  17  South.  628;  Bibb  v.  Hall,  loi  Ala.  79,  14 
South.  98;  Yerby  v.  Sexton,  48  Ala.  311. 

Two  curative  acts  passed  by  the  general  assembly  were 
introduced  in  evidence,  the  first  purporting  to  legalize  elec- 
tions and  other  proceedings  had  under  the  general  law  of 
December  31,  1868,  and  the  other  purporting  to  validate  cer- 
tain elections,  including  the  election  held  in  Greene  county 
on  the  14th  day  of  September,  1869.  The  title  of  the  latter 
act  is,  *'An  act  to  ratify  the  election  held  in  the  towns  of 
Greensboro  and  Eutaw,  and  in  the  counties  of  Hale,  Greene 
and  Pickens,  to  subscribe  stock  to  the  Selma,  Marion  &  Mem- 
phis Railroad  Company,"  which  was  approved  March  3, 
1870.  In  so  far  as  it  applies  to  said  election,  its  language  is 
"that  the  election  held  in  Greene  county  on  the  fourteenth 
day  of  September,  in  the  year  1869,  at  which  election  the 
qualified  electors  of  said  county,  by  a  vote  of  ten  hundred  and 
eleven  (1,011)  votes  for  'Subscription*  and  five  hundred  and 
fifty  (550)  votes  for  *  No  subscription,*  voted  to  subscribe  eighty 
thousand  ($80,000)  dollars  of  stock  in  the  bonds  of  said  county  of 
Greene  to  the  Selma,  Marion  &  Memphis  Railroad  Company. 
*  *  *  Said  election  is  *  *  *  hereby  ratified  and  made 
valid  in  all  respects  and  particulars. "  Acts  1869-70,  p.  305. 
The  important  question  is  whether  or  not  the  election  could 
be  held,  and  the  subscription  made,  and  the  bonds  issued, 
under  the  general  law.  It  is  insisted  that  the  special  act 
amending  and  revising  the  charter  of  the  Cahaba,  Marion  & 
Greensboro  Railroad  Company,  giving  the  courts  of  county 
commissioners  of  the  respective  counties  through  which  the 
road  shall  pass  authority  to  subscribe  to  the  capital  stock  of 
the  said  railroad,  repealed  the  general  law  in  the  counties 
embraced  by  the  special  act.  If  it  appeared  that  the  special 
act  necessarily  covered  and  related  to  the  county  of  Greene, 
and  if  it  further  appeared  that  the  subscription  authorized  by 
the  special  act  was  the  same  in  all  substantial  respects  as  that 
authorized  by  the  general  act,  the  contention  would  be  sound; 
but  the  county  of  Greene  is  not  mentioned  in  the  special  act, 
and  it  is  shown  that  said  railroad  did  not  pass  through  or  into 
said  county.  The  authority  to  subscribe  under  the  special 
act  was  only  extended  to  the  courts  of  county  commissioners 
of  the  counties ''through  which  the  road  shall  pass."  But, 
independent  of  this,  there  is  no  good  reason  why  both  acts 
may  not  apply;  and  it  is  a  well-settled  rule  of  construction  of 
statutes  that  one  does  not  repeal  another  by  implication,  if 
both  mav  have  a  distinct  field  of  operation.  Suth.  St. 
Const.  §§  157,  158;  Maxwell  V.  State,  89  Ala.  150,  7  South. 
824;  Cass  Co.  V.  Gillett.  100  U.  S.  585,  25  L.  Ed.  581;.  Under 
the  general  act,  the  bonds  subscribed  for,  which  were  to  run 
not  less  than  10  nor  more  than  20  years,  were  to  be  delivered 
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to  the  railroad  company  in  payment  of  the  subscription,  and  a 
majority  of  voters  was  sufficient  to  determine  the  subscrip- 
tion, and  the  tax  to  pay  for  the  bonds  issued  under  the  sub- 
scription is  to  be  levied,  as  other  state  and  county  taxes,  upon 
real  and  personal  property;  but  by  the  seventeenth  section 
thereof  it  is  provided  that  the  persons  who  pay  the  taxes  on 
or  for  the  bonds  issued  own  the  stock  bought  with  the  bonds 
in  the  proportion  that  they  severally  pay  the  taxes.  A  sub- 
scription under  the  general  law  was  therefore,  in  effect,  a 
subscription  by  the  several  taxpayers  of  the  county,  and  they 
became  the  owners  of  the  stock.  Under  the  special  act,  the 
bonds  subscribed  for  by  the  county  may  be  sold  by  it,  and  the 
proceeds  used  to  pay  for  the  stock  subscribed,  or  they  may 
be  transferred  on  such  terms  as  may  be  agreed  upon  with  the 
company,  and  there  is  no  limitation  upon  the  time  they  are 
to  run.  Under  this  act,  lands  only  are  to  be  taxed  for  the 
payment  of  the  bonds,  and  there  is  no  provision  whereby  the 
taxpayers,  in  any  event,  become  the  owners  of  the  stock ; 
the  county,  as  a  municipality,  is  the  owner. 

It  is  evident  that  the  general  assembly  might  very  well 
intend  or  purpose  that  the  general  taxpayers  of  the  county 
might  subscribe  as  provided  under  the  general  act,  and  at  the 
same  time  have  a  more  restricted  law,  under  the  special  act, 
by  which  the  special  counties  benefited  by  the  road,  by  its 
passing  through  their  borders,  might  subscribe  upon  a  two- 
thirds  vote  and  a  tax  upon  the  land  only.  There  is  no  abso- 
lute repugnance  between  the  two  acts,  and,  therefore,  as  the 
general  act  was  operative,  there  is  no  reason  why  the  sub- 
scription might  not  have  been  made  as  it  was  made.  This 
construction  gives  a  field  of  operation  for  both.  Clay  Co.  v. 
Society  for  Savings,  104  U.  S.  579,  26  L.  Ed.  856. 

It  was  entirely  within  the  competency  of  the  legislature  to 
cure  any  irregularity  in  the  conduct  of  the  election  or  the 
issuance  of  the  bonds.  Utter  v.  Franklin,  172  U.  S.  416,  19 
Sup.  Ct.  183,  43  L.  Ed.  498;  Grenada  Co.  Sup'rs  v.  Brogden, 
112  U.  S.  261,  ^  Sup.  Ct.  12  q,  28  L.  Ed.  704:  State  v.  Webb, 
no  Ala.  214,  20  South.  462;  Central  Agricultural  &  Mechanical 
Ass'n  V.  Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120;  McKemie 
v.  Gorman,  68  Ala.  442.  If  there  was  any  irregularity  what- 
ever in  respect  of  the  conduct  of  the  election  or  the  issuance 
of  the  bonds,  it  was  cured  by  the  act  approved  March  i,  1870 
(Acts  1869-70,  p.  286),  legalizing  and  confirming  all  acts  and 
things  theretofore  done  and  performed  in  this  state  for  railroad 
purposes,  in  substantial  compliance  with  the  provisions  of  the 
general  act  of  December  31,  1868,  above  mentioned.  There 
does  not  appear,  however,  to  have  been  any  irregularity  in 
the  issuance  of  these  bonds,  and  they  are  binding  obligations 
upon  the  defendant.  Clay  Co.  v.  Society  for  Savings,  supra ; 
Greene  Co.  v.  Daniel,  102  U.  S.  187,  26  L.  Ed.  99;  Chambers 
Co.  v.  Clews,  21  Wall.  317,  22  L.  Ed.  517;  Commissioners  v. 
Rather,  48  Ala.  43^.     Reversed  and  remanded. 
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I^ouisviLLK  &  N.  R.  Co.  V,  Nbhan  et  al, 

(Court  cf  Appeals  of  Kentucky,  Oct.  2^  igoi.) 

[64  S.  W.  Rep.  457.] 

Local    Assessments— Liability  of  Railroad  Company    in  Possession  of 
Wharf  Property  Owned  by  City  from  Which  It  Derives  Revenue.* 
The  fact  that  a  railroad  company  is  in  possession  of  wharf  property 
owned  by  the  city,  and  derives  revenue  therefrom,  does  not  render  it  lia- 
ble for  the  cost  of  improving  a  street  on    which  the  property  abuts. 

Same— Liability  of  Abutting  Property. 

In  a  city  of  the  first  class  abutting  property  is  not  chargeable  with  the 
cost  of  reconstructing  a  street,  though  the  original  construction  may  not 
have  t>een  at  the  cost  of  abutting  owners. 

Appeal  from  circuit  court,  Jefferson  county,  chancery 
division. 

"Not  to  be  officially  reported." 

Action  by  J.  L.  Nehan  and  others  agfainst  the  Louisville  & 
Nashville  Railroad  Company  and  the  city  of  Louisville  to 
enforce  a  lien  for  the  cost  of  a  street  improvement.  Judg- 
ment for  plaintiffs,  and  defendant  Louisville  &  Nashville  Rail- 
road Company  appeals.     Reversed. 

Helm,  Bruce  &  Helm,  H.  W.  Bruce,  and   Lyttleton  Cooke, 
for  appellant. 
H.  L.  Stone,  for  appellee  city. 
H.  M.  Lane,  for  appellees  Nehan  and  others. 

DU  RELLE,  J.  The  appellees  Nehan  and  others  brought 
suit  against  the  appellant  company,  making  the  appellee  the 
city  of  Louisville  a  party,  seeking  to  enforce  a  lien  on  the 
property  of  the  company  for  the  cost  of  improving  Fulton 
street  between  First  and  Brook  streets,  in  Louisville.  All  the 
property  abutting  upon  the  street  improved  upon  the  south 
side  belonged  to  the  appellant  company,  and  all  the  property 
abutting  upon  the  north  side  belonged  to  the  city,  being  part 
of  its  wharf  propertv.  The  appellant  company  resisted  the 
claim  upon  the  ground  that  the  improvement  was  not  the 
original  construction  of  Fulton  street,  within  the  meaning  of 
the  act  for  the  government  of  cities  of  the  first  class ;  and  upon 
the  further  ground  that  it  was  not  shown  that  the  grade  of 
Fulton  street  had  been  fixed,  as  required  by  law,  prior  to  the 
making  of  the  improvement.  By  cross  petition  against  the 
board  of  sinking  fund  commissioners  the  city  sought  to  require 
them  to  pay  a  portion  of  the  cost  of  the  improvement,  for  the 
reason  that  they  held  possession  of  the  wharf  property  north 
of  the  improvement,  and  derived  revenue  therefrom.  The 
learned  special  chancellor  dismissed  the  cross  petition  of  the 
city  upon  the  ground  that  the  charter  in  express  terms  pro- 
vides that  the  streets  shall  be  made  at  the  exclusive  cost  of 
the  owners  of  the  adjacent  property,  and  that,  while  the  city 

*A8  to  the  liability  of  railroads  to  local  assessments,  see  Kansas  City 
P.  &  G.  Ry.  Co.  v.  Board  of  Waterworks  (Ark.),  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  265,  and  note^  2Gd  et  seg, ;  7  Rap.  8l  Mack's  Dig.  684  et  seq. 
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had  parted  with  the  revenue  of  its  wharf  property,  it  never- 
theless remained  the  owner  thereof,  and  that  fact  would  not 
transfer  the  burden  of  payment  for  the  improvement.  Upon 
the  cross  petition  of  the  city  the  chancellor's  ruling  was 
correct,  whether  the  improvement  be  considered  as  original 
construction,  or  reconstruction.  As  to  the  defense  by  appel- 
lant company  that  the  improvement  was  not  original  con- 
struction, the  record  presents  a  state  of  fact  almost  exactly 
similar  to  that  presented  in  the  case  of  Tyler  v.  Railroad  Co. 
(recently  decided)  64  S.  W.  41  "5.  For  the  reasons  set  out  in 
the  opinion  in  that  case,  the  judgment  must  be  reversed,  and 
cause  remanded,  with  directions  to  enter  a  judgment  in 
accordance  with  the  views  announced  in  that  opinion. 


Nashville  &  D.  R.  Co.  v.  State. 

{Supreme  Court  of  Alabama^  June  ri^  igoi.) 
[30  So.  Rep.  619.] 

Taxation — Jurisdiction  to  Assess  Railroad  Property. 

Under  the  provisions  of  the  statute  (Code,  gg  3968,  3976),  the  state 
board  of  assessment  has  jurisdiction  to  assess  only  such  items  of  rail- 
road property  as  are,  under  the  law,  required  to  be  returned  to  the  auditor 
by  the  railroad  companies. 

Sanne — Sanne. 

It  is  of  no  consequence  how  indispensable  said  property  may  be  to  the 
operation  of  the  railroad,  or  what  is  the  character  of  such  property,  if  it 
is  not,  by  the  statute,  required  to  be  returned  to  the  auditor,  the  state 
board  of  assessment  is  wholly  without  jurisdiction  to  assess  it,  and  it 
must  be  assessed  by  the  tax  assessor  of  the  county  wherein  such  prop- 
erty is  situated. 

Sanne— Sanne. 

Under  the  provisions  of  the  statute  providing*  that  railroad  companies 
should  make  returns  to  the  auditor  of  certain  property,  and  that  the 
state  board  of  assessment  can  assess  only  the  property  so  returned 
(Code,  J^S  3964-3976),  said  state  board  of  assessment  has  no  jurisdiction 
to  assess  any  property  of  the  railroad  companies,  except  the  right  of 
way,  the  roadbed,  side  tracks,  main  tracks,  together  with  locomotives 
and  cars  and  supplies  carried  on  trains  for  sale  to  employees. 

Sanne— What  Included  in  Right  of  Way.* 

The  words  "right  of  way,"  used  in  the  statute  for  describing  the  items 
of  property  of  a  railroad  company  required  to  be  returned  to  the  auditor 
for  the  purpose  of  being  assessed  for  taxation  by  the  state  board  of 
assessment,  mean  only  the  easement  of  the  railroad  in  land  over  which 
it  had  a  right  of  way,  and  not  occupied  by  its  main  track  and  side  track, 
and  do  not  include  such  property  as  may  be  situated  or  located  upon  the 
right  of  way,  and  therefore  structures  of  all  kinds  on  the  right  of  way, 
and  owned  by  the  railroad  company,  is  property  assessable  by  the 
assessors  of  the  county  in  which  such  property  is  found. 

Same — Sanne. 

Depots,  platforms,  station  houses,  or  water  tanks  owned  by  a  railroad 
company,  and  situated  on  its  right  of  way,  are  not  subject  to  be  assessed 
for  taxation  by  the  state  board  of  assessment,  but  must  be  assessed  by 
the  tax  assessors  of  the  counties  wherein  such  property  is  situated  ;  and 
this  is  true,  although  such  property  is  indispensable  and  essential  to  the 
operation  of  the   railroad. 

*See  generally,  25  Am.  &  Eng.  Enc.  Law  651  efseq. ;  7  Rap.  &  Mack's 
Dig.  861  et  seq. 
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Appeal  from  circuit  court,  Limestone  county;  H.  C.  Speake, 
Judge. 

Proceeding:s  to  vacate  an  assessment  by  the  Nashville  & 
Decatur  Railroad  Company  against  the  state  of  Alabama. 
From  a  decree  of  the  circuit  court  affirming  a  decree  of  the 
county  commissioners  in  favor  of  defendant,  the  petitioner 
appeals.     Affirmed. 

The  proceedings  in  this  case  were  commenced  by  a  petition 
being  filed  by  the  Nashville  &  Decatur  Railroad  Company, 
addressed  to  the  court  of  county  commissioners  of  Limestone 
county.  This  petition  averred  that  the  petitioner  was  the 
owner  of  certain  property,  described  therein,  which  said 
property  is  situated  in  Limestone  county;  that  said  property 
has  been  assessed  for  taxation  in  the  year  1900  as  escaped  by 
the  tax  assessor  of  Limestone  county ;  and  that  the  same  has 
been  regularly  reported  to  the  court  of  county  commissioners, 
as  required  by  law.  It  was  then  averred  that  the  petitioner 
was  a  railroad  organization,  and  existing  under  the  laws  of  the 
states  of  Tennessee  and  Alabama;  that  it  owns  a  railroad 
extending  from  Limestone  county,  Ala. ;  that  all  the  property 
assessed  by  the  tax  assessor  as  having  escaped  taxation  is  used 
and  occupied  by  the  petitioner  for  the  purpose  of  carrying  on 
its  business  as  a  railroad  company,  and  is  necessary  in  the 
operation  of  its  road;  that  such  property  constitutes  an 
essential  part  of  its  railroad,  and  is  on  the  right  of  way  of  the 
petitioner;  that  the  petitioner  could  not  discharge  its  duties 
to  the  public  without  having  the  property  described  for  use  as 
freight  and  passenger  stations,  etc.  It  is  then  further  averred 
in  the  petition  that  said  property  is  wholly  used  by  the  peti- 
tioner as  a  common  carrier,  for  the  purposes  above  stated, 
and  that  the  petitioner  has,  in  accordance  with  the  laws  of 
Alabama,  made  return  of  said  property  for  the  year  1900  to 
the  state  auditor,  and  that  t^e  state  board  of  assessment  has 
assessed  the  same  for  the  year  1900,  which  board  has  the  ex- 
clusive jurisdiction  of  the  assessment  of  said  property  for 
taxation,  and  that,  therefore,  said  propertv  is  not  liable  to 
assessment  for  taxation  by  the  county  authorities  of  Lime- 
stone county.  The  prayer  of  the  petition  was  that  the  court 
of  county  commissioners  set  aside,  reject,  annul,  and  vacate 
said  assessment  as  made  by  the  tax  assessor.  The  property 
referred  to  in  the  petition,  and  alleged  to  have  been  assessed 
as  escaped  property  by  the  tax  assessor,  was  the  following: 
The  cotton  platforms  at  a  station  called  ** State  Line,"  which 
platforms  are  within  less  than  50  feet  of  the  center  line  of  the 
main  track  of  the  petitioner;  the  depot  building  at  Harris 
Station,  which  is  within  50  feet  of  the  center  line  of  the  main 
track;  the  depot  at  Elkmont.  which  extends  49  feet  from  the 
center  line  of  the  main  track,  and  is  situated  on  a  lot  which 
extends  75  feet  in  width  from  the  center  line  of  the  main  track ; 
the  depot  and  lot  occupied  by  it  in  the  city  of  Athens  (the 
tracks  of  the  petitioner  are  laid  in  Monroe  street,  in  Athens, 
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and  the  depot  is  on  lot  i,  in  block  24,  and  the  buildine  extends 
from  62  to  74  feet  beyond  the  center  line  of  the  main  track) ; 
a  water  tank  at  Athens,  which  is  located  also  on  Monroe 
street,  and  is  about  8  feet  from  the  center  of  the  main  track. 
There  was  a  motion  made  by  Limestone  county  to  dismiss 
the  petition  upon  the  following  grounds:  (i)  It  contains  no 
answer  to  the  assessment  of  said  property  by  the  tax  assessor. 
(2)  It  presents  no  valid  reason  or  ground  for  vacating  or 
annulling  the  assessment.  (3)  Said  state  board  of  assessment 
of  railroads  has  no  power  or  authority  to  assess  the  property 
so  assessed.  (4)  It  is  immaterial  whether  the  railroad  could 
be  operated  without  the  property  assessed  or  not.  (5)  The 
property  so  assessed  is  subject  alone  for  taxes  by  the  tax 
assessor  of  Limestone  county,  and  no  authority  or  power  is 
given  by  law  to  the  state  board  of  assessment  to  assess  such 
property.  The  court  of  county  commissioners  sustained  the 
motion  to  dismiss  the  petition,  and  rendered  a  decree  declar- 
ing that  the  property  described  in  the  petition  was  properly 
subject  to  assessment  by  the  tax  assessor  of  Limestone  county. 
From  this  decree  an  appeal  was  taken  to  the  circuit  court. 
In  the  circuit  court  the  cause  was  tried  by  the  court  without 
a  jury,  upon  an  agreed  statement  of  facts.  In  this  agreed 
statement  of  facts  the  property  sought  to  be  assessed  for  tax- 
ation and  referred  to  was  set  out  as  above  stated,  and  it  was 
further  stated  therein  that  the  line  of  the  railroad  and  the 
petitioner  extended  through  Limestone  county,  and  that  said 
property  assessed  by  the  tax  assessor  was  used  and  occupied 
by  said  railroad  company  for  the  purposes  averred  in  the 
petition,  and  that  the  same  constituted  an  essential  part  of  its 
railroad,  and  that  said  property  is  located  along  its  right  of 
way,  and  is  wholly  used  by  it  as  a  common  carrier,  for  the 
purposes  stated,  as  a  part  of  its  railroad,  and  not  otherwise. 
The  agreed  statement  of  facts  then  continues  as  follows:  **It 
is  further  agreed  that  said  railroad  company  has  made  return 
of  its  property  for  the  year  1900  to  the  state  auditor,  as  re- 
quired bv  the  laws  of  the  state,  and  that  the  state  board  of 
assessment  has  assessed  the  same  for  the  year  igoo,  except 
that  said  return,  and  the  assessment  thereon,  do  not  specif- 
ically describe  or  include  the  property  herein  involved.  The 
property  herein  involved  has  always  heretofore  been  returned 
by  defendant  to  the  county  tax  assessor  of  Limestone  county. 
The  state  board's  assessment  of  main  and  side  tracks  is  at  the 
same  valuations  per  mile,  respectively,  for  the  year  igoo, 
when  defendant  refused  to  return  the  property  involved  to 
the  county  tax  assessor,  as  for  the  year  preceding,  when  it 
did  so  return  said  property  to  the  county  tax  assessor.'* 
Upon  this  evidence  the  court  rendered  judgment,  affirming  the 
decision  and  judgment  of  the  court  of  county  commissioners, 
and  held  that  the  tax  assessments  as  made  by  the  tax  assessor 
were  valid,  and  that  said  property  of  the  Nashville  &  Decatur 
Railroad  Company  was  subject  to  assessment  for  taxes  by  the 
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county  officers  of  Limestone  county.     From  this  judgment  the 
petitioner  appeals,  and  assigns  the  rendition  thereof  as  error. 

J.  M.  Falkner,  Thos.  G.,  Chas.  P.,  &  J.  B.  Jones,  and 
Humes,  Sheflay  &  Speake.  for  appellant. 

Chas.  G.  Brown,  Atty.  Gen.,  and  Thos.  C.  McCIellan,  for 
the  State. 

TYSON,  J.  The  franchises,  right  of  way,  roadbed,  and 
tracks  of  a  railroad,  together  with  the  rolling  stock  by  which 
it  is  operated,  are  practically  and  substantially  one  property, 
though  its  lines  may  extend  through  several  counties  and 
states.  The  injustice  and  inequalities  resulting  from  the 
assessment  of  such  property,  in  parcels,  by  different  officials, 
and  the  unequal  distribution  of  the  proceeds  of  taxations, 
based  on  values  thus  assessed,  to  the  several  jurisdictions 
which  afford  protection  to  the  property,  are  evils  which  our 
legislation  has  constantly  sought  to  avoid.  Since  the  act  of 
1 868,  our  statutes,  for  the  purpose  of  taxation,  have  treated 
certain  items  of  property  of  a  railroad  as  a  unit,  or  one  piece 
of  property,  to  be  assessed  by  a  single  board,  and  have  dis- 
tributed the  proportion  of  county  taxes  derived  among  the 
several  counties  in  which  the  railroad  is  situated  in  the  pro- 
portion the  number  of  miles  in  that  county  bears  to  the  total 
length  of  the  road :  while  other  items  of  taxable  property  of 
railroads  have  been  treated  as  local  property,  to  be  assessed 
by  the  officials  of  the  county  where  it  is  situate,  and  which 
derived  the  entire  benefit  of  taxes  thereon,  without  any  ref- 
erence to  the  value  of  the  other  property  of  the  railroad,  in 
other  counties.  In  other  words,  for  the  purposes  of  taxation, 
certain  property  has  been  delocalized  and  treated  as  pertain- 
ing equally  to  the  whole  line,  and  therefore  to  be  assessed  by 
a  single  board,  distributing  the  taxes  thus  derived  in  the 
manner  we  have  stated  above;  while  other  propertv  has  been 
considered  as  purely  local,  to  be  assessed  by  local  officers, 
wherever  the  property  is  situated,  so  that  the  county  in  which 
it  is  assessed  may  have  the  benefit  of  its  full  taxable  value. 
What  these  several  items  are,  which  are  thus  classified  for  the 
purpose  of  different  assessment  and  distribution,  are  carefully 
selected  and  defined  by  our  statute.  Code,  §§  3964-3976.  In 
determining  what  shall  be  classed  as  local  and  what  is  to  be 
considered  as  pertaining  to  the  whole  line,  the  legislature  has 
not  always  been  governed  by  the  necessity  for  the  use  of  the 
things  so  selected.  In  the  operation  of  a  railroad,  water 
supplies  and  tanks  are  certainly  as  indispensable  parts  of  the 
road  as  side  tracks,  yet,  as  we  shall  presently  see,  one  is 
specifically  mentioned  as  an  item  of  property  pertaining  to  the 
whole  road,  while  the  other  is  treated  as  local  and  assessable 
by  the  local  authorities. 

During  the  past  30  years  the  construction  and  policy  of 
these  statutes  have  been  several  times  before  this  court,  though 
not  upon  the  precise  question  here  presented.  State  Auditor 
V.  Jackson  Co.,  65  Ala.  143;  Perry  Co.  v.  Selma,  M.  &  M.  R. 
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Co.,  58  Ala.  556;  State  v.  Board  of  Revenue  &  Road  Com'rs 
of  Mobile  Co.,  73  Ala.  65.  The  provisions  of  these  statutes 
have  been  carried  forward  substantially  as  they  now  appear 
in  the  Codes  of  1876,  1886,  and  i8g6.  During  that  lone:  period, 
the  high  executive  officers  of  the  state,  who  constitute  the 
state  board  of  assessment,  charged  with  the  assessment  of  the 
property  of  railroads,  have  uniformly  held  that  such  board  of 
assessment  had  no  jurisdiction  to  assess  any  property  of  rail- 
roads, except  right  of  way,  roadbed,  side  tracks,  and  main 
tracks,  together  with  the  locomotives  and  cars,  and  supplies 
carried  on  trains  for  sale  to  employees,  and  that  structures  of 
all  kinds  on  the  right  of  way  were  properly  assessable  by  the 
assessors  of  the  county  in  which  such  property  is  found.  This 
construction  of  the  statute,  if  the  matter  were  one  of  doubt, 
is  persuasive  to  the  conclusion,  at  least,  against,  if  not  fatal 
to,  the  contention  of  appellant.  We  need  not  and  do  not, 
however,  rest  our  opinion  on  this  ground,  since  the  same 
result  inevitably  follows  from  the  proper  construction  of  the 
statute  itself.  The  state  board  of  assessment  is  a  mere 
creature  of  the  statute,  possessing  only  statutory  powers,  and 
a  limited  jurisdiction.  It  has  no  jurisdiction  whatever  to 
assess  any  property  of  a  railroad  company,  save  as  the  statute 
confers  that  right  upon  it.  The  statute  requires  railroad 
companies  to  make  returns  to  the  auditor.  These  returns 
must  be  in  writing,  and  show  the  total  length  of  line,  **includ- 
ing:  the  right  of  way,  roadbed  and  side  tracks  and  main  tracks 
in  this  state,"  and  the  number  of  cars  and  the  amount  of  sup>- 
plies,  etc.  These  returns  the  auditor  must  lay  before  the 
state  board  of  assessment.  Code,  §  3964.  The  governor, 
secretary  of  state,  auditor,  and  treasurer  constitute  a  board 
for  the  assessment  of  items  of  property  of  railroads  and  other 
companies ''required  to  be  returned  to  the  auditor.*'  When 
the  state  board  of  assessment  meets,  it  must  determine  the 
valuation  of  the  different  items  of  property  ''required  to  be 
returned  to  the  auditor, ' '  and  assess  such  property  for  taxa- 
tion. Section  3968.  There  is  also  a  provision  that  "all  prop- 
erty, real  or  personal,'*  belonging  to  a  railroad,  "which  is  not 
required  to  be  returned  to  the  auditor,"  must  be  returned  to 
the  tax  assessor  of  the  county  in  which  it  is  taxable,  and  by 
him  assessed  as  the  property  of  like  kind  of  private  citizens 
of  his  county.  It  thus  appears  from  the  very  words  of  the 
statute,  and  by  repeated  provisions  therein,  that  the  jurisdic- 
tion of  the  state  board  of  assessment  to  assess  any  items  of 
railroad  property  is  entirely  dependent  on  the  fact  whether, 
under  the  law,  such  items  "are  required  to  be  returned  to  the 
auditor."  It  is  of  no  consequence  how  indispensable  the 
property  may  be  to  the  operation  of  the  road,  or  what  its 
character  is.  If  the  railroad  is  not  "required  to  return  it  to 
the  auditor,"  the  state  board  is  wholly  without  jurisdiction 
to  assess  it,  and  it  must  be  assessed  by  the  county  tax  assessor. 
This  is  the  deliberate  and  carefully  repeated  provision  of  the 
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statute,  and  the  courts  have  no  power  to  enlarge  or  diminish 
the  jurisdiction  of  the  state  board  by  construction  or  amend- 
ment based  upon  the  supposed  incongruity  of  requiring  the 
right  of  way  to  be  returned  to  one  tribunal  and  other  property 
to  another.  The  legislature  knew,  of  course,  that  railroads 
frequently  maintain  station  houses,  depot  buildings,  machine 
shops*  tanks,  and  fixtures  on  the  right  of  way,  but  the  statute 
nowhere  requires  any  of  these  things  to  be  returned  to  the 
auditor,  but,  on  the  contrary,  by  careful  enumeration  of 
specific  things  which  are  on  the  right  of  way,  to  wit,  roadbed, 
side  track,  and  main  track,  requires  these  special  items  of 
property,  and  these  only,  to  be  returned  to  the  auditor,  and 
thus>  by  the  careful  enumeration  of  specific  things,  which  are 
required  to  be  returned  to  him,  excluding  the  duty  to  return 
anything  else  which  may  be  on  the  right  of  way.  As  nothing 
which  is  on  the  right  of  way,  except  the  roadbed,  side  and 
main  tracks,  is  "required  to  be  returned  to  the  auditor,]*  the 
state  board  is  without  jurisdiction  to  assess  any  other  items 
of  property  than  those  named,  notwithstanding  such  items 
may  be  upon  the  right  of  way. 

The  sections  of  the  Code  above  referred  to,  however,  are 
not  the  only  sections  which  govern  in  determining  what  is 
included,  and  was  intended  to  be  included,  by  the  language 
employed  in  section  3964,  as  to  the  items  * 'required  to  be 
returned  to  the  auditor.  * '  Section  3973,  for  instance,  pro- 
vides that  when  the  county  assessor  receives  notice  from  the 
auditor  of  the  number  of  miles  in  his  county,  and  the  propor- 
tionate value  of  the  other  property  assessable  by  the  state 
board  and  taxable  in  his  county, — cars,  supplies,  etc., — he 
must  enter  them  in  his  book  of  assessment,  ''in  addition  to 
the  assessment  of  other  real  estate,  fixtures,  machinery,  tools 
and  property  of  such  company,  to  be  assessed  as  other  prop- 
erty of  like  kind  owned  by  private  citizens  of  his  county.*' 
Section  3976,  as  we  have  seen,  has  further  made  explicit  pro- 
vision that  "all  property  real  or  personal,  belonging  to  a  rail- 
road company,  which  is  not  required  by  the  provisions  of  this 
article  to  be  returned  to  the  auditor,  must  be  returned  to  the 
tax  assessor  of  the  county  in  which  it  is  taxable  and  by  him 
assessed  as  other  property  of  the  company  is  returned  and 
assessed.**  It  seems  quite  clear  from  an  inspection  of  the 
statute  that  these  sections  provide  that  every  species  of  prop- 
erty which  is  not  specifically  "required  to  be  returned  to  the 
auditor**  shall  be  assessed  by  the  county  assessor,  whether  it 
be  on  or  off  the  right  of  way,  or  however  indispensable  to  the 
road. 

As  we  have  seen,  there  is  nothing  in  the  policy  or  words  of 
the  statute  which  can  lead  to  the  conclusion  that  the  law- 
makers intended  fixtures,  machinery,  and  tools  and  other 
property  which  the  county  assessor  is  specifically  commanded 
to  assess  shall  not  be  assessed  by  him  if  found  on  the  right  of 
way,  and,  in  that  event,  is  to  be  assessed  by  the  state  board. 
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although  these  specific  items  are  nowhere  '^required  to  be  re- 
turned to  the  auditor,"  and  carefully  excluded  from  the  juris- 
diction of  the  state  board  by  the  terms  of  the  statute  defining 
the  items '^required  to  be  returned  to  the  auditor.*'  What 
good  reason  can  be  assigned  for  imputing  a  legislative  intent, 
in  view  of  the  evident  policy  of  the  statute,  that  depots,  struc- 
tures, machinery,  and  fixtures  should  be  assessed  by  the  state 
board,  and  added  to  the  value  of  the  roadbed,  etc.,  to  be 
prorated  among  the  several  counties,  if  erected  on  the  right 
of  way,  and  yet  that  the  same  things,  if  found  a  few  feet  oflF 
the  right  of  way,  must  be  assessed  by  the  assessor  of  the  county 
in  which  the  property  is  situated?  What  substantial  reason 
can  be  given  for  imputing  a  legislative  intent  in  the  one  case 
that  the  value  of  this  structure  shall  be  added  to  the  value  of 
the  tracks,  etc.,  and  prorated  to  the  several  counties  in  pro- 
portion to  the  length  of  miles  of  road,  and  yet  that  in  the 
other  case  the  assessor  shall  assess  the  other  property,  and 
the  county  in  which  the  structure  is  located  shall  have  the 
benefit  of  its  full  taxable  value.?  The  sole  purpose  of  the  re- 
quirement that  the  total  length  of  railroad,  *' including  the 
right  of  way,  roadbed,  side  and  main  tracks,"  shall  be  returned 
to  the  auditor  for  taxation,  is  that  these  particular  items  shall 
be  distributed  pro  rata  to  the  different  counties  in  the  pro- 
portion the  miles  in  these  counties  bear  to  the  total  length  of 
the  whole  line,  instead  of  distributing  whatever  taxes  come 
from  the  value  of  tracks,  rights  of  way,  etc.,  in  each  county, 
solely  to  it.  There  was  no  purpose,  by  the  use  of  the  words 
**right  of  way"  in  specifying  things  that  are  ^'required  to  be 
returned  to  the  auditor,"  to  draw  within  the  grasp  of  the  juris- 
diction of  the  state  board  all  kinds  of  property  which  might 
be  found  on  the  right  of  way,  or  to  withdraw  from  the  local 
authorities  the  duty  to  assess  other  property  not  "required  to 
be  returned  to  the  auditor"  because  it  may  be  found  on  the 
right  of  way. 

When  the  context  and  policy  of  the  statute  are  considered, 
we  are  clear  that,  by  the  use  of  the  words  "right  of  way"  in 
describing  the  items  of  taxation  "required  to  be  returned  to 
the  auditor,"  the  legislature  meant  only  the  easement  of  the 
railroad  in  land  over  which  it  had  a  right  of  way,  and  not 
occupied  by  a  roadbed  and  side  track,  to  be  returned  and 
assessed  and  prorated  among  the  counties,  and  that  it  did  not 
attempt  to  confer  on  the  state  board  jurisdiction  of  other 
items  than  those  specifically  mentioned,  because  such  prop- 
erty might  be  found  on  the  right  of  way;  and  we  are  equally 
clear  that  the  use  of  the  words  "right  of  way,"  on  which 
might  be  found  things  not  specifically  "required  to  be  re- 
turned to  the  auditor,"  cannot  be  so  construed  as  to  give  the 
state  board  jurisdiction  of  items  which  other  provisions  of 
the  statute  require  to  be  assessed  by  other  officers.  Of  course, 
it  may  be  that  a  depot  or  station  house  on  the  right  of  way  is 
as  essential  to  the  operation  of  the  road  as  the  tracks  them- 
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selves,  and  it  may  also  be  conceded  that  every  structure  or 
thing  on  the  right  of  way  would  pass  by,  and  be  included  in, 
the  deed  to  the  rierht  of  way.  These  considerations,  however, 
are  of  no  moment  here,  since  the  question  is,  not  what  parts 
of  a  railroad  are  essential  to  its  operation,  or  what  thingrs  on 
the  right  of  way  would  ordinarily  pass'  by  a  conveyance  of  it ; 
but  it  is,  what  is  the  effect  on  the  jurisdiction  of  a  particular 
board  of  the  inclusion  of  the  * 'right  of  way'*  as  to  one  of  the 
items  of  the  property  required  to  be  returned  for  assessment 
to  that  board,  when  taken  in  connection  with  other  sections 
of  a  tax  statute,  which  provide  a  complete  system,  and  evince 
an  unmistakable  purpose  to  have  only  certain  items  of 
taxation,  which  the  statute  specifically  requires  to  be  returned 
for  assessment,  while  it  remits  the  assessment  of  all  other 
items  of  property  to  local  tribunals.^  However  essential  a 
structure  may  be  to  the  operation  of  a  railroad,  whether  it  be 
classed  as  real  or  personal  property  or  fixtures,  and  whether 
or  not  it  would  pass  by  a  conveyance  of  the  right  of  way,  can 
have  no  influence  in  determining  whether  such  items  are 
remitted  by  the  statute  to  a  state  board  or  required  to  be 
assessed  by  the  county  tax  assessor.  The  meaning  of  the 
words  employed  must  be  gathered  from  the  language  of  the 
statute  and  its  obvious  policy,  and  not  by  a  consideration  of 
what  the  words  **right  of  way"  would  include  in  a  different 
connection,  or  as  regards  the  effect  of  a  conveyance  of  it,  or 
the  effect  of  a  sale  of  it  in  a  collection  of  taxes. 
Affirmed. 


Tully  v.  Philadelphia,  W.  &  B.  R.  Co. 

{Superior  Court  of  Delaware^  NewcastUy  March  20,  igoi.) 

[SO  Atl.  Rep.  95.] 

Personal  Injuries — Contributory  Negligence  and  Negligence  after  Dis- 
covery of  Peril.* 
One  may  recover  for  injuries  arising^  from  the  neglig'ence  of  another, 
thoug^h  the  injured  party's  own  neglif^ence  exposed  him  to  the  injury, 
if  the  same  was  caused  by  the  other's  lack  of  care  after  becoming-  aware 
of  the  dangler. 

Negligence — Burden  of  Proof. 

The  burden  of  proof  is  on  the  plainti£P  to  prove  defendant's  neg-lig-ence 
by  a  preponderance  of  the  evidence. 

Care  Required  in  Managing  Trains  to  Avoid  Injuring  Persons. 

The  care  required  of  a  railroad  in  the  management  of  its  engines  and 
cars  is  all  the  care  which  the  peculiar  circumstances  of  the  case  require 
of  the  servants  of  the  company,  and  this  will  be  increased  or  diminished 
according  as  the  ordinary  liability  to  do  injury  to  others  is  increased  or 
diminished  in  their  operation. 

Same — Duty  to  Trespassers.! 

The  care  required  of  a  railroad  towards  trespassers  on  the  former's 
property,  or  while  there  by  the  permission  of  the  company  or  acquies- 

*See  extensive  notej  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  332  et  seq, 
tSee  Trudell  v.  Grand  Trunk  Ry.  Co,  (Mich.),  20  Am.  &  Eng.  R.  Gas., 
N.  S.,  316,  and  notes ^  Z72  et  seq. 

23  (N  s)  A  &  E  R  Cas— 14 
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cence,  is  to  refrain  from  gross  neg'lig'ence  or  willful  and  wanton  care- 
lessness. 

Care  Due  Child  on  Railroad  Property. 

A  railroad  company  is  bound  to  exercise  such  care  for  the  protection 
of  an  infant  on  its  property  as  would  be  reasonable  under  all  the  cir- 
cumstances, including  the  maturity  and  capacity  of  the  infant  and  his 
familiarity  with  the  surroundings  ;  but  the  company  is  not  required  to 
be  an  insurer  of  the  infant's  safety. 

Care  Required  of  Children.* 

A  child  is  held  only  to  such  a  degree  of  care  as  is  reasonably  to  be 
expected  from  children  of  his  age. 

Death  by  Wrongful  Act — Measure  of  Damages. 

The  measure  of  damages  in  an  action  for  the  loss  of  life  is  such  a 
sum  as  deceased  would  probably  have  earned  in  his  business  during  the 
remainder  of  his  life,  and  which  would  have  gone  to  his  next  of  kin, 
taking  into  consideration  the  age  of  deceased,  his  ability,  disposition  to 
labor,  and  habits  of  living  and  expenditure. 

Action  by  Thomas  J.  TuUy,  as  administrator  of  the  estate 
of  Henry  TuUy,  deceased,  against  the  Philadelphia,  Wilming- 
ton &  Baltimore  Railroad  Company.     Verdict  for  defendant. 

Argued  before  LORE,  C.  J.,  and  PENNEWILL  and 
BOYCE,  JJ. 

Joseph  Marvel  and  David  T.  Marvel,  for  plaintifi. 
H.  H.  Ward  and  Andrew.  C.  Gray,  for  defendant. 

PENNEWILL,  J.  (charging  jury).  In  this  action  Thomas 
J.  TuUy,  administrator  of  Henry  TuUy,  deceased,  seeks  to 
recover  from  the  defendant,  the  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Company,  damages  for  the  death  of  said 
deceased,  which  death  the  plaintiff  alleges  was  caused  by  the 
negligence  of  the  defendant  company.  It  is  averred  by  the 
plaintiff  that  the  defendant  so  negHgently  and  carelessly 
operated  its  road  on  the  25th  day  of  August,  1896,  at  the  place 
where  the  accident  occurred,  that  the  said  TuUy  was  violently 
thrown  from  a  car,  and  instantly  killed.  The  defendant  com- 
pany, on  the  other  hand,  denies  that  it  was  guilty  of  any  neg- 
ligence whatever  that  resulted  in  the  death  of  the  plaintifi's 
intestate ;  that  it  observed  all  the  care  and  prudence  that  it 
was  required  to  exercise  under  the  circumstances ;  and  that, 
if  the  death  of  Henry  TuUy  was  caused  by  negligence,  it  was 
his  own,  and  not  that  of  the  company ;  and  therefore  that  the 
plaintiff  cannot  recover  in  this  action.  It  is  admitted  that 
the  defendant  was  at  the  time  and  place  of  the  accident 
operating  the  road  and  cars  in  question,  and  it  will  be  for  you 
to  determine  from  the  testimony  in  this  case,  after  applying 
thereto  the  law  as  we  shall  declare  it  to  you,  whether  the 
death  of  Henry  TuUy  was  caused  by  the  negligence  of  the 
defendant,  and,  if  so,  whether  said  negligence  was  the  prox- 
imate cause  of  the  accident.  If  the  negligence  of  the  deceased 
was  the  proximate  cause  of  the  accident  and  death,  then  he 
contributed  to  the  accident,  and  the  plaintiff,    his  adminis- 

*See  Lemasters  v.  Southern  Pac.  Co.  (Cal.),  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  296,  and  notes y  299  etseq. 
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trator,  cannot  recover ;  and  where  there  has  been  mutual  neg- 
ligence, and  the  negligence  of  each  party  was  operative  at  the 
time  of  the  accident,  no  action  whatever  can  be  sustained. 
But,  if  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  accident  and  death,  in  that  case,  although  the 
deceased  might  have  been  guilty  of  some  negligence,  it  would 
not  be  contributory  negligence,  for  it  is  well  settled  that  the 
plaintiff  may  recover  damages  for  an  injtiry  caused  by  the 
defendant's  negligence,  notwithstanding  the  plaintiff's  own 
negligence  exposed  him  to  the  risk  of  injury,  if  such  injury 
was  proximately  caused  by  the  defendant's  failure,  after  be- 
coming aware  of  the  danger  of  the  plaintiff's  intestate,  to  use 
ordinary  care  for  the  purpose  of  avoiding  injury  to  him. 
Negligence  is  never  presumed  in  cases  of  this  character,  and, 
in  order  for  the  plaintiff  to  recover,  the  negligence  of  the 
defendant  must  be  proved  to  your  satisfaction  by  a  prepon- 
derance of  the  evidence.  What  constitutes  negligence  is  a 
question  of  law  for  the  court,  but  whether  negligence  exists  in 
the  particular  case  is  a  question  of  fact  for  the  determination 
of  the  iury.  Negligence  has  been  variously  defined  in  the 
courts  of  this  state,  but,  after  all,  the  different  definitions 
mean  substantially  one  and  the  same  thing.  It  has  been 
termed  the  want  of  ordinary  care ;  that  is,  the  want  of  such 
care  as  a  reasonably  prudent  and  careful  man  would  exercise 
under  similar  circumstances.  Murphy  v.  Hughes,  i  Penne- 
wilL  250,  40  Atl.  187;  Mills  V.  Railway  Co.,  i  Marv.  269,  40 
Atl.  1 1 14;  Knopf  V.  Railroad  Co.,  2  Pennewill,  392,  46  Atl. 
747.  It  has  been  also  termed  the  failure  to  observe,  for  the 
protection  of  the  interests  of  another  person,  that  degree  of 
care,  precaution,  and  vigilance  which  the  circumstances  justly 
demand,  whereby  such  other  person  suffers  injury.  Cooley, 
Torts,  630;  TuUy  v.  Railroad  Co.  (Del.  Sup. ;  not  yet  officially 
reported)  47  Atl.  1019.  In  the  latter  case,  decided  in  the 
supreme  court  of  this  state,  the  court  said:  ^'While  the 
obligation  to  exercise  care  in  the  conduct  of  one's  business 
varies  under  different  circumstances,  there  always  remains 
the  duty  to  exercise  such  reasonable  care  as  should  be  exer- 
cised by  a  person  of  ordinary  prudence  under  like  circum- 
stances." And  the  same  learned  judge,  in  the  course  of  his 
charge  to  the  jury  in  the  case  of  Price  v.  Charles  Warner  Co., 
I  Pennewill,  462,  42  Atl.  699,  said:  **What  is  due  and  proper 
care  must  depend  on  the  particular  facts  of  each  case ;  and 
general  propositions,  unless  limited  and  qualified  by  the  cir- 
cumstances under  consideration,  are  apt  to  be  misleading. 
*  *  *  A  railway  is  held  to  greater  caution  in  the  more 
thronged  streets  of  the  more  densely  populated  portions  of  the 
city  than  in  the  less  obstructed  streets  in  the  open  or  suburban 
parts.  *  *  *  Manifestly,  the  care  to  be  used  depends 
largely  upon  the  circumstances  of  each  case.  It  would,  there- 
fore, be  difficult,  if  not  dangerous,  to  lay  down  any  inflexible 
rules."     Chief  Justice  Gilpin,  in  delivering  the  opinion  of  the 
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court  in  the  case  of  Patterson  v.  Railroad  Co.,  4  Houst.  103, 
said:  **The  terms  *  ordinary  care  and  diligence,*  when 
applied  to  the  management  of  railroad  engines  and  cars  in 
motion,  must  be  understood,  however,  to  import  all  the  care, 
circumspection,  prudence,  and  discretion  which  the  peculiar 
circumstances  of  the  place  or  occasion  require  of  the  servants 
of  the  defendant  company,  and  this  will  be  increased  or 
diminished  accordmg  as  the  ordinary  liability  to  danger  and 
accident  and  to  do  injury  to  others  is  increased  or  diminished 
in  the  movement  and  operation  of  them."  It  will  become 
your  duty,  gentlemen  of  the  jury,  to  apply  the  principles  of 
law  in  respect  to  negligence,  and  about  which  we  think  there 
is  really  no  dispute,  to  the  facts  in  the  present  case,  and 
determine  whether  the  defendant  did  exercise  due  care,  and 
such  as  a  reasonably  prudent  man  would  have  exercised  under 
similar  circumstances. 

The  law  as  to  what  constitutes  such  negligence  as  will 
permit  a  plaintiff  to  recover  for  injuries  sustained  while  tres- 
passing on  the  property  of  the  defendant  has  been  very 
clearly,  and,  we  think,  correctly,  laid  down  by  this  court  in 
thf  case  gf  Weldon  v.  Railroad  Co.,  2  Pennewill,  11,  43  Atl. 
ii;9,  as  follows:  **But  where  persons  are  using  such  permis- 
sive way  without  such  invitation  of  the  company,  and  only 
upon  the  permission  or  silent  acquiescence  of  the  company, 
the  rule  of  law  is  the  same  as  in  the  case  of  mere  trespassers, 
— that  the  company  will  be  held  liable  only  for  such  injuries 
as  arise  from  its  gross  negligence  or  wanton  disregard  of 
human  life.  In  such  case  the  user  crosses  the  railway  at  his 
own  risk,  and  subject  to  ail  the  perils  of  the  way.  This 
doctrine  is  supported  by  the  highest  authority,  and  is  based 
upon  sound  reason.  It  would  be  unreasonable  to  hold  that  a 
person  who,  of  his  own  will,  and  for  his  own  convenience, 
enters  upon  the  land  of  another,  and  because  he  is  not 
ordered  off  of  the  premises  by  the  owner  of  the  land,  that  by 
such  forbearance  on  the  part  of  the  owner  he  should  acquire 
such  a  status  as  to  impose  upon  such  owner  the  duty  to  see 
that  the  way  is  safe  for  such  gratuitous  licensee,  and  that  no 
accident  should  befall  him  while  thus  using  the  premises  for 
his  own  convenience.  How  much  more  reasonable  to  hold 
that  such  gratuitous  licensee  should  proceed  at  his  own  risk, 
with  every  sense  alert  for  his  own  protection,  save  only  as 
against  wanton  negligence  on  the  part  of  the  owner.  Any 
other  doctrine  would  impose  unreasonable  burdens  upon  a 
merely  private  owner  of  land.  But  where  the  owner  is  the 
operator  of  a  public  line  of  railway,  with  tracks  and  numerous 
sidings,  of  necessity  open  to  the  public  in  country,  town,  and 
city,  it  would  impose  intolerable  burdens,  and  require  an  enor- 
mous force  of  employees,  to  watch  and  guard  every  possible 
opening  along  its  lines,  and  would  so  cripple  the  move- 
ment of  trains  as  to  make  rapid  transit  a  matter  of  impossi- 
bility.    This  is  irrespective  of  the  added  danger  to  all  travelers 
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by  rail  that  would  arise  from  obstructions  and  accidents  thus 
encouraged  on  the  part  of  careless  users  of  railroad  premises. 
Indeed,  the  doctrine  that  a  naked  license  or  permission  to 
enter  upon  one's  premises  will  not  create  a  duty  or  impose  an 
obligation  on  the  part  of  the  owner  towards  the  licensee  to 
provide  against  danger  or  accident  is  so  elementary  that  it 
cannot  be  questioned. ' '  Although,  in  that  case,  there  was 
involved  a  way  by  permission  or  silent  acquiescence  on  or 
over  the  tracks  of  the  company,  yet  the  rule  there  laid  down 
would  be  equally  applicable  to  all  cases  where  the  plaintiff 
sues  for  injuries  received  while  trespassing  on  the  property  of 
the  defendant,  or  while  there  by  his  mere  permission  and 
silent  acquiescence,  and  without  any  invitation  or  inducement 
from  the  defendant.  And  therefore,  in  the  case  before  us,  we 
say  to  you  that  the  defendant  could  be  liable  only  for  such 
injuries  as  arose  from  its  gross  negligence  or  willful  and 
wanton  carelessness.  In  the  case  of  Patterson  v.  Railroad 
Co.,  the  court  said:  '*It  is  well  settled  in  the  law  that  rail- 
road companies  have  the  exclusive  right  to  occupy,  use,  and' 
enjoy  their  railway  tracks  and  siding,  and  such  exclusive  right 
is  absolutely  necessary  to  enable  them  properly  to  perform 
the  duties  of  their  employment.  *  *  *  And  any  person 
going  upon,  using,  or  occupying  a  track  or  siding,  or  any  part 
of  the  same,  of  a  railroad  company,  without  its  consent,  is 
held  in  law  to  be  there  wrongfully,  and  therefore  to  be  a  tres- 
passer; and  in  case  of  injury  happening  to  his  person  or 
property  while  so  trespassing  upon  it  from  the  movement  of 
the  engine  or  cars  of  the  company  over  it  he  is  without 
remedy,  and  cannot  recover  damages  for  the  injury,  unless  it 
is  at  the  same  time  proved  by  affirmative  evidence  that  the 
agents  or  servants  of  the  company  having  the  direction  and 
management  of  such  engines  or  cars  could,  by  the  exercise  of 
ordinary  care  and  diligence  on  their  part,  have  prevented  or 
avoided  it  under  the  circumstances,  or  that  they  willfully  or 
wantonly  did  it."  It  appears,  therefore,  and  is  the  law,  that 
what  would  be  ordinary  care  and  diligence  .in  one  case  might 
not  be  in  another,  and  that  in  some  cases  the  failure  to  use 
ordinary  care  and  diligence  even  for  the  protection  of  tres- 
passers would  constitute  gross  negligence  and  carelessness, 
and  subject  the  party  guilty  thereof  to  an  action  for  damages. 
It  is  true,  as  stated  by  the  court  in  the  case  of  Tully  v.  Rail- 
road Co.,  supra,  that  ''the  mere  fact  that  a  plaintiff,  when  he 
suffered  the  injury  complained  of,  was  a  trespasser  on  the 
defendant's  premises,  and  would  not  have  been  injured  if  he 
had  not  so  trespassed,  is  not  conclusive  evidence  of  contrib- 
utory negligence"  (i  Shear.  &  R.  Neg.  §  97);  and  that 
"there  are  many  approved  cases  in  which  trespassers  have 
recovered  damages  for  personal  injuries,  and  this  is  especially 
so  in  cases  of  children"  (Id.  §  98).  In  the  case  of  Cummins 
V.  Spruance,  4  Har.  3i«;.  it  was  held  that  the  master  of  the 
defendant's  vessel  was  without   excuse  for  running  against  a 
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vessel  out  of  her  proper  place,  and  in  a  position  of  danger  in 
a  navigable  stream,  if,  by  the  exercise  of  ordinary  skill,  care, 
and  diligence,  he  could  have  avoided  the  collision;  and  that 
in  such  cases  the  defendant  would  be  liable.  It  is  universally 
conceded  that  a  trespasser  may  recover  for  injuries  resulting 
from  the  gross  negligence  or  carelessness  of  the  defendant. 
It  was  laid  down  in  the  case  of  Price  v.  Charles  Warner  Co., 
supra,  that  street  car  companies  had  not  the  right  to  run  down 
persons  or  vehicles  whenever  upon  their  tracks,  even  when 
there  unlawfully  or  negligently,  if,  by  the  exercise  of  reason- 
able care  on  the  part  of  those  in  charge  of  the  cars,  collision 
could  be  avoided.  But  these  cases,  and  the  principles  of 
law  declared  therein,  mean  simply  this:  That  even  towards 
trespassers  railroad  companies  must  exercise  such  care  and 
diligence  as  a  reasonably  prudent  man  would  ordinarily  use 
under  similar  circumstances  and  conditions,  and  which  it 
would  be  gross  negligence  and  carelessness  not  to  use.  It  is 
not  so  high  a  degree  of  care  and  diligence  as  the  company 
would  be  required  to  use  for  the  protection  of  persons  law- 
fully and  rightfully  on  its  tracks.  It  is  not  such  care  and 
diligence  as  makes  it  necessary  for  a  railroad  company  to 
carefully  examine  its  property  or  be  on  the  lookout  for  tres- 
passers. Neither  is  it  such  care  and  diligence  as  would  inter- 
fere with  the  proper  and  faithful  discharge  by  the  employees 
of  the  company  of  their  duties  and  labors,  but  only  such  as 
would  be  reasonable  and  proper  under  all  the  circumstances 
and  conditions  surrounding  the  case  at  the  particular  time. 
In  the  case  now  before  us,  if  the  servants  of  defendant  saw 
Henry  Tully  in  the  position  he  was  just  before  the  accident, 
and  could  have  prevented  the  accident,  but  made  no  e£Fort  to 
do  so,  then  there  was  such  a  lack  of  care  as  would  constitute 
gross  negligence.  And  we  may  say  that,  even  though  he  was 
not  then  actually  seen  by  the  servants  of  the  company,  yet  if 
he  and  they  were  so  situated  that  he  might  have  been  seen,  and 
must  have  been  seen  if  they  had  used  proper  care  under  the 
circumstances,  there  was  such  a  want  of  care  and  diligence 
as  would  amount  to  gross  negligence.  But,  on  the  other  hand, 
although  the  said  Tully  was  in  such  a  position  as  that  he 
might  have  been  seen  by  said  servants,  yet  if  he  was  not  seen 
because  of  their  attention  to  their  work  and  duties  in  hand, 
there  was  not  a  want  of  proper  and  reasonable  care,  and  the 
company  was  not  guilty  of  gross  negligence.  It  is  true,  and 
we  so  charge  you,  that  a  railroad  company  is  bound  to  use 
greater  care  in  the  operation  of  their  engines  and  cars  in  more 
populous  places,  and  at  points  where  many  persons,  and 
especially  children,  are  in  the  habit  of  gathering,  than  they 
would  be  required  to  use  in  places  not  much  frequented.  It 
is  also  true  that,  if  a  railroad  company  discovers  an  infant 
upon  its  property,  it  should  exercise  such  care  for  his  protec- 
tion from  injury  as  would  be  reasonable  under  all  the  circum- 
stances, including  the  maturity  and  capacity  of  the  infant  and 
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his  familiarity  with  the  surroundings  and  conditions.  But  the 
company  is  not  required  to  be  an  insurer  of  the  infant's  safety, 
to  anticipate  his  presence  on  the  tracks,  or  to  use  any  greater 
care  than  the  circumstances  reasonably  require.  A  railroad 
company  has  a  right  to  run  its  trains  as  usual,  without  special 
precaution  as  to  trespassers  or  licensees ;  and  if  such  persons 
— be  they  adults  or  children — put  themselves  in  danger  with- 
out any  notice  to  the  trainmen,  or  so  suddenly  that  no  reason- 
able degree  of  care  will  suffice  to  protect  them,  no  recovery 
can  be  had. 

While  it  is  a  rule  of  law  that  contributory  negligence  on  the 
part  of  the  person  injured  will  defeat  the  recovery  of  damages 
for  the  injury,  yet  such  rule  is  somewhat  afiected  by  the  rel- 
ative rights  and  duties  of  the  plaintiff  and  defendant  at  the 
time  and  under  the  circumstances  of  the  accident,  growing 
out  of  the  infancy  of  the  plaintiff  or  person  injured.  It  is  a 
well-established  rule  of  law  that  the  conduct  of  children,  in 
the  matter  of  contributory  negligence,  should  not  be  governed 
by  the  same  rule  that  governs  adults ;  for,  while  it  is  the  duty 
of  the  infants  to  exercise  ordinary  care  to  avoid  the  injuries  of 
which  they  complain,  ordinary  care  for  them  is  that  degree 
of  care  which  children  of  the  same  age,  of  ordinary  care  and 
prudence,  are  accustomed  to  exercise  under  like  circum- 
stances. But  this  is  not  an  inflexible  rule,  and  is  to  be  modi- 
fied according  to  the  maturity  and  capacity  of  the  infant,  his 
ability  to  understand  and  appreciate  the^  danger,  and  his 
familiarity  with  all  the  surroundings  and  conditions  in  each 
particular  case ;  and  it  is  for  the  jury  to  say  whether,  under 
all  the  circumstances,  the  infant  exercised  reasonable  care. 
Weldon  v.  Railroad  Co.,  supra.  If  you  are  satisfied  by  a  pre- 
ponderance— that  is,  the  weight — of  the  evidence,  taking  into 
consideration  all  the  facts  and  circumstances  of  the  case, 
that  the  death  of  Henry  Tully  was  caused  by  the  gross  neg- 
ligence and  carelessness  of  the  defendant  company,  without 
fault  on  his  part  (therein  considering  his  age,  intelligence, 
familiarity  with  the  place  and  all  the  surroundings),  then  your 
verdict  should  be  for  the  plaintiff,  and  the  measure  of  damages 
would  be  such  a  sum  as  the  deceased  would  probably  have 
earned  in  his  business  during  life,  and  which  would  have  gone 
to  his  next  of  kin,  taking  into  consideration  the  age  of  the 
deceased,  his  ability,  disposition  to  labor,  and  habits  of  living 
and  expenditure.  Maxwell  v.  Railway  Co.,  i  Marv.  199,  40 
AtL  945.  We  do  not  think  that  the  doctrine  of  exemplary 
damages  applies  to  cases  like  the  present.  Although  the 
authorities  are  somewhat  conflicting  as  to  the  measure  of 
damages  in  cases  like  the  present,  we  feel  bound  to  adhere  to 
the  rule  l»id  down  in  the  Maxwell  Case.  In  that  case  this 
court  placed  a  construction  upon  the  statute  which  provides 
for  suits  of  this  character.  We  think  the  rule  there  laid  down 
is  based  upon  sounder  reason,  and  is  supported  by  better 
authority,  than  the  one  that  recognizes  a  different  doctrine. 
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Even  thou£:h  the  plaintiff's  intestate  in  the  Maxwell  Case  was 
not  an  infant,  still  there  was  no  evidence  of  any  substantial 
benefit  to  the  beneficiaries  or  next  of  kin  during  the  life  of  the 
deceased.  If  you  should  believe  that  the  contributory  negli- 
gence of  Henry  TuUy  himself  was  the  cause  of  his  death  (bear- 
ing in  mind  what  we  have  said  to  you  relative  to  contributory 
negligence  on  the  part  of  an  infant),  or  if  you  should  not  be 
satisfied  that  the  gross  negligence  of  the  defendant  company 
was  the  proximate  cause  of  such  death,  your  verdict  should 
be  for  the  defendant.  The  burden  is  upon  the  plaintiff  to 
show  that  the  gross  negligence  or  willful  or  wanton  careless- 
ness of  the  defendant  was  the  proximate  cause  of  the  acci- 
dent. The  case  is  now  with  you,  gentlemen  of  the  jury.  You 
will  remember  the  testimony.  Of  that  you  are  the  sole  judges, 
and  upon  that  you  must  make  up  your  verdict,  after  applying 
thereto  the  law  as  we  have  stated  it. 

Verdict  for  defendant. 


Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v,  Jackson. 

{Court  of  Appeals  of  Kentucky y  Oct,  5,  igoo.) 
[58  S.  W.  Rep.  526.] 

Injury  to  Trespasser  on  Train — Liability  of  Railroad.* 

Defendant's  conductor  finding  plaintiff  trespassing  upon  the  train, 
gave  him  permission  to  ride  to  a  certain  point,  upon  the  condition  that 
he  should  get  off  there  and  throw  the  switch.  Plaintiff  testified  that  he 
threw  the  switch,  voluntarily  got  back  on  the  train,  and  signaled  the 
engineer  to  back  it  on  the  switch  ;  and  that  the  engineer  in  the  course 
of  such  operation  caused  the  train  to  give  a  sudden  jerk,  resulting  in 
plaintiff's  fall  from  the  train  and  injury  by  a  car.  Held^  that  plaintiff 
was  a  trespasser  on  the  train  after  throwing  the  switch,  and  the  railroad 
owed  him  no  duty  but  that  of  saving  him,  if  he  was  discovered  to  be  in  a 
perilous  position  by  the  trainmen,  and  could  be  saved  by  the  exercise  of 
reasonable  care. 

Appeal  from  circuit  court,  Scott  county. 

**Not  to  be  officially  reported." 

Action  by  Walter  Jackson,  by  next  friend,  against  the 
receiver  of  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Rail- 
road Company,  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,    and  defendant  appeals.     Reversed. 

Victor  F.  Bradley,  for  appellant. 
Owens  &  Finnell,  for  appellee. 

PAYNTER.  J.  The  appellee,  Walter  Jackson,  was  a  boy 
over  16  years  of  age  when  he  lost  his  arm  by  appellant's  car 
passing  over  it.     A  freight  train  on  the  appellant's  road  left 

*As  to  the  degree  of  care  due  trespassers  on  trains,  see  Merrielecs  v. 
Wabash  R.  Co.  (Mo.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  158,  and  notes,  169  et 
seq. 

As  to  whether  persons  riding  on  trains  by  permission  of  employers 
are  passengers  or  employees,  see  note,  20  Am.  &  Bng.  R.  Cas.,  N.  S.,  169. 
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Georgetown,  going  to  or  beyond  a  station  called  '^Donerail/' 
on  its  line.     Before  it  started,  the  appellee  got  on   three  or 
four  times,  but  was  compelled  to  leave  it  by  appellant's  em- 
ployees.    When  it  reached  the   Y   beyond   Georgetown,   he 
succeeded  in  getting  on,   but    was    afterwards  discovered, 
according  to  his  testimony,  by   the  conductor,   who  said   he 
might  ride  to  Donerail  if  he  would  throw  the  switch  at  that 
place.     This  testimony  was  offered  for  the   purpose  of  trying 
to  show  that  he  sustained  the  relationship  of  passenger  to  the 
appellant.     According  to  his  testimony,  when  the  train  reached 
the  switch  at  Donerail,  which  seems  to  have   been  near  the 
depot,  he  got  off  and  threw  it,  and  then  got  back  on,  and 
signaled  the  engineer  to  back  the  train ;  that  he  did  back  it  so 
as  to  handle  some  cars  on  the  switch ;  that  he  then  started  the 
train  forward,  and  in  doing  so  a  suddeh  jerk  was  given,  which 
caused  him  to  fall  and  receive  the  injury.     He  said  that,  if  the 
whistle  was  blown  or   bell  rung  before  the  train  started,  he 
did  not  hear  either.     If  it  could  be  said  that  he  sustained  the 
relationship  of  passenger  to  the  carrier  from  the  time  the  con- 
ductor gave  him  permission  to  ride  until  he  threw  the  switch, 
that  relationship  certainly  ceased  when  he  threw  it,  because, 
according  to  his  claim,  he  was  permitted  to  ride  upon  the 
train  on  condition  that  he  would  throw  it  at  Donerail.     There 
was  nothing  in  this  arrangement  which  rendered  it  necessary 
for  him  to  again  get  on  the  train.     He  had  reached  his  des- 
tination.    The  conductor  was  standing  at  the  depot,  and  the 
switch  was  on  the  opposite  side  of  the  train  from  where  he 
was  standing.     So  far  as  the  testimony  of  the  appellee  shows, 
the  conductor  was  looking  after  his  duties  as  such  from  where 
he  stood,  and  there  is  no  evidence  that   he  saw  the  appellee 
after  he  got  back  on  the  train.     While  the  appellee  testifies 
that  he  signaled  the  engineer  to   back  the  train,  that  is  no 
evidence  of  the  fact  that  he  did  act  upon  that  signal,  as  there 
were  four  other  men  connected  with  the  train,  whose  business 
it  was  to  look  after  its  movements  and  give  necessary  signals. 
He  testifies  that  he  gave  the  signal  from   the  right  side  of  the 
train, — the  side  upon  which  the  engineer  was  sitting, — and 
that  the  engineer  was  looking  back  through  his  window. 
Still,  that  does  not  prove  that  the  engineer  did  see  him  or  his 
signal,  but  simply  shows  that,  if  he  had  cast  his  eyes  where 
the  appellee  stood,  he  could  have  ^een  him.     If  the  appellee 
had  been  an  employee  in   operating  the  train,  and  had  given 
a  sig^nal  to  back  it  under  the  circumstances  stated    by  him, 
then  an  inference  might  be  drawn,  or  a  presumption  indulged, 
that  the  engineer  saw  him  and  acted  on  his  signal.     In  our 
opinion,  when  the  appellee  returned  to  the  train  at  Donerail 
he  became  a  trespasser,  and  the  only  duty  the  appellant  owed 
him  was,  if  he  was  discovered  in  a  perilous  position,  to  save 
him,  if  it  could  do  so  with  the   exercise  of  reasonable  care. 
Besides  this,  there  is  no   proof  offered  by  the  appellee   to 
show  that  the  jerk  which  threw  him  from  the  train  was  one 
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that  was  unusual  in  the  moving  of  freight  trains,  or  that  any 
unnecessary  force  was  applied  to  the  train,  which  produced 
the  sudden  movement  designated  as  a  jerk.  There  was  no 
negligence  shown  upon  which  to  base  a  recovery.  A  per- 
emptory instruction  should  have  been  given.  The  judgment 
is  reversed,  for  proceedings  consistent  with  this  opinion. 


L0UISVI1.1.K  &  N.  R.  Co.  V,  Smith. 

{Supreme  Court  0/  Alabama,  April  11  y  1901.) 
[30  So.  Rep.  571.] 

Injury  to  Employee  Caused  by  Sudden  Checking  of  Car — Liability.* 

In  an  action  against  a  railroad  company  by  a  switchman  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiff  being  thrown 
from  a  car,  where  his  duties  called  him,  by  the  sudden  jerking  or 
checking  of  the  car,  alleged  to  have  been  caused  by  the  negligence  of 
the  foreman  of  the  switching  crew  or  the  engineer,  where  there  is  evi- 
dence tending  to  show  that  the  car  upon  which  the  plaintiff  was  stand- 
ing just  before  the  accident  was  suddenly  and  violently  jerked  or  jarred, 
and  that  this  resulted  from  the  negligence  complained  of  in  the  com- 
plaint, the  general  affirmative  charge  requested  by  defendant  is  prop- 
erly refused. 

Same— Contributory  Negligence — Duty  to  Look  Out  for  Signals. 

In  an  action  against  a  railroad  company  by  a  switchman  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiff  being  thrown 
from  a  car,  where  his  duties  had  called  him,  by  a  sudden  jerk  or  check 
of  said  car,  alleged  to  have  been  caused  by  the  negligence  of  the  fore- 
man of  the  switching  crew,  or  by  the  engineer  in  charge  of  the  engine 
engaged  in  the  switching,  where  the  evidence  shows  that  the  control  of 
the  acts  of  the  switchman  and  of  the  movements  of  the  train  that  was 
being  switched  was  by  means  of  signals  given  by  the  foreman  of  the 
switching  crew  in  charge  of  the  train  to  the  engineer  and  switchman, 
and  that  it  was  the  duty  of  the  switchman  to  keep  a  lookout  for  all 
signals  given  by  the  foreman,  a  charge  asserts  a  correct  proposition,  and 
should  be  R-iven  at  the  request  of  the  defendant,  which  instructs  the 
jury  that,  if  they  believe  the  evidence,  **it  was  the  duty  of  the  plaintiff, 
in  riding  the  car,  to  have  kept  a  lookout  for  any  and  all  signals  that 
might  have  been  given  by  the  employee  of  the  defendant." 

Same — Liability. 

In  such  a  case  a  charge  is  erroneous  and  properly  refused  which 
instructs  the  jury  that  if  they  "believe  from  the  evidence  that  there 
was  no  more  shaking  and  jarring  in  said  car  at  the  time  of  the  injury  to 
the  plaintiff  than  was  usual  or  customary  on  defendant's  railroad  at 
and  before  that  time,  their  verdict  must  be  for  the  defendant"  ;  such 
charge  failing  to  predicate  like  conditions  or  similar  circumstances, 
such  as  existed  at  the  time  of  the  alleged  injury. 

Same — Instructions. 

In  such  a  case  a  charge  asserts  a  correct  proposition,  and  should  be 
given  at  the  request  of  the  defendant,  which  instructs  the  jury  that: 
**  A.1  though  the  jury  may  believe  from  the  evidence  that  said  car  was  sud- 
denly stopped,  and  that  the  speed  of  said  car  was  suddenly  checked,  and 
that  said  car  was  otherwise  jarred,  at  the  time  plaintiff  was  injured 
yet  they  must  find  for  the  defendant  unless  they  further  believe  from 
the  evidence  that  said  sudden  stopping  of  said  car,  or  the  sudden  check- 
ing of  said  car,  caused  an  unusual  shaking  or  jarring  of  said  car." 

*See  generally,  5  Rap.  &  Mack's  Dig.  120  et  seg.;  14  Am.  &  Eng. 
Enc.  Law  886  el  seg. 
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Appeal  from  city  court  of  Birmingham ;  Charles  A.  Senn, 
Judge. 

Action  by  Joseph  E.  Smith  against  the  Louisville  &  Nash- 
ville Railroad  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

The  complaint  contained  four  counts.  In  the  first  count  it 
was  averred  that  the  plaintiff  was  in  the  employment  of  the 
defendant  as  a  switchman,  and  while  so  engaged  in  the  dis- 
charge of  his  duties  the  personal  injuries  complained  of  were 
received ;  that  he  was  thrown  from  the  top  of  a  freight  car, 
upon  which  he  had  gone  to  discharge  his  duties  as  a  switch- 
man ;  that  while  so  upon  the  top  of  said  car  he  was  thrown 
or  caused  to  fall  from  it,  and  suffered  the  injuries  complained 
of,  by  reason  of  the  negligence  of  the  defendant's  engineer, 
one  Crow,  who  '^negligently  caused  or  allowed  said  engine  to 
suddenly  stop  said  car,  or  suddenly  check  the  speed  thereof, 
or  said  car  to  be  otherwise  jarred  by  means  of  said  engine. '  * 
In  the  sceond  count  the  negligence  complained  of  was  that 
the  foreman  of  the  switching  crew,  one  John  Kelly,  **  negli- 
gently caused  or  allowed  said  car  to  be  suddenly  stopped,  or 
the  speed  thereof  suddenly  checked,  or  the  speed  of  said  car 
to  be  otherwise  jarred,  as  aforesaid,  while  plaintiff  was  upon 
said  car  as  aforesaid,  and  in  a  position  where  said  sudden 
checking  or  stopping  or  jarring  was  dangerous  to  him."  The 
negligence  alleged  in  the  third  count  was  substantially  the 
same  as  alleged  in  the  second.  In  the  fourth  count  the  plain- 
tiff averred  the  negligence  as  follows :  **  Plaintiff  further  avers 
that  he  suffered  said  injuries  and  damage  as  aforesaid  by  rea- 
son of  the  negligence  of  a  person  in  the  service  or  emploj'- 
ment  of  defendant  who  had  charge  or  control  of  a  signal  upon 
said  railway,  viz.  one  of  the  members  of  the  crew  of  which 
plaintiff  was  a  member,  and  whose  name  is  to  plaintiff 
unknown,  by  means  of  said  signal  of  which  he  had  charge  or 
control  as  aforesaid  negligently  caused  the  said  engine  to  sud- 
denly stop  said  car,  or  check  the  speed  thereof,  or  otherwise 
jar  same  while  plaintiff  was  in  such  position  upon  said  car 
that  the  sudden  stopping  or  checking  the  speed  of  said  car  as 
aforesaid  was  dangerous  to  him;  all  to  plaintiff's  damage 
twenty  thousand  dollars,  wherefore  he  sues.*'  There  were 
demurrers  interposed  to  the  first,  second,  and  fourth  counts  of 
the  complaint,  and  motion  made  to  strike  the  third  count 
from  the  file.  Each  of  these  motions  was  overruled,  to  which 
rulings  the  defendant  separately  excepted ;  but  it  is  unnecessary 
on  the  present  appeal  to  set  out  the  grounds  of  the  demurrer 
and  motion.  The  defendant  pleaded  the  general  issue  and  the 
followine  special  pleas:  **(4)  For  further  answer  to  said  com- 
plaint the  defendant  says  that  the  plaintiff  was  himself  guilty 
of  negligence  which  contributed  proximately  to  his  alleged  in- 
jury in  the  negligent  manner  in  which  he  conducted  himself 
in  the  performance  of  his  work.  (5)  For  further  answer  to 
said  complaint  the  defendant  says  that  the   plaintiff  was  him- 
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self  guilty  of  negligence  which  contributed  proximately  to  his 
alleged  injury,  in  this:  that  he  got  upon  or  stood  upon  the 
car  from  which  he  fell  in  such  a  negligent  manner  that  the 
jarring  of  the  car,  which  was  necessarily  incident  to  the  busi- 
ness and  to  the  work  for  which  he  was  employed,  caused  him 
to  lose  has  balance.  (6)  For  further  answer  to  the  complaint 
the  defendant  says  that  the  plaintiff  was  himself  guilty  of  neg- 
ligence which  contributed  proximately  to  his  alleged  injury, 
in  this:  that  he  negligently  failed  to  secure  himself  upon 
the  car  from  which  he  fell."  On  the  trial  of  the  cause 
the  evidence  showed  that  at  the  time  of  the  accident  the 
plaintiff  was  in  the  employment  of  the  defendant  as  a 
switchman;  that  the  accident  occurred  in  the  yard  of  the 
defendant;  that  this  yard  was  situated  somewhere  about 
Twenty-Fourth  street,  in  Birmingham,  and  that  the  switch- 
ing was  done  between  Twenty-Fourth  street  and  Twentieth 
street;  that  there  was  a  little  down  grade  from  Twenty-Fourth 
street  to  Twentieth  street;  that  the  train  contained  ii  cars; 
that  it  was  customary,  in  switching  the  cars  upon  the  different 
tracks  in  the  yard,  for  one  of  the  switchmen,  in  response  to 
a  signal  from  the  foreman,  who  was  John  Kelly,  to  go  upon 
the  top  of  the  car,  and,  as  it  was  cut  loose  from  the  train,  to 
stop  it  by  means  of  putting  on  the  brake  when  it  had  reached 
the  point  to  where  it  was  intended  to  be  carried;  that  it  was 
in  response  to  a  signal  of  this  kind  from  the  foreman  that  the 
plaintiff  was  upon  the  car  from  which  he  fell.  The  evidence 
for  the  plaintiff  tended  to  show  that  as  the  train  of  ii  cars 
which  were  being  switched  moved  down  from  Twenty-Fourth 
street  towards  Twentieth  street,  John  Kelly,  the  foreman  of 
the  switching  crew,  signaled  him,  the  plaintiff,  to  go  upon  the 
car  nearest  Twentieth  street,  and  take  it  down  to  a  certain 
point  on  the  track;  that  in  response  to  this  signal  he  climbed 
up  on  the  side  of  the  car  designated  by  means  of  a  ladder 
attached  to  the  side,  and  that  just  as  he  got  up  on  the  top  of 
the  car,  and  had  straightened  himself  up  to  go  to  the  brake, 
which  was  at  the  other  end  of  the  car,  the  car  was  suddenly 
stopped,  and  there  was  a  violent  jerk  or  checking  of  the  car, 
which  caused  him  to  be  thrown  from  the  top  of  the  car  on 
the  track,  where  he  received  the  injuries  complained  of.  It 
was  shown  by  the  evidence  that  it  was  customary  for  the  fore- 
man, after  he  had  signaled  the  switchman  to  take  the  car 
being  switched  upon  a  certain  track,  to  go  in  between  the  car 
that  the  switchman  was  on,  and  cut  it  loose  from  the  re- 
mainder of  the  train ;  and  the  plaintiff's  evidence  tended  to 
show  that  after  giving  said  signal  for  him  to  go  upon  the  car 
John  Kelly  proceeded  to  go  between  the  cars  for  the  purpose 
of  cutting  said  car  loose  from  the  other  part  of  the  train.  The 
plaintiff,  as  a  witness  in  his  own  behalf,  testified  that  he  had 
a  great  deal  of  experience  as  a  brakeman  and  as  a  switchman ; 
that  the  car,  at  the  time  of  the  accident,  was  jerked  with  such 
violence  that  it  caused  him  to  lose  his  balance;  that,  while  it 
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was  an  unusual  jerk,  he  had  seen  cars  jerked  or  jarred  equally 
as  much,  but  that  the  jerk  which  caused  him  to  fall  was  hard, 
violent,  and  sudden.  The  evidence  for  the  defendant  tended 
to  show  that  the  car  was  not  stopped  just  prior  to  the  acci- 
dent, and  that  there  was  no  jerk  or  jar  which  was  not  ordi- 
narily incident  to  the  handling  and  switching  of  freight  cars. 
The  testimony  of  the  engineer  who  was  handling  the  engine 
engaged  in  switching  said  cars  was  that  just  prior  to  the  acci- 
dent he  received  a  signal  from  the  foreman  to  '^slack  ahead," 
and  that  just  about  the  time  the  slack  reached  the  rear  car  he 
received  the  signal  to  stop;  that  he  thereupon  applied  the  air, 
and,  upon  being  informed  that  a  man  was  under  the  train, 
reversed  the  engine,  and  stopped  it  within  a  few  inches.  The 
evidence  as  to  the  extent  of  the  injuries  received  by  the  plain- 
tiff was  in  conflict;  that  of  the  plaintiff  tending  to  show  that 
the  injuries  received  were  serious,  while  that  of  the  defend- 
ant tended  to  show  that  they  were  slight  and  not  permanent. 
Upon  the  introduction  of  all  the  evidence,  the  court,  at  the 
request  of  the  plaintiff,  gave  to  the  jury  the  following  written 
charges:  (i)  "The  court  has  charged  the  jury  that,  unless  the 
jury  believe  from  the  evidence  in  this  case  that  the  car  upon 
which  plaintiff  was  riding  was  by  defendant's  employees  or 
employee  stopped,  or  the  speed  thereof  was  suddenly  checked, 
or  said  car  was  otherwise  unusually  jarred,  then  their  verdict 
must  be  for  the  defendant.  The  court  does  not  mean  to  charge 
the  jury  by  this  that,  if  the  stopping  or  checking  of  the  train, 
if  any,  was  with  no  greater  force  than  was  usual  under  other 
circumstances  than  those  in  the  case  under  consideration, 
plaintiff  could  not  recover,  but  it  is  true  that,  if  such  stopping 
or  checking,  if  any  is  shown  by  the  evidence,  was  greater  than 
is  usual  under  the  same  circumstances,  then  plaintiff  could  not 
recover. ' '  (2)  *  *  The  burden  of  proving  contri  butory  negligence 
is  on  the  defendant,  and,  unless  the  jury  are  reasonably 
satisfied  from  the  evidence  that  plaintiff  was  guilty  of  negli- 
gence himself  which  proximately  helped  to  bring  about  his 
own  injuries,  defendant  fails  on  his  pleas  of  contributory  neg- 
ligence." (3)  **  Plaintiff  is  not  shown  in  this  case  to  have 
been  guilty  of  contributory  negligence  unless  the  evidence 
reasonably  satisfies  the  jury  that  plaintiff  did  something  which 
a  reasonably  prudent  man  would  not  have  done  under  the  same 
circumstances,  or  failed  to  do  something  which  a  reasonably 
prudent  man  would  have  done  under  the  same  circumstances. " 
The  defendant  separately  excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  the  following  charges  requested  by  "it: 
(i)  **If  the  jury  believe  the  evidence  in  this  case,  they  must 
find  a  verdict  for  the  defendant."  (2)  ** If  the  jury  believe 
the  evidence  in  this  case,  they  must  find  a  verdict  for  the 
defendant  under  the  third  count  of  the  complaint."  (3)**! 
charge  you,  gentlemen  of  the  jury,  if  you  believe  the  evidence, 
that  it  was  the  duty  of  the  plaintiff,  in  riding  the  car,  to  have 
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kept  a  lookout  for  any  and  all  signals  that  might  have  been 
given  by  the  employee  of  the  defendant'*  (4)  **If  the  jury 
believe  from  the  evidence  that  there  was  ho  more  shaking 
and  jarring  in  said  car  at  the  time  of  the  injury  to  the  plain- 
tiff thai!  was  usual  or  customary  on  defendant's  railroad  at 
and  before  that  time,  their  verdict  must  be  for  the  defendant." 
(5)  **Although  the  jury  may  believe  from  the  evidence  that 
said  car  was  suddenly  stopped,  and  that  the  speed  of  said  car 
was  suddenly  checked,  and  that  said  car  was  otherwise  jarred 
at  the  time  plaintiff  was  injured,  yet  they  must  find  for  the 
defendant,  unless  they  further  believe  from  the  evidence  that 
said  sudden  stopping  of  said  car,  or  the  sudden  checking  of 
said  car,  caused  an  unusual  shaking  or  jarring  of  said  car." 
There  were  verdict  and  judgment  for  the  plaintiff,  assessing 
his  damaees  at  $3,000.  The  defendant  appeals,  and  assigns  as 
error  the  several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

Thos.  G.  Jones,  Chas.  P.  Jones,  and  Alex  C.  Birch,  for 
appellant. 

Bowman  &  Harsh,  for  appellee. 

DOWDELL,  J.  The  assignments  of  error  in  the  record  to 
the  rulings  of  the  court  upon  demurrer  and  motion  are  not 
insisted  upon  in  argument  by  appellant.  Indeed,  the  insist- 
ence by  appellant  is  confined  to  those  assignments  of  error 
based  upon  the  refusal  of  the  court  to  give  the  several  written 
charges  pointed  out  requested  by  the  defendant  in  the  court 
below,  and  our  consideration  of  the  case  will  therefore  be 
confined  to  those  assignments. 

As  to  the  general  affirmative  charge  requested  by  the  defend- 
ant, as  well  as  the  affirmative  charge  as  to  the  third  count  of  the 
complaint,  we  are  not  prepared  to  say,  upon  a  consideration 
of  the  entire  evidence  introduced  upon  the  trial,  that  it  does 
not  admit  of  different  conclusions  under  the  issues  made  by 
the  pleading.  The  general  charge  should  never  be  given 
where  there  is  any  conflict  in  the  evidence  as  to  any  material 
fact  in  issue  upon  which  a  recovery  may  be  had,  or  where  the 
evidence  fairly  admits  of  a  conclusion  or  inference  which  may 
be  drawn  by  the  jury  adverse  to  the  right  of  recovery  by  the 
partv  requesting  such  charge. 

Charge  No.  3  requested  by  the  defendant  and  refused  by  the 
court,  though  somewhat  broad  in  statement,  nevertheless,  in 
our  opinion,  contained  a  correct  proposition  of  law,  and 
which,  when  referred  to  the  evidence  in  this  case,  was  neither 
abstract  nor  misleading.  The  complaint  charges  negligence 
in  the  control  and  superintendence  exercised  over  the  car  from 
which  the  plaintiff  is  alleged  to  have  been  thrown  or  caused 
to  fall,  and  in  his  evidence  plaintiff  shows  that  this  control  or 
superintendence  was  exercised  by  means  of  sisrnals  given  by 
the  foreman  in  charge  of  the  train  crew  to  the  engineer  and 
switchman ;  that  it  was  the  foreman's  duty  to  give  such  signals, 
and  the  duty  of  other  members  of  the  crew,  including  plaintiff. 


Am  &  Eng  MASTER  AND. SERVANT  223 

RCas 

L/Ouisville  &  N.  R.  Co.  v.  Smith 

to  direct  the  movement  of  the  engine  and  cars  in  obedience  to 
such  signals.  The  evidence  further  shows  without  conflict  that 
it  was  the  duty  of  the  switchman  to  keep  on  the  lookout  for  all 
signals  given  by  the  foreman.  The  appellee  thus  recognized 
and  established,  by  his  pleadings  and  evidence,  the  office  and 
import  of  such  signals,  and  bases  charges  of  negligence  upon  the 
manner  in  which  the  duty  of  signaling  was  performed.  It 
needs  no  argument  to  show  the  justice  of  the  proposition  that, 
if  it  be  the  duty  of  one  employee  to  control  the  action  of 
engine  and  cars,  and  the  actions  of  other  employees  in  charge 
thereof,  by  means  of  signals,  it  is  also  the  duty  of  such  other 
employees,  not  only  to  obey  such  signals  as  they  mav  see 
given,  but  also  to  keep  on  a  lookout  for  all  signals  that  may 
be  given  by  such  employee  whose  duty  it  is  to  make  them. 
The  duty  to  give  signals  implies  a  corresponding  duty  to  see 
and  obey  the  same,  and  the  performance  of  said  latter  duty 
with  due  and  ordinary  care  necessarily  implies  the  further  duty 
of  being  on  the  watch  for  all  such  signals.  A  failure  in  such 
latter  duty  would  tend  to  show  contributory  negligence  upon 
the  part  of  the  plaintiff,  such  as  was  charged  under  the  fourth 
plea  in  answer  to  the  complaint.  We  do  not  mean  to  say  that 
a  failure  to  see  any  signal  that  might  be  given  would  nec- 
essarily imply  negligence, — such,  for  instance,  as  signals  made 
where  it  is  impossible  for  one  to  see  them,  or  made  at  such  a 
time  as  when,  in  the  proper  performance  of  the  duties  of  his 
position,  the  attention  of  an  employee  is  necessarily  directed 
elsewhere ;  but  such  reasons  as  these  do  not  conflict  with 
the  general  duty  to  keep  a  proper  lookout  for  all  signals  that 
may  be  given  by  one  whose  duty  it  is  to  give  them  on  the  part 
of  another  whose  duty  it  is  to  receive  them.  Under  the  evi- 
dence charge  No.  3  was  proper,  and  should  have  been  given, 
leaving  it  to  the  jury  to  say  whether  or  not  the  plaintiff  had 
been  gruilty  of  contributory  negligence  in  failing  to  observe  or 
be  governed  by  the  signal  of  the  foreman,  Kelly,  for  the  stop- 
ping of  the  train,  which  the  engineer  and  fireman  testify  was 
given  by  said  Kelly. 

Charge  4  requested  by  the  defendant  was  bad  in  its  failure  to 
predicate  like  conditions,  or  similar  circumstances,  such  as 
existed  at  the  time  of  the  alleged  injury.  It  is  a  matter  of 
common  knowledge  that  jerking  and  jarring,  with  more  or 
less  violence,  necessarily  attend  the  handling  of  locomotives 
and  cars  under  the  circumstances  and  conditions  shown  in 
evidence  in  this  case,  and  it  cannot  be,  as  a  matter  of  law, 
questioned  that  the  plaintiff  assumed  the  risk  incident  to  the 
usual  and  customary  performance  of  his  duty  as  switchman 
under  his  said  complaint.  The  jerking  or  jarring  of  the  car 
on  which  the  plaintiff  was  at  the  time  riding  in  the  perform- 
ance of  his  duty  is  alleged  in  the  complaint  as  the  immediate 
and  direct  cause  of  the  injury  complained  of,  and  that  this 
jerking  and  jarring  resulted  from  the  sudden  stopping  or  check- 
ing of  said  car.     There  is  no  pretense  that  the  defendant  was 
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guilty  of  any  wanton  or  willful  misconduct  causing  plaintiff's 
injury.  The  right  of  action  is  based  solely  upon  simple  neg- 
ligence. 

Charge  5  requested  by  the  defendant  asserts  that,  *^  although 
the  jury  may  believe  from  the  evidence  that  said  car  was 
suddenly  stopped,  and  that  the  speed  of  said  car  was  suddenly 
checked,  and  that  said  car  was  otherwise  jarred  at  the  time 
plaintiff  was  injured,  yet  they  must  find  for  the  defendant  un- 
less they  further  believe  from  the  evidence  that  said  sudden 
stopping  of  said  car,  or  the  sudden  checking  of  said  car,  caused 
an  unusual  shaking  or  jarring  of  said  car. ' '  If  the  jerking 
and  jarring  was  such  as  was  customary  and  usual,  and  not  an 
unusual  jerking  or  jarring,  then  the  incident  risk  was  one  that 
was  assumed  by  the  plaintiff  in  his  said  employment.  We  are 
of  the  opinion  that  the  charge  was  proper,  and  should  have  been 
given  as  requested.  Railroad  Co.  v.  Wilmer,  Q7  Ala.  168,  11 
South.    886;  Railroad  Co.    v.  Miller,   120  Ala.    543,  24  South. 

955. 

For  the  error  in  refusing  charges   3  and  5  requested  by  the 

defendant,  the  judgment  of  the  court  below  must  be  reversed, 

and  the  cause  remanded. 


L0UISVI1.1.E  &  N.  R.  Co.  V.  Jones. 

{Supreme  Court  of  Alabama,  June  6,  /po/.) 

[30  So.  Rep.  586.] 

Injury  to  Employee — Liability  for  Negligence  of  Employee  Intrusted 
with  Superintendence  in  Using  Improper  Appliances.* 
In  an  action  against  a  railroad  company  by  the  administrator  of  a 
deceased  employee  to  recover  damages  for  the  death  of  the  plaintiff's 
intestate,  which  was  caused  by  a  car  falling  upon  the  intestate  while  he 
was  assisting-  in  placing  it  upon  the  track,  a  count  of  the  complaint 
which  bases  the  recovery  on  the  negligence  of  one  to  whom  the  defend- 
ant had  intrusted  superintendence,  in  that  said  person  ''negligently 
caused  or  allowed  the  use  of  means  or  appliances  in  or  about  attempt- 
ing to  get  said  car  on  said  rails  which  would  likely  cause  or  allow  said 
car  to  fall,"  states  a  sufficient  cause  of  action. 

Same — Same. 

In  such  a  case,  a  count  of  the  complaint  which  counts  upon  the  negli- 
gence of  one  to  whom  superintendence  was  intrusted  by  the  defendant, 
in  that  said  person  negligently  ''caused  or  allowed  the  attempt  to  get 
said  car  upon  said  rails  without  proper  appliances,"  states  a  sufficient 
cause  of  action. 

Same — Same— Pleading. 

In  such  a  case,  a  count  of  the  complaint  which  attempts  to  present 
a  case  under  subdivision  1  of  section  1749  of  the  Code,  and  alleges  that 
there  was  a  defect  in  the  condition  of  the  ways,  works,  machinery,  or 
plant  connected  with  or  used  in  the  business  of  the  defendant,  in  that 
the  "appliances  used  by  defendant  in  or  about  attempting  to  get  said 
car  upon  said  rails  were  not  proper  and  sufficient  for  that  purpose,"  does 
not  state  a  cause  of  action,  and  is  subject  to  demurrer. 

*See  5  Rap.  &  Mack's  Dig.  725  et  seq. 
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Death  by  Wrongful  Act — Measure  of  Damages  in  Action  by  Administra- 
tor.* 
In  an  action  ag'ainst  a  railroad  company  by  an  administrator  to  re- 
cover damages  for  the  alleged  negligent  killing  of  the  plaintiff's  intes- 
tate by  the  defendant,  the  damages  recoverable  are  to  be  measured  by 
the  pecuniary  value  of  the  life  of  the  employee  to  his  next  of  kin, 
resulting  either  from  a  relation  of  dependency,  or  from  the  distribution 
of  such  estate  as  it  may  be  inferred  from  the  evidence  he  would  have 
earned  and  saved  but  for  his  untimely  death. 

Same — Damages— Evidence  of  Dependency  of  Intestate's  Mother.f 

In  an  action  by  an  administrator  against  a  railroad  company  to  re- 
cover damages  for  the  alleged  negligent  killing  of  the  plaintiff's  intes- 
tate, where  it  is  shown  that  the  intestate  at  the  time  of  his  death  waa 
unmarried,  and  was  22  or  23  years  old,  and  was  sober  and  frugal,  the 
fact  that  the  intestate's  mother  was  a  widow,  and  stood  in  the  relation 
of  dependency  to  the  intestate,  is  relevant,  and  admissible  in  evidence. 

Same — Same — Evidence  of  Earning  Capacity.^ 

In  such  an  action  it  is  relevant  and  competent  to  introduce  testimony 
to  show  the  decedent's  experience  in  railroading;  such  evidence  being 
relevant  as  to  the  measure  of  damages  by  way  of  showing  the  earning 
capacity,  and  also  on  the  question  arising  under  the  defense  of  contrib- 
utory negligence. 

Injury  to  Employee — Opinion  Evidence  as  to  What  Are  Proper  Appli- 
ances.g 
In  an  action  against  a  railroad  company  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intestate,  who  was,  at  the  time 
of  the  accident,  in  the  employment  of  the  defendant,  where  it  is  shown 
that  the  injuries  were  sustained  while  the  plaintiff's  intestate  waa 
assisting  in  placing  a  derailed  car  back  upon  the  track,  and  that,  in 
order  to  do  this,  jackscrews  were  being  used,  it  is  competent  to  show 
by  a  witness,  who  testified  that  he  had  for  10  years  worked  upon  a 
section  of  a  railroad,  the  efficacy  of  jackscrews  in  an  effort  to  place  a 
derailed  car  back  upon  the  track. 

Same — Use  by  Several  Companies  Not  Sufficient  Test  of  What  Are 
Proper  AppHances.  I 
While  the  fitness  of  railroad  appliances  for  special  usage  may  be  tested 
by  what  is  shown  to  be  the  custom  on  well-regulated  roads  with  respect 
to  such  uses  under  like  circumstances,  the  practice  or  custom  of  a  few 
well-regulated  companies  does  not  have  that  effect  as  a  conclusion  of 
law ;  and  therefore,  in  an  action  against  a  railroad  company  to  recover 
for  personal  injuries,  where  one  of  the  issues  involved  was  whether  the 
appliances  used  at  the  time  of  the  accident  were  suitable  for  the  especial 
use  to  which  they  were  put,  charges  which  propose  to  make  a  standard 
test  of  the  fitness  of  such  appliances  by  the  usage  of  eight  companies 
are  invasive  of  the  province  of  the  jury,  and  properly  refused. 

Same — Issues. 

In  an  action  by  an  administrator  against  a  railroad  company  to  recover 
damages  for  the  alleged  negligent  killing  of  plaintiff's  intestate,  who 
was  killed  while  assisting  in  putting  a  derailed  car  back  upon  the  track, 
where  the  negligence  complained  of  was  that  of  the  superintendent  in 
charge  of  such  work  using  jackscrews  to  support  the  car  which  waa 
being  lifted,  and  that  such  appliances  were  not  suitable  for  the  use  to 
which  they  were  put,  charges  which  withdraw  from  the  jury  the  question 

*See  3  Rap.  &  Mack's  Dig.  924  et  seq.  ;  15  Cent.  Dig.,  col.  2663  et 
seq.;  8  Am.  A  Eng.  Enc  Law  (2d  Ed.)  908  etseq. 

+Sec  Chicago,  P.  &  St.  L.  R.  Co.  v.  Woolridge  (111.),  13  Am.  &  Eng. 
R.  Gas.,  N.  S.,  501,  and  notes,  507  et  seq» 

JSee  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  292. 

^See  generally,  8  Rap.  &  Mack's  Dig.  233  etseq.  ;  12  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  459  et  seq, ;  20  Cent.  Dig.,  col.  3261  et  seq.;  Id,  280  et  seq,. 

I  See  generally,  5  Rap.  &  Mack's  Dig.  68  et  seq. 

23  (N  s)  A  &  E  R  Ca8~15 
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of  whether  there  was  neg'ligent  superintendence  in  omitting'  the  use  of 
supports  in  addition  to  the  jackscrews  are  erroneous,  and  properly 
refused. 

Same — Contributory  Negligence— Instruction  Ignoring  Absence  of 
Knowledge. 
In  such  an  action,  charges  which  predicate  the  intestate's  contributory 
negligence  upon  his  doing  certain  acts  with  which  he  was  charged  in  a 
a  particular  way,  and  pretermitting  all  inquiry  as  to  the  fact  of  whether 
or  not  he  had  knowledge  that  such  acts  on  his  part  were  negligent,  are 
erroneous,  and  properly  refused. 

Death  by  Wrongful  Act — Measure  of  Damages — Sum  Expended  for 
Support  of  Mother  and  Sister. 
In  such  a  case  a  charge  is  properly  refused  which  instructs  the  jury 
that,  if  they  find  that  the  plaintiff's  intestate  "expended  all  his  earnings 
upon  the  support  and  maintenance  of  himself  and  his  mother  and  single 
sister,  and  that  he  saved  nothing  from  his  earnings,  and  I  charge  you 
that  if  you  find  for  the  plaintiff  the  damages  assessed  by  you  must  be 
such  sum  as,  being  put  at  interest  at  the  rate  of  eight  per  cent,  per 
annum,  will  each  year,  by  taking  a  part  of  the  principal  and  adding  it 
to  the  interest,  yield  the  amount  annually  expended  on  the  mother  and 
sister,  and  so  that  the  whole  remaining  principal  at  the  end  of  the  life 
expectancy  of  Walter  T.  Jones,  added  to  the  interest  on  this  balance  for 
the  last  year  of  such  expectancy,  will  equal  the  amount  annually 
expended  on  the  mother  and  sister." 

Instructions. 

A  charge  to  the  jury  which  gives  such  undue  prominence  to  a  particu- 
lar phrase  of  the  evidence  favorable  to  the  person  asking  said  charge  as 
to  depreciate  the  other  evidence  not  so  favorable  is  erroneous,  and  prop- 
erly refused. 

Appeal  from  circuit  court,  Jefferson  county ;  A.  A.  Coleman^ 
Judge. 

Action  by  Stephen  A.  Jones,  as  administrator  of  the  estate 
of  Walter  T.  Jones,  against  the  Louisville  &  Nashville  Rail- 
road Company.  From  a  verdict  in  favor  of  plaintiff,  defend- 
ant appeals.     Reversed. 

This  action  was  brought  by  S.  A.  Jones,  as  administrator  of 
the  estate  of  Walter  T.  Jones,  deceased,  against  the  appellant, 
the  Louisville  &  Nashville  Railroad  Company,  and  sought  to 
recover  damages  for  the  alleged  negligent  killing  of  the  plain- 
tiff's intestate;  the  damages  claimed  being  $25,000.  The 
complaint  contained,  as  amended,  10  counts.  The  plaintiffs 
subsequently  abandoned  all  the  counts  of  the  complaint  ex- 
cept the  first,  second,  third,  and  seventh.  It  was  alleged  in 
each  of  the  counts  of  the  complaint  that  the  defendant  was 
engaged  in  operating  a  railroad,  and  that  while  one  of  the 
trains  of  the  defendant  was  running  upon  one  of  its  tracks  a 
car  became  derailed,  and  that  while  the  plaintiff's  intestate, 
who  was  in  the  service  and  employment  of  the  defendant,  was 
assisting  in  getting  said  car  upon  the  rails  of  the  track,  the 
car  fell  upon  said  intestate,  and  so  injured  him  that  he  died. 
The  allegations  of  negligence  contained  in  the  first,  second, 
third,  and  seventh  counts  were  as  follows:  (i)  ** Plaintiff 
alleges  that  said  car  fell  upon  his  intestate,  and  he  died  as 
aforesaid,  by  reason  and  as  a  proximate  consequence  of  a 
defect  in  the  condition  of  the  ways,  works,  machinery,  or  plant 
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connected  with  or  used  in  the  said  business  of  defendant, 
which  said  defect  arose  from,  or  had  not  been  discovered  or 
remedied  owing  to,  the  negligence  of  defendant,  or  of  some 
person  in  the  service  of  defendant,  and  intrusted  by  it  with 
the  duty  of  seeing  that  the  said  ways,  works,  machinery,  or 
plant  were  in  proper  condition,  viz.  the  appliances  used  by 
defendant  in  or  about  attempting  to  get  said  car  upon  said 
rails  were  not  proper  and  sufficient  for  that  purpose.'*  (2) 
"That  said  car  fell  upon  said  intestate,  and  he  died  as  afore- 
said, as  a  proximate  consequence  and  by  reason  of  the  negli- 
gence of  a  person  in  the  service  or  employment  of  defendant 
who  had  superintendence  intrusted  to  him  whilst  in  the  exer- 
cise of  such  superintendence,  viz.  defendant's  conductor,  to 
wit,  one  Lee,  negligently  caused  or  allowed  the  use  of  means 
or  appliances  in  or  about  attempting  to  get  said  car  on  said 
rails,  which  were  likely  to  cause  or  allow  said  car  to  fall  as 
aforesaid.**  (3)  ** Said  car  fell  upon  said  intestate,  and  he 
died  as  aforesaid,  as  a  proximate  consequence  and  by  reason 
of  the  negligence  of  a  person  in  the  service  or  employment  of 
defendant  who  had  superintendence  intrusted  to  him  whilst 
in  the  exercise  of  such  superintendence,  viz.  defendant's  sec- 
tion boss,  to  wit,  one  Smith,  negligently  caused  or  allowed 
the  use  of  means  or  appliances  in  or  about  attempting  to  get 
said  car  upon  said  rails,  which  were  likely  to  cause  said  car  to 
fall  as  aforesaid."  (7)  **The  said  car  fell  upon  said  intestate, 
and  he  died  as  aforesaid,  as  a  proximate  consequence  and  by 
reason  of  the  negligence  of  a  person  in  the  service  or  employ- 
ment of  defendant  who  had  superintendence  intrusted  to  him 
whilst  in  the  exercise  of  such  superintendence,  viz.  defend- 
ant's conductor,  to  wit,  one  Lee,  negligently  caused  or  allowed 
the  attempt  to  get  said  car  upon  said  rails  without  proper 
appliances.'* 

The  defendant  demurred  to  the  first  count  of  the  complaint 
npon  the  following  grounds:  (i)  It  states  no  cause  of  action 
against  defendant.  (2)  Said  count  is  indefinite  in  its  allega- 
tions of  negligence.  (3)  It  does  not  appear  that  the  appliances 
used  in  or  about  attempting  to  get  said  car  upon  the  track 
was  a  part  of  the  ways,  works,  machinery,  or  plant.  (4)  It 
does  not  allege  wherein  the  appliances  used  in  getting  the 
car  on  the  track  were  defective.  To  the  second  and  third 
counts  of  the  complaint  the  defendant  demurred  upon  the  fol- 
lowing grounds:  (i)  The  allegations  of  said  complaint  are 
vague,  indefinite,  and  uncertain.  (2)  The  allegations  of  neg- 
ligence in  said  count  are  indefinite.  (3)  Said  counts  present 
no  cause  of  action  against  defendant.  (4)  It  is  not  alleged  that 
the  said  superintendent  knew  that  the  appliances  being  used 
were  likely  to  cause  or  allow  the  car  to  fall.  (5)  The  allega- 
tions of  negligence  contained  in  said  counts  fail  to  show  that 
the  alleged  superintendent  was  negligent.  To  the  seventh 
count  of  the  complaint  the  defendant  demurred  upon  the  fol- 
io wing  grounds :     (i)  The  allegation  of  negligence  is  indefinite. 


228  MASTER  AND  SERVANT  Vol  XXm 

(NS) 

Louisville  &  N.  R.  Co.  v.  Jones 

(2)  It  is  not  shown  by  the  allegations  of  neR:li^ence  that  the 
alleged  superintendent  was  negligent.  (3)  It  is  shown  that 
the  plaintiff's  intestate  was  guilty  of  contributory  negligence. 
(4)  It  is  not  alleged  how  the  negligence  complained  of  in  the 
said  count  was  the  cause  of  the  death  of  the  plaintiff's 
intestate.  The  demurrers  to  each  of  the  first,  second,  third, 
and  seventh  counts  were  overruled,  and  thereupon  the 
defendant  duly  excepted. 

The  defendant  filed  nine  pleas,  the  first,  second,  and  third 
of  which  were,  in  different  words,  the  general  issue.  The 
fourth  plea  set  up  the  contributory  negligence  of  the  plaintiff, 
and  averred  that  said  contributory  negligence  consisted  in 
deceased  negligently  allowing  his  head  to  be  caught  between 
truss  rod  and  oil  box.  The  fifth  plea  likewise  sets  up  the  con- 
tributory negligence  of  the  deceased,  and  avers  that  he 
was  negligent  in  the  manner  in  which  he  assisted  in  doing  the 
work  at  the  time  of  the  accident.  The  sixth  plea  is  based  on 
the  contributory  negligence  of  intestate,  in  that  he  negligently 
failed  to  get  out  of  the  way  of  the  car  when  it  fell.  The  seventh 
plea  avers,  in  answer  to  the  complaint,  that  at  the  time  of  the 
accident,  and  when  intestate  undertook  to  assist  in  the  work 
of  placing  the  car  on  the  track,  he  knew  the  appliances  that 
were  being  used  for  that  purpose,  and  that  he  had  knowledge 
of  the  character  and  sufficiency  of  such  appliances,  and  that  at 
such  time  he  knew  the  force  of  men  employed  in  the  attempt 
to  place  said  car  on  the  rails,  and  that  he  knew  the  sufficiency 
of  said  force  for  said  work,  and  that  plaintiff's  intestate  was 
guilty  of  proximate  contributory  negligence  in  undertaking 
said  work  with  such  knowledge.  The  eighth  plea  is  not  to  be 
found  in  the  record.  Plea  number  9,  in  answer  to  the  first, 
second,  third,  and  seventh  counts,  avers  that  at  the  time  plain- 
tiff's intestate  undertook  the  work  of  assisting  to  place  the 
derailed  car  on  the  track  he  knew  the  appliances  that  were 
being  used  for  that  purpose,  that  at  that  time  he  knew  their 
character  and  sufficiency  and  the  force  of  men  employed,  and 
that  by  undertaking  to  assist  in  said  work  with  such  knowledge 
plaintiff's  intestate  assumed  all  the  risks  incident  to  said 
work.  The  plaintiff  interposed. demurrers  to  the  eiehth  and 
ninth  pleas.  The  demurrer  to  the  eighth  plea  was  sustained, 
and  the  one  to  the  ninth  plea  was  overruled.  Issue  was  then 
joined  on  the  first,  second,  third,  fourth,  fifth,  sixth,  and  ninth 
pleas  of  defendant. 

Upon  the  trial  of  the  cause  the  following  facts  were  disclosed : 
Plaintiff's  intestate,  who  was  employed  by  the  defendant 
railroad  company  in  the  capacity  of  flagman  on  one  of  its 
freight  trains,  was  killed  near  Sloss,  on  the  evening  of  August 
I3»  1897.  The  scene  of  the  accident  was  a  spur  track,  leading 
from  defendant's  line  to  an  ore  mine,  said  track  being  owned 
and  operated  by  the  defendant.  An  empty  gondola  car  had 
become  derailed  early  in  the  day,  and  Lee,  the  conductor  of 
the  train  crew  of  which  intestate  was  a  member,  and  Smith. 
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a  section  foreman  employed  by  the  defendant,  had  made  efforts 
to  get  said  car  on  the  track.     They  first  attempted  to  drag  the 
car  on  with  the  engine  and  other  cars,    but   in  the  attempt 
pulled  the  trucks  from  under  the  body  of  the  car,  and  then,  in 
order  to  get  the  car  on  the  rails,  it  became   necessary  to  use 
jacks  and  blocks.     Two  track  or  ratchet  jacks  were  used  for 
this  purpose,  intestate  procurine  some  of  the  blocks  from  an 
ore  tipple  near  by.     Before  the  jacks  and   blocks  were  used 
successfully.  Conductor  Lee,  being  informed  by  his   engineer 
that  his  water  was  low,  left  the  scene  of  the  wreck,  and  went 
with  his  train  crew,  Jones  among  them,  to  Bessemer.     When 
Lee  and  his  crew  returned  from   Bessemer,    they   found  that 
Foreman  Smith  and  his  gang  had  jacked  up  the  hind  end  of 
the  derailed  car,  but  not  high  enough  for  them  to  accomplish 
their  task.     Under  Lee's  instructions,  his  crew  procured  more 
blocks,  and  finally  succeeded  in  cribbing  the  hind  end  of  the 
car.     The  jacks  were  then  taken  to  the  front  end,  and,  accord- 
ing to  the  undisputed  testimony,  were  placed  on  a  firm  founda- 
tion, and  in  every  manner  properly  used.    'The   front   end  of 
the  car  was  then  raised,  intestate  being  present  at  the  time, 
and  seeing  the  work  done,    but   not    operating  the   jacks. 
Intestate  and  his  fellow  workers,  under  orders  from  Conductor 
Lee,  then  proceeded  to  put  the  trucks  in  their  proper  place 
under  the  car.     Jones  went  under  the  north  side  of  the  car, 
and,  after  working  under  there  some  three  or  six  minutes,  and 
while  in  the  act  of  shoving  the  trucks,   was  killed  by  the  car 
falling  on  him.     The  evidence  is  in  conflict  as  to  the  manner 
in  which  Jones  was  pushing  the  trucks.     Witnesses  for  the 
plaintifi  swear  that  he  was  pushing  them  with  his  hands,  while 
defendant's  evidence  shows  that  he  was  pushing  with  his 
shoulder.     The  car  fell  only  a  short   distance,    but  caught 
intestate's  head  between  the  truss  rod  and  oil  box.     Intestate 
was  removed  from  under  the  car  as  soon  as  possible  after  the 
accident.     It  appears  from   the   evidence  that  the  track  jack 
is  in  use  on  well-regulated  railroads  in  this  country,  it  being 
shown  by  expert  testimony  that  it  is  considered  safe  to  jack 
up  an  empty  car,  of  the  weight  shown  by  the  evidence  in  this 
case,  with  a  ratchet  or  track   jack,  such  as  was  used  on  the 
evening  of  the  accident.     There   is  some   evidence  that  the 
hydraulic  jack  is  considered  safer  than  the  track   jack,  and 
that  such  a  jack  is  in  use  on  some  of  the  well-regulated  rail- 
roads of  this  country.     The  record    shows  that   plaintiff's 
intestate  was  a  sober,  industrious  man,  about  22  years  of  age ; 
that  his  health  and  habits  were  good ;  and  that  he  was  earning 
at  the  time  of  his  death  about  $50  per  month,    a   portion  of 
which  sum  he  contributed  to  the  support   of  his  widowed 
mother  and  his  sister.     Durine  the  examination  of  S.  A.  Jones, 
who  was  the  plaintiff,  he  testified  that  he  was  the  administra- 
tor of  the  estate  of  Walter  T.  Jones,    deceased;  that  Walter 
Jones  was  his  brother ;  and  that  he  had   died   as  the  result  of 
the  injuries  sustained  at  the   time  of  trying  to  put  the  car  on 


230  MASTER  AND  SERVANT  Vol  XXIII 

(N  S) 

Louisyille  &  N.  R.  Co.  v.  Jones 

the  defendant's  track,  as  shown  in  the  evidence.  He  further 
stated  that  his  brother  was  an  industrious  man,  and  had  never 
taken  a  drink  in  his  life,  and  that  he  saved  a  good  portion  of 
his  money.  He  was  then  asked  the  foUowincr  question: 
**Tell  the  jury  whether  or  not  his  [Walter  Jones']  mother  was 
dependent  on  him  for  a  living.'*  The  defendant  objected  to 
this  question,  because  it  was  not  a  proper  element  of  damages. 
The  court  overruled  the  objection,  and  the  defendant  duly 
excepted.  The  witness  answered  that  she  was.  This  witness 
further  testified  that  his  brother  had  never  run  on  a  railroad 
except  the  three  months  just  before  he  was  killed ;  that  he 
had  never  had  any  experience  as  a  track  man,  nor  had  he  ever 
belonged  to  a  section  gang.  The  defendant  moved  to  exclude 
the  last  statement  of  the  witness  as  to  his  brother  not  being 
experienced,  and  never  having  belonged  to  a  section  gang,  on 
the  ground  that  it  was  incompetent  and  irrelevant  evidence. 
The  court  overruled  the  objection,  and  the  defendant 
duly  excepted.  Against  the  objection  and  exception  of 
the  defendant,  this  witness  testified  that  his  brother,  the  said 
Walter  Jones,  had  never  assisted  in  any  way  to  build  or  repair 
cars,  and  that  his  experience  with  railroading  had  been 
very  limited.  G.  R.  Farmer,  a  witness  for  the  plaintiff, 
testified  that  he  had  worked  on  section  work  in  a  railroad  for 
lo  years  in  succession,  and  had  been  foreman  of  a  section 
gang  for  two  different  railroads,  and  that  he  had  had  occasion 
in  his  work  on  the  sections  of  the  railroads  to  use  ratchet  or 
track  jacks.  The  witness  was  then  asked  \.o  tell  the  jury 
what,  in  his  opinion,  ** would  be  likely  to  result  where  a  car 
or  gondola  was  jacked  up  with  two  track  jacks  under  the 
same  end  of  the  car. "  The  defendant  objected  to  this  ques- 
tion upon  the  ground  that  the  witness  was  not  shown  to  be 
an  expert,  and  that  it  was  an  hypothecated  question,  not 
based  on  the  facts  of  the  case  as  shown.  The  court  overruled 
this  objection,  and  the  defendant  duly  excepted.  Upon  the 
witness  answering  that  the  car  would  be  likely  to  fall,  the 
defendant  moved  to  exclude  said  answer,  and  duly  excepted  to 
the  court's  overruling  said  answer.  Against  the  objection  and 
exception  of  the  defendant,  this  witness  was  then  allowed  to 
testify  as  to  the  probability  of  a  car  falling  jacked  up  by  track 
jacks,  and  how  such  car  would  be  likely  to  fall.  The  other 
facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  defendant 
requested  the  court  to  give  to  the  jury  the  following  written 
charges,  and  separately  excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (i)  **If  the  jury  believe  the  evidence 
in  this  case,  they  must  find  a  verdict  for  the  defendant."  (2) 
**If  the  jury  believe  the  evidence  in  this  case,  they  must  find 
a  verdict  for  the  defendant  under  the  first  count  of  the  com- 
plaint."  (3)  **  If  the  jury  believe  the  evidence  in  this  case, 
they  must  find  a  verdict  for  the  defendant  under  the  second 
count  of  the  complaint. "     (4)  **  If  the  jury  believe  the  evidence 
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in  this  case,  they  must  find  a  verdict  for  the  defendant  under  the 
third  count  of  the  complaint. "  (5)**Ifthe  jury  believe  the 
evidence  in  this  case,  they  must  find  a  verdict  for  the  defend- 
ant under  the  seventh  count  of  the  complaint."  (6)  **lf  the 
jury  believe  from  the  evidence  that  the  means  and  appliances 
used  by  the  defendant  in  attempting  to  get  the  car  on  the 
track  are  such  means  and  appliances  as  are  ordinarily  in  use 
by  the  Pennsylvania  Railroad,  the  Erie  Railroad,  the  Mobile 
&  Ohio  Railroad,  the  Kansas  City,  Memphis  &  Birmingham 
Railroad,  the  South  Carolina  Railroad,  the  Ohio  &  Mississippi 
Railroad,  and  the  Illinois  Central  Railroad,  engaged  in  like 
business,  and  surrounded  by  like  circumstances,  as  was 
defendant  at  the  time  Walter  T.  Jones  was  killed,  and  that 
said  railroads  are  well-regulated  railroads,  then  their  verdict 
must  be  for  the  defendant,  although  the  jury  may  believe  the 
evidence  of  the  witness  who  testified  that  such  means  and 
appliances  are  not  in  use  in  like  business  and  surrounded  by 
like  circumstances  by  the  Georgia  Pacific  Railroad,  the 
Alabama  Great  Southern  Railroad,  and  the  Richmond  & 
Danville  Railroad,  and  that  said  last-named  three  railroads 
are  all  well  regulated."  (7)  **If  the  jury  believe  from  the 
evidence  that  the  means  or  appliances  used  by  defendant  in 
or  about  attempting  to  get  said  car  upon  said  rails  were  of  the 
same  character  as  the  means  or  appliances  used  under  like 
circumstances  by  other  well-regulated  railroad  companies, 
then  their  verdict  must  be  for  the  defendant."  (8)  **If  the 
jury  believe  from  the  evidence  that  other  well-regulated  rail- 
road companies  use  jacks  like  the  ones  used  in  this  case  for 
the  purpose  for  which  these  were  used,  then  their  verdict 
must  be  for  the  defendant."  (9)  **If  the  jury  believe  from  the 
evidence  that  Walter  T.  Jones  pushed  said  trucks  with  his 
shoulder,  and  that  he  could  have  pushed  said  trucks  with  his 
hands,  and  they  further  believe  from  the  evidence  that 
Walter  T.  Jones  was  killed  by  reason  of  his  pushing  with  his 
shoulder,  and  not  pushing  with  his  hands,  then  their  verdict 
must  be  for  the  defendant. "  (io)**Ifthe  jury  believe  from 
the  evidence  that  there  were  two  ways  in  which  Walter  T. 
Jones  could  have  pushed  the  trucks,  and  one  of  these  ways 
was  a  safe  way  and  the  other  way  was  an  unsafe  way,  and 
they  further  believe  from  the  evidence  that  Walter  T.  Jones 
adopted  the  unsafe  way,  then  their  verdict  must  be  for  the 
defendant."  (11)  **If  you  believe  from  the  evidence  that  the 
car  careened  and  fell  because  the  trucks  were  pushed  against 
the  door  or  doors  underneath  the  car,  your  verdict  must  be 
for  the  defendant. "  (i2)**Ifyou  believe  from  the  evidence 
that  the  trucks  were  pushed  against  the  door  or  doors  under- 
neath the  car,  and  that  this  caused  the  car  to  careen  and 
fall,  even  though  you  might  believe  from  the  evidence  that 
the  trucks  were  negligently  so  pushed  against  the  door  or 
doors,  you  must  find  for  the  defendant."  (i."^)  **If  you  believe 
from  the  evidence  that  Walter  T.   Jones,  while  pushing  the 
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trucks,  without  necessity  therefor,  had  his  head  lying  on  the 
oil  box  with  the  truss  rod  only  two  or  three  inches  above  his 
bead,  and  that  his  head  was  caught  between  the  oil  box  and 
truss  rod  and  crushed,  thereby  causing  his  death,  you  must 
find  for  the  defendant."  (14)  **If  you  believe  from  the  evi- 
dence that  Walter  T.  Jones,  while  pushing  the  trucks,  through 
inadvertence  had  his  head  lying  on  the  oil  box,  with  the  truss 
rod  only  two  or  three  inches  above  his  head,  and  that  his  head 
was  caught  between  the  oil  box  and  truss  rod  and  crushed, 
thereby  causing  his  death,  you  must  find  for  the  defendant.** 
(15)  **If  you  believe  from  the  evidence  that  Walter  T.  Jones, 
while  pushing  the  trucks,  through  inattention  had  his  head 
lying  on  the  oil  box,  with  the  truss  rod  only  two  or  three 
inches  above  his  head,  and  that  his  head  was  caught  between 
the  oil  box  and  the  truss  rod  and  crushed,  thereby  causing  his 
death,  you  must  find  for  the  defendant.*'  (16)  ** Under  the 
evidence  in  this  case,  if  you  believe  it,  you  must  find  that 
Walter  T.  Jones  expended  all  his  earnings  upon  the  support 
and  maintenance  of  himself  and  his  mother  and  single  sister, 
and  that  he  saved  nothing  from  his  earnings;  and  I  charge 
you  that,  if  you  find  for  the  plaintiff,  the  damages  assessed  by 
you  must  be  such  sum  as,  being  put  at  interest  at  the  rate  of 
eight  per  cent,  per  annum,  will  each  year,  by  taking  a  part  of 
the  principal,  and  adding  it  to  the  interest,  will  yield  the 
amount  annually  expended  on  the  mother  and  sister,  and  so 
that  the  whole  remaining  principal  at  the  end  of  the  life  ex- 
pectancy of  Walter  T.  Jones,  added  to  the  interest  on  this 
balance  for  the  last  year  of  such  expectancy,  will  equal  the 
amount  annually  expended  on  the  mother  and  sister."  (17) 
*4f  you  believe  from  the  evidence  in  this  case  that  Walter  T. 
Jones  earned  upon  an  average  for  the  last  twelve  or  thirteen 
months  of  his  life  thirty-four  dollars  per  month,  and  that  he 
expended  in  his  own  support  and  for  and  on  his  account,  upon 
an  average,  during  such  time,  twenty-four  and  f;o-ioo  dollars 
per  month,  and  that  he  expended  during  such  time  in  the 
support  and  maintenance  of  his  mother  and  sister  nine 
and  50-100  dollars,  upon  an  average,  per  month,  and  that 
after  making  such  expenditures  for  and  on  his  own  account 
and  after  making  such  expenditures  for  and  on  behalf  of  his 
mother  and  sister  he  did  not  save  from  his  earnings  during 
such  time  anything,  I  charge  you  that,  if  yoyi  find  for  the 
plaintiff,  the  damages  to  be  assessed  by  you  must  be  such  sum 
as,  being  put  to  interest  at  eight  per  cent,  per  annum,  will 
each  year,  by  taking  a  part  of  the  principal  and  adding  it  to 
the  interest,  yield  $114,  and  so  that  the  whole  remaining  prin- 
cipal at  the  end  of  the  life  expectancy  of  Walter  T.  Jones, 
added  to  the  interest  on  this  balance  for  that  year,  will  equal 
one  hundred  and  fourteen  ($1 14)  dollars. ' '  There  were  verdict 
and  judgment  for  the  plaintiff,  assessing  his  damages  at  $,3750. 
The  defendant  appeals,  and  assigns  as  error  the  several  rulings 
of  the  trial  court  to  which  exceptions  were  reserved. 
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Thos.  G.  &  Chas.  P.  Jones  and  Alex.   C.   Birch,   for  appel- 
lant. 

Bowman  &  Horsh,  for  appellee. 

SHARPE,  J.  A  complaint  declaring  on  neerligence  under 
the  employers'  liability  act  embodied  in  section  1749  et  seq. 
of  the  Code,  should,  in  respect  of  certainty,  conform  to  rules 
which,  under  our  system,  apply  to  pleadings  generally. 
Those  rules  permit  the  averment  of  conclusions,  but  conclu- 
sions, when  employed,  must  ordinarily  be  accompanied  with 
averments  of  fact  whereon  issues  can  be  understood,  joined, 
and  tried.  Leach  v.  Bush,  57  Ala.  14s ;  Lauerhran  v.  Brewer, 
11^  Ala.  509,  21  South.  415;  Railroad  Co.  v.  Hawkins,  92  Ala. 
243,  9  South.  271 ;  Railroad  Co.  v.  George,  94  Ala.  199,  10 
South.  145;  Railway  Co.  v.  Arnold,  114  Ala.  187,  21  South. 
954.  By  this  test,  and  by  comparison  with  the  complaint 
approved  in  Railway  Co.  v.  Propst,  85  Ala.  203,  4  South.  711, 
counts  2,  3,  and  7  of  this  complaint  each  well  state  a  cause  of 
iaction  under  subdivision  2  of  the  section  referred  to.  When 
based  on  defects  in  the  ways,  works,  or  machiner>  of  the  em- 
ployer, the  complaint  should  describe  the  defects  with  such 
particularity  as  to  inform  the  defendant  of  what  he  is  called 
on  to  defend.  13  Enc.  PI.  &  Prac.  908.  The  first  count 
apparently  attempts  to  present  a  case  under  subdivision  i  of 
the  same  Code  section.  After  averring,  in  substance,  that 
plaintiff's  intestate  received  injuries  while  employed  in  re- 
placing a  derailed  car,  it  concludes  as  follows:  ^'Plaintiff 
alleges  that  said  car  fell  upon  his  intestate,  and  he  died  as 
aforesaid,  by  reason  and  as  a  proximate  consequence  of  a 
defect  in  the  condition  of  the  ways,  works,  machinery,  or 
plant  connected  with  or  used  in  the  said  business  of  defend- 
ant, which  said  defect  arose  from,  or  had  not  been  discovered 
or  remedied  owing  to,  the  negligence  of  defendant,  or  of  some 
person  in  the  service  of  defendant,  and  intrusted  by  it  with 
the  duty  of  seeing  that  the  said  ways,  works,  machinery,  or 
plant  were  in  proper  condition,  viz.  the  appliances  used  by 
appellant  in  or  about  attempting  to  get  said  car  upon  said 
rails  were  not  proper  and  sufficient  for  that  purpose. ' '  What 
appliances  are  here  referred  to  as  having  been  used  to  place 
the  car  is  not  indicated  by  name,  office,  or  other  description, 
though  many  appliances  may  have  been  used  in  that  attempt. 
This  was  vicious  uncertainty.  Furthermore,  this  count  shows, 
not  that  the  appliances  were  defective,  but  merely  that  they 
were  **not  proper  and  sufficient"  for  the  purpose  of  placing 
the  car.  To  escape  condemnation  by  this  averment,  the 
thing  used  must  have  been  not  only  proper,  but  sufficient,  to 
effect  the  purpose.  Conceding  that  appliances  may  be  defect- 
ive in  respect  of  adaptability  as  well  as  for  inherent  flaws. 
yet,  if  they  are  proper  to  be  used  as  an  auxiliary,  the  mere  fact 
that  they  are  insufficient  to  accomplish  the  whole  undertaking 
does  not  show  they  ought  not  to  be  used.  This  is  illustrated  by 
the  facts  of  the  present  case.    Briefly  condensed,  the  undisputed 
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facts  are  that  plaintiff's  intestate,  as  one  of  defendant's  train 
crew,  was,  under  superintendence  of  either  defendant's 
conductor  or  section  foreman,  assisting  to  place  on  its  tracks 
a  derailed  car.  Two  ** ratchet"  or  **track"  lacks  were  used 
to  raise  and  hold  up  one  end  of  the  car  while  the  trucks  were 
being  pushed  under  that  end  by  workmen,  one  of  whom  was 
the  plaintiff's  intestate,  who  was  partly  under  the  car.  While 
he  was  in  that  position,  pushing  the  trucks,  one  of  the  jacks 
gave  way,  which  allowed  the  car  to  come  down,  and  crush  the 
intestate's  head  against  the  trucks,  whereby  he  was  killed. 
The  ratchet  jacks  were  about  12  inches  high,  and  their  force 
was  applied  and  relaxed  by  means  of  a  ratchet  and  lever 
working  in  combination  with  other  movable  and  stationary 
parts.  They  were  exhibited  in  evidence  on  the  trial.  There 
was  evidence  tending  to  show  that  the  ratchets,  when  jarred, 
were  liable  to  slip  and  give  way,  and  also  that  the  car  fell  be- 
cause the  jack  received  a  jar.  Some  evidence  tended  to  show 
the  jacks  careened  without  slipping,  and  so  allowed  the  car  to 
descend.  It  was  in  evidence  that  the  jacks  are  such  as  have 
been  in  successful  use  by  defendant  and  several  other  railroad 
companies  both  for  raising  tracks  and  cars.  That  they  were 
ever  designed  or  furnished  by  defendant  to  hold  cars  in  posi- 
tion after  being  raised,  so  as  to  admit  of  work  being  carried 
on  beneath  them,  has  not  been  shown.  The  two  uses,  one  of 
raising  and  the  other  of  sustaining  cars  against  shocks  and 
lateral  force  to  which  they  may  be  subjected  in  placing  trucks 
thereunder,  are  essentially  different.  One  involves  the  appli- 
cation of  leverage  to  hoist,  and  the  other  to  make  steadfast. 
Like  the  simple  lever  and  fulcrum,  these  jacks  may  have  been 
well  adapted  to  perform  the  first,  though  deficient  for  the 
latter,  function.  It  is  practicable  in  most  cases  for  a  car,  after 
being  raised,  to  be  securely  propped  by  simple  means,  and 
without  machinery,  and  there  is  no  reason  to  suppose  the 
company  did  not  intend  this  should  be  done  whenever  it 
might  become  necessary  for  its  employees  to  work  under  the 
cars.  The  employment  of  ratchet  jacks,  without  more,  for 
the  purpose  of  propping,  may  have  involved  negligence  im- 
putable to  the  defendant  through  the  person  to  whom  it 
intrusted  superintendence  of  the  work ;  but  the  unauthorized 
employment  of  an  appliance  in  a  use  for  which  it  is  neither 
suited  nor  provided  imputes  no  negligence  to  the  employer 
in  respect  of  providing  machinery,  or  of  seeing  that  it  is  in 
proper  condition.  Railroad  Co.  v.  George,  94  Ala.  199,  10 
South.  145;  Bailey,  Pers.  Inj.  §  615;  Felch  v.  Allen,  98 
Mass.  572.  These  considerations  show  both  that  the  first 
count  was  subject  to  the  demurrer,  and  that  the  evidence  did 
not  show  a  cause  of  action  under  the  first  subdivision  of  the 
statute. 

It  was  proper  to  submit  to  the  jury  the  determination  of  the 
cause  as  presented  by  the  second,  third,  and  seventh  counts. 
Damages  in  such  cases,  if  recoverable,  are  to  be  measured  by 
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^'tbe  pecuniary  value  of  the  life  of  the  employee  to  his  next 
of  kin,  resulting  either  from  a  relation  of  dependency  or  from 
the  distribution  of  such  estate  as  it  may  be  inferred  from  the 
evidence  he  would  have  earned  and  saved  but  for  untimely 
death/'  Railroad  Co.  v.  Trammell,  93  Ala.  350,  9 South.  870. 
That  the  intestate's  mother  was  a  widow  was  a  fact  relevant 
to  show  that  she  stood  in  a  relation  of  dependency,  and  there- 
fore would  probably  have  received  contributions  from  him 
had  he  lived.  This  from  a  legal  as  well  as  moral  standpoint, 
since,  under  section  3233  of  the  Code,  the  son  is  legally  liable 
for  the  support  of  an  indigent  mother.  Evidence  of  the 
decedent's  experience  in  railroading  was  relevant  on  the 
quantum  of  damages  by  way  of  showing  earning  capacity,  and 
also  on  the  questions  arising  under  the  defense  of  contributory 
negligence.  The  doctrine  applicable  to  that  phase  of  the 
case  being  that  an  employee  may  rely  upon  those  in  author- 
ity over  him  to  see  that  appliances  used  for  the  business  in 
hand  will  be  reasonably  safe,  unless  from  observation  or 
experience  or  information  from  other  source  he  knows  and 
appreciates  the  danger  involved  in  the  use  of  such  as  are  pro- 
vided. Railway  Co.  v.  Guyton,  122  Ala.  231,  25  South.  34; 
Bailey,  Pers.  Inj.  §  841  et  $eq. 

The  questions  addressed  to  Farmer  as  an  expert  witness 
were  each  based  on  a  phase  of  the  evidence,  and  neither  they 
nor  the  answers  were  subject  to  objection.  Those  answers, 
considered  as  expert  testimony,  were  permissible  statements 
of  opinion,  rather  than  conclusions  of  fact. 

Ordinarily,  the  fitness  of  a  railroad  appliance  for  special 
uses  of  one  company  may  be  tested  by  what  is  shown  to  be 
the  custom  of  well-regulated  railroad  companies  with  respect 
to  such  uses  under  like  circumstances.  The  practice  of  a  few 
such  companies,  though  it  may  tend  to  show  what  is  the 
custom,  does  not  have  that  effect  as  a  conclusion  of  law. 
Raibroad  Co.  v.  Hall,  87  Ala.  708,  6  South.  277,  4  L.  R.  A. 
710.  13  Am.  St.  Rep.  84;  Railroad  Co.  v,  Weems,  97  Ala. 
270,  12  South.  186.  In  Weems'  Case  a  charge  proposing  to 
make  a  standard  test  of  duty  by  the  usage  of  five  railroad 
companies  was  held  to  be  invasive  of  the  jury's  province. 
Charge  6,  referring  to  eight  companies  for  a  like  purpose,  is 
subject  to  the  same  objection.  This  charge,  and  likewise 
charges  7  and  8,  would  have  withdrawn  from  the  jury  the 
question  of  whether  there  was  negligent  superintendence  in 
omitting  to  use  supports  in  addition  to  the  jack,  for,  though  they 
may  have  been  in  general  and  proper  use  for  replaciner  cars, 
due  care  might  require  that  under  circumstances  like  those  of 
this  accident  their  use  should  be  supplemented  by  other 
supports. 

Acts  and  conduct  of  the  decedent,  such  as  are  hypothesized 
in  refused  charges  9  to  15,  inclusive,  do  not  show  negligence 
as  a  legal  conclusion,  unless  he  was  chargeable  with  knowledge 
that  the  jacks  were  liable  to  fall.  These  charges  pretermit 
inquiry  into  the  fact  of  such  knowledge. 
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Refused  charge  i6  seems  to  attempt  a  statement  of  the  rule 
of  damages  laid  down  in  Trammell's  Case,  supra.  By  sub- 
stituting the  word  **so"  for  "as,**  the  language  of  that  rule  is 
changed,  and  its  meaning  obscured,  if  not  perverted. 

Charge  17  gives  such  prominence  to  a  phase  of  the  evidence 
favorable  to  the  defendant  as  to  depreciate  other  evidence 
not  so  favorable,  and  for  that  reason,  if  not  for  others,  was 
properly  refused. 

What  is  assigned  as  error  relating  to  plea  8  is  unsupported ; 
that  plea  not  being  in  the  transcript. 

For  error  in  overruling  the  demurrer  to  the  first  count  and 
in  submitting  that  count  to  the  consideration  of  the  jury,  the 
judgment  must  be^  reversed,  and  the  cause  remanded. 


Jackson  &  S.  St.  R.  R.  ei  aL  v,  Simmons. 

{Supreme  Court  of  Tennessee^  June  22^  /go/,) 

[64  S.  W.  Rep.  705.] 

Appeal— Motion  for  New  Trial  Pending  at  Beginning  of  New  Term. 

Acts  1899,  p.  55,  c.  40  (Shannon's  Code,  j^  6057),  provides  that  when- 
ever any  case  is  pending  and  on  trial  by  court  or  jury  and  undetermined 
at  the  time  the  existing*  term  expires  by  reason  of  the  advent  of  the  suc- 
ceeding- term,  the  term  shall  be  extended  and  continued  into  the  succeed- 
ing term  for  all  the  purposes  of  trying,  disposing-  of,  and  returning  a 
verdict  and  rendering-  judgment  in  such  pending  case,  as  if  the  new  term 
had  not  arrived.  Held^  that  a  motion  for  a  new  trial,  partially  consid- 
ered, and  not  determined  at  the  beginning  of  a  new  term,  was  within 
the  intendment  of  the  act,  justifying  an  appeal  taken  after  expiration 
of  the  trial  term. 

Use  of  Magnetic  Bell  and  Test  Set — Question  for  Jury. 

Whether  a  magnetic  bell  and  test  set  furnished  to  a  lineman  by  a  tele- 
phone company  were  useful  only  in  discovering  electrical  disturbances 
on  the  line,  and  were  not  designed  to  test  the  insulators  and  defects 
therein  or  their  location,  was  a  question  for  the  jury  in  an  action  for  the 
lineman's  death. 

Verdict — Effect  of  Statements  in  Jury  Room  as  to  Offers  to  Compro- 
mise. 
Statements  made  by  jurors  in  their  deliberations  that  a  specified 
compromise  had  been  offered  to  plaintiff,  and  that  on  a  former  mistrial 
of  the  case  ten  of  the  jurors  had  favored  awarding  $8,000  damages,  one 
a  smaller  amount,  and  another  nothing,  are  sufficient  to  vitiate  a  ver- 
dict, though  the  jurors  testify  that  they  were  not  influenced  thereby. 

Same — Same — Sufficiency  of  Evidence — Province  of  Court. 

Where  statements  of  evidence  were  improperly  made  by  a  juror  during 
the  deliberations  of  the  jury,  and  the  verdict  thereby  vitiated,  the  trial 
court  cannot  determine  whether  the  evidence  adduced  at  the  trial  was. 
sufficient  to  have  supported  the  verdict  independent  of  such  statements. 

Injury  to  Lineman  by  Live  Wire— Care  Required  in  Hazardous  Occupa- 
tion.* 
A  charge  in  an  action  for  a  lineman's  death,  caused  by  a  live  wire> 
that,  if  deceased  had  no  knowledge  or  information  that  the  span  wires 
of  a  street  railroad  company  were  not  properly  insulated  and  reasonably 
safe,  then  he  had  a  right  to  presume  that  they  were  properly  and  safely 
insulated,  unless  the  want  of  insulation  or  defects  therein  were  plainly 

♦See  5  Rap.  &  Mack's  Dig.  169  et  seq. 


Am  &  Eng  MASTER  AND  SERVANT  237 

RCas 

Jackson  &  S.  St.  R.  R.  v.  Simmons 

obvious,  is  erroneous,   in  that  it  relieves  the  employee  of  the  duty  to 
exercise  active  precaution  in  a  hazardous  occupation. 

Same — Instruction  on  Theory  of  Sudden  Emergency  Properly  Refused. 
A  lineman  was  sent  to  ascertain  the  extent  and  nature  of  trouble  with 
telephone  wires,  caused  by  a  charge  of  electricity  transmitted  from  the 
wires  of  an  electric  street  railway  company.  Of  his  own  volition,  he 
ascended  the  railway  company's  pole,  and  was  killed  by  contact  with 
a  charged  wire.  The  same  work  could  have  been  done  by  ascending 
the  telephone  company's  pole  30  feet  distant,  where  he  would  have 
avoided  contact  with  the  wires  of  the  railway  company,  //eld,  that  an 
instruction  on  the  theory  of  sudden  exigency  or  emergency  of  the  busi- 
ness was  properly  refused. 

Error  to  circuit  court,  Madison  county;  R.  W.  Haynes, 
Special  .Tud£:e. 

Action  by  Mary  F.  Simmons  against  the  Jackson  &  Suburban 
Street  Railroad  and  another.  Judgment  against  defendants, 
and  thev  bring  error.     Reversed. 

C.  G.  Bond  and  Hays  &  Biggs,  for  plaintiffs  in  error. 
R.  F.  Spragins  and  Bullock  &  Timberlake,    for  defendant 
in  error. 

McALISTER,  J.  Mrs.  Simmons  recovered  a  joint  juder- 
ment  against  the  telephone  and  street  railroad  companies  for 
the  sum  of  $2, 500  for  the  wrongful  killing  of  her  husband,  R. 
P.  Simmons.  Both  companies  appealed,  and  numerous  errors 
are  assigned. 

A  preliminary  motion  is  interposed  in  behalf  of  the  defend- 
ant in  error  to  dismiss  the  appeal  upon  the  ground  that  it  was 
granted  after  the  expiration  of  the  term ;  that  is  to  say,  after 
the  term  had  expired  by  law.  The  record  shows  that  the 
circuit  court  of  Chester  county  begins  its  fall  term  on  the 
third  Monday  in  October,  and  that  in  1900  it  should  have 
convened  by  law  on  the  isth  of  October.  The  motion  for 
a  new  trial  in  the  present  case  was  made  in  the  Madison  cir- 
cuit court  on  the  12th  day  of  October,  and,  there  not  being 
sufficient  time  to  dispose  of  the  motion,  it  was  held  under 
advisement  until  Tuesday,  October  i6th,  when  the  motion 
was  overruled,  the  appeal  prayed  and  granted,  and  30  days 
allowed  to  file  bill  of  exceptions.  The  bill  of  exceptions  was 
sicrned  October  31st,  which  was  within  the  30  days  allowed  by 
the  court.  As  already  stated,  the  Chester  circuit  court  began 
by  law  October  1 5th,  and  the  appeal  in  this  case  was  granted 
October  16th.  The  insistence  now  made  is  that  the  circuit 
judge  had  no  power  or  authority  to  grant  the  appeal  after  the 
expiration  of  the  term.  It  is  agreed  that  said  action  of  the 
court  was  had  three  days  after  the  time  fixed  by  law  for 
the  adjournment  of  said  court,  and  the  second  day  of  the  term 
prescribed  by  law  for  Chester  county.  Counsel  cites  in  sup- 
port of  this  position  the  case  of  State  v.  Sneed,  105  Tenn. 
714,  ^8  S.  W.  1070,  in  which  it  appeared  that  the  term  of 
court  in  Knox  county  closed  on  the  ist  of  September,  and  on 
the  3d  of  September,  when  the  entries  were  made  praying  and 
granting  an  appeal,  and  giving  time  to  prepare  bill  of  excep- 
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tions,  the  court  was  by  law  in  Sevierville,  Sevier  county, 
and  could  not  be  open  in  Knoxville.  This  court  held  that  the 
action  of  the  court  on  the  3d  of  September  was  void,  and  of 
no  effect,  and  the  entry  ordered  on  that  day  to  be  made  as  of 
date  September  ist  was  unauthorized,  and  of  no  efiect,  etc. 
In  that  case,  however,  it  appeared  that^  while  the  judgment 
was  pronounced  during  the  trial  term,  it  was  held  up  by  order 
of  the  court,  and  no  entry  thereof  was  made  until  after  the 
time  for  the  adjournment  of  the  Knox  county  circuit  court  and 
the  convening  of  the  Sevier  county  circuit  court,  when  the 
trial  judge  caused  an  entry  of  the  judgment  to  be  made  nunc 
pro  tunc  as  of  September  ist.  This  entry  recited,  however, 
that  the  prayer  for  an  appeal  was  not  made  and  granted  until 
September  3d.  The  record  thus  showed  that  a  judgment  was 
entered  September  ist,  when  court  was  in  session,  but  no 
appeal  was  prayed  or  granted  until  September  3d,  when  the 
court  was  not,  and  could  not  be,  in  session.  There  was  no 
motion  for  new  trial.  In  the  present  case  the  motion  for  new 
trial  was  entered  on  Friday,  October  12th,  partially  con- 
sidered, and  continued  over  until  Saturday,  October  13th, 
and,  there  not  being  sufficient  time  to  finish  it  on  that  day,  it 
was  held  under  advisement  until  Monday,  October  15th.  On 
that  day  it  was  still  unfinished,  and  went  over  until  next  day, 
the  i6th,  when  it  was  overruled,  the  appeal  prayed  and 
granted.  It  appears  that  during  the*  time  the  motion  for  a 
new  trial  was  pending  the  jurors  were  being  examined  touch- 
ing certain  charges  of  misconduct.  Shannon's  Code,  §  6057, 
The  Acts  of  1899  provide,  viz. :  **That  whenever  in  the  courts 
of  this  state  any  case  is  pending,  and  on  trial  by  court  or  jury, 
undetermined  at  the  time,  the  term  at  which  it  is  pending 
expires,  on  account  of  time,  and  on  account  of  the  arrival  of 
the  succeeding  term,  the  term  shall  be  extended  and  con- 
tinued into  such  succeeding  term  for  all  the  purposes  of  trying, 
disposing  of  and  returning  verdict  and  rendering  judgment  in 
such  case  so  pending  and  on  trial  the  same  as  if  such  new 
term  had  not  arrived.**  Acts  1899,  p.  55,  c.  40.  We  think 
the  motion  for  a  new  trial  is  within  the  purpose  and  intend- 
ment of  this  statute,  and  that,  so  long  as  the  motion  for  a  new 
trial  is  being  considered  by  the  court,  the  case  is  not  disposed 
of  within  the  meaning  of  the  act.  If  this  construction  is  not 
correct,  then  the  statute  involves  the  absurdity  of  permitting  an 
infringement  upon  the  succeeding  term  to  the  extent  of  finish- 
ing a  pending  trial,  but  shutting  ofi  the  motion  for  a  new  trial 
or  the  right  of  appeal.  This,  of  course,  the  legislature  could 
not  do,  and,  if  the  term  is  extended  for  the  purpose  of  finishing 
the  trial,  it  must  be  further  extended  for  the  disposition  of  the 
motion  for  a  new  trial  and  the  prayer  for  appeal.  All  this, 
we  think,  is  comprehended  within  the  language  '^disposing  of 
the  case"  employed  in  the  statute.  The  case  of  State  v.  Sneed 
is  not  controlling  here  for  the  reason  there  was  no  motion  for 
new  trial  pending,  or  any  record  entry  of  any  matter  which  was 
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being  considered  by  the  court  touching  a  pending  case.     The 
motion  to  dismiss  the  appeal  is  therefore  overruled. 

The  gravamen  of  the  action  as  laid  in  the  declaration  is  that 
plaintiff*s  intestate,  R.  P.  Simmons,  at  the  time  of  his  death, 
was  in  the  employment  of  the  telephone  company  in  the 
capacity  of  a  lineman,  and  was  killed  by  coming  in  contact 
with  a  live  wire  of  the  street  car  company,  attached  to  one  of 
its  poles,  which  Simmons  had  ascended  for  the  purpose  of 
making  repairs  for  the  telephone  company.  It  is  alleged  that 
prior  to  that  time  the  street  car  company  and  the  telephone 
company  had  entered  into  a  contract,  parol  or  written,  by 
which  it  was  mutually  agreed  that  either  company  might  use 
the  poles  of  the  other  in  case  of  necessity  or  expediency. 
Again,  it  is  alleged  that  the  street  railroad  company,  by  per- 
mitting the  telephone  company  to  string  its  wires  on  the 
pole  in  question,  made  the  latter  company  a  licensee,  whereby 
the  street  railroad  company  owed  a  duty  to  the  telephone 
company  and  its  employees  to  keep  its  wires  attached  to  said 
poles  properly  insulated.  Again,  it  is  alleged  that  the  street 
railroad  company,  in  carrying  on  its  business  and  maintaining 
its  system  of  wires  in  a  public  thoroughfare,  where  the  poles 
and  wires  of  other  electrical  companies  were  maintained, 
owed  a  duty  to  the  employees  of  the  other  electrical  com- 
panies to  keep  its  wires  attached  to  said  poles  safely  insulated. 
It  is  further  charged  that  the  defendant  telephone  company, 
by  stringing  one  of  its  wires  to  said  pole  for  the  purpose  of 
making  a  return  circuit,  made  said  pole  part  of  its  appliances 
and  premises,  and  defendant  telephone  company,  in  not  pro- 
viding safe  appliances,  and  inviting  deceased  to  an  unsafe  and 
dangerous  place  to  work,  is  liable.  It  is  further  charged  that 
both  companies  knew,  or  ought  to  have  known,  that  said  wire 
was  not  insulated,  and  that  it  was  charged  with  a  deadly  cur- 
rent of  electricity.  The  facts  disclosed  in  the  record  tend  to  ; 
show  that  the  deceased  at  the  time  of  the  accident  was  in  the 
service  of  the  telephone  company  as  lineman  and  inspector. 
His  duties  were  of  a  general  nature ;  that  is  to  say,  they  were 
not  specifically  defined,  but  the  deceased  was  expected  to 
perform  any  duties  in  the  line  of  telephone  business  that 
might  be  demanded  of  him.  On  the  17th  of  September,  18Q7,  | 
a  street  car  had  become  derailed,  and  the  trolley  pole  in  some 
way  came  in  contact  with  the  guy  wire  attached  to  a  pole  of 
the  car  company,  thereby  turning  the  current  of  electricity 
from  the  trolley  wire  to  the  guy  wire,  and,  pushing  the  guy 
wire  up,  caused  it  to  come  in  contact  with  the  lead  cable 
incasing  the  telephone  wires,  and  burning  a  hole  in  the  cable. 
When  the  derailed  car  was  placed  back  on  the  track,  the 
original  status  quo  was  restored,  and  there  was  no  further 
communication  between  the  trolley  and  guy  wires.  The 
telephone  company  was  apprised  of  the  accident,  and  directed 
the  deceased  to  proceed  to  the  place,  and  ascertain  the  cause 
of  the  trouble.     The  deceased,  after  an  examination  of  the 
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premises,  and  without  special  directions  from  his  superior 
officers,  mounted  a  pole  belonging  to  the  street  car  company, 
ostensibly  to  raise  the  lead  cable  of  the  telephone  company, 
which  was  then  saerging  down,  and  attach  it  to  a  bracket 
affixed  to  the  street  car  company's  pole,  and  while  thus 
engaged  Simmons  was  killed  by  coming  in  contact  with  one 
of  the  live  span  wires  of  the  street  car  company.  The  erava- 
men  of  the  action  against  the  street  car  company  is  that  it 
was  negligent  in  only  using  a  single  insulator  placed  at  the 
connection  of  the  span  wire  with  the  trolley  wire,  and  which 
insulator  was  itself  defective,  and  out  of  repair ;  and  negli- 
gently failing  to  place  a  second  insulator  at  some  proper  and 
convenient  point  between  the  trolley  wire  and  said  pole. 
There  is  proof  tending  to  show  that  no  inspection  had  been 
made  by  the  street  car  company  from  the  time  it  began 
operating,  April  30,  1897,  up  to  the  time  of  the  accident,  to 
see  if  its  said  insulators  were  in  good  condition.  It  was 
insisted  that  the  street  car  company  had  at  its  power  house 
what  is  termed  a  **circuit  breaker,'*  and  that  no  other  test  or 
inspection  of  insulators  was  necessary.  It  is  further  shown 
that  the  street  car  system  had  only  been  in  operation  in  Jack- 
son for  about  four  months;  that  it  was  equipped  with  the  best 
and  most  modern  appliances;  that  the  span  wires  were 
attached  to  the  trolley  wire  by  the  bell-hanger  insulator, 
which  was  the  latest  and  most  effective  appliance  for  prevent- 
ing the  electrical  current  from  escaping  from  the  trolley  wire 
to  the  span  wire.  It  is  also  shown  that  company  had  furnished 
Simmons  with  a  magneto  bell  and  test  set  in  order  to  enable 
him  to  ascertain  the  presence  of  an  electrical  current  in  any 
wire,  but  that  he  failed  to  have  them  with  him  on  this 
occasion.  Whether  these  instruments  were  useful  only  in 
discovering  electrical  disturbances  on  the  line,  and  were  not 
designed  to  test  the  insulators  and  defects  therein  or  their  loca- 
tion, was  a  question  addressed  to  the  superior  wisdom  of  the 
jury.  It  is  said,  however,  that  a  common  and  very  reliable 
test  of  the  voltage  of  the  wire  is  to  brush  it  lightly  with  the 
hand,  or  with  an  old  piece  of  iron,  and  that  this  test  was 
usually  applied  by  linemen.  There  is  evidence  tending  to 
show  that  when  Simmons  first  mounted  the  pole  he  touched 
the  wire  that  afterwards  caused  his  death,  but  at  that  time  no 
serious  result  was  experienced.  It  is  said  that  a  defective 
insulator  acts  perfectly  at  one  moment  and  the  next  moment 
will  permit  a  fatal  current  of  electricity  to  pass  over  the  wire. 
It  is  insisted  on  behalf  of  defendant  in  error  that  the  deceased 
did  not  know,  until  he  received  the  shock,  that  the  wire  which 
produced  his  death  was  dangerous.  On  the  other  hand,  there 
is  proof  tending  to  show  that  about  30  days  prior  to  the 
accident  the  deceased  was  engaged  with  others  in  running  a 
wire  of  the  telephone  company  along  by  said  pole  where 
deceased  was  killed,  and  he  received  a  shock  at  that  time  from 
one  of  the  wires  attached  to  that  pole.     It  is  also  in  evidence 
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that  on  the  day  of  the  accident  deceased  stated  that  the  wires 
were  hot,  and  he  was  warned  by  one  or  two  others  not  to 
ascend  the  pole.  This  is  a  substantial  statement  of  the  case 
as  made  in  the  pleadings  and  proof. 

The  thirteenth  assignment  of  error  is   based  upon  the  mis- 
conduct of  the  jury  in  communicating  to  each  other  matters 
which  were  not  presented  in  evidence.     On  the  motion  for  a 
new  trial  it  was  shown  that,  after  the  jury  retired  and  were 
engaged  in  their  deliberations,  a  juror  stated  to  his  fellow 
jurors  that  the  telephone  company  had,  as  a  compromise  of 
the  case,  offered  to  give   Mr.    Simmons  employment  for  20 
years  at  $4;  per  month.     It  was  also  stated  in  the  jury  room 
that  on  the  former  mistrial  of  the  case  ten  of  the  jurors  favored 
awarding  the  plaintiff  $8,000  damages,  one  $1,500,  and  another 
was  aerainst  any  amount.     It  is  insisted,  however,  that  these 
statements  were  innocuous,  and  did  not  influence   the  jury  in 
assessing  the  damages  on  this  trial.     On  the  motion  for  a  new 
trial  in  the  court  below  the  jurors  were   examined    touching 
this  subject,  and  the  substance  of  their  evidence  was  that, 
when  the  jury  retired  to  consider  their  verdict,  a  ballot  was 
immediately  taken,  and  all  voted  in  favor  of  allowing    the 
plaintiff  damages  against  both  defendants.     The  entire  jury, 
excepting  one  man,  favored  damages  exceeding  $2,500, — the 
final  verdict.     The  one  juror  favored  a  verdict  for  only  $500. 
The  jurors  testified  that  these  extraneous  statements  did  not 
in  any  manner  influence  their  verdict,   but  the  fact  remains 
that,  while  one  of  these  jurors  only  favored  $500  on  the  first 
ballot,  he  finally  agreed  to  a  verdict  of  $2, 500.     This  juror 
stated  that  the  extraneous  statement  as  to  how  the  former  jury 
stood  on  the  mistrial  of  the  case  was  made  for  his  benefit, 
and  in  order  to  induce  him  to  raise  his  figures;  but  he  claimed 
that  as  matter  of  fact  it  had  no   influence  whatever  on   his 
action.     It  has  always  been   held  in  this  state  that  testimony 
given  to  a  jury  after  it  has  left  the  presence  of  the  court 
vitiates  a  verdict,  because  it  is  not  on  oath,  and  is  given  with- 
out the  knowledge  of  those  to  be  affected  by  it,  and  who  have, 
therefore,   no  opportunity  of  meeting  and  repelling  it;  and 
that  testimony  was  so  given  may  be  shown  by  the  affidavits 
of  the  jurors.     Donston  v.  State,  6  Humph.    275 ;  Wade  v. 
Ordway,  i  Baxt.  i40,  i  Tenn.  Cas.    261 ;  Mortin  v.    State,    i 
Lea,  498;  Nolen  v.  State,  2   Head,  ^21.     In  the  case  of  Sam 
V.  State,  I  Swan,  61,  the  juryman  stated  that  the  information 
communicated  to  him  by  his  fellow  jurors  exercised   no   in- 
fluence whatever  upon  him  in  making  up  the  verdict,  and  that 
he  thought  or  believed  they  would   have  come  to  the  same 
conclusion  from  the  testimony  in  the  case.     Judge  McKinney, 
however,  said  it  was  not  for  this  court  to  say  whether  the 
testimony   was  sufficient    to    have  supported    the    verdict 
independent  of  the  statement   made  to  the  jury.     In  answer 
to  the  idea  that  the  judge  might  say  that  there  was  sufficient 
evidence  adduced  at  the  trial  to  justify  the  finding  of  the  jury» 
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and  that  the  evidence  improperly  fi:iven  to  them  could  have  had 
no  influence  upon  the  verdict,  that  this  was  purely  a  matter 
of  fact,  and  not  in  the  province  of  the  court  to  determine,  it 
is  impossible  he  should  be  able  to  do  so,  because  the  law  had 
no  criterion  by  which  to  know  or  ascertain  the  effect  which 
the  admission  of  improper  evidence  may  produce  on  the 
verdict  of  the  jury.  The  effect  might  be  different,  and  of 
necessity  would  be  so,  on  different  minds,  according  to  the 
mental  and  moral  qualities  of  the  individuals  composing  the 
jury,  their  intelligence,  power  of  discrimination,  and  a 
thousand  other  considerations;  and  therefore  the  law  excludes 
all  irrelevant  and  illegal  evidence.  He  goes  on  then  to  re- 
mark upon  the  statement  of  the  juror  that  he  was  not 
influenced,  treating  this  as  not  of  any  weight ;  and  concluded 
with  the  rule  that,  when  improper  evidence  is  allowed  to  go 
to  the  jury,  it  is  enough  that  the  case  may  have  been  prejudiced 
thereby,  and  the  law  will  so  presume.  The  court  said  the 
rule  in  criminal  and  civil  cases  is  the  same.  Wade  v.  Ordway, 
I  Baxt.  229. 

The  third  assignment  of  error  is  that  the  court  instructed 
the  jury  that  **if  Simmons  [the  deceased]  had  no  knowledge, 
either  actual  or  from  information,  that  the  span  wires  of  the 
street  railroad  company  at  the  point  in  controversy,  and  strung 
to  this  pole,  were  not  properly  insulated,  and  reasonably  safe, 
then  he  had  a  right  to  presume  they  were  properly  and  safely 
insulated,  unless  the  want  of  insulation  at  all  or  defective 
insulation  was  so  open  and  obvious  that  he  ought,  in  the 
exercise  of  ordinary  and  reasonable  care  and  caution,  to  have 
so  known. '  *  This  charge,  we  think,  erroneous,  for  it  relieves 
the  employee  of  the  duty  to  exercise  active  diligence  for  his 
own  safety  in  an  occupation  peculiarly  hazardous,  and  where 
the  employee  has  the  better  opportunity  of  discovering  and 
avoiding  the  danger.  In  the  case  of  Telephone  Co.  v.  Loomis, 
87  Tenn.  504,  11  S.  W.  356,  it  was  held  by  this  court,  viz; 
**A  charge  to  the  effect  that  a  servant  may  assume  that  a 
telephone  pole  which  he  is  required  to  climb  in  the  due  course 
of  his  employment  is  safe  and  suitable  for  that  purpose  is 
erroneous  in  a  suit  brought  by  the  servant  for  injuries  caused 
by  the  breaking  of  the  pole,  in  that  it  relieves  him  from  the 
exercise  of  ordinary  care  for  his  own  safety,  and  decides  that 
he  was  not  the  company's  inspector  of  poles, — a  disputed  fact 
in  the  case.**  In  the  case  at  bar  the  proof  shows  that  it  was 
the  duty  of  Simmons,  as  a  lineman,  to  dig  holes,  raise  poles, 
put  cross-arms  thereon  and  steps,  string  wires,  put  on  guy 
wires,  and  clear  line  troubles;  and  as  an  inspector  his  duties 
were  the  foregoing,  together  with  clearing  trouble  in  instru- 
ments, putting  in  new  telephones,  collecting  when  needed, 
and  making  himself  generally  useful.  The  record  further 
shows  that  Simmons  was  an  experienced  man  in  his  line  of 
business ;  that  he  had  been  manager  of  the  telephone  company 
at  Humboldt,  and  employed  in  the  service  at  Nashville,  where 
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intricate  systems  of  telephones  and  electric  car  wires  cross 
each  other  and  are  maintained.  It  was  necessarily  a  part  of 
his  duty  to  inspect  and  test  the  wires  about  which  he  expected 
to  work.  The  case  of  Anderson  v.  Telegraph  Co.  (Wash.)  53 
Pac.  657,  41  L.  R.  A.  410,  was  a  case  where  a  servant  of  the 
telephone  company  brought  an  action  against  the  telephone 
company  and  the  street  railway  company  jointly  for  personal 
iniuries.  At  the  time  of  the  accident  the  plaintiff  was  a  line- 
man in  the  employ  of  the  telephone  company.  The  two 
defendants  used  in  common  a  pole, — the  telephone  company 
for  holding  up  its  wires,  and  the  street  railroad  company 
fastening  to  said  pole  a  span  wire  or  guy  wire  running  from 
the  trolley  wire.  The  plaintiff,  a  lineman,  ascended  said  pole 
for  the  purpose  of  stringing  a  wire  on  it,  and  while  on  the 
pole  came  in  contact  with  the  span  wire  belonging  to  the  street 
railway  company,  and  sustained  from  the  shock  serious  per- 
sonal injuries.  It  was  held  that  the  failure  of  the  lineman  to 
test  the  insulators  would  preclude  any  recovery.  Bergin  v. 
Telephone  Co.,  70  Conn.  54.  38  Atl.  888,  39  L.  R.  A.  192.  was 
a  case  where  a  telephone  company,  and  an  electric  railroad 
company  used  the  same  pole  for  their  wires,  and  the  court 
held  that  the  law  did  not  absolutely  require  the  telephone 
company,  as  between  it  and  its  linemen,  to  test  and  inspect 
guy  wires  and  circuit  breakers  put  in  by  such  railroad  com- 
pany to  discover  whether  they  were  in  a  safe  condition,  but 
whether  the  employer  or  employee  should  discharge  such 
duty  depended  on  the  facts  of  the  particular  case.  **  Line- 
men," said  the  court,  "are  employed  by  the  telephone  com- 
pany, among  other  things,  for  the  purpose  of  doing  work 
which  is  dangerous  by  reason  of  the  possible  contact  of  the 
telephone  wires  with  highly-charged  wires  of  the  street  rail- 
way or  other  companies.  The  linemen  are  to  do  their  own 
testing  on  such  work.  The  telephone  company  has  no  other 
men  to  do  the  testing  than  the  linemen,  as  the  latter  knew. 
There  was  nothing  to  prevent  Delaney  [who  was  the  plaintiff 
in  the  case]  from  testing  the  guy  wire,  and  the  linemen  on 
this  job  were  furnished  with  all  the  tools,  appliances,  and 
wires  with  which  to  test  wires  of  the  electric  street  railway." 
The  case  of  Hector  v.  Light  Co.  (Mass.)  37  N.  E.  773,  25  L. 
R.  A.  5i;4,  shows  the  plaintiff  was  a  lineman  of  the  telephone 
company,  £gid  went  upon  the  roof  of  the  building  called  the 
'*Youth*s  Companion  Building"  for  the  purpose  of  affixing  a 
telephone  wire  to  a  standard  erected  upon  the  roof  of  that 
building.  He  was  injured,  while  on  the  roof,  by  his  hand 
coming  in  contact  with  a  wire  belonging  to  the  defendant, 
the  electric  light  company,  through  which  an  alternating 
electric  light  current  was  being  transmitted.  The  plaintiff 
had  a  long  experience  with  electrical  apparatus,  was  familiar 
with  all  kinds  of  electrical  wires,  and  the  proper  methods  of 
handling  them,  and  the  dangers  attendant  upon  the  business. 
It  was  admitted  that  the  defendant  was  transmitting  through 
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these  alternating  wires  an  electric  current  of  a  thousand  volts, 
which  was  dangerous  under  certain  conditions.  But  it  was 
contended  that  to  make  such  a  current  dangerous  the  person 
touching  a  wire  must  be  ^'grounded,'*  as  it  is  called, — that  is, 
be  connected  with  the  earth  by  substances  that  are  conductors 
of  electricity, — while  the  other  wire  of  the  circuit  must  be 
grounded  at  the  same  time.  The  claim  of  the  plaintifi  was, 
in  effect,  that  the  alternating  electric  light  wires  were  not 
properly  insulated.  The  court  held  that  the  electric  light 
company,  on  the  evidence,  owed  no  duty  to  the  plaintifi  to 
have  its  wires  properly  insulated  at  the  place  where  he 
received  his  injury. 

The  sixth  assignment  of  error,  in  which  objection  is  made 
to  the  charge  of  the  court  on  the  theory  of  sudden  exigency 
or  emergency  of  the  business,  is  also  sustained.  This  is  not 
the  case  of  an  employee  ordered  by  the  master,  upon  a  sudden 
emergency,  into  a  place  of  danger.  There  is  no  evidence 
that  deceased  was  ordered  to  ascend  this  pole  and  raise  the 
sagging  lead  cable,  but  this  method  of  accomplishing  the 
work  was  chosen  by  the  deceased  himself,  rather  than  ascend 
a  pole  belonging  to  the  telephone  company,  which  stood  30 
feet  north,  and  which  deceased  could  have  ascended,  and 
thereby  avoided  any  contact  with  the  wires  of  the  street  car 
company. 

The  trial  court  was  also  in  error  in  refusing  the  fourth  and 
fifth  instructions  submitted  by  defendants,  and  embodied  in 
the  tenth  and  eleventh  assignments  of  error  on  the  brief  of  the 
telephone  company.  These  supplemental  requests  embodied 
the  theory  of  the  defendant  companies,  and  should  have  been 
given  in  charge. 

For  the  errors  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded. 


K11.PATRICK  et  aL  V,  Choctaw,  O.  &  G.  R.  Co. 

{Couri  of  Appeals  of  Indian  Territory^  Oct.Si  190 1,) 

[64  S.  W.  Rep.  560.1 

Master  and  Servant— Unblocked  Railroad  Frogs — Neglifi^ence— Direct- 
ing Verdict.* 
Where  the  sole  issue  in  a  suit  for  an  employee's  death  is  whether  or  not 
the  company's  failure  to  block  a  frog  was  negligence,  aqd  the  larger 
number  of  witnesses  testify  that  the  unblocked  frog  is  not  more  danger- 
ous than  the  blocked  frog,  and  is  most  largely  used  by  railroads,  and 
some  roads  using  the  blocked  frog  have  changed  to  the  unblocked,  the 
court  may  properly  direct  a  verdict  for  the  company. 

Appeal  from  the  United  States  court  for  the  Central  district 
of  the  Indian  Territory ;  before  Justice  William  H.  H.  Clay- 
ton, September  26,  1899. 

*As  to  whether  it  is  the  master's  duty  to  block  frogs  and  guard  rails, 
see  Wabash  R.  Co.  v,  Ray  (Ind.),  12  Am.  <&  Eng.  R.  Cas.,  N.  S.,  593,  and 
note,  604  et  seg. 
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Action  by  Minnie  Kilpatrick  and  others  against  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Company.  From  a 
judgment  in  favor  of  defendant,  plaintiffs  appeal.     Affirmed. 

This  was  an  action  brought  by  the  appellants  (plaintifis 
below)  against  the  appellee  (defendant  below)  for  damages  for 
the  killing  of  R.  E.  Kilpatrick,  husband  of  the  plaintiff 
Minnie  Kilpatrick.  Plaintifis  allege  in  their  amended  com- 
plaint filed  September  30,  1898,  that  the  said  R.  E.  Kilpatrick 
was  in  the  employ  of  the  appellee  as  a  brakeman  on  one  of  its 
freight  trains,  and  while  in  the  act  of  uncoupling  a  car  in  the 
railroad  yards  in  the  town  of  Shawnee,  Okl.  T. ,  on  February 
I3«  1897,  his  foot  got  caught  between  the  guard  rail  and  main 
rail  of  the  track.  At  the  time  the  train  was  moving  slowly, 
and  he  was  between  the  cars,  with  his  right  hand  holding  onto 
the  car  in  front  of  him,  and  with  his  left  hand  endeavoring  to 
remove  the  pin  to  uncouple  the  cars ;  and  when  his  foot  got 
thus  caught  he  tried  to  extricate  it,  and,  being  unable  to  do 
so,  the  car  ran  onto  his  leg,  threw  him  down  on  his  face,  and 
passed  on  to  his  body,  crushing  him,  from  the  effects  of  which 
he  died  inside  of  a  half  hour.  ''Plaintiff  respectfully  alleges 
that  said  guard  rail  was  laid  and  constructed  at  a  point  in 
defendant's  track  where  said  deceased,  Kilpatrick,  and  other 
employees  of  the  defendant  were  compelled  to  work  in 
coupling  and  uncoupling  defendant's  cars  in  discharge  of  their 
duties  as  brakemen ;  that  it  was  a  wrongful  and  negligent  act 
of  defendant  to  so  construct  the  same  at  said  point  under  the 
aforesaid  circumstances ;  that  it  was  likewise  a  grossly  negli- 
gent omission  of  duty  on  the  part  of  defendant  towards  its 
said  employees,  after  having  so  wrongfully  and  negligently 
constructed  said  guard  rail  at  said  point,  not  to  have  blocked 
the  said  open  space  leading  from  each  end  of  said  guard  rail 
into  the  narrow  space  between  said  guard  rail  and  the  main 
rail  of  the  track,  and  that  it  was  likewise  a  wrongful  and  neg- 
ligent act,  as  well  as  a  wrongful  and  negligent  omission  of  the 
duty  that  defendant  owed  to  said  deceased  and  its  other  em- 
ployees, to  permit  the  coupling  links,  pins,  and  means  and 
attachments  used  for  coupling  and  uncoupling  said  cars-  as 
above  alleged  to  become  broken,  defective,  and  out  of  repair, 
and  in  permitting  them  to  remain  in  said  condition."  Plain- 
tiffs ask  for  damages  in  the  sum  of  $10,000.  Defendant  filed 
its  answer  January  18,  1899,  denying  every  material  allegation 
of  plaintiffs'  complaint,  and  for  special  answer  says  ''that  R. 
E.  Kilpatrick  came  to  his  death  through  his  own  want  of  care 
and  through  his  contributory  negligence;  that  said  Kilpatrick 
had  long  been  in  the  service  of  this  defendant,  and  was 
thoroughly  familiar  with  the  coupling  and  uncoupling  of  its 
cars  and  with  the  construction  of  its  couplers,  and  was 
thoroughly  familiar  with  the  manner  in  which  its  track  was 
laid  at  the  point  where  the  accident  occurred;  that  the  coupler 
between  the  two  cars  sought  to  be  uncoupled  by  Kilpatrick 
was  an  automatic  coupler,  and  it  was  not  necessary,  in  order 


246  MASTHR  AND  SERVANT  Vol  XXIII 

(NS) 

Kilpa trick  v,  Choctaw,  etc.,  R.  Co 

properly  to  work  the  same,  for  said  Kilpatrick  to  go  between 
the  cars ;  that,  if  there  was  a  defect  in  this  automatic  coupler, 
the  said  Kilpatrick  knew  it,  and  had  known  it  for  some  time, 
and  made  no  complaint  or  protest,  and  had  no  right  to  enter 
between  the  cars,  knowing  such  defect.  The  defendant  says 
further  that  the  track  which  was  laid  and  constructed  at  the 
place  of  the  accident  was  laid  and  constructed  in  a  careful  and 
scientific  manner,  and  in  such  manner  as  to  insure  the  safety 
of  careful  and  prudent  employees;  that  it  was  constructed 
in  the  same  manner  that  tracks  of  that  kind  are  constructed  by 
the  best  operated  and  regulated  roads  in  the  country ;  and  that 
the  injury  resulting  to  the  deceased  was  not  due,  therefore, 
to  any  defect  in  the  coupling  between  the  cars,  nor  to  any 
defect  in  the  laying  or  construction  of  the  track  at  the  point 
where  the  accident  occurred,  but  to  the  gross  and  inexcusable 
negligence  of  the  deceased  himself/'  The  suit  was  instituted 
at  South  McAlester,  in  the  Central  district,  and  on  applica- 
tion of  defendant  the  venue  was  changed  to  Atoka,  in  said 
Central  district,  where  the  case  was  tried  September  26,  1899, 
before  a  jury,  as  follows:  ** Whereupon  plaintiffs  introduced 
their  testimony,  and  the  defendant  its  testimony,  and  the 
plaintiffs  their  testimony  in  rebuttal,  whereupon  said  case  was 
closed.  Thereupon  at  the  request  of  the  defendant  the  jury 
was  instructed  to  return  a  verdict  in  favor  of  the  defendant, 
to  which  action  of  the  court  the  plaintiff  diily  excepted.  And 
thereupon  the  jury  return  into  open  court  the  following 
verdict :  *  We,  the  jury,  duly  impaneled  and  sworn  in  the  above- 
entitled  action,  find  the  issues  herein  for  the  defendant.''* 
Plaintiffs  moved  for  a  new  trial,  which  was  overruled  by  the 
court,  and  they  appealed  to  this  court.  The  plaintiffs  in  their 
complaint  had  alleged  that  **it  was  a  wrongful  and  negligent 
act,  as  well  as  a  wrongful  and  negligent  omission  of  the  duty 
of  defendant,  to  permit  the  coupling  links,  pins,  and  means 
and  attachments  used  for  coupling  and  uncoupling  said  cars 
to  become  broken,  defective,  and  out  of  repair,  and  in  per- 
mitting them  to  remain  in  said  condition."  The  defendant 
in  its  special  answer  said  Kilpatrick  had  come  to  his  death 
** through  his  own  want  of  care  and  through  his  contributory 
negligence,"  and  ** that  the  injury  resulting  to  the  deceased 
was  not  due  to  any  defect  in  the  coupling  between  the  cars, 
nor  to  any  defect  in  the  laying  or  construction  of  the  track, 
*  *  *  but  to  the  gross  and  inexcusable  negligence  of  the 
deceased  himself."  But  by  agreement  the  whole  issue  in  the 
case  was  limited  as  follows:  **It  was  here  admitted  by 
defendant  that  on  the  occasion  when  the  deceased,  Kilpatrick, 
was  killed,  the  coupling  attachments  on  the  cars  between 
which  Kilpatrick  was  at  the  time  he  was  killed  were  broken 
and  out  of  repair,  and  had  been  for  a  long  time,  and  that  it 
was  necessary  and  rightful  for  deceased  to  enter  between  said 
cars  for  the  purpose  of  uncoupling  them,  and  that  he  was 
rightfully  there  at  the  time  of  his  death.     When   the  defend- 
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ant  made  the  above  admission,  plaintiffs,  through  their 
counsel,  stated  that  the  failure  to  block  frogs  in  defendant's 
track  was  the  proximate  cause  of  the  deceased  Kilpatrick's 
injury,  and  that  plaintifis  would  rely  upon  the  failure  of  the 
defendant  to  block  frogs  as  the  sole  ground  of  recovery  in 
the  cause ;  and  it  was  further  admitted  that  the  fact  that  the 
couplings  between  the  cars  where  Kilpatrick  was  injured  were 
broken  and  out  of  repair  should  not  be  considered  by  the  jury 
as  neglierence  on  the  part  of  the  defendant,  and  that  the 
court  should  submit  to  the  jury,  if  he  did  submit  the  case, 
the  sole  question  as  to  whether  or  not  the  failure  to  block 
its  frogs  was  an  act  of  negligence  on  the  part  of  the  defend- 
ant. ' ' 

W-  E.  Rogers,  W.  O.  Davis,  and  J.  H.  Garnett,  for  appel- 
lants. 

C.  B.  Stuart,  for  appellee. 

TOWNSEND,  C.  J.  (after  stating  the  facts).  The  appel- 
lants have  filed  lo  specifications  of  error,  but  the  agreement 
entered  into  between  the  parties  at  the  trial  in  the  court  below 
reduced  the  question  at  issue  as  to  defendant's  negligence  to 
very  narrow  limits.  Said  issue  is  as  follows:  **Itwas  agreed 
by  the  parties  in  open  court  that  the  court  should  submit  to 
the  jury,  if  he  did  submit  the  case,  the  sole  question  as  to 
whether  or  not  the  failure  to  block  its  frogs  was  an  act  of 
negligence  on  the  part  of  the  defendant.''  This  was  the  only 
question,  undoubtedly,  that  the  court  below  considered  in 
arriving  at  the  conclusion  from  the  evidence  not  to  submit  the 
case  to  the  jury.  It  is  a  well-settled  rule  that  when,  in  the 
opinion  of  the  trial  jude:e,  the  evidence  is  not  sufficient  to 
sustain  a  verdict,  and  the  court  would  be  compelled  to  set  the 
verdict  aside,  should  one  be  returned  by  the  jury,  it  is  the 
duty  of  the  court  to  take  the  case  from  the  jury  or  direct  a 
verdict.  We  have  examined  the  evidence  with  some  care,  as 
set  out  in  the  bill  of  exceptions,  to  ascertain  if  the  court  below 
in  directing  a  verdict  acted  in  accordance  with  the  foregoing 
rule;  and  we  are  satisfied,  beyond  question,  that  the  evi- 
dence, taken  as  a  whole,  does  not  establish  that  the  appellee 
was  negligent  in  not  blocking  its  froes.  Not  only  was  the 
preponderance  of  the  evidence  opposed  to  that  view,  but  the 
great  weight  of  the  testimony  was  in  opposition  to  that  view. 
We  deem  it  unnecessary  to  enter  into  the  discussion,  so  much 
insisted  upon  by  appellants,  that  a  brakeman  on  a  railroad 
train  is  more  likely  to  tell  the  truth  than  a  chief  engineer, 
superintendent,  or  vice  president  of  a  railroad.  Suffice  it  to 
say  that  none  of  the  witnesses  are  impeached  in  this  case. 
The  evidence  clearly  shows  that  a  large  majority  of  the  rail- 
roads in  the  United  States  use  the  unblocked  frog,  and,  while 
two  or  three  witnesses  in  this  case  testify  that  to  use  an  un- 
blocked frog  is  dangerous,  the  larger  number  testify  that  the 
unblocked  frog  is  not  more  dangerous  than  the  blocked  frog, 
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and  some  of  them  testify  -that  the  blocked  frog  is  the  more 
dangerous.  Besides,  it  appears  from  the  testimony  that  some 
railroads  that  did  use  the  blocked  frog  have  abandoned  it  for 
the  unblocked,  notably  the  Texas  Pacific  and  the  Gulf, 
Colorado  &  Santa  Fe  Railways,  for  the  reason  that  the  former 
was  the  more  dangerous  of  the  two.  This  is  substantially  the 
disputed  state  of  facts,  as  appears  from  the  evidence  in  this 
case.  In  Southern  Pac.  Co.  v.  Seeley,  152  U.  S.  145,  14  Sup. 
Ct.  530,  38  L.  Ed.  391,  where  the  identical  question  was 
developed  in  the  evidence,  and  the  defendant  had  requested 
the  court  to  give  the  following  instruction  to  the  jury:  **The 
jury  are  instructed  that  if  they  find  from  the  evidence  that 
the  railroad  companies  used  both  the  blocked  and  the 
unblocked  frog,  and  that  it  is  questionable  which  is  the  safest 
or  most  suitable  for  the  business  of  the  roads,  then  the  use  of 
the  unblocked  froe  is  not  negligence,  and  the  jury  are  instructed 
not  to  impute  the  same  as  negligence  to  the  defendant,  and  they 
should  find  for  the  defendant,*' — Judge  Shiras,  of  the  United 
States  supreme  court,  says  this  instruction  should  have  been 
given;  and  the  judge  cites  a  number  of  cases  holding  the  same 
views,  and  quotes  Judge  Bradley,  in  Tuttle  v.  Railway  Co., 
122  U.  S.  189,  7  Sup.  Ct.  1 166,  30  L.  Ed.  1 1 14,  as  sustaining 
the  same  view,  as  follows:  *' Although  it  appears  that  the 
curve  was  a  very  sharp  one  at  the  place  where  the  accident 
happened,  yet  we  do  not  think  that  public  policy  requires  the 
courts  to  lay  down  any  rule  of  law  to  restrict  a  railroad  com- 
pany as  to  the  curves  it  should  use  in  its  freight  depots  and 
yards,  where  the  safety  of  passengers  and  the  public  is  not 
involved, — much  less,  that  it  should  be  left  to  the  varying  and 
uncertain  opinion  of  jurors  to  determine  such  an  engineering 
question.'*  Id.,  122  U.  S.  189,  194,  7 Sup.  Ct.  1168,  30  L.  Ed. 
1 1 16.  And,  after  discussing  the  question  at  length  as  to 
whether  the  use  of  an  unblocked  frog  made  the  defendant 
liable  for  negligence.  Judge  Shiras  says:  **In  view  of  this 
case  and  many  others  of  similar  import,  which  it  is  unnec- 
essary to  cite,  we  think  it  plain  that  the  defendant  was 
entitled  not  merely  to  the  instruction  prayed  for,  if  the  case 
went  to  the  jury,  but  that  upon  the  whole  evidence  the  prayer 
for  a  peremptory  instruction  in  the  defendant's  favor  ought 
to  have  been  granted."  This  practically  settles  that  question 
in  this  case  in  favor  of  the  action  of  the  court  below, 
and,  while  many  cases  are  cited  by  appellant,  we  cannot 
concur  in  the  following  view  of  the  appellants:  That  **the 
court  before  whom  the  case  at  bar  was  tried  committed 
judicial  wrong,  abused  his  judicial  discretion,  in  taking  the 
case  from  the  jury  upon  the  appellee's  motion,  and  thereby 
committed  such  error  of  law  as  renders  it  the  duty  of  this 
court  to  reverse  and  remand  this  cause."  But  we  think  that 
**the  conclusion  follows,  as  a  matter  of  law,  that  no  recovery 
can  be  had  upon  any  view  which  can  be  properly  taken  of 
the  facts  the  evidence  tends  to  establish."     Dunlap  v.  Rail- 
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road  Co.,  130  U.  S.  649,  9  Sup.  Ct.  648.  32  L.  Ed.  1059.  The 
appellee  has  also  cited  authorities  taking  the  same  view  of  the 
question  as  the  Seeley  Case,  but,  as  heretofore  stated,  the 
Seeley  Case  is,  in  our  opinion,  conclusive  of  the  question, 
and  therefore  the  judgment  of  the  court  below  is  affirmed. 

GILL  and  RAYMOND,  JJ.,  concur. 


Nkw  York  Guaranty  &  Indemnity  Co.  ei  al.  v.  Tacoma 

Railway  &  Motor  Co.  et  al. 

{Circuit  Court  of  Appeals^  Ninth  Circuit,  February  20,  iSgg,) 

[93  Fed.  Rep.  51.] 

Taxation — Validity  of  Assessment — Ownership  of  Property. 

The  power  house  and  other  buildings  of  an  electric  street-railroad  com- 
,  pany  were  situated  on  a  tract  of  land,  a  part  of  which  was  owned  by  the 
company,  and  a  part  held  under  a  lease  for  25  years,  which  bound  the 
company  to  pay  the  taxes  thereon.  Held,  that  the  company  might  prop- 
erly be  regarded  as  the  owner  of  the  entire  property,  for  purposes  of  tax- 
ation, and  its  assessment  as  an  entirety  was  valid. 

Same — Improvements  on  Real  Estate.* 

Where  a  street-railroad  company  may  properly  be  regarded  as  the 
owner,  for  the  purposes  of  taxation,  of  leased  land  upon  which  its  power 
house  and  plant  are  in  part  situated,  such  buildings  are  taxable,  under 
the  statutes  of  the  state  of  Washington,  as  a  part  of  the  real  estate. 

Same — Railroad  Right  of  Way— Actual  Use  for  Other  Purposes. 

Under  the  statute  of  Washington  (1  Hill's  Ann.  Code,  §  1046)  providing 
that  all  lands  occupied  and  claimed  exclusively  as  right  of  way  for  rail- 
roads must  be  assessed  as  a  whole,  and  as  real  estate,  at  a  certain  sum  per 
mile,  a  part  of  the  designated  right  of  way  of  a  railroad,  but  which  is  in 
the  actual  use  and  occupation  of  a  street-railroad  company  for  purposes 
of  its  power  plant,  under  a  lease  for  25  years,  cannot  properly  be  taxed 
as  a  part  of  the  right  of  way  of  the  railroad  company. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  Division  of  the  District  of  Washington. 

This  suit  was  brought  on  the  equity  side  of  the  circuit  court 
of  the  United  States  for  the  Western  division  of  the  district 
of  Washingrton  to  obtain  a  decree  adjuderine:  the  invalidity  of, 
and  canceling  of  record,  certain  taxes  levied  by  the  county  of 
Pierce  and  the  city  of  Tacoma,  respectively,  upon  certain 
property  now  owned  by  the  complainant  Carr.  The  property 
upon  which  the  taxes  were  levied  consists  of  a  power  house 
and  power  plant  used  in  operating  certain  street-railway  lines 
in  the  city  of  Tacoma,  in  Pierce  county,  state  of  Washington, 
and  a  suburban  line  connecting  the  town  of  Steilacoom,  in 
that  county,  with  the  city  of  Tacoma.  On  March  26,  1897,  all 
of  the  property  mentioned,  including  the  street-railway  lines, 
was  sold  as  an  entirety  by  a  master  of  the  court  below,  in 
pursuance  of  a  decree  entered  by  that  court  in  a  suit  brought 
therein  by  the  New  York  Guaranty  &  Indemnity  Company, 

•As  to  what  property  of  railroad  companies  may  be  taxed,  see  7  Rap. 
&  Mack's  Dig.  861   et  seq, ;    25   Am.    &   Eng.  Enc.   I^aw  152  et  seq. 
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trustee,  for  the  foreclosure  of  a  trust  deed  of  the  property 
made  to  it  for  the  security  of  certain  bonded  indebtedness, 
at  which  sale  the  property  was  purchased  by  one  Levis, 
who  afterwards  conveyed  it  to  the  complainant  Carr.  Of  the 
proceeds  of  that  foreclosure  sale,  there  remained  in  the  reg^istry 
of  the  court,  when  this  suit  was  instituted,  an  undistributed 
balance  of  $13,4^4.88;  and  the  taxes  here  in  question,  standing 
delinquent  against  the  power  house  and  power  plant  on  the 
tax  records  of  the  county  of  Pierce  and  the  city  of  Tacoma, 
respectively,  and  it  being  the  duty  of  the  receivers  appointed 
in  the  foreclosure  suit  to  discharge  all  valid  taxes  against  the 
property,  and  the  complainant  in  that  suit  being  entitled,  as 
trustee,  to  receive,  for  distribution  to  the  bondholders,  any 
surplus  of  the  fund  in  court  remaining  after  the  discharge  of 
all  the  receiver's  obligations,  this  suit  was  instituted  jointly 
by  the  trustee,  complainant  in  the  former  suit,  and  the  present 
owner  of  the  property  under  the  sale  in  that  suit,  to  contest 
the  validity  of  the  disputed  taxes.  By  an  amendment  of  the 
bill,  certain  taxes  on  lots  in  the  Ridgedale  addition  to  the  city 
of  Tacoma,  included  in  the  railway  property  acquired  by  the 
complainant  Carr,  and  the  validity  of  which  was  not  disputed 
by  the  complainant's  bill,  was  included  in  the  subject-matter 
of  the  present  suit,  to  the  end  that  the  decree  to  be  entered 
therein,  directing  the  payment  of  the  fund  in  court  of  such 
taxes  as  should  be  adjudged  valid,  might  extend  to  the  taxes 
on  those  lots.  No  review  of  the  decree  of  the  court  below  in 
respect  to  the  taxes  on  those  lots,  however,  is  here  sought. 
The  taxes  levied  upon  the  trackage  of  the  Steilacoom  Line 
were  held  by  the  court  below  to  be  invalid,  and  their  cancella- 
tion was  directed.  To  this  part  of  the  decree  no  objection 
was  taken  in  any  form.  The  remaining  taxes  controverted 
by  the  bill  were  held  by  the  court  below  to  be  valid,  and  it  is 
to  reverse  that  part  of  the  decree  that  the  present  appeal  is 
brouerht.  Those  taxes  were  levied  on  the  power  house  and 
power  plant,  together  with  the  site  thereof,  by  the  county  of 
Pierce  in  the  years  1891,  1892,  1893.  and  189s,  and  by  the  city 
of  Tacoma  in  the  years  1892  and  1893.  The  power  house  and 
power  plant  are  situated  upon  a  tract  of  land  in  the  city  of 
Tacoma.  the  westerly  portion  of  which  (that  is  to  say,  the  part 
lying  west  of  the  east  boundary  of  Cliff  avenue  produced)  was, 
during  the  years  of  the  contested  tax  levies,  owned  in  fee  by 
the  Tacoma  Railway  &  Motor  Company,  while  the  easterly 
portion  of  the  tract  (that  is  to  say,  all  that  part  lying  east  of 
the  east  boundary  of  Cliff  avenue  produced)  was  during  those 
years  held  by  the  motor  company  under  a  lease  of  date  April 
18,  1889,  from  the  Northern  Pacific  Railroad  Company  for  a 
term  of  25  years  from  May  i,  1889;  reserving  an  annual  cash 
rental,  and  providing  for  the  payment  of  the  taxes  by  the 
lessee  during  the  term  of  the  lease.  The  motor  company's 
part  of  the  tract  was  formerly  a  part  of  Cliff  avenue,  a  platted 
street  of  the  city  of  Tacoma,  and  prior  to  the  building  of  the 
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power  plant  the  city  of  Tacoma,  at  the  instance  of  the 
Northern  Pacific  Railway  Company,  passed  an  ordinance, 
approved  May  ii,  1889,  vacating  that  part  of  Cliff  avenue  now 
embraced  in,  and  constituting  the  whole  of,  the  part  of  the 
tract  owned  in  fee  by  the  motor  company.  Another  street  in 
the  city,  known  as  **A  Street,"  adjoined  the  vacated  portion 
of  Clifi  avenue  on  the  west;  and  under  the  law  of  the  state  of 
Washington,  and  the  provisions  of  the  vacating  ordinance, 
the  title  to  the  whole  of  the  vacated  strip  passed  to  the 
Northern  Pacific  Company,  as  owner  in  fee  of  the  whole  land 
adjoining:  the  vacated  strip  on  the  east,  and  the  railroad  com- 
pany shortly  afterwards,  to  wit.  May  i,  1890,  conveyed  it  in 
fee  to  the  motor  company.  The  Northern  Pacific  Railroad 
Company's  ownership  in  fee  of  the  leased  part  of  the  power- 
plant  site  was  a  matter  of  public  record.  That  part  of  the 
power-plant  site  owned  in  fee  by  the  motor  company  is  about 
two-fifths,  and  the  part  leased  from  the  Northern  Pacific 
Company  is  about  three-fifths,  of  the  area  of  the  whole  site. 
The  relative  value  of  the  two  portions  of  the  site  is  not  made 
to  appear.  The  improvements,  which  consist  of  a  power 
house,  power  plant,  and  car  barn,  together  with  certain 
machinery,  stand  in  about  equal  portions  upon  the  two  parts 
of  the  site ;  and  the  respective  portions  of  the  improvements 
are  alleged  in  the  bill,  and  found  by  the  master,  to  be  of  about 
equal  values.  They  are  also  alleged  in  the  bill,  and  admitted 
by  the  answers  thereto,  and  found  by  the  master,  to  be  **one 
entire  and  inseparable  aggregation  of  buildings,  structures, 
plant,  and  machinery,  covering  the  whole  of  said  tract,  and 
neither  the  use  nor  the  valuation  thereof  have  been,  or  are, 
capable  of  segregation."  For  the  years  1891,  1892,  and  1893 
the  power-plant  site  was  assessed  as  an  entirety  by  the  county 
of  Pierce  at  $39,330,  $27,500,  and  $27,500,  respectively,  and 
*' improvements"  thereon  at  $15,000,  during  each  of  those 
years.  For  the  year  1895  the  site  was  assessed  by  the  county 
at  $12,300,  no  assessment  being  made  for  improvements 
thereon.  For  each  of  the  years  1892  and  1893  the  site,  as  an 
entirety,  was  assessed  by  the  city  of  Tacoma  at  $54,080,  and 
improvements  thereon  at  $18,000.  The  city  taxes  for  the  year 
1892  having  become  delinquent,  a  portion  of  the  property 
was  sold  therefor  to  the  defendant  Gove,  to  whom  a  tax 
certificate  therefor  was  issued.  The  other  taxes  in  question 
still  stand  delinquent  on  the  rolls. 

The  sixth,  eighth,  eighteenth,  nineteenth,  twentieth,  and 
part  of  the  twenty-first  findings  of  the  master  are  as  follows: 
*'(6)  That  portion  of  said  land  upon  which  said  power  plant 
stood  during  said  years,  east  of  Cliff  avenue,  and  described 
on  said  plat.  Exhibit  E,  by  the  lines  B-E,  C-B,  C-F.  and  F-E, 
was  embraced  within  what  was  designated  by  the  Northern 
Pacific  Railroad  Company,  and  listed  by  the  county  of  Pierce, 
as  the  rieht  of  way  of  the  Northern  Pacific  Railroad  Company; 
but  it  was  in  the  actual   use  and  occupation   of  the  Tacoma 
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Railway  &  Motor  Company  for  the  purposes  of  the  power 
plant.*'  **(8)  That  during  all  the  years  from  1891  to  1896.  in- 
clusive, the  Northern  Pacific  Railroad  Company  and  its 
receivers  paid  all  of  the  taxes  assessed  and  charged  against  the 
right  of  way  of  said  Northern  Pacific  Railroad  Company  in 
the  city  of  Tacoma.  *  *  *  *  ( 1 8)  That  the  personal  property  of  the 
Tacoma  Railway  &  Motor  Company  was  assessed  during  each 
of  said  years  1891  to  1896,  inclusive,  by  the  assessor  of  Pierce 
county,  for  the  purpose  of  taxation,  after  having  been  duly 
returned  to  said  assessor,  and  the  same  was  duly  equalized  by 
the  board  of  equalization ;  and  said  assessment  included  all  of 
the  personal  property  of  said  company,  and,  among  other 
things,  the  power  plant  of  said  company,  including  build- 
ings and  machinery,  as  an  entirety,  and  the  line  of  street 
railway  between  Eleventh  street,  in  the  city  of  Tacoma, 
and  a  point  in  the  town  of  Steilacoom, — being  about 
twelve  miles  of  track,  substructures,  and  superstructures, 
— known  as  the 'Steilacoom  Line.'  That  said  Tacoma  Rail- 
way &  Motor  Company  and  its  receivers  have  heretofore  paid 
all  taxes  levied  and  assessed  against  it  as  personal  property. 
(19)  That  the  taxes  standing  charged  on  the  tax  rolls  of  Pierce 
county  for  the  years  1893,  1894,  1895,  and  1896,  on  what  is 
termed  the  *  Tacoma  &  Steilacoom  Line,'  were  entered  on 
the  real-estate  assessment  rolls  of  said  county,  and  embraced 
the  same  property  entered  upon  the  personal  property  assess- 
ment rolls  of  the  Tacoma  Railway  &  Motor  Company,  on 
which  payment  was  made  by  said  company.  That  the  city 
of  Tacoma  in  the  years  1892  and  1893,  added  to  the  real-estate 
assessment  on  the  property  described  on  page  4  of  this  report 
the  sum  of  $18,000  for  improvements.  That  there  were  no  im- 
provements upon  said  lands  that  year,  or  any  other  year,  other 
than  the  building,  power  plant,  and  machinery,  which  was  an 
inseparable  aggregation  of  building,  machinery,  car  barn,  etc., 
incapable  of  separate  segregation  or  valuation ;  and  all  said 
power  plant,  and  everything  situate  upon  said  land,  was 
assessed  by  the  city  of  Tacoma  in  the  years  1892  and  1893, 
and  by  the  county  of  Pierce  in  the  years  1891  to  1896, 
inclusive,  as  personal  property,  and  the  taxes  were  paid  on 
the  same  as  personal  property.  (20)  That  all  of  the  taxes 
described  in  the  bill  and  in  the  evidence  as  having  been 
charged  and  levied  upon  improvements  upon  the  land  described 
in  the  bill  constitute  a  double  assessment,  in  that  said  assess- 
ment on  what  is  designated  therein  as  on  improvements  is  a 
duplication  of  the  assessment  of  personal  property  returned 
and  asesssed  for  each  and  all  of  said  years.  That  the  taxes 
and  assessments  charged  on  account  of  right  of  way,  substruc- 
tures, and  superstructures  on  the  real-estate  rolls  of  Pierce 
county  on  what  is  known  as  the  *  Tacoma  &  Steilacoom  Line,* 
and  the  taxes  levied  thereon  by  the  authorities  of  Pierce 
county,  are  a  double  assessment,  in  that  they  are  a  duplica- 
tion of  the  same  property  assessed  and  taxed  under  the  head 
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of  *  Track  Belonging  to  the  Tacoma  Railway  &  Motor  Com- 
pany, '  and  upon  which  payment  had  heretofore  been  made 
by  the  Tacoma  Railway  &  Motor  Company.  (21)  That  dur- 
ing all  of  the  year  1892  there  was  situate  upon  the  lands  above 
<lescribed.  on  page  4  of  this  report,  a  power  house,  power 
plant,  and  car  barn  belonging  to  and  owned  by  said  Tacoma 
Railway  &  Motor  Company,  which  together  constituted  one 
•entire  and  inseparable  aggregation  of  buildings,  structures, 
plant,  and  machinery,  covering  the  whole  of  said  tract,  neither 
the  use  nor  the  value  of  which  were  or  are  capable  of  segrega- 
tion, and  which  was  so  situated  partly  upon  the  portion  of  said 
land  leased  from  said  Northern  Pacific  Railroad  Company  and 
partly  upon  the  land  owned  by  said  Tacoma  Railway  &  Motor 
Company,  as  aforesaid,  in  about  equal  portions  and  values, 
upon  said  two  parts  of  said  tract,  respectively.  That  in  the 
year  1892  the  defendant,  city  of  Tacoma,  by  its  authorized 
officers,  undertook  to,  and  did,  assess  the  above-described 
lands  as  one  tract,  to  and  in  the  name  of  the  Tacoma  Railwa}' 
•&  Motor  Company,  for  purposes  of  municipal  taxation  of  said 
city  for  said  year,  and  so  assessed  the  value  of  said  tract  at  the 
sum  of  $^4,080,  and  so  assessed  the  value  of  the  improvements 
on  said  tract  apart  and  separate  from  the  land  at  the  sum  of 
$18,000,  and  thereupon  entered  said  assessments  upon  its  as- 
sessment roll  for  purposes  of  its  municipal  taxation  for  the  year 
1892.  That  thereafter  said  city  levied  and  extended  on  its 
tax  rolls  for  said  year  1892  the  sum  of  $864.96,  as  taxes  of  said 
year  charged  against  said  tract,  and  the  improvements 
thereon  for  municipal  purposes  of  the  city  for  said  year.  That 
the  taxes  so  extended  and  entered  in  said  tax  rolls  being 
unpaid  at  the  date  when,  by  force  of  the  provisions  of  the 
charter  of  said  city,  the  city  taxes  levied  for  the  year  1892  be- 
<:ame  delinquent,  said  sum  was  entered  by  the  authorized 
officer  of  said  city  as  delinquent  taxes  against  said  premises 
for  the  year  1892;  and  thereafter  said  land,  together  with  the 
power  plant,  power  house,  and  car  barn  thereon,  was  sold  by 
said  city  of  Tacoma,  at  a  tax  sale  held  in  said  city,  pursuant 
to  the  provisions  of  its  charter,  on  February  6,  1893,  to  the 
defendant  Royal  A.  Gove  for  the  sum  of  $999.48,  which  sum 
the  said  Royal  A.  Gove  then  and  there  paid  to  said  city 
therefor,  and  thereupon  a  certificate  of  such  sale  was  issued 
and  delivered  to  said  defendant  Royal  A.  Gove  by  the 
authorized  officer  of  said  city,  pursuant  to  the  provisions  of 
the  charter  of  said  city,  and  said  defendant  is  now  the  owner 
and  holder  of  said  certificate." 

The  trial  court  sustained  exceptions  filed  by  the  county  of 
Pierce  and  the  city  of  Tacoma  and  the  defendant  Gove,  re- 
spectively, to  that  part  of  paragraph  6  of  the  master's  findings 
which  reads  as  follows,  **And  listed  by  the  county  of  Pierce,'* 
and  to  that  part  of  paragraph  19  which  reads  as  follows,  **And 
all  said  power  plant,  and  everything  situate  upon  said  land  so 
assessed  by  the  city  of  Tacoma  in  the  years    1892  and  1893. 
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and  by  the  county  of  Pierce  in  the  years  1891  to  1896,  inclusive, 
as  personal  property, ' '  and  to  that  part  of  para^aph  20  of  the 
master's  findings  which  reads  as  follows,  '*That  all  of  the 
taxes  described  in  the  bill  and  in  the  evidence  as  having  been 
charged  and  levied  upon  improvements  upon  the  land 
described  in  the  bill  constitute  a  double  assessment,  in  that 
said  assessment  on  what  is  designated  therein  as  on  improve- 
ments is  a  duplication  of  the  assessment  of  personal  property 
returned  and  assessed  for  each  and  all  of  said  years." 

All  other  exceptions  to  the  findings  and  report  of  the  master 
were  by  the  court  below  overruled. 

Thos.  R.  Shepard   and  Benjamin  S.    Grosscup,  for  appel- 
lants. 
A.  R.  Titlow,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  court. 

On  the  part  of  the  appellant  it  is  contended — First,  that  the 
assessment  of  the  land  in  question  was  void  because  embracing 
two  separate  tracts  of  diverse  ownership ;  included  in  which 
is  the  second  contention,  that  its  assessment  as  a  single  parcel, 
without  specifying  the  name  of  the  known  owner  of  the 
leased  portion  thereof,  was  void;  third,  that  the  assessment 
of  the  land  was  invalid,  in  so  far  as  that  part  of  it  held  under 
lease  is  concerned,  on  the  ground  that  such  part  was 
embraced  in  the  Northern  Pacific  Railroad  Company^s  right 
of  way,  which  was  taxable  under  the  laws  of  the  state  of 
Washington,  and  actually  listed,  assessed,  and  taxed  at  a  cer- 
tain sum  per  mile,  and  the  taxes  thereon  paid;  fourth,  that 
the  power  plant  situated  on  the  power-plant  site  in  question 
was  actually  returned  by  the  motor  company  in  its  lists  of 
personal  property  for  the  years  in  question  as  personal  prop- 
erty, and  was  actually  so  assessed,  and  the  taxes  paid,  for 
which  reason,  it  is  claimed,  the  assessment  of  the  same  as 
improvements  upon  real  estate  was,  pro  tanto,  a  duplication 
of  the  personal  assessment ;  and,  lastly,  that  the  power  plant 
was  properly  assessable  only  as  personal  property,  and  its 
assessment  as  improvements  upon  real  estate  therefore  void. 

I.  The  assessments  for  the  years  1891  and  1892  were  made 
under  the  provisions  of  the  revenue  law  of  the  state  of  Wash- 
ington approved  March  9,  1891,^  which,  so  far  as  the  point 
now  under  consideration  is  concerned,  are  as  follows: 

**Sec.  45.  The  assessor  shall  make  out  in  the  real  property 
assessment  book,  in  numerical  order,  complete  lists  of  all 
lands  or  lots  subject  to  taxation,  showing  the  names  of  the 
owners,  if  known  to  him,  and  if  unknown,  so  stated  opposite 
each  tract  or  lot  in  pencil  memorandum,  the  number  of  acres, 
and  the  lots  or  parts  of  lots,  or  blocks,  included  in  each 
description  of  property.     *    *    *  '* 

The  assessments  for  the  year   1893  were  made  under  the 
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provisions  of  the  act  of  March   15,  1893,  section  45   of  which 
is  as  follows: 

**Sec.  45.  The  assessor  shall  list  all  real  property  according 
to  the  smallest  legal  subdivision  as  near  as  practicable,  and 
where  land  has  been  platted  into  lots  and  blocks,  he  shall 
list  each  lot  or  fraction  thereof  separately.  The  assessor  shall 
make  out  in  the  real  property  assessment  books,  in  numerical 
order,  complete  lists  of  all  lands  or  lots  subject  to  taxation. 
showing  the  names  of  the  owners,  if  to  him  known,  and  if 
unknown,  so  stated  opposite  each  tract  or  lot  in  pencil 
memorandum,  the  number  of  acres,  and  lots  or  parts  of  lots 
included  in  each  description  of  property.     *    *    *»» 

The  assessment  for  the  year  1895  was  made  under  the  pro- 
visions already  quoted  from  the  revenue  law  of  1893,  which, 
however,  had  been  amended  by  section  4  of  an  act  approved 
March  23,  1895,  by  the  insertion  of  the  following  provision  at 
the  end  of  the  first  sentence  of  section  45  of  the  act  of   1893: 

"Provided,  that  when  several  lots  in  any  block,  or 
several  blocks  in  any  plat  of  any  additions,  subdivision 
or  townsite,  or  several  tracts  of  land,  shall  be  owned  by 
any  one  person,  firm,  syndicate  or  corporation,  the  assessor 
may  group  such  lots  and  blocks  and  tracts  so  far  as  practi- 
cable." 

There  can  be  no  doubt  that  these  statutory  provisions,  under 
and  by  virtue  of  which  the  assessments  in  question  were  made, 
require  separate  assessment  of  tracts  of  land  of  diverse  owner- 
ship. Obedience  to  such  requirement  is  essential  to  the 
validity  of  the  proceedings.  **It  cannot,**  says  Judge  Cooley 
in  his  work  on  Taxation  (2d  Ed.,  p.  400),  ''be  held  in  any  case 
that  it  is  unimportant  to  the  taxpayer  whether  this  require- 
ment is  complied  with  or  not.  Indeed,  it  is  made  solely  for 
his  benefit;  it  being  wholly  immaterial,  so  far  as  the  interest 
of  the  state  is  concerned,  whether  separate  estates  are  or  are 
not  separately  assessed.*'  The  supreme  court  of  the  state  of 
Washington,  where  the  lands  in  question  are  situated,  dis- 
tinctly held  in  the  case  of  Lockwood  v.  Roys,.  1 1  Wash.  697, 
703,  40  Pac.  346,  that : 

'*A  separate  valuation  of  distinct  parcels  of  land,  when  re- 
quired by  the  statute,  is  made  for  the  benefit  of  the  owner, 
and  involves  a  substantial  right,  and  that  when  he  is  deprived 
of  such  substantial  right  the  assessment  is  invalid  and  void. '  * 

That  the  decision  of  such  a  question  by  the  highest  court 
of  the  state,  in  respect  to  the  assessment  for  taxes  of  land 
within  the  state,  is  binding  on  the  federal  courts,  is  well 
settled.  The  court  below,  however,  held  that  the  motor  com- 
pany was  the  owner,  for  the  purposes  of  taxation,  of  the  entire 
power-plant  site,  saying  in  its  opinion : 

**Bv  the  terms  of  the  lease,  the  railway  and  motor  company 
was  obliged  to  pay  the  taxes  on  the  leased  ground,  and  was 
the  occupant,  and  was  the  owner  in  fee  and  occupant  of  that 
part  of  the  ground  covered  by  the   power  plant  and  car  barn. 
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not  included  in  the  lease.     Therefore  it  was  the  owner,  for  the 
purposes  of  taxation,  of  the  whole  property.** 

The  case  shows  that  the  power  plant   covers  the  entire 
power-plant  site,  and  that  the  improvements  on  the  land  form 
an  inseparable  mass,  incapable  of  division  for  use  or  valua- 
tion.    They  were  so  erected  by  the  motor  company  upon  the 
land,  to  one  portion  of  which  it  held  the  fee,  and  for  the  re- 
maining portion  a  lease   for  the  term  of  25   years,  by  the 
terms  of  which  lease  it  covenanted  to  pay  all  taxes  levied  on 
such  leased  premises.     We  agree  with  the  court  below  that, 
under  such  circumstances,  the  motor  company  may  be  prop- 
erly treated,  for  the  purposes  of  taxation,  as  owner  of  the 
property.     It  is  not  essential,  under  all  circumstances,   that 
the  fee  be  in  the  party  against  whom  the  assessment  is  made. 
Thus,  in  Pike  v.  Wassell,   94  U.  S.  711,  certain  lands  held  by 
Pike  had  been  condemned  and  sold  under  the  confiscation  act 
of  July  17,  1862  (12  Stat.   589),  which  forfeiture,   as  to  him, 
was  complete  and  absolute,  but  the  ownership  of  which  prop- 
erty, after  his  death,  was  vested  in  his  heirs  by  virtue  of  the 
joint  resolution  of  congress  passed  contemporaneously  with 
the  act  of  confiscation.     The  defendants  to  the  suit  held  under 
the  confiscation  sale,  and,  having:  refused  to  pay  the  taxes 
levied  upon  the  property,  Pike's  children  sought  by  the  suit 
to  compel  the  defendants  to  pay  them  during  the  life  of  their 
father.     The  court  said : 

**It  only  remains  to  inquire  whether  the  children  of  Albert 
Pike  stand  in  such  a  relation  to  the  property  confiscated,  and 
not  affected  by  the  attachment  proceedings,  that  they  may 
maintain  an  action  to  require  the  defendants  to  keep  down  the 
taxes  during  the  life  of  their  father.  There  can  be  no  doubt 
but  the  defendants,  as  tenants  for  life,  are  bound  in  law  to 
pay  the  taxes  upon  the  property  during:  the  continuance  of 
their  estate.  Varney  v.  Stevens,  22  Me.  334;  Cairns  v. 
Chabert,  3  Edw.  Ch.  312.  This  the  defendants  do  not  dis- 
pute ;  but  they  insist  that,  until  the  death  of  the  father,  the 
children  have  no  interest  in  the  property,  and  therefore  can- 
not appear  to  protect  the  inheritance.  It  is  true,  as  a  gen- 
eral rule,  that,  so  long  as  the  ancestor  lives,  the  heirs  have  no 
interest  in  his  estate;  but  the  question  here  is  as  to  the  rights 
which  the  confiscation  act  has  conferred  upon  the  heirs 
apparent  or  presumptive  of  one  whose  estate  in  lands  has  been 
condemned  and  sold.  In  Wallach  v.  Van  Riswick,  92  U.  S. 
202,  without  undertaking  to  determine  where  the  fee  dwelt 
during  the  life  estate,  we  decide  that  it  was  withheld  from 
confiscation  exclusively  for  the  benefit  of  the  heirs.  They, 
and  they  alone,  could  take  it  at  the  termination  of  the  life 
estate.  The  children  of  Albert  Pike,  as  his  heirs  apparent, 
are  also  apparently  the  next  in  succession  to  the  estate. 
Either  they  or  their  representatives  must  take  the  title  when 
their  father  dies.  If  they  do  not  hold  the  fee,  they  are  cer- 
tainly the  only  persons  now   living  who  represent  those  for 
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whose  benefit  the  joint  resolution  of  congress  was  passed. 
They,  at  least,  appear  to  have  the  estate  in  expectancy. 
Under  these  circumstances,  as  there  is  no  one  else  to 
look  after  the  interests  of  the  succession,  we  think  they 
may  properly  be  permitted  to  do  whatever  is  necessary 
to  protect  it  from  forfeiture  or  incumbrance.  The  de- 
fendants admit  that  they  have  determined  not  to  pay  the 
taxes  upon  the  property.  The  danger  of  incumbrance  by 
reason  of  this  failure  to  perform  their  duties  as  tenants  for 
life  is  therefore  imminent,  and  the  case  a  proper  one  for  a 
court  of  equity  to  interfere  and  grant  appropriate  relief.  In 
Cairns  v.  Chabert,  supra,  when  the  tenant  for  life  failed  to 
keep  down  the  taxes,  an  order  was  made  for  the  appointment 
of  a  receiver  of  so  much  of  the  rents  and  income  of  the  estate 
as  should  be  necessary  to  pay  off  and  discharge  the  amounts 
then  in  arrear.  We  see  no  reason  why  similar  relief  may  not 
be  granted  in  respect  to  the  accruing  taxes,  in  case  the 
tenants  fail  to  perform  their  duties  in  that  behalf;  but,  with- 
out undertaking  to  direct  specifically  as  to  the  form  in  which 
the  protection  asked  shall  be  secured,  we  shall  reverse  the 
decree,  and  remand  the  cause  to  the  circuit  court,  with 
instructions  to  proceed  in  conformity  to  this  opinion,  as  law 
and  justice  may  require.'* 

In  Kennedy  v.  Railroad  Co.,  62  111.  395,  by  an  act  of  the 
legislature  of  the  state  a  person  or  company  operating  a  rail- 
road was  made  liable  for  taxes  upon  the  rolling  stock  used  upon 
such  road,  without  reference  to  the  ownership  of  the  road  or 
the  rolling  stock  so  used.  By  a  written  agreement  with  the 
Pullman  Palace-Car  Company,  the  railroad  company  employed 
on  its  road  sleeping  cars  of  the  car  company,  hauled  the  same, 
furnished  fuel  and  lights,  kept  them  in  running  order,  and 
received  its  ordinary  fare  for  the  transportation  of  passengers 
in  them.  The  car  company  was  bound  by  the  agreement  to 
keep  in  repair  the  carpets,  upholstery,  and  bedding,  excepting 
repairs  necessary  from  accident  and  casualty  while  upon  the 
run  of  the  road,  received  a  fare  for  extra  accommodation,  and 
furnished  its  own  employees  to  receive  the  same,  and  wait 
upon  the  passengers.  It  was  held  that,  although  the  general 
property  in  the  cars  was  in  the  car  company,  yet  the  railroad 
company  had  such  a  community  of  interest  and  such  a  qualified 
property  in  them  for  the  time  being,  that,  for  the  purposes  of 
taxation,  they  must  be  regarded,  under  the  statute,  as  belonging 
to  the  rolling  stock  of  the  railroad  company,  and  subject  to  be 
taxed  as  such.     The  court  said,  among  other  things : 

"There  are  not  unfrequently  cases  in  the  law  where  one 
having  a  less  estate  in  property  than  that  of  the  absolute 
ownership  fulfills  the  condition  of  being  owner.  The  require- 
ment, too,  of  the  statute,  is  to  list,  not  the  rolling  stock  which 
the  company  owns,  but  the  rolling  stock  'belonging'  to  the 
company.  We  are  of  opinion  that  the  appellee  has  such  a 
qualified  property  in  these  sleeping  cars  that,  for  taxable  pur- 
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poses,  they  may  be  regarded,  within  the  fair  meaning  of  the 
statute,  as  'belonging'  to  the  rolling  stock  of  the  railroad  com- 
pany, and  that  they  are  subject  to  be  taxed  as  forming  a  por- 
tion of  the  same.  *  *  *  We  do  not  conceive,  as  is  objected, 
that  this  would  involve  the  result  of  double  taxation  of  both 
the  railroad  company  and  the  car  company.  The  liability  of 
the  railroad  company  to  pay  taxes  on  the  cars,  as  a  portion  of 
its  rolling  stock,  would  operate  to  exempt  the  company  from 
liability  to  pay  the  taxes  as  owner  of  the  cars.  The  railroad 
company  would  be  viewed  as  the  owner  pro  hac  vice." 

We  are  of  opinion  that  the  motor  company's  exclusive  pos- 
session and  enjoyment  for  the  period  of  25  years  of  the  leased 
portion  of  the  power-plant  site,  with  a  covenant  binding  it  to 
pay  the  taxes  thereon,  ^'fulfills  the  condition  of  being  owner" 
for  the  purposes  of  taxation. 

2.  This  conclusion  upon  the  question  of  ownership  also  dis- 
poses of  appellants'  contention  that  the  power  plant  was  only 
properly  assessable  as  personal  property,  for  that  contention 
is  based  entirely  upon  that  provision  of  the  Washington  stat- 
utes declaring  that : 

"Personal  property,  for  the  purposes  of  taxation,  shall  be 
construed  to  embrace  and  include  *  *  *  all  improve- 
ments upon  lands  the  fee  of  which  is  still  vested  in  the  United 
States  or  in  the  state  of  Washington  or  in  any  railroad  com- 
pany or  corporation.     *    *    *"     I  Hill's  Ann.  Code,  §  1020. 

But  section  105 1  of  the  same  statutes  provides,  among  other 
things,  that: 

''AH  the  real  estate,  including  the  stations  and  other  build- 
ings and  structures  thereon,  other  than  that  denominated  rail- 
road track,  belonging  to  any  railroad,  shall  be  listed  as  lands 
or  lots,  as  the  case  may  be,  in  the  county  where  the  same  are 
located. ' ' 

And  there  are  general  provisions  of  the  same  statutes  to  the 
effect  that: 

"Real  property,  for  the  purposes  of  taxation,  shall  be  con- 
strued to  include  the  land  itself  *  *  *  and  all  buildings, 
structures  and  improvements  *  *  *  and  that  in  assessing 
any  tract  or  lot  of  real  property,  the  value  of  the  land,  exclusive 
of  improvements,  shall  be  determined,  and  also  the  value  of 
all  improvements  and  structures  thereon,  and  the  aggregate 
value  of  the  property,  including  all  structures  and  other  im- 
provements."    I  Hill's  Ann.  Code,  §§  1019,  1059. 

It  is  not  necessary  to  decide  whether  the  term  "improve- 
ments," used  in  section  1020,  should  be  given  the  broad 
interpretation  claimed  for  it  on  the  part  of  the  appellants,  for 
the  reason  that  as  the  motor  company  is  to  be  regarded,  for 
the  purposes  of  taxation,  as  the  owner  of  the  leased  portion 
of  the  power-plant  site,  in  so  far  as  concerns  the  assessment 
of  the  land  itself,  it  must  necessarily  be  so  regarded  in  so  far 
as  concerns  the  improvements  thereon,  erected  at  its  own  ex- 
pense and  for  its  own  use,  under  the  provisions  of  the  lease 
already  mentioned. 
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3.  Another  statute  of  the  state  in  force  when  the  assess- 
ments in  question  were  made  provides  as  follows: 

''AH  lands  occupied  and  claimed  exclusively  as  the  right  of 
way  for  railroads  by  railroad  companies  or  corporations,  with 
all  the  tracks  and  all  the  substructures  and  superstructures 
which  support  the  same,  must  be  assessed  as  a  whole  and  as 
real  estate,  without  separating  the  same  into  lands  and  im- 
provements, at  a  certain  sum  per  mile.  *  *  *"  i  Hill's 
Ann.  Code,  §  1046. 

The  findings  of  the  master,  as  approved  by  the  court,  show 
that  the  leased  portion  of  the  power-plant  site  **was  embraced 
within  what  was  designated  by  the  Northern  Pacific  Railroad 
Company  as  the  right  of  way  of  the  Northern  Pacific  Rail- 
road, but  it  was  in  the  actual  use  and  occupation  of  the 
Tacoma  Railway  &  Motor  Company  for  the  purposes  of  a 
power  plant."  This  actual  use  and  occupation  by  the  motor 
company,  as  elsewhere  appears  in  the  findings,  was  under  the 
25-year  lease,  and  was  not  only  unconnected  with  the  business 
of  the  railroad  company,  but  was  altogether  antagonistic  to  its 
occupation  as  the  right  of  way  of  that  company.  Under  such 
circumstances,  it  is  plain  that  it  could  not  be  properly  taxed, 
under  the  statute  cited,  as  a  part  of  the  Northern  Pacific  Com- 
pany's right  of  way,  and  there  is  no  finding  or  evidence  that  it 
was  in  fact  so  assessed. 

4.  The  power  plant,  consisting,  as  it  does,  of  improvements 
on  land  of  which  the  motor  company  must,  for  the  purposes 
of  taxation,  be  deemed  the  owner,  was  properly  assessable 
as  "improvements"  thereon.  Under  the  provisions  of  sec- 
tion 1059  of  the  Washington  statute,  above  cited,  whether 
such  proper  assessment,  or  the  lien  for  the  unpaid  taxes 
thereon,  could  be  in  any  way  affected  by  the  improper  assess- 
ment of  such  improvements  as  personal  property,  and  the 
payment  of  such  taxes,  need  not  be  decided,  for  the  reason 
that  the  record  does  not  sufficiently  show  that  the  power  plant 
was  in  fact  assessed  to  the  motor  company  as  personal  prop- 
erty. In  finding  19  the  master  found,  among  other  things, 
that  ''all  said  power  plant  and  everything  situate  upon  said 
land  was  assessed  by  the  city  of  Tacoma  in  the  years  1892 
and  1893,  and  by  the  county  of  Pierce  in  the  years  1891  to 
1896,  inclusive,  as  personal  property,  and  the  taxes  were  paid 
on  the  same  as  personal  property" ;  and  in  finding  20,  that 
"all  of  the  taxes  described  in  the  bill  and  in  the  evidence  as 
having  been  charged  and  levied  upon  improvements  upon  the 
land  described  in  the  bill  constitute  a  double  assessment,  in 
that  said  assessment  on  what  is  designated  therein  as  on  im- 
provements is  a  duplication  of  the  assessment  of  personal 
property  returned  and  assessed  for  each  and  all  of  said  years." 
To  these  specific  portions  of  findings  19  and  20  the  defend- 
ants excepted,  which  exceptions  were  sustained  by  the  court 
below.  But  an  exception  to  a  similar  clause  embodied  in 
finding  18  of  the  master  (relating,  however,  only  to  the  assess- 
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ment  made  by  Pierce  county)  is  covered  by  a  greneral  ruling 
of  the  court  immediately  following  the  foregoing  specific  rul- 
ings, stating  that  ''all  other  exceptions  to  the  findings  and 
report  of  the  master  in  chancery  are  overruled.  It  is  not  to 
be  supposed  that  the  court,  after  considering  specifically  the 
portions  of  findings  19  and  20  to  which  exceptions  were  taken, 
and  after,  by  its  ruling  thereon,  holding,  in  effect,  that  the 
evidence  was  insufficient  to  show  that  the  improvements  had 
been  assessed  to  the  motor  company  as  personal  property, 
intended,  in  the  next  breath,  to  hold  the  exact  opposite.  It 
is  quite  evident,  we  think,  that  the  court  inadvertently  over- 
looked the  fact  that  the  clause  of  finding  19  that  it  had 
specifically  considered  and  ruled  upon  was  also  embraced  in 
another  finding.  Indeed,  the  findings  should  have  contained 
but  one  statement  of  the  same  fact.  It  is  just  such  unnec- 
essary repetitions  that  add  to  the  bulk  of  judicial  proceedings, 
resulting  in  unnecessary  costs  to  the  parties  thereto,  and 
unnecessary  labor  to  the  courts.  Moreover,  the  appellants, 
by  their  assignment  of  errors,  call  in  question,  among  other 
things,  the  ruling  of  the  court  in  sustaining  the  exception  to 
the  same  matter  embraced  in  findings  19  and  20.  Under 
the  circumstances  stated,  we  think  we  are  justified  in  examin- 
ing the  evidence  to  see  whether  the  appellants  proved  that 
the  improvements  upon  the  power-plant  site  were  in  fact 
assessed  as  personal  property.  As  has  been  seen  from  the 
statement  of  facts,  the  improvements  on  the  power-plant  site 
were  assessed  by  the  county  of  Pierce  for  each  of  the  years 
1891,  1892,  and  1893  at  $15,000,  and  for  the  year  1895  at 
$12,300;  and  for  each  of  the  years  1892  and  1893  they  were 
assessed  by  the  city  of  Tacoma  at  $18,000.  It  has  further 
been  seen  that  those  improvements  consist  of  a  power  house, 
car  barn,  and  certain  machinery;  the  plant  covering  the 
entire  site,  and  forming  an  inseparable  mass,  incapable  of 
division  for  use  or  valuation.  The  tax  lists  for  the  years  1892 
and  1893  handed  in  by  the  motor  company  to  the  assessor  of 
Pierce  county  contain  various  items  of  personal  property, 
including  ** machinery,*'  valued  at  $40,000.  Its  statement  for 
the  year  1893  handed  to  the  assessor  of  the  city  of  Tacoma 
included  ** personal  property'*  valued  at  $84,170;  and  for  the 
year  1893,  ** personal  property,  inside  of  Tacoma,"  valued  at 
$50, 500.  In  so  far  as  the  county  assessments  are  concerned, 
it  is  quite  certain  that  the  term  **  machinery"  cannot  be  held 
to  include  the  power  house  and  car  barn,  inseparably  con- 
nected with  which,  according  to  the  findings,  is  the  machinery 
of  the  power  plant.  When  to  this  is  added  the  further  fact 
that  the  maximum  county  assessment  of  the  machinery  of  the 
power  plant,  together  with  and  including  the  house  and  barn, 
was  only  $15,000,  whereas  the  ''machinery"  alone  of  the  per- 
sonal property  lists  was  assessed  at  $40,000,  clear  proof  ought 
to  be  required  as  to  the  identity  of  the  two  assessments.  We 
think  it  clear  that  the  evidence  does  not  furnish  it  in  respect 


Am&Eng  I^ICKNSKBS  261 

RCaa 

Jones  V,  Charleston,  etc.,  Ry.  Co 

to  the  assessments  by  the  county  of  Pierce ;  nor,  in  our  opin- 
ion, is  it  sufficient  to  show  that  the  city  assessment  of  **  per- 
sonal property*'  to  the  amount  of  $84,170  and  $50,500  for  the 
years  1892  and  1893,  respectively,  included  the  power  plant, 
assessed  during  each  of  the  same  years  at  $15,000  as'^improve- 
ments  on  real  estate.*'     The  judgment  is  affirmed. 


JoNBs  V.  Charlrston  &  W.  C.  Ry.  Co. 

{Supreme  Court  of  South  Carolina^  Sept.  2j,  igoi,) 

[39  S.  E.  Rep.  758.] 

Sufficiency  of  Evidence  of  Existence  of  License  to  Use  Railroad  as 
Footpath.* 
In  an  action  against  a  railroad  company  for  neg'lig'ently  causing  the 
death  of  plaintiff's  intestate,  evidence  of  the  use  of  the  railroad  as  a  foot- 
way with  the  company's  consent  is  admissible  to  show  that  defendant 
was  required  to  exercise  care  towards  decedent. 

Liability  for  Injury  to  Licensee — Sufficiency  of  Evidence. 

Evidence  in  an  action  ag'ainst  a  railroad  company  for  neglig'ently 
causing'  the  death  of  plaintiff's  intestate  that  the  roadbed  was  used  as 
a  footway  by  the  public  with  the  company's  acquiescence  ;  that  the  train 
which  struck  decedent  was  running^  backward,  on  a  dark  night,  at  from 
6  to  10  miles  per  hour,  without  rear-end  lights,  lookout,  or  warning  of  any 
kind ;  and  that  deceased  was  killed  on  a  trestle,  which  she  was  then  using 
as  a  footway, — is  sufficient  to  justify  the  refusal  of  a  nonsuit. 

Existence  of  License  to  Use  Railroad  Track  as  Footpath. 

A  person  walking  on  a  railroad  track  in  a  populous  portion  of  the  city, 
which  track  the  public  is  accustomed  to  use  as  a  footway  with  the  rail- 
road company's  acquiescence,  is  not  a  trespasser,  but  a  licensee. 

Charge  on  the  Facts. 

Where  disputed  facts  are  stated  as  illustrations  of  the  law,  but  not  in 
a  hypothetical  manner,  the  charge  is  on  the  facts. 

Negligence — Instructions. 

Negligence  l>eing  a  mixed  question  of  law  and  fact,  it  is  error  to  in- 
struct that  a  certain  state  of  facts  will  or  will  not  constitute  negligence. 

Contributory  Negligence— Instructions. 

In  an  action  against  a  railroad  company  for  negligently  killing  plain- 
tiff's intestate  it  is  error  to  add  to  the  correct  definition  of  contributory 
negligence,  ''unless  the  railroad  company  could  have  avoided  injuring 
her  notwithstanding  her  negligence." 

Appeal  from  common  pleas  Circuit  court  of  Anderson  county ; 
Aldrich,  Judge. 

Action  for  damages  for  killing  Susan  V.  Jones,  by  her 
administrator,  J.  L.  Jones,  against  the  Charleston  &  Western 
Carolina  Railway  Company.  From  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

B.  F.  Whitner  and  S.  J.  Simpson,  for  appellant. 
Bonham  &  Watkins  and    Quattlebaum   &    Cochran,    for 
appellee. 

*As  to  what  are  the  duties  and  liabilities  of  railroad  companies  to 
licensees  walking  on  or  crossing  railroad  tracks,  see  Morgan  v,  Wabash 
R.  Co.  (Mo.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  372,  and  extensive  note,  394 
et  seq. 
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JONES,  J.  This  is  an  action  for  damages  for  personal  in- 
jury resulting  in  the  death  of  plaintifi's  intestate  through 
defendant's  alleged  negligence  in  operating  its  train  of  cars 
at  Anderson,  S.  C,  and  the  appeal  comes  up  from  a  judg- 
ment on  verdict  in  favor  of  the  plaintiff. 

The  first,  second,  and  third  exceptions  relate  to  the  admis- 
sibility of  certain  testimony.  Over  the  objection  of  defendant, 
witnesses  were  allowed  to  testify  that  the  railroad  track  of  the 
defendant  company  from  the  depot  station  to  the  Orr  Cotton 
Mills,  on  which  plaintiff's  intestate  was  injured,  was  used  by 
persons  without  objection  on  the  part  of  the  defendant. 
Appellant,  in  the  first  exception,  alleges  that  this  was  error, 
because  the  track  was  not  a  traveled  way  where  said  intestate 
had  a  right  to  be.  Conceding  that  the  evidence  was  wholly 
insufficient  to  establish  that  the  track  at  the  place  of  the  injury 
was  a  traveled  place,  where  the  public  had  a  legal  right  to 
travel,  the  testimony  was  admissible  for  what  it  was  worth  on 
the  issue  raised  in  the  pleadings  whether  persons  were 
accustomed  to  use  the  track  as  a  walkway  with  the  consent 
or  acquiescence  of  the  defendant,  and  for  the  purpose  of  show- 
ing the  circumstances  which  called  for  the  exercise  of  care  on 
the  part  of  the  defendant.  The  second  exception  was  not 
pressed,  and  need  not  be  noticed.  The  third  exception  assigns 
error  in  admitting  in  evidence  an  ordinance  of  the  city  of  Ander- 
son making  it  unlawful  for  any  moving  engine  or  train  of  cars 
to  cross  any  street  of  the  city  at  a  rate  of  speed  faster  than  four 
miles  an  hour,  and  making  it  the  duty  of  the  persons  in  con- 
trol to  ring  a  bell  for  at  least  50  yards  immediately  before 
reaching  such  crossing,  when  it  appeared  that  the  injury  did 
not  occur  at  a  crossing.  There  does  not  appear  in  the  **case" 
any  basis  for  this  exception.  The  ordinance  was  set  out  in 
the  pleading,  and  when  proof  was  being  offered  defendant's 
counsel  said,  '^We  admit  the  ordinance  as  set  out  in  the  plead- 
ing." It  does  not  appear  that  a  motion  was  attempted  to  be 
made  to  strike  out  the  ordinance  from  the  evidence  after  the 
refusal  of  the  motion  for  nonsuit,  and  that  it  was  agreed  by 
counsel  that  this  motion  should  be  taken  up  after  the  close  of 
the  testimony ;  but  we  do  not  find  that  such  motion  was  ever 
taken  up,  or  ever  ruled  upon  by  the  circuit  court. 

The  fourth  exception  alleges  error  in  the  refusal  of  the 
motion  for  nonsuit,  which  motion  was  based  on  the  ground 
that  the  evidence  showed  that  the  plaintiff's  intestate  was  a 
trespasser  when  injured,  and  there  was  no  evidence  of  gross 
or  willful  misconduct  of  the  defendant  in  the  management  of 
its  train.  The  general  rule  undoubtedly  is  that  a  railroad 
company  owes  no  duty  to  a  bald  trespasser  on  its  track,  ex- 
cept not  to  do  him  any  wanton  or  wilful  injury.  Smalley  v. 
Railway  Co..  57  S.  C.  243,  35  S.  E.  489,  and  authorities 
therein  cited.  Ordinarily,  the  mere  failure  to  keep  a  lookout 
for  adult  trespassers  that  may  be  on  the  track  is  not  evidence 
of  negligence  to  the  trespasser,  because  negligence  involves  a 
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breach  of  duty  to  the  injured  person,  and  the  railroad  com- 
pany owes  no  such  duty  to  the  ^.dult  trespasser.  It  is  the 
trespasser's  duty  to  look  out  for  himself,  and  to  give  the  rail- 
road company  a  clear  track  by  getting  out  of  the  way.  If, 
however,  the  servants  of  the  railroad  company  should  dis- 
cover a  trespasser  upon  the  track,  and  should  then  fail  to  use 
ordinary  care,  under  the  circumstances,  to  avoid  running  him 
down,  this  would  be  evidence  from  which  a  jury  might  infer 
that  the  injury  was  the  result  not  of  mere  inadvertence,  but 
of  a  conscious  failure  to  observe  due  care,  or  of  wantonness 
or  willfulness.  In  this  case,  however,  the  complaint  alleged 
that  the  track  where  the  injury  occurred  "traverses  a  populous 
part  of  the  city  of  Anderson,  and  is  much  frequented  by  people 
passing  to  and  fro  along  said  railway,  which  fact  was  well 
known  to  the  defendant  and  its  agents,  servants,  and  em- 
ployees," and  there  was  some  evidence  tending  to  establish 
such  allegations,  which  made  it  proper  to  submit  the  case  to 
the  jury.  If  such  allegations  be  true,  then  the  circumstances 
were  such  as  to  call  for  a  higher  degree  of  care  to  avoid  injury 
than  if  plaintiff  were  a  bald  trespasser.  Even  though  the  use 
of  the  track  by  the  public  as  a  walkway  was  not  for  such 
length  of  time  nor  of  such  character  as  to  give  a  legal  right  to 
so  use  the  track,  and  even  though  the  evidence  fell  short  of 
showing  any  positive  coi\sent  of  such  use  by  the  company,  yet 
if  there  was  evidence  tending  to  show  knowledge  of  an 
acquiescence  in  such  use  without  protest,  such  evidence  would 
tend  to  show  that  the  railroad  company  had  much  reason  to 
expect  the  presence  of  persons  upon  the  track,  who  were  there 
not  as  bald  trespassers,  but  using  it  with  the  knowledge  and 
acquiescence  of  the  company.  Under  such  circumstances  it 
would  be  the  duty  of  the  railroad  company  to  keep  a  reason- 
able lookout,  or  to  give  warning  of  the  approach  of  the  train, 
or  generally  to  observe  ordinary'  care,  under  the  circumstances, 
to  avoid  injury.  The  evidence  tended  to  show  that  on 
December  25,  1899,  the  plaintiff's  intestate,  with  her  husband 
and  two  children,  were  passengers  on  defendant's  train  from 
Starr  to  Anderson;  that  the  plaintiff,  with  his  family,  resided 
at  the  Orr  Cotton  Mills,  which  is  something  over  a  mile  south 
from  the  station  at  Anderson,  and  situate  near  the  defendant's 
track;  that  before  the  train  reached  the  Orr  Cotton  Mills  the 
plaintiff  or  her  husband  requested  the  conductor  to  put  them 
off  at  the  mill,  but,  as  it  was  against  his  orders,  the  conductor 
declined  to  do  so.  The  train  reached  the  station  at  Anderson 
after  dark.  On  arrival  the  plaintiff,  with  her  husband  and 
two  children  and  two  other  persons,  left  the  train,  and  started 
back  down  the  track  to  the  Orr  Cotton  Mills.  As  stated,  there 
was  evidence  tending  to  show  that  the  track  was  constantly 
used  by  the  public  with  the  knowledge  of  the  defendant  com- 
pany. There  was  a  way  by  streets  from  the  station  to  the 
cotton  mills,  but  the  route  down  the  track  was  considerably 
nearer.     The  night  was  dark  and  cold,  and  the  wind  was 
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blowing  hard.  Some  lo  minutes  after  arrival,  the  train,  as 
usual,  was  being  backed  down  the  track  towards  the 
Orr  Cotton  Mills,  for  the  purpose  of  shifting,  it  being 
customary  in  shifting  for  the  train  to  be  backed  about  six 
car  lengths  beyond  a  trestle  about  330  yards  south  of 
West  Market  street,  near  which  is  the  station.  This  trestle 
is  56  yards  below  Reed  street,  and  is  24  yards  long 
The  injury  occurred  at  the  south  end  of  this  trestle.  James 
L.  Jones,  the  husband,  testified  that  at  the  time  of  the  acci- 
dent his  wife  was  on  the  trestle,  leading  her  little  boy,  and 
holding  a  gun  in  the  other  hand ;  that  he  was  holding  the  baby 
in  his  arms,  and  while  upon  the  trestle  looked  around,  and 
saw  the  train  about  30  or  40  feet  away ;  that  he  called  to  his 
wife  that  the  train  was  coming,  and  to  get  ofithe  trestle;  that 
he  jumped  off  the  trestle  with  the  baby,  and  that  the  train  ran 
over  his  wife  and  killed  her;  and  that  the  little  boy  was  found 
hanging  between  the  ties  of  the  trestle  uninjured,  and  that 
the  others  of  the  party  escaped  by  jumping  off  the  trestle. 
The  evidence  was  that  the  speed  of  the  train  was  from  five  to 
six  or  from  eight  to  ten  miles  an  hour.  There  was  also  evi- 
dence on  the  part  of  the  plaintiff  to  the  efiect  that  no  bell  was 
rung,  no  whistle  was  blown,  and  no  warning  given  of  the 
approach  of  the  train ;  that  there  was  no  lookout  on  the  train, 
and  there  were  no  rear-end  lights  on  the  train.  In  view  of  the 
foregoing,  the  case  was  properly  submitted  to  the  jury. 

The  fifth  exception  complains  of  error  in  failing  and  refus- 
ing to  charge  defendant's  second  request  to  charge,  which  is 
as  follows:  **If  the  jury  find  from  the  evidence  that  the  said 
Susan  V.  Jones  was  injured  by  the  train  on  the  railroad  track 
other  than  at  a  public  crossing,  or  a  crossing  which  the  public 
was  accustomed  to  use  to  cross  the  track,  she  was  a  mere  tres- 
passer, and  the  plaintiff  would  not  be  entitled  to  recover  in 
this  action,  unless  the  jury  further  find  from  the  evidence  that 
the  injury  was  the  result  of  wanton  and  willful  misconduct  of 
the  defendant  in  the  running  of  its  train  at  the  time.  Except 
at  crossings,  the  railroad  company  has  the  right  to  the  ex- 
clusive use  of  its  track,  and  is  entitled  to  assume  that  it  is 
clear.  It  is  not  bound  to  anticipate  that  persons  will  be  upon 
it,  or  to  make  provision  for  the  safety  of  such  persons.*' 
Responding  to  this  request,  the  court  said:  **Well,  defend- 
ant has  submitted  an  abstract  proposition  of  law  that  is  in  one 
sense  correct  because  the  right  of  way, — the  track  of  the  rail- 
road company, — being  the  property  of  the  railroad  company, 
and  maintained  for  its  use,  it  is  the  property  of  the  railroad 
company,  and  it  is  not  bound  to  anticipate  that,  as  a  rule,  a 
person  is  to  obstruct  that  track  by  getting  upon  that  track ; 
and  the  railroad  company  has  a  right  to  assume  that  its  legal 
right  will  be  respected  by  the  people,  and  it  is  not  its  duty  to 
anticipate  that  people  will  be  upon  that  track.**  The  defend- 
ant was  not  entitled  to  have  the  court  charge  the  request 
without  qualification,  for  it  assumed  that  the  plaintiff  was  a 
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trespasser  if  the  injury  happened  at  other  than  a  public  cross- 
ini?,  and  that,  therefore,  the  defendant  was  not  liable  unless 
the  injury  was  the  result  of  defendant's  wanton  and  willful 
misconduct;  whereas  plaintiff's  complaint  and  evidence  in 
support  thereof  was  directed  to  show  that  plaintiff  was  not 
such  a  trespasser,  but  rather  a  licensee,  using  the  track  with 
the  knowledge  and  acquiescence  of  the  defendant,  and  in 
a  populous  part  of  the  city  of  Anderson,  where  people  were 
accustomed  to  travel,  which  circumstance  would  call  for  greater 
care  on  the  part  of  defendant  than  in  the  case  of  a  bald  tres- 
passer. In  view  of  what  has  been  said,  the  sixth  exception 
must  also  be  overruled,  since  it  complains  that  the  court  erred 
in  charging  the  jury  that  if  they  believed  from  the  evidence 
that  the  deceased  was  at  the  time  of  the  accident  walking 
along  the  track  of  the  defendant  company  at  a  place  where 
the  track  had  been  in  use  by  the  public  as  a  walkway  with  the 
knowledge  and  acquiescence  of  the  railroad  company,  then 
the  deceased  was  not  upon  the  tracks  as  a  trespasser,  but  as  a 
licensee. 

The  seventh  exception  complains  that  the  court  erred  in 
charging  the  jury  plaintiff's  fourth  request,  as  follows:  **  *A 
railroad  company  which  runs  a  train  of  cars  backward  along 
its  track,  on  a  dark  night,  through  a  populous  part  of  the 
town,  and  where  its  said  track  has  been  for  a  long  time  used 
by  the  public,  with  its  knowledge  and  acquiescence,  as  a  walk- 
ing place,  is  under  a  duty  to  use  due  care  and  take  due  pre- 
caution to  prevent  injuries  to  persons  who  may  be  on  its  said 
track  either  by  ringing  the  bell,  or  sounding  the  whistle,  or 
displaying  rear-end  lights,  or  giving  due  notice  or  warning  in 
some  other  reasonable  or  proper  manner  of  the  approach  of 
the  said  train. '  It  is  objected  that  this  charge  w^s  (i)  a 
charge  on  the  facts,  in  violation  of  the  constitution;  and  (2) 
that  it  undertook  to  instruct  the  jury  what  acts  a  railroad 
should  do  under  the  conditions  in  order  to  exercise  due  care." 
It  was  disputed  by  the  defendant  company  that  the  place  of 
the  accident  was  in  a  populous  part  of  the  city  of  Anderson, 
where  its  track  had  been  used  by  the  public  with  its  knowledge 
and  acquiescence.  Therefore  to  state  such  fact  other  than 
in  a  hypothetical  way  as  a  basis  for  declaring  its  legal  effect  was 
an  improper  reference  to  the  testimony,  as  it  was  likely  to 
convey  to  the  mind  of  the  jury  that  the  court  assumed  as  true 
what  the  defendant  disputed.  Norris  v.  Clinkscales,  47  S. 
C.  523,  25  S.  E.  797.  Furthermore,  as  shown  in  China  v. 
Citv  of  Sumter,  ^i  S.  C.  460,  29  S.  E.  206,  negligence  is  a 
mixed  question  of  law  and  fact,  and  while  the  court  may  define 
negligence,  it  is  for  the  jury  to  say  whether  the  facts  proved 
are  sufficient  to  show  negligence;  hence  it  is  improper  for  the 
court,  and  especially  when  the  facts  are  in  dispute,  to  charge 
the  jury  that  certain  facts  show  negligence.  For  the  same 
reason  it  would  be  improper  for  the  court  to  state  to  the  jury 
that  certain  facts  in  evidence  would  negative  negligence. 
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The  tenth  and  eleventh  exceptions  relate  to  the  charge  as  to 
con  t  ri  butory  negligence,  and  are  as  follows :  *  *  Tenth.  Because 
the  presiding  judge  refused  to  charge  the  jury,  as  requested  in 
the  defendant's  request  numbered  6,  that,  'even  if  the  defend- 
ant was  guilty  of  negligence  in  the  backing  of  its  train,  and  such 
negligence  was  a  proximate  cause  of  the  injury,  if  the  jury  also 
believe  that  the  said  Susan  V.  Jones  showed  a  want  of  ordinary 
care  in  walking  down  the  track  that  night,  under  all  the  circum- 
stances, and  such  carelessness  was  a  proximate  cause  of  the 
injury,  she  was  guilty  of  contributory  negligence,  and  the 
plaintiff  would  not  be  entitled  to  recover;*  and  in  qualifying 
this  request  by  adding  that:  'If  the  deceased,  Mrs.  Jones, 
was  guilty  of  negligence  in  acting  as  you  may  find  from  the 
testimony  that  she  acted,  and  if  her  conduct,  her  negligence, 
together  with  the  negligence  of  the  railroad  company,  con- 
tributed to  her  injury  as  the  proximate  cause,  then  the  rail- 
road company  would  not  be  responsible,  unless  the  railroad 
company  could  have  avoided  injuring  her  notwithstanding  her 
negligence,' — the  error  being:  (a)  That  he  refused  to  charge 
defendant's  request  as  presented,  which  was  a  correct  proposi- 
tion of  law,  and  applicable  to  this  case ;  (b)  that  he  thereby 
gave  the  jury  the  law  upon  contributory  negligence  incorrectly ; 
(c)  that  he  instructed  the  jury,  in  effect,  that  the  plaintiff  could 
recover  against  the  defendant  if  they  should  find  that  its  want 
of  due  care  was  a  proximate  cause  of  the  injury,  even  if  plain- 
tiff's intestate  was  guilty  of  contributory  negligence." 
**  Eleventh.  Because  the  circuit  judge  erred  in  charging  the 
jury,  as  requested  in  plaintiff's  ninth  request,  as  follows: 
'Contributory  negligence  is  a  matter  of  defense,  and  must 
be  proved  by  defendant  by  a  preponderance  of  the  evidence ; 
but  unless  the  contributory  negligence  was  the  proximate 
cause  of  the  accident,  and  if  in  spite  of  such  contributory 
negligence  the  accident  could  have  been  avoided  by  the  use 
of  ordinary  care  on  the  part  of  the  defendant,  then  plaintiff 
is  still  entitled  to  recover. '  This  instruction  being  erroneous 
for  the  same  reasons  as  are  given  in  subdivisions  'b'  and  *c* 
of  the  tenth  exception."  The  testimony  being  undisputed 
that  Mrs.  Jones,  plaintiff's  intestate,  was  walking  down  the 
railroad  track  at  the  time  of  the  injury,  the  defendant  was 
entitled  to  have  the  sixth  request  to  charge  above  mentioned 
in  the  tenth  exception  submitted  to  the  jury  as  entirely  correct. 
The  remarks  by  the  court  down  to  the  clause,  "unless  the  rail- 
road company  could  have  avoided  injuring  her  notwithstand- 
ing her  negligence."  were  not  improper  nor  inconsistent 
with  the  request,  but  the  addition  of  such  qualification 
was  erroneous,  and  wholly  inconsistent  with  the  well-set- 
tled principles  governing  contributory  negligence.  The  same 
error  was  made  in  the  charge  excepted  to  in  the  eleventh 
exception  above,  when  the  court  instructed  the  jury,  "But 
unless  the  contributory  negligence  was  the  proximate  cause  of 
the  accident,  and  if  in  spite  of  such  contributory  negligence 
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{that  is,  negligence  which  contributed  as  a  proximate  cause] 
the  accident  could  have  been  avoided  by  the  use  of  ordinary 
care  on  the  part  of  the  defendant,  then  the  plaintiff  is  still 
entitled  to  recover. ' '  The  charge  destroyed  the  defense  of 
contributory  negligence.  In  every  case  where  there  is  con- 
tributory negligence  the  defendant  could  have  avoided  the 
injury  by  ordinary  care,  for  the  simple  reason  that  there  can 
be  no  such  thing  as  contributory  negligence  unless  the  defend- 
ant be  negligent.  The  error  complained  of  is  the  same  error 
which  was  condemned  in  Cooper  v.  Railway  Co.,  56  S.  C.  94, 
34  S.  E.  16.  The  law  in  this  state  is  settled  that  contributory 
negligence,  as  defined  in  Cooper's  Case,  supra,  to  any  extent, 
will  always  defeat  plaintiff's  recovery,  unless  the  injury  is 
wantonly  or  willfully  inflicted ;  for  the  law  cannot  measure 
how  much  of  the  injury  is  due  to  the  plaintiff's  own  fault,  and 
will  not  recompense  one  for  injury  resulting  to  himself  from 
his  own  misconduct.  The  objection  to  the  charge  is  that  it  in- 
structed the  jury  that,  although  plaintiff's  negligence  con- 
tributed to  her  injury  as  a  proximate  cause,  she  could  recover 
if  the  defendant,  by  ordinary  care,  could  have  avoided  the  in- 
jury. Is  it  not  manifest  that  such  a  rule  would  abolish  con- 
tributory negligence  as  a  defense?  The  qualifying  term, 
^'unless  the  railroad  company  could  have  avoided  injuring 
her  notwithstanding  her  negligence,"  would  necessarily  mis- 
lead a  jury;  for  they  would  at  once  say  the  railroad  company 
could  have  avoided  the  injury  by  not  being  negligent  in  the 
manner  alleged  in  the  complaint,  by  having  suitable  rear-end 
lights,  by  a  reasonable  lookout,  by  loud  warning  of  the  train's 
approach,  by  running  at  such  slow  speed  as  to  enable  any  one 
warned  to  get  off  the  track,  and  then  utterly  ignore  the 
defendant's  plea  and  evidence  of  contributory  negligence  be- 
cause of  the  instruction  that  plaintiff,  notwithstanding  her 
negligence,  which  proximately  caused  her  injury,  could  still 
recover  if  the  defendant  could  have  avoided  the  injury.  The 
jury  ought  to  have  been  instructed  without  qualification  that, 
if  plaintiff  was  negligent,  and  that  negligence  contributed  as 
a  proximate  cause  to  her  injury,  she  could  not  recover,  unless 
the  injury  was  wantonly  or  willfully  inflicted. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


BowBN  etal.  V.  Boston  &  A.  R.  Co. 

\Supreme  Judicial  Court  of  Massachusetts^  Berkshire^  Oct,  75,  /p*?/.) 

[61  N.  E.  Rep.  141.] 

Fires— Evidence  in  Rebuttal  to  Show  That  Such  Engines  Throw  Sparks.* 
In  an  action  ag^ainst  a  railroad  company  for  causing-  the  burning-  of 
plaintiff's  mill  by  sparks  from  its  engines,  it  is  proper  to  permit  plain- 
tiff to  introduce  evidence  in  rebuttal  showing  that  locomotives  equipped 
as  defendant's  evidence  showed  those  were  which  were  claimed  to  have 

*See  extensive  note^  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  495  et  seq. 
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caused  the  fire  threw  sparks  and  set  fires,  and  that  no  appliances  would 
prevent  locomotives  under  all  circumstances  from  throwing*  sparks,  de- 
fendant having  introduced  testimony  that  the  engines  passing  the  place 
of  accident  were  so  equipped  as  to  make  the  throwing  of  sparks  impos- 
sible. 

Witnesses — Whether    Qualified  to    Testify    as   Experts— Discretion   or 
Court. 
The  sufficiency  of  the  qualification  of  witnesses  to  testify  as  experts  i& 
within  the  discretion  of  the  trial  court. 

Fires — Sufficiency  of  Evidence  of  Origin  of  Fire. 

Plainti£P*s  mill*  consisted  of  a  main  building  and  addition,  both  of 
wood,  with  slated  roof,  standing  about  50  feet  from  defendant's  railroad 
track.  The  mill  was  burned  between  3  and  4  o'clock  in  the  morning. 
The  evidence  tended  to  show  that  the  day  before  a  number  of  traina 
passed  the  mill,  including  two  gravel  trains,  the  last  train  passing  be- 
tween 8  and  9  o'clock  in  the  evening  ;  that  the  wind  was  blowing  strongly 
towards  the  mill ;  and  that  one  or  more  of  the  engines  threw  sparka 
and  cinders,  which  were  blown  towards  the  mill  and  past  it.  There  had 
been  no  rain  for  several  days,  and  there  was  no  fire  in  the  mill.  The 
mill  was  securely  fastened  the  evening  before,  and  was  so  found  by 
those  arriving  at  the  time  of  the  fire.  There  was  an  upgrade  in  the 
track  in  the  vicinity  of  the  mill,  which  might  compel  heavily  loaded 
engines  to  work  hard.  Heldy  that  the  evidence  was  sufficient  to  sustain 
a  finding  that  defendant's  engines  caused  the  fire. 

Same — Contributory  Negligence  Not  Preventing  Recovery  unless  Gross 
—Statute.* 
Under  the  statutory  rule  imposing  on  railroad  corporations  a  liability 
approximating  that  of  insurers,  it  is  proper  to  instruct,  in  an  action 
against  a  railroad  company  for  causing  the  burning  of  plaintiff's  mill  by 
sparks  from  its  engines,  that  the  question  of  due  care  on  plaintiff's  part 
did  not  enter  into  the  case,  but  that  plaintiff's  negligence,  to  prevent  re- 
covery, must  be  gross,  or  such  as  to  amount  to  fraud  ;  and  to  refuse  to- 
instruct  that  plaintiff  must  show  freedom' from  contributory  negligence 
before  it  could  recover. 

Exceptions  from  superior  court,  Berkshire  county;  Elisha 
B.  Maynard,  Judge. 

Action  by  Henry  C.  Bowen  and  others  against  the  Boston 
&  Albany  Railroad  Company.  Judgment  for  plaintiils,  and 
defendant  excepts.     Exceptions  overruled. 

H.  C.  Joyner  and  Shaw  &  Harrington,  for  plaintiffs. 
Crosby  &  Noxon,  for  defendant. 

MORTON,  J.  This  is  an  action  to  recover  damages  for  the 
burning  of  the  plaintiffs'  mill  and  contents  by  a  fire  alleged  to 
have  been  communicated  by  the  locomotive  engines  of  the 
defendant.  There  was  a  verdict  for  the  plaintiffs,  and  the 
case  is  here  on  exceptions  by  the  defendant  to  various  rulings 
and  refusals  to  rule  by  the  presiding  justice,  which  we  shall 
consider  only  so  far  as  relied  on  by  the  defendant  at  the  argu- 
ment, treating  the  others  as  waived. 

I.  The  defendant  excepted  to  the  admission  of  certain  evi- 
dence which  the  plaintiffs  were  allowed  to  introduce  in 
rebuttal,  tending  to  show  that  diamond  stack  engines,  with 
spark  arresters  and  netting  of  the  standard  kind,  all  in  good 
condition,  would  throw  sparks  and  set  fires,  and  had  done  so; 
that  there  were  no  appliances  that  would  prevent  a  locomo- 
tive, under  all  circumstances,  from  throwing  out  live  sparks 
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and  setting  a  fire;  and  that  an  engine  with  an  extension  front 
and  a  spark  arrester  with  a  netting  of  the  kind  exhibited 
would  sometimes  give  out  live  cinders  so  as  to  set  a  fire.  We 
think  that  this  evidence  was  competent  in  reply  to  the  testi- 
mony introduced  by  the  defendant  tending  to  show  that  the 
engines  which  ran  by  the  plaintiffs'  mill  on  the  defendant's 
road  the  day  before  the  fire,  including  one  or  more  diamond 
stack  engines,,  were  equipped  with  spark  arresters  and  exten- 
sion fronts  and  standard  netting,  all  in  good  condition,  and 
would  not  and  could  not  throw  out  sparks  so  as  to  set  a  fire. 
Ross  V.  Railroad  Co.,  6  Allen,  87.  It  bore  directly  upon  the 
issue,  which  was  whether  the  engines  of  the  defendant  caused, 
or  could  have  caused,  the  fire.  Whether  the  witnesses  pos- 
sessed the  necessary  experience  and  knowledge  to  qualify 
them  to  testify  was  for  the  presiding  justice  to  say. 

2.  The  defendant  excepted  to  the  refusal  of  the  court 
to  rule  that  the  plaintiffs  were  not  entitled  to  recover  upon 
the  second  count,  and  to  direct  a  verdict  for  the  defend- 
ant on  that  count.  In  efiect,  the  defendant  asked  the 
court  to  rule  that  there  was  no  evidence  that  the  fire  was 
caused  by  the  defendant's  locomotives.  We  think  that  the 
court  rightly  refused  so  to  rule.  The  plaintiffs'  mill  consisted 
of  a  main  building  of  wood,  with  a  slated  roof,  112  feet  long 
by  41  feet  wide,  three  stories  high,  with  an  addition,  also  of 
wood,  and  with  a  slated  roof,  of  the  same  height  and  width, 
extending  westerly  about  60  feet  from  the  center  of  the  main 
buildiner.  The  main  building  was  about  50  feet  westerly  of 
the  defendant's  main  track,  and  was  nearly  parallel  to  it. 
The  fire  occurred  between  3  and  4  o'clock  on  the  morning  of 
July  9th.  There  was  testimony  tending  to  show  that  on  the 
day  before  a  number  of  trains  had  passed  by  the  mill,  includ- 
ing two  gravel  trains,  which  were  hauling  gravel  from  a  pit 
not  far  away,  the  last  train  having  passed  by  between  8  and  9 
o'clock  in  the  evening.  There  was  also  testimony  that  the 
wind  was  blowing  strongly  from  the  east  the  day  before  the 
fire :  that  one  or  more  of  the  engines  threw  sparks  and  smoke 
and  cinders,  which  were  blown  towards  the  mill,  and  to  a 
much  greater  distance  than  the  mill ;  that  there  had  been  no 
rain  for  several  days;  that  there  had  been  no  fire  in  the  mill: 
that  the  mill  was  left  securely  fastened  up  the  evening  before, 
and  was  found  so  by  those  who  got  to  the  fire  first ;  and  that 
going  towards  the  south  there  was  an  upgrade  by  or  in  the 
vicinity  of  the  plaintiffs'  mill,  which  might  compel  an  engine 
with  a  heavy  load  to  work  hard.  Without  going  into  the  evi- 
dence further  in  detail,  we  deem  it  enough  to  say  that  there 
was  testimony  warranting  the  jury  in  finding  that  the  fire  was 
caused  by  sparks  from  the  defendant's  locomotives.  It  was 
for  the  jury  to  give  such  a\  eight  as  they  thought  it  entitled  to 
to  the  argument  drawn  from  the  time  that  elapsed  between  the 
passing  of  the  locomotives  and  the  discovery  of  the  fire.  We 
cannot  say  that  the  time  was  so  great  as  to  establish  con- 
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clusively  that  the  fire  could  not  have  been  caused  by  sparks 
from  the  defendant's  locomotives,  or  that  that  was  not  on  the 
whole  the  most  natural  and  reasonable  explanation  of  its 
origin.  McGinn  v.  Piatt  (Mass.)  58  N.  E.  175;  Wild  v.  Rail- 
road Co.,  171  Mass.  245,  50  N.  E.  533;  Wall  v.  Piatt,  169 
Mass.  398,  48  N.  E.  270. 

3.  The  defendant,  in  substance,  asked  the  court  to  rule  that 
the  burden  was  on  the  plaintifis  to  show  that  thev  were  in  the 
exercise  of  due  care,  and  that,  if  they  were  guilty  of  contribu- 
tory negligence,  they  could  not  recover.  The  court  refused 
to  rule  as  thus  requested,  and  instructed  the  jury  that  the 
question  of  due  care  on  the  part  of  the  plaintiffs  (meaning, 
manifestly,  ordinary  care)  did  not  enter  into  the  case,  but 
that  neglieence  on  their  part,  in  order  to  prevent  a  recovery, 
must  be  gross,  or  such  as  to  amount  to  fraud.  We  think  that 
the  ruling  of  the  court  was  right.  Wild  v.  Railroad  Co.,  171 
Mass.  241;,  50  N.  E.  533;  Wallv.  Piatt,  169  Mass.  398,  48  N. 
E.  270;  Boston  Excelsior  Co.  v.  Bangor  &  A.  R.  Co.,  93  Me. 
52,  44  Atl.  138,  47  L.  R.  A.  82;  Rowell  v.  Railroad  Co.,  57 
N.  H.  132,  24  Am.  Rep.  59;  Mathews  v.  Railway  Co.,  121 
Mo.  298,  24  S.  W.  591.  25  L.  R.  A.  161;  Westv.  Railway  Co., 
77  Iowa,  654,  35  N.  W.  479,  42  N.  W.  512.  In  view  of  the 
danger  of  fire  from  locomotives,  the  legislature,  it  seems  to 
us,  has  imposed  upon  railroad  corporations  a  liability  which 
is  almost  that  of  insurers;  the  idea  being,  we  think,  that  the 
parties  who  are  authorized  to  use  so  dangerous  an  agency, 
and  who  have  the  control  of  it,  and  the  power  to  adopt  safe- 
guards in  regard  to  its  use,  should  bear  the  loss  that  may 
ensue  from  fires  that  are  caused  by  locomotives,  rather  than 
those  who  have  nothing  to  do  with  the  management  and  con- 
trol of  them,  and  who  are  in  the  lawful  enjoyment  and  occupa- 
tion of  their  property.  The  rule  of  liability  laid  down  by  the 
statute  is  analogous,  it  seems  to  us,  to  that  in  the  case  of  one 
who  brings  upon  his  premises  a  dangerous  and  active  agency, 
and  who  is  bound  at  his  peril  to  keep  it  there.  As  the  court 
says  in  IngersoU  V.  Railroad  Co.,  8  Allen,  438,  440:  *'The 
legislature  have  chosen  to  make  it  a  condition  of  the  right  to 
run  carriages  impelled  by  the  agency  of  fire  that  the  corpora- 
tion employing  them  shall  be  responsible  for  all  injuries  which 
the  fire  may  cause.'*  The  defendant  relies  upon  Ross  v. 
Railroad  Co.,  6  Allen,  87.  But  the  jury  found  in  that  case 
that  the  plaintiff  was  in  the  exercise  of  ordinary  care  and 
prudence,  and  the  question  whether  the  instructions  were 
correct  was  not  considered  by  this  court.  Exceptions  over- 
ruled. 
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RiNGO  et  al,  V.  Chesapeake  &  O.  Ry.  Co. 

{Court  of  Appeals  of  Kentucky^  Oct,  4,  igoi.) 

[64  S.  W.  Rep.  522.] 

Railroads— Duty  to  Fence  Right  of  Way — Retrospective  Operation  of 
Statute.*' 
Ky.  St.  §  1797,  providing  that,  when  the  owner  of  any  land  has  given 
to  the  owner  or  operator  of  any  railroad  a  right  of  way  through  such 
land  free  of  charge,  the  entire  fencing  on  the  division  lines  between  such 
lands  and  the  right  of  way  shall  be  done  by  and  at  the  cost  of  the  owner 
or  operator  of  such  railroad,  does  not  apply  to  a  right  of  way  acquired 
prior  to  the  enactment  of  the  statute. 

Appeal  from  circuit  court,  Menifee  county. 

"To  be  officially  reported.'* 

Action  by  A.  J.  &  R.  M.  Rineo  against  the  Chesapeake  & 
Ohio  Railway  Company  to  compel  defendant  to  fence  its  right 
of  way.  Judgment  for  defendant,  and  plaintifis  appeal. 
Affirmed. 

B.  F.  Day  &  Son,  for  appellants.  ^ 

John  T.  Shelby,  for  appellee. 

PAYNTER,  C.  J.  The  Chesapeake  &  Ohio  Raikoad 
maintains,  owns,  and  operates  a  railroad  formerly  known  as 
the  Kentucky  &  South  Atlantic  Railroad,  which  runs  though 
the  lands  of  the  appellants,  in  Menifee  county.  The  appel- 
lants having  given  notice  to  the  appellee  to  fence  the  right  of 
way  through  its  lands,  and  it  having  failed  to  do  it,  this  action 
was  instituted  to  compel  it  to  do  so  or  pay  the  expense  thereof. 
In  1876  Solomon  Ringo  was  the  owner  of  the  land,  and 
donated  the  right  of  way  through  it  to  the  Kentucky  &  South 
Atlantic  Railroad.  This  action  is  based  on  section  1797,  Ky. 
St.,  which  reads  as  follows:  **That  when  the  owner  of  any 
land  or  lands,  or  any  immediate  or  remote  grantor  or  vendor 
of  such  owner,  has  given  to  the  corporation  or  person  owning 
or  controlling  and  operating  any  railroad  a  right  of  way 
through  such  land  or  lands  free  of  charge,  then  the  entire  fenc- 
ing on  the  division  lines  between  such  lands  and  the  right  of 
way  of  such  raikoad  shall  be  done  by  and  at  the  cost  of  the 
corporation  or  person  owning  or  controlling  and  operating  such 
raikoad,  said  fencing  to  be  done  as  required  by  this  act."  As 
the  right  of  way  was  donated  before  the  enactment  of  the  statute 
of  which  section  1797  is  a  part,  it  is  insisted  by  counsel  for 
appellee  that  the  section  cannot  be  so  construed  as  to  impose 
an  obligation  upon  the  appellee  to  fence  the  right  of  way. 
This  section  is  substantially  of  the  same  import  as  section  12 
of  the  act  of  1886,  which  was  construed  in  Railroad  Co.  v. 
Todd,  91  Ky.  175,  15  S.  W.  56,  11  L.  R.  A.  285.  In  that  case  it 
appeared  that  the  donation  was  made  long  before  the  passage 
of  the  act.     It  was  sought  in  that  case  to  compel  the  raikoad 

•As  to  the  duty  to  fence   railroad  right  of  way,  see  5  Rap.  &  Mack's 
Dig.  797  ei  seq, ;  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1061  etseg. 
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placed  in  the  hands  of  a  receiver,  and   by  order  of  the  court 
the  branch  of  said  road  which   passed  over  the  lands  of  the 
defendant  was  sold,  and  at  said  sale  the  present  complainant 
became  the  purchaser  thereof,  and  has  ever  since  owned  and 
operated  said  road ;  that  the  said  road  has  been,  by  each  of 
the  companies  and  receivers  thereof  and   the  complainant, 
operated  continuously  over  the   lands  of  the  defendant,  along^ 
the  road  so  constructed  over  said  lands,  which  fact  was  well 
known  to  the  defendant,  and  that  valuable  improvements  have 
been  made  on  the  track  and  right  of  way  of  the  complainant, 
and  those  through  whom  it  claims,  and  that  the  complainant 
has  expended  large  sums  of  money  in  repairing  and  improv- 
ing the  track  and  the  right   of  way  over  said  lands,    all  of 
which  has  been  done  with  the  knowledge  and  acquiescence 
of  the  defendant.     It  was  then  averred  that  on  December  6, 
1896,  the  respondent  brought  an  action  of  ejectment  to  recover 
from  the  complainant  said  lands,  which  were  so  used  and  oc- 
cupied by  it  as  a  right  of  way.     The  prayer  of  the  bill  was  that 
an  injunction  be  issued  restraining  the  respondent  from  the 
further  prosecution  of  the  ejectment  suit.     The  defendant 
filed  an  answer,  in  which  he  denied  that  the  complainant  and 
each  of  said  purchasers  had  made  valuable  improvements  over 
the  track  and  right  of  way,   and  expended  large  sums  of 
money,  as  alleged  in  the  bill,  and  further  denied  that  he  had 
consented  to  the  use  by  the  Rome  &  Decatur  Railroad  Com- 
pany for  a  right  of  way  over  other  lands  than  those  described 
in  the  deed  executed  by  him  to  said  company.     The   fact  of 
the  present  ownership  of  the  railroad  by  the  complainant  was 
admitted  in  the  bill.     The  facts  of  the  case  are  shown  by  the 
evidence,  and  are  sufficiently  set  forth  in  the  opinion.     On 
the  final  submission  of  the  cause  on  the  pleadings  and  proof, 
the  chancellor  rendered  a  decree  granting  the  relief  prayed 
for  by  the  complaint.     This  decree  was  in  words  and  figures  as 
follows:    **Upon  due  consideration  thereof,  in  the  opinion  of 
the  court  the  complainant  is  entitled  to  the  relief  sought  in  his 
bill  as  amended.     It   is    therefore    ordered,   adjudged,   and 
decreed  that  the  temporary  injunction   heretofore  granted  in 
this  cause  be,  and  the  same  is  hereby,  made  perpetual  as  to 
the  following  described  property,  to  wit:     A  strip  of  land  fifty 
feet  wide,  measuring  twenty-five  feet  each  way  from  the  cen- 
ter of  the  railroad  track  of  said   Southern  Railway  Company, 
through  the  N.  E.  i  of  the  N.  E.  i  of  section  ^,  and   N.   W.  i 
of  N.  W.  i  of  section  4,  township  10,  range  9  east,  in  Cherokee 
county,  Alabama,  the  same  being  now  in  the  use  and  occupancy 
of  the  Southern  Railway  Company  as  a   right  of  way  in  the 
operation  of  its  said  railroad,  and  which  is  described  in  com- 
plainant's bill.     It  is  further  ordered  and    decreed  that   the 
respondent,  W.  W.  Hendrix,  pay  the  costs  of  this  suit,  for 
which  let  execution  issue."     From  this  decree  the  defendant 
appeals,  and  assigns  the  rendition  thereof  as  error. 
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C.  Daniel  and  Mr.  Brindley,  for  appellant. 
Barnett,  Hood  &  Murphree,  for  appellee. 

SH  ARPE,  J.  A  railroad  corporation,  whose  property  rights 
have  passed  to  complainant  by  successive  judicial  sales, 
obtained  from  defendant  a  conveyance  of  a  right  of  way  cov- 
ering a  strip  of  land  lOO  feet  in  width  over  his  homestead 
lands.  Afterwards  the  surveyed  route  was  changed,  and  the 
road  was  built  over  a  part  of  the  homestead  lands  to  which 
the  company  had  no  deed.  As  to  the  circumstances  under 
which  this  was  done,  defendant  testifies  as  follows:  '4  in- 
formed the  men  building  the  road  that  they  must  not  cut  my 
timber  without  paying  for  it.  Calahan  and  Redman  said  they 
would  pay  me  for  the  road  through  there,  and  would  pay  me 
for  the  timber  cut  and  corn  destroyed.  I  told  them  if  they 
did  it  was  all  right,  and  they  could  go  ahead  buildine  the 
road.  Calahan  said  he  would  send  me  a  check  as  soon  as  he 
went  to  Rome.  The  money  was  not  sent.  They  went  ahead 
and  constructed  the  road.  Redman  said  he  would  see  Calahan, 
and  have  him  send  the  money;  that  he  didn't  want  me  to 
bother  the  hands  at  work  on  the  right  of  way.  After  this  I 
never  bothered  them  any  more,  except  that  I  had  a  talk  with 
O'Connor,  the  riding  boss,  and  he  said  Redman  would  pay 
me,  and  this  was  the  last  talk  I  had  with  any  of  them.  They 
were  through  building  and  had  laid  no  track  at  the  time  I  had 
the  talk  with  O'Connor."  This  testimony  shows  that  defend- 
ant waived  his  constitutional  right  to  be  compensated  for  the 
easement  before  the  land  was  taken,  and  gave  credit  to  the 
company  therefor.  It  also  leads  to  the  conclusion  that  he 
acquiesced  in  the  building  of  the  road,  and  thereby  estopped 
himself  to  retake  the  land,  or  recover  it  by  ejectment,  after 
the  company  had,  in  reliance  on  such  acquiescence,  incurred 
the  expense  of  building  the  road.  Railroad  Co.  v.  Jones,  68 
Ala.  48;  South  &  N.  A.  R.  Co.  v.  Alabama  G.  S.  R.  Co.,  102 
Ala.  236,  14  South.  747.  As  their  terms  indicate,  the  con- 
stitutional and  statutory  requirements  respecting  conveyances 
of  the  homestead  apply  only  when  a  contractual  disposition 
of  such  property  is  sought  to  be  made,  and  do  not  prevent  the 
erection  of  an  equitable  estoppel.  The  estoppel  applied  in 
cases  like  the  present  one  does  not  operate  to  convey  title, 
but  merely  precludes  the  landowner  from  asserting  title  for 
the  purpose  of  obtaining  a  possession  which  would  take  from 
the  railroad  company  its  improvements,  as  well  as  the  ease- 
ment for  the  operation  of  its  trains.  Acquiescence  in  the 
building  of  the  road  is  not,  of  itself,  sufficient  to  show  that 
defendant  waived  his  right  to  be  ultimately  compensated  for 
the  right  of  way.  See  Thornton  v.  Railroad  Co.,  84  Ala.  114, 
^  South.  197,  5  Am.  St.  Rep.  337;  Railway  Co.  v.  Cowan 
(at  present  term)  29  South.  9i85.  That  right,  however,  cannot 
be  enforced  under  the  pleadings  in  this  suit.  The  lack  of  a 
cross  bill  to  compel  compensation  made  it  impracticable,  if 
it  would  otherwise  have  been  proper,  for  the  court  to  provide 
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herein  for  such  compensation.  As  a  (general  rule,  an  answer 
in  chancery  looks  only  to  the  defeat  of  the  bill,  and  does  not 
authorize  either  granting  of  affirmative  relief  to  the  defendant. 
Bedell  V.  Security  Co.,  91  Ala.  ^2^,  8  South.  494;  Watts  v. 
Bank,  76  Ala.  474;  Ketchum  v.  Creagh,  53  Ala.  224. 

A  purchaser  at  judicial  sale  is  by  the  law  charged  with 
notice  of  defects  in  the  title  he  buys,  and  therefore  com- 
plainant does  not  occupy  the  position  of  a  bona  fide  purchaser 
for  value.  Lovelace  v.  Webb,  62  Ala.  271 ;  Lamkin  v.  Craw- 
ford, 8  Ala.  156;  McCartney  v.  King,  25  Ala.  681;  Gray  v. 
Denson  (at  present  term)  30  South.  591;.  By  its  purchase  at 
receiver's  sale,  it  acquired  only  such  risrhts  as  its  predecessors 
had,  and  those  rights,  being  founded  alone  upon  defendant's 
acquiescence,  can  extend  to  no  other  land  than  that  which 
has  been  actually  taken.  By  the  bill  it  is  alleged,  in  effect, 
that  the  strip  of  land  it  has  acquired  the  right  to  occupy  is 
100  feet  in  width.  The  answer  denies  that  so  much  was  taken, 
and  states  that  complainant  and  those  under  whom  it  claims 
'*have  used  and  controlled  not  more  than  60  feet  in  width 
over  said  lands,''  and  that  on  a  portion  of  the  land  defendant 
has  cultivated  to  within  10  feet  of  the  railroad  track.  The 
evidence  shows  that  by  reason  of  cuts  and  fills  the  land  used 
for  railroad  purposes  along  the  road  is  of  variable  width,  so 
that  uniformity  of  width,  such  as  is  designated  in  the  decree, 
is  inaccurate  as  a  description.  Therefore,  the  decree  will  be 
here  modified  so  as  instead  of  enjoining  plaintiff's  action  of 
ejectment  as  to  a  strip  of  land  50  feet  wide,  the  injunction 
will  be  applied  to  that  part  of  plaintiff's  said  land  which, 
before  the  ejectment  suit  commenced,  was  occupied  by  the 
defendant's  roadbed  including  its  cuts,  fills,  and  barrow  pits. 
The  decree,  as  so  modified,  will  be  affirmed,  with  the  require- 
ment that  each  party  pay  one-half  the  costs  of  the  appeal. 
Affirmed. 


Southern  Ry.  Co.  v.  Hall. 

(Supreme  Court  of  Tennessee ^  Sept,  21  ^  1901,) 

[64  S.  W.  Rep.  481.  J 

Right  of  Action  for  Killing  Live  Stock.* 

Where  plaintiff  took  possession  of  a  calf  badly  crippled,  and  which  was 
unclaimed,  and  apparently  abandoned,  and  cared  for  and  claimed  it  for 
two  years  without  adverse  claim  being*  made,  he  is  entitled  to'  bring  an 
action  for  death  of  the  animal,  caused  by  defendant  railroad's  negli- 
gence. 

Same — Harmless  Error  in  Instructions. 

The  fact  that  the  summons  in  an  action  for  death  of  an  animal  caused 
by  defendant's  negligence  incorrectly  describes  the  animal  as  the  prop- 
erty of  the  plaintiff  is  not  material  where  it  is  shown  that  he  had  actual, 
exclusive  possession. 

Appeal  from  circuit  court,  Claiborne  county;  H.  T.  Camp- 
bell, Judge. 

*See  generally,  1  Rap.  &  Mack's  Dig.  TMetseq, 
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Action  by  J.  D.  Hall  against  the  Southern  Railway  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Montgomery  &  Arnold  and  Jourolmon,    Welcker  &  Hudson, 
for  appellant. 
J.  H.  S.  Morrison,  for  appellee. 

WILKES,  J.  This  suit  was  commenced  before  a  justice  of 
the  peace  by  warrant  charging  the  railway  company  with 
killing  the  plaintiff's  cow.  The  justice  gave  judgment  for  the 
plaintiff  for  $20,  and  on  appeal  to  the  circuit  court  this  was 
affirmed,  the  cause  being  heard  without  a  jury  by  the  trial 
judge.  From  this  judgment  there  is  an  appeal  to  this  court, 
and  an  assignment  of  errors. 

The  real  defense,  and  the  only  one  on  the  merits,  is  that 
the  cow  which  was  killed  did  not  belong  to  the  plaintiff.  It 
appears  from  the  proof  that  in  June,  1898, — about  two  years 
previous  to  the  killing  of  this  cow, — a  calf  was  badly  crippled 
by  a  train  near  the  plaintiff's  home,  and  was  left  in  a  very 
critical  condition,  unable  to  feed  itself,  and  almost  dead.  No 
one  claimed  to  be  the  owner  of  it,  or  gave  it  any  attention, 
and  it  appeared  to  be  abandoned.  It  was  taken  into  plaintiff's 
possession,  and  attended  to  until  it  was  restored  to  health, 
and  has  ever  since  been  claimed  by  him  as  his  property,  with- 
out any  adverse  claim  by  any  one  else,  although  the  plaintiff 
made  inquiry  for  the  true  owner.  This  is  the  cow  that  was 
killed.  No  controversy  is  made  but  that  the  cow  was  killed 
by  the  railroad  company,  nor  is  any  question  made  as  to  the 
valuation.  Under  these  facts  the  plaintiff  is  entitled  to 
recover.  If  the  plaintiff  has  not  a  complete  right  and  title  to 
the  cow,  he  had  the  actual  and  exclusive  possession,  and  this 
is  sufficient  to  enable  him  to  maintain  this  action  against  a 
mere  stranger  having  no*right,  and  to  recover  the  value  of  the 
property.  Crawford  v.  Bynum,  7  Yerg.  381 ;  Criner  v.  Pike, 
2  Head,  398;  Carson  v.  Prater,  6  Cold.  1567.  It  is  objected 
that  the  summons  describes  the  cow  as  the  property  of  plain- 
tiff. This  is  not  material.  If  she  is  not  exclusively  his 
property,  under  the  fact  of  actual,  exclusive  possession  this 
would  be  immaterial.     The  judgment   is  affirmed,  with  costs. 


First  Nat.  Bank  op  Grand  Junction  v.  Wyman  ^/  aL 

(Court  of  Appeals  of  Colorado^  Oct,  14, 1901,) 

[66  Pac.  Rep.  456.] 

Intervention — Parties. 

In  an  action  by  certain  holders  of  bonds  of  a  railroad  company  to 
foreclose  the  mortgafire  securing  their  bonds,  a  bank,  in  its  petition  for 
intervention,  alleged  that  it  had  loaned  money  to  the  company  under  an 
agreement  with  the  holder  of  other  bond^  that  it  should  have  a  lien 
therefor  superior  to  the  mortgage.     Held^  that  the  petition  for  inter- 
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vention  should  be  denied,  since,  plaintiffs  not    being  parties   to   such 
agreement,  they  were  not  affected  thereby. 

Preferential  Claims— Money  Borrowed  to  Keep  Private  Railroads  in 
Operation. 
Where  a  railroad  belong's  to  a  mining  company,  and  is  not  used  by 
the  public,  but  only  in  the  operation  of  the  mine,  a  claim  for  money 
borrowed  to  keep  the  road  in  operation  should  not  be  given  preoedeooe 
over'a  mortgage  securing  the  company's  bonds. 

Error  to  district  court,  Mesa  county. 

Action  by  Isaac  C.  Wyman  and  others  against  the  Little 
Book  Cliff  Railway  Company  and  another.  From  an  order 
denying  the  application  of  the  First  National  Bank  of  Grand 
Junction  for  leave  to  file  its  petition  in  intervention,  it  brin^srs 
error.     Affirmed. 

Samuel  N.  Wheeler  and  R.  D.   Thompson,  for  plaintiff  in 
error. 
Charles  F.  Caswell,  for  defendants  in  error. 

THOMSON,  J.  This  proceeding  was  instituted  on  the 
15th  day  of  October,  1897,  by  certain  of  the  defendants  in 
error  to  foreclose  a  trust  deed  executed  on  the  25th  day  of 
February,  i8q2,  by  the  Little  Book  Clifl  Railway  Company  to 
the  State  Trust  Company  of  New  York  to  secure  the  payment 
of  100  bonds  of  the  denomination  of  $1,000  each,  issued  by  it 
on  the  20th  day  of  February,  1892.  The  complaint  alleged 
the  ownership  of  the  bonds  by  the  plaintiffs,  the  default  of 
the  railway  company  in  their  payment,  the  refusal  of  the 
trustee  to  institute  foreclosure  proceedings,  and  prayed  the 
appointment  of  a  receiver  to  take  possession  of,  operate,  and 
maintain  the  premises  and  property  conveyed  by  the  trust 
deed,  and  a  decree  for  the  foreclosure  of  the  trust  deed  and 
the  sale  of  the  property  it  described.  A  receiver  was 
appointed  in  accordance  with  the  prayer.  On  the  i;th  day  of 
October,  1898,  the  plaintiff  in  error  presented,  and  asked  leave 
to  file,  its  petition  in  intervention  in  the  cause.  The  appli- 
cation was  denied,  and  the  judgment  has  been  brousrht  here 
for  review  by  writ  of  error.  The  ground  of  the  court's  ruling 
was  the  insufficiency  of  the  petition,  and  the  only  question 
before  us  is  whether,  upon  the  facts  stated,  the  proposed 
intervener  was  entitled  to  relief.  The  petition  stated  that 
during  the  year  1891  the  intervener  furnished  to  the  railway 
company  $1,000  to  pay  the  wages  of  the  employees  and  defray 
the  general  operating  expenses  of  the  railway  company;  that 
the  advancement  so  made  was  necessary  for  the  payment  of 
wages,  the  maintenance  of  the  business,  and  the  preservation 
of  the  property  of  the  company ;  and  that  in  the  months  of 
May  and  September,  1894,  and  in  the  month  of  March,  i895f 
the  intervener,  for  the  purpose  of  enabling  the  railway  com- 
pany to  pay  the  wages  of  its  employees,  to  defray  its  general 
operating  expenses,  and  to  continue  in  business,  at  its  request 
advanced  to  it  the  further  sum  of  $1,800.  The  petition 
averred  that  no  part  of  the  sums  so  advanced  had  ever  been 
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paid  to  the  intervener.  In  connection  with  the  averment  of 
the  loan  of  $1, 800  made  in  May  and  September,  1894,  and 
March,  1895,  the  petition  in  intervention  contains  the  follow- 
ing further  statement :  *' That  at  the  time  said  $1,800  was 
advanced  to  said  railway  company  for  the  purposes  aforesaid 
it  was  mutually  agreed  by  and  between  this  intervener  and 
the  defendant,  the  Little  Book  CliS  Railway  Company,  and  the 
owner  and  holder  of  a  majority  of  the  bonds  then  against  the 
property  of  said  railway  company,  and  described  in  plaintiffs' 
complaint,  that,  if  this  intervener  would  advance  the  sum  of 
$1,800,  as  herein  set  forth  and  for  the  purposes  herein  stated, 
to  the  said  railway  company,  and  the  said  holder  and  owner 
of  a  majority  of  the  bonds  against  the  property  of  said  rail- 
way company,  that  said  sum  of  $1,800,  together  with  the  $1,000 
then  due  intervener  from  said  company,  together  with  inter- 
est on  said  sums  at  18  per  cent,  per  annum,  should  be  paid  by 
said  railway  company  from  the  first  current  money  arising  from 
the  operation  of  said  railroad  thereafter;  and  it  was  further 
agreed  that,  in  event  that  said  sums  of  money  were  not  so  paid 
from  the  current  money  arising  from  the  management  of  said 
road  within  sixty  or  ninety  days  thereafter,  that  then  the  same 
should  be  paid  out  of  the  property  of  said  railway  company, 
and  prior  to  the  payment  of  said  bonds,  or  any  mortgages 
upon  said  property, — to  all  of  which  said  parties  agreed  at 
said  time.''  This  alleged  agreement  with  the  owner  of  a 
majority  of  the  bonds  **then  against  the  property"  of  the 
company  receives  only  incidental  mention  in  the  printed 
argument.  It  does  not  appear  to  be  insisted  upon.  How- 
ever, further  statement  in  the  pleading  renders  it  immaterial. 
We  are  not  informed  who  was  the  owner  of  a  majority  of  the 
bonds  *Uhen  against  the  property,"  but  it  is  entirely  clear 
from  another  averment  in  the  petition  that  such  owner  was 
not  one  of  the  plaintiffs.  The  following  is  the  averment 
referred  to:  ''That  as  to  the  allegation  in  plaintiffs'  com- 
plaint that  the  plaintiffs  in  this  action  are  the  lawful  owners 
and  holders  of  the  one  hundred  bonds  described  in  said  com- 
plaint, or  any  of  the  same,  *  *  *  this  intervener  has  not 
and  cannot  obtain  sufficient  knowledge  or  information  upon 
which  to  base  a  belief,  and  therefore  demands  strict  proof  of 
the  same."  The  following  is  the  allegation  in  the  complaint 
concerning  the  ownership  of  the  bonds,  and  with  reference  to 
which  the  averment  in  the  petition  of  want  of  knowledge  was 
made:  ''That  the  plaintiffs  are  now  the  lawful  owners  and 
holders  of  said  bonds  so  secured  by  said  deed  of  trust  as  fol- 
lows: Isaac  C.  Wyman,  91  bonds;  F.  Reynolds,  2  bonds;  M. 
E.  Williams,  2  bonds;  E.  Fiske,  3  bonds;  John  Doane 
Estate,  2  bonds."  Now,  the  intervener  knew  with  whom  it 
contracted,  and,  according  to  its  statement,  knew  that  such 
person  was  the  owner  of  a  majority  of  the  bonds;  but  it  did 
not  know  that  any  of  the  plaintiffs  owned  any  of  the  bonds. 
Therefore  the  agreement  was  not  made  with  any  of  the 
plaintiffs,  and  none  of  the  plaintiffs  is  bound  by  it. 
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The  contention  of  the  intervener  is  that,  because  the  money 
which  it  advanced  enabled  the  railway  company  to  continue 
in  business,  and  thus  preserved  the  security  of  the  bond- 
holders, its  claim  is  entitled,  in  equity,  to  precedence  over  the 
lien  of  the  trust  deed,  and  to  prior  satisfaction  out  of  the  pro- 
ceeds of  the  sale  of  the  property.  The  prevailing  rule  is  that 
the  claims  of  general  creditors  are  subordinate  to  debts 
secured  by  lien,  and  upon  the  sale  of  the  property  are  entitled 
to  payment  only  out  of  the  surplus  remaining  after  the  secured 
debts  are  satisfied.  But  the  rule  is  not  without  exception.  In 
the  case  of  insolvent  railroad  corporations  organized  for  gen- 
eral purposes  of  carriage  and  traffic  two  classes  of  claims 
accruing  within  a  reasonable  time  before  the  appointment  of 
the  receiver  are,  upon  equitable  principles,  allowed  priority 
over  the  lien  of  a  mortgage :  First.  The  current  earnings  of 
a  railroad  constitute  a  fund  out  of  which  the  current  debts 
should  be  paid ;  and  when  there  has  been  a  diversion  from 
the  fund,  applied  to  the  payment  of  interest  on  the  mortgage 
indebtedness,  or  to  the  permanent  improvement  of  the  road, 
or  to  the  enhancement  in  any  manner  of  the  mortgage 
security,  the  amount  diverted  must  be  restored  to  the  fund. 
Second.  The  interests  of  the  public  demand  that  there  shall  be 
no  interruption  in  the  operation  of  the  railroad,  and,  outside 
of  any  question  of  diversion,  upon  considerations  of  public 
policy,  where  a  debt  has  been  incurred  for  labor  and  sup- 
plies necessary  to  the  continued  operation  of  the  road,  it  is 
entirely  proper  that  such  debt  should  be  allowed  a  preference 
over  the  mortgage.  And  in  either  of  the  instances  to  which 
we  have  referred,  if  the  liability  cannot  be  satisfied  from  the 
income  in  the  hands  of  the  receiver,  the  amount  may  be  made 
good  out  of  the  proceeds  of  the  sale  of  the  property.  Fosdick 
V.  Schall,  99  U.  S.  235,  25  L.  Ed.  339;  Miltenberger  v.  Rail- 
road Co.,  106  U.  S.  286,  I  Sup.  Ct.  140,  27  L.  Ed.  117;  Bar- 
ton V.  Barbour,  104  U.  S.  126,  26  L.  Ed.  672;  Union  Trust 
Co.  V.  Illinois  Midland  R.  Co.,  117  U.  S.  434,  6  Sup.  Ct.  809, 
29  L.  Ed.  963;  Addison  v.  Lewis,  75  Va.  701;  Blair  v.  Rail- 
road Co.  (C.  C.)  22  Fed.  471;  Wood  v.  Railroad  Co.  (C.  C.) 
70  Fed.  741.  But  postponement  of  a  mortgage  lien  to  the 
claim  of  an  unsecured  creditor  is  permissible  only  in  case  of 
the  existence  of  some  condition  such  as  we  have  mentioned. 
Upon  this  subject,  in  Kneeland  v.  Loan  Co.,  136  U.  S.  89, 
10  Sup.  Ct.  9SO,  34  L.  Ed.  379,  Mr.  Justice  Brewer  spoke  as 
follows:  **When  a  court  appoints  a  receiver  of  railroad  prop- 
erty, it  has  no  right  to  make  that  receivership  conditional  on 
the  payment  of  other  than  those  few  unsecured  claims  which, 
by  the  rulings  of  this  court,  have  been  declared  to  have  an 
equitable  priority.  No  one  is  bound  to  sell  to  a  railroad  com- 
pany, or  to  work  for  it ;  and  whoever  has  dealings  with  a 
company  whose  property  is  mortgaged  must  be  assumed  to 
have  dealt  with  it  on  the  faith  of  its  personal  responsibility, 
and  not  in  expectation  of  subsequently  displacing  the  priority 
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of  the  mortgage  liens.  It  is  the  exception,  and  not  the  rule, 
that  such  priority  of  liens  can  be  displaced.  We  emphasize 
this  fact  of  the  sacredness  of  contract  liens  for  the  reason  that 
there  seems  to  be  growing  an  idea  that  the  chancellor,  in  the 
exercise  of  his  equitable  powers,  has  unlimited  discretion  in 
this  matter  of  the  displacement  of  vested  liens. ' '  But  condi- 
tions essential  to  the  authority  of  the  court  to  prefer  an 
unsecured  debt  had  no  existence  in  the  case  at  bar.  The 
Little  Book  Clifl  Railway  Company  was  not  organized  for 
general  purposes.  It  conclusively  appears  from  the  bill  for 
foreclosure  and  the  petition  in  intervention  t^hat  the  company 
owned  and  was  operating  certain  coal  mines,  and  that  it  built 
and  used  the  railroad,  which  was  about  12  miles  in  length,  for 
the  sole  purpose  of  hauling  coal  from  its  mines  and  hauling 
supplies  to  its  mines.  While  it  was  called  a  railway  com- 
pany, it  was,  in  reality,  a  mining  company,  and  its  railroad 
was  simply  part  of  the  machinery  by  means  of  which  its  min- 
ing operations  were  intended  to  be  made  profitable.  The 
trust  deed  of  which  foreclosure  was  sought  embraced  the 
mines  as  well  as  the  railroad.  The  company  was  not  a  com- 
mon carrier.  It  did  no  business  for  the  public.  No  part  of 
its  earnings  was  ever  diverted  for  any  purpose,  for  the  simple 
reason  that  it  had  no  earnings.  There  having  been  no  diver- 
sion, there  could  be  no  judgment  of  restoration.  Further- 
more, money  advanced  to  enable  the  company  to  continue  the 
road  in  operation  was  merely  money  advanced  to  enable  the 
company  to  mine  and  market  its  coal.  It  was  a  matter  of  no 
concern  whatever  to  the  public  whether  the  railroad  continued 
to  haul  out  the  company*s  coal  or  stopped  running  altogether. 
No  public  interest  was  subserved  by  the  loaning  of  the  inter- 
vener's money  to  the  company.  The  interests  of  the  public 
in  the  operation  of  the  railroad  and  in  the  operation  of  the 
other  machinery  in  and  about  the  mines  were  precisely  the 
same,  and  there  is  no  more  reason  why  money  advanced  to 
keep  the  mining  machinery,  including  the  railroad,  in  motion, 
should  be  allowed  a  priority  of  lien,  than  why  money  advanced 
to  keep  the  spindles  of  a  woolen  factory  in  motion  should  be 
allowed  a  priority  of  lien. 
Let  the  judgment  be  affirmed.     Affirmed. 
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{Supreme  Court  of  New  Jersey^  June  10 y  igoi.) 

[49  Atl.  Rep.  437.] 

Property  Not  Used  for  Railroad  Purposes  Subject  to  Local  Assessment 
Only.* 
Property  not  possessed  and  used  by  a  railroad  company   for   railroad 
purposes  is  subject  to  local  assessment  only. 

Taxation — Trolley  Line  Not  a  Railroad  Use. 
A  trolley  line  is  not  a  railroad  use. 
(Syllabus  by  the  Court.) 

*See  notes  at  end  of  case. 
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In  the  matter  of  the  Jersey  City  &  Bergen  RaUway  Com- 
pany for  a  summary  determination  as  to  certain  property 
assessed  by  Jersey  City  and  by  the  state  board  of  assessors. 

Argued  at  February  term.  1901,  before  VAN  SYCKEL, 
GARRISON,  and  FORT,  JJ. 

John  A.  Queen,  for  Jersey  City. 

Samuel  H.  Grey,    Atty.  Gen.,  for  the  State. 

GARRISON,  J.  The  property  that  may  be  lawfully 
assessed  by  the  state  board  of  assessors  is  property  in  the 
possession  of  a  railroad  company,  and  used  by  it  for  railroad 
purposes.  Erie  Tax  Case  (N.  J.  Err.  &  App. ;  1901)  48  AtL 
601. 

This  property  is  not  so  possessed  and  used.  It  is  used  as  a 
trolley  road,  which  is  not  a  railroad  use.  Camden  &  A.  R. 
Co.  V.  City  of  Atlantic   City,  58  N.  J.   Law.  316,  33  Atl.  198. 

The  character  of  the  property  taxed  is  therefore  that  of 
property  not  used  for  railroad  purposes,  and  it  has  been  law- 
fully taxed  by  Jersey  City  alone. 

NOTES. 

EXTENT    OP    STATUTORY    EXEMPTIONS    OP    RAILROAD 

PROPERTY  PROM  TAXATION.* 

I.  Railroa<}s  Not  Exempt  as  Public  Property. 

II.  Property  Must  Be  Necessary  for  Railroad  Purposes. 

A.  Statement  of  Rule. 

B.  Reason  for  Rule. 

C.  View  That  Property  Must  Be  Actually  Used  for  Railroad  Pur- 

poses. 

D.  Exclusive  Use  for  Railroad  Purposes  Not  Required. 
E«  Co-extensive  with  Right  of  Eminent  Domain. 

P.  Illustrations — Property  Not  Exempt  because  Not  Required  or 
Used  for  Railroad  Purposes. 

1.  Convenient  but  Not  Necessary  Appendages. 

2.  Depot  Grounds  Enclosed  by  Individual  through  Mistake. 

3.  Dwelling  Houses. 

4.  Preight  Yard  Used  to   Carry   On  Company's  Private  Coal 

Business. 

5.  Gravel  Pit  L/argely  Used  for  Purpose  of  Selling  Gravel. 

6.  Hotel  Kept  by  Lessee  as  Summer  Resort. 

7.  Hotel  Erected  under  Lease,  but  a  Convenience  to  Passen- 

gers. 

8.  Lands  Granted  to  Aid  Company  and  Held  for  Sale. 

9.  Lands  Not  within  Roadbed. 

10.  Land  Used  for  Purposes  Not  Authorized. 

11.  Land  Held  by  Tenants. 

12.  Land  Held  in  Trust. 

13.  Land  Leased  to  Private  Parties. 

14.  Land  to  Be  Used  at  Indefinite  Period  in  the  Puture. 

15.  Lands  Probably  Needed  for  Railroad  in    the   Puture  but 

Occupied  by  Private  Person  with  Company's  Consent. 

16.  Land  Not  within  Road  Limitation. 

17.  Lots  Leased  to  Parties  Shipping  Coal  over  Road. 

18.  Land  Rented  for  Coal  Yard. 


^Illustrations  will  be  found  placed  in  subsections  of  this  article  not 
always  according  to  the  nature  of  the  property,  its  position  being 
sometimes  determined  by  the  fact  that  it  is  or  is  not  exempt. 


Am&^ng  TAXATION  283 

RCas 

Notes 

19.  Marsh  Lands  Acquired  for   Depot   Grounds  but  Never  Re- 

claimed. 

20.  Outlying  Lands  Not  in  Use. 

21.  Part  of  Depot  Grounds   upon    Which    Private   Individuals 

Are  Permitted  to  Pile  Salt. 

22.  Part  of  Depot   Grounds  Used  as  Distinct  Lot  by  Mistake. 

23.  Pier  and  Grain  Elevator  Not  Used  for  Railroad  Purposes. 

24.  Property  Devoted  to  (xeneral  Warehouse  Business. 

25.  Property  Not  Owned  but  Used  by  Company   for    Railroad 

Purposes. 

26.  Property   Subsequently   Created  Not  an    Appropriate    Part 

of  Exempt  Property. 

27.  Property  Only  Necessary  for  Profits. 

28.  Reservoirs  for  Supplying  Canal  with  Water. 

29.  Wharf  Rented  to  Company  Obliged  to  Furnish  Freight. 

<3r.  Illustrations — Property  Exempt   because  Required  or  Used  for 
Railroad  Purposes. 

1.  Buildings  Convenient  for  Railroad^Uses. 

2.  Car  House  Used  for  Storage  of  Car  of  Another  Company. 

3.  Elevators. 

4.  Elevator  Not  on  Right  of  Way. 

5.  Elevators,  Wharves,  Piers  and  Docks. 

6.  Freight  Depots. 

7.  Future  Use. 

8.  Gross  Receipts. 

9.  Hotels. 

10.  Land  upon  Which  Shops  Are  Built. 

11.  Land  Used  for  Shipping    Freight  by   Firms  Agreeing  to 

Ship. 

12.  Land  That  May  Be  Needed  in  the  Future. 

13.  Land  Furnishing  Gravel  and  Earth  for  Road. 

14.  Land  Used  Incidentally  for  Railroad  Purposes. 

15.  Land  Not  in  Actual  Use. 

16.  Machine  Shops. 

17.  Property  Required  for  Performance  of  Common  Carrier's 

Duties. 

18.  Property  That  Will  Be  Needed  after  Completion  of  Road. 

19.  Steam  Diggers  Used  in  Getting  Gravel  for  Roadbed. 

20.  Warehouses  in  Charge  of  Propeller  Lines. 

21.  Water  Stations. 

22.  Wharf  Owned  by  Railroad. 

23.  Railroad's  Coal    Docks  Leased  to  Company  Shipping  over 

Road. 

III.  Payment  of  Fixed  Sum  in  Lieu  of  Taxes. 

A.  Property  Exempt. 

1.  Construction  of  Statute. 

2.  All  Property. 

3.  Franchises  and  Property  Subsequently  Acquired. 

4.  Land  Where  Gross  Earnings  Are  Taxed. 

5.  Land  Not  Held  for  Railroad   Purposes  Where  Gross  Earn- 

ings Are  Taxed. 

6.  Mortgaged  Land  as  Contributing  to  Gross  Earnings. 

7.  Specific  Tax  in  Lieu  of  All  Other  Taxes. 

8.  Municipal  Taxation. 

B,  Property  Not  Exempt. 

1.  Compensation  for  Use  of  Road  for  Trains  of  Another  Com- 

pany. 

2.  Bonds  Held  by  Individuals. 

3.  Timber  Land  for  Use  of  Road. 

4.  Land  Not  Used  for  Railroad  Purposes. 

5.  Bonus  and  Not  a  Tax. 

IV.  Whether    Exemption    of    Stock    Includes    Exemption    of    Other 
Property. 

A.  Other  Property  Exempt. 
1.  In  General. 
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2.  Boats  Used  for  Ferriage. 

3.  Franchise  as  Personal  Property. 

4.  Income  and  Exempt  Stock. 

5.  Increase  of  Capital  Stock  in  Absence  of  Express  Provision. 

6.  Roadbed. 

7.  Only  Necessary  Property. 
B.  Other  Property  Not  Exempt. 

1.  Earnings   Invested    in   Stock   of  Another  Company  Where 

Property  Is  Held  for  Benefit  of  Stockholders. 

2.  Federal  Grant  of  Land   and    Exemption   of    Capital  Stock 

and  Dividends. 

3.  L/and  Acquired  without  Authority. 

4.  Lands  Granted  by  State   and    Exemption   of  Capital  Stock 

and  Dividends. 

5.  Other  Property  Becoming  Liable  to  Taxation  after  Expira- 

tion of  Certain  Period  although    Capital  Stock  Exempt. 

6.  Privilege  Tax. 

7.  Property  Bought  with  Capital. 

8.  Shares  in  Hands  of  Stockholders. 

V.  Whether  General  Exemption  Includes  Exemption  of  Stock. 

A.  Stock  Exempt. 

1.  General  Exemption. 

2.  In  Hands  of  Stockholders. 

3.  Increase  of  Stock  Exempt  as  Capital  Stock. 

4.  Shares  of  Capital  Stock   in    Foreign    Corporation  Where  It 

Pays  Specific  Tax  on  Capital  Invested. 

B.  Exemption  of  Stock  Not  Included  in  Exemption  of  Real  Estate. 

VI.  Miscellaneous. 

A.  Property  Exempt. 

1.  Charter  Exemption. 

2.  Real  Estate  as  Personal  Estate  of  Stockholder. 

3.  Right  of  Way. 

4.  Same — Repair  Shops. 

5.  Same — Station  Buildings. 

6.  Same — Personal  Property  Attached  to  Soil. 

7.  Same — Lots  Used   fpr    Machine    Shop  and  Side  Tracks   as 

Part  of. 

B.  Property  Not  Exempt. 

1.  Beginning  of  Exemption. 

2.  Bonds  in  Hands  of  Individual  Bondholders. 

3.  Branch  Lines  Constructed  Subsequent  to  Constitutional  In- 

hibition. 

4.  Branch  Road  Subsequently  Acquired. 

5.  Contingent  Right    of  Pre-emption    in    Lands  Granted  by 

United  States. 

6.  Exemption  of  Deposits  Not  Included  in  Exemption  of  Track. 

7.  Equipments  Not  Included  in  Road  and  Its  Appendages.. 

8.  Franchises  Where  Roadbed  Exempt. 

9.  Money  on  Hand  and  on  Deposit. 

10.  Money  Deposited  in  Bank  by  Receiver. 

11.  Ownership  Where  Conveyance  of  Beneficial  Interest. 

12.  Ownership  Where  Beneficial  Interest  in  Contractors. 

13.  Railroads  Owned  by  State. 

14.  Railroad  Not  Equitable  Owner  of  Leased  Land. 

15.  Right  of  Way  Improvements. 

16.  Same — Superstructure. 

17.  Stables  and  Other  Buildings  of  Street  Railway  Where  Road 

and  Live  Stock  Exempt. 

18.  Timber  Cut  from  Exempt  Land. 

19.  Transfer  of  Beneficial -Interest  in  Land. 

C.  Effect  of  Consolidation  of  Railroad    on    Right   to   Exemption 

from  Taxation. 

D.  Whether  Exemption  from  Ordinary  Taxes  Includes  Exemption 

from  Local  Assessments. 
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1.  In  General. 

2.  Tax  or  Impost. 

3.  Exemption  from  Local  Assessments  Where  Gross  Earnings 

Are  Taxed. 

4.  Exemption  from  ^^ Taxes'*  and  Assessments    Included    Ex- 

emption from  Local  Assessments. 

I.  RAILROADS  NOT  EXEMPT  AS  PUBLIC  PROPERTY. 

There  are  cases  supporting  the  doctrine  that  the  property  of  a  rail- 
road company  essential  to  the  operation  of  the  road  cannot  be  taxed, 
even  in  the  absence  of  any  statutory  exemption.  Worcester  County 
V.  Worcester,  116  Mass.  193,  17  Am.  Rep.  159;  Wayland  v.  County 
Commissioners,  4  Gray  500;  Boston,  etc.,  R.  Co.  v,  Lowell,  etc.,  R. 
Co.,  124  Mass.  368;  Charlestown  v.  Middlesex  County,  1  Allen  (Mass.) 
199;  Boston,  etc.,  R.  Co.  v.  Cambridge,  8  Cush.  (Mass.)  237;  New 
York,  etc.,  R.  Co.  v.  Sabin,  26  Pa.  St.  242;  Shamokin  Valley  R.  Co. 
V.  Livermore,  47  Pa.  St.  465,  86  Am.  Dec.  552;  State  v.  Middle  Tp., 
38  N.  J.  L.  270 ;  Vermont  Cent.  R.  Co.  v,  Burlington,  28  Vt.  193. 

In  Worcester  County  v.  Worcester,  116  Mass.  193,  it  is  said  in  the 
opinion:  *' Without  regard  to  the  statute  exemption,  property  appro- 
priated to  public  uses,  as  by  railroads,  has  been  repeate^lly  held  not 
to  be  subject  to  taxation  in  this  commonwealth.  Worcester  v.  Western 
Railroad,  4  Mete.  564,  567 ;  Boston  &  Maine  Railroad  v,  Cambridge, 
8  Cush.  237;  Wayland  v.  County  Commissioners,  4  Gray  500;  Charles- 
town  V.  County  Commissioners,  1  Allen  199." 

But  this  doctrine  is  opposed  by  the  overwhelming  weight  of  author- 
ity, which  holds  that  exemption  from  taxation  can  be  sustained  only 
from  the  strictest  construction ;  and,  whenever,  on  any  fair  construc- 
tion of  the  legislation  under  which  an  exemption  from  taxation  is 
claimed,  there  is  a  reasonable  doubt  whether  the  claim  is  made  out, 
that  doubt  must  be  solved  in  favor  of  the  sovereign  power.  In  other 
words,  the  language  used  must  be  of  such  a  character  as  when  fairly 
interpreted  leaves  no  room  for  controversy ;  that  exemptions  are  never 
granted  by  implication ;  and  that  these  rules  are  as  applicable  to  rail- 
roads as  to  other  property.  Minot  v.  Philadelphia,  etc.,  R.  Co.,  18 
Wall.  (U.  S.)  206,  7  Am.  Ry.  Rep.  312;  Louisville  &  N.  R.  Co.  v. 
Gaines,  2  Elipp.  (U.  S.)  621,  3  Fed.  Rep.  266;  Memphis  Gas  Light 
Co.  V.  Shelby  County  Tax.  Dist.,  109  U.  S.  398,  3  Sup.  Ct.  Rep.  205; 
North  Mo.  R.  Co.  v,  Maguire,  20  Wall.  (U.  S.)  46,  6  Am.  R^.  Rep. 
445;  Philadelphia  AW.  R.  Cq.  v.  Maryland,  10  How.  (U.  S.)  376; 
Atlantic  &  P.  R.  Co.  v,  Lesueur  (Ariz.),  37  Am.  A  Eng.  R.  Cas.  368, 
19  Pac.  Rep.  157 ;  Kentucky  C.  R.  Co.  v.  Bourbon  County,  82  Ky.  497 ; 
Ramsey  County  v.  Chicago,  etc.,  R.  Co.,  33  Minn.  537;  State  ex  rel. 
Wine  V.  Keokuk  &  W.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  694,  99  Mo.  30,  6 
L.  R.  A.  222,  12  S.  W.  Rep.  290;  Wilmington  &  W.  R.  Co.  v.  Alsbrook, 
110  N.  Car.  137,  14  S.  E.  Rep.  652 ;  State  Board  of  Assessors  v.  Pater- 
son  A  R.  R.  Co.,  33  Am.  A  Eng.  R.  Cas.  468,  50  N.  J.  L.  446,  14  Atl. 
Rep.  610;  State  v.  Middle  Tp.,  38  N.  J.  L.  278;  State  (New  Jersey  R. 
AT.  Co.,  Pros.)  V.  Collectors,  26  N.  J.  L.  519;  New  York  A  E.  R. 
Co.  V.  Sabin,  26  Pa.  St.  242;  Memphis  v.  Union  A  P.  Bank,  91  Tenn. 
546,  19  S.  W.  Rep.  758;  Nashville,  C.  A  St.  R.  R.  Co.  v.  Hodges,  7 
Lea  (Tenn.)  663;  Wilson  v.  Gaines,  9  Baxt.  (Tenn.)  546,  16  Am.  Ry. 
Rep.  316;  Richmond  v,  Richmond  A  D.  R.  Co.,  21  Gratt.  (Va.)  604; 
B.  A  O.  R.  Co.  V.  Marshall  County  Sup*rs,  3  W.  Va.  319;  Milwaukee, 
etc.,  R.  Co.  V.  Milwaukee,  34  Wis.  271. 

*'The  applicable  rule  is  too  well  settled  to  require  exposition  or  the 
citation  of  authority.  The  taxing  power  is  essential  to  the  existence 
of  government,  and  cannot  be  held  to  have  been  relinquished  in  any 
instance,  unless  the  deliberate  purpose  of  the  state  to  that  effect 
clearly  appears.  The  surrender  of  a  power  so  vital  cannot  be  left  to 
inference,  or  conceded  in  the  presence  of  doubt,  and,  when  the  lan- 
guage used  admits  of  reasonable  contention,  the  conclusion  is  in- 
evitable   in    favor   of  the  reservation  of  the  power."     Wilmington  A 
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Weldon  R.  Co.  v.  Alsbrook,  146  U.  S.  279,  S3  Am.  &  Engr.  R.  Cas.  687. 
Minn.  Special  Laws  of  1870,  ch.  65,  {  1,  do  not  exempt  the  interest 
of  defendant  company  in  a  certain  railroad  from  taxation,  so  as  ta 
relieve  it  from  liability  to  pay  the  three  per  cent,  tax  on  its  gross 
earnings  received  by  its  operating  the  road.  To  exempt  a  company 
the  language  of  the  statute  must  clearly  confer  an  exemption.  State 
V,  Northern  Pac.  R.  Co.,  17  Am.  &  Eng.  R.  Cas.  475,  32  Minn.  294, 
20  N.  W.  Rep.  234. 

II.    PROPERTY  MUST  BE  NECESSARY  FOR  RAILROAD 

PURPOSES. 

A.  STATEMENT  OF  RULE. 

It  may  be  stated,  as  a  general  rule,  that  it  is  only  the  property  be- 
longing to  a  company,  or  its  representatives,  necessarily  used  in  con- 
nection with  the  railroad,  ^in  executing  its  purposes  and  objects,  to. 
accomplish  which  the  company  was  chartered,  or  such  as  is  necessarily 
kept  on  hand,  or  in  contemplation  of  such  use  that  is  exempt  from 
taxation  under  a  statute  whose  exemption  clause  is  merely  in  general 
terms. 

United  Siafes.—Bsink  v,  Tennessee,  104  U.  S.  493,  497 ;  Ford  v.  Delta 
&  P.  L.  Co.,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  400,  43  Fed.  Rep.  181; 
Tucker  v,  Ferguson,  22  Wall.  527. 

Arkansas, — St.  Louis,  etc.,  R.  Co.  v,  Loftin,  30  Ark.  693. 

Z>^/a2e/tfr^.— Philadelphia,  etc.,  R.  Co.  v.  Neary,  8  Atl.  Rep.  363. 

C^i^r^/fl.— Bibb  County  z/.  Central  R.  Co.,  40  Ga.  646;  Wright  t/. 
Southwestern  R.  Co.,  64  Ga.  783. 

///z«o/5.— Railroad  Co.  v.  Irvin,  72  111.  452;  In  re  Swigert,  119  111.  83. 

/«</ta«(jf.— Toledo,  etc.,  R.  Co.  v.  L/afayette,  22  Ind.  262. 

Maryland,— %Xsl\&  v.  Baltimore,  etc.,  R.  Co.,  48  Md.  49. 

Massachusetts. — Boston,  etc.,  R.  Co.  v,  Cambridge,  8  Cush.  237; 
Worcester  v.  Western  R.  Co.,  7  Met.  564. 

Afichi/^ an. —Vetcoit  Union  R.  D.  &  S.  Co.  v.  Detroit,  88  Mich.  347» 
50  N.  W.  Rep.  302. 

Minnesota. — County  of  Ramsey  v,  Chicago,  M.  A  St.  P.  R.  Co.,  3i 
Minn.  537;  St.  Louis  County  v,  St.  Paul,  etc.,  R.  Co.,  45  Minn.  510; 
Lewis  V.  Vicksburg  &  M.  R.  Co.,  67  Miss.  87.  6  So.  Rep.  773;  St. 
Paul,  etc.,  R.  Co.  v,  St.  Paul  (Minn.),  38  N.  W.  Rep.  925;  Todd 
County  V,  St.  Paul,  etc.,  R.  Co.,  38  Minn.  163,  31  Am.  A  Eng.  R. 
Cas.  482. 

Mississippi, — McCuUoch  v.  Stone,  64  Miss.  378;  Vicksburg,  etc.,  R. 
Co.  V.  Lewis,  68  Miss.  29;  Mobile,  etc.,  R.  Co.  v.  Moseley,  52  Miss. 
127. 

New  Jersey. — Camden  &  A.  R.  &  Transp.  Co.  v.  Commissioners  of 
Mansfield,  23  N.  J.  L.  510;  State  v.  Fuller,  40  N.  J.  L.  328;  New- 
Jersey  Junction  R.  Co.  v.  Mayor,  etc.,  of  Jersey  City  (N.  J.),  14  Am. 
&  Eng.  R.  Cas,  N.  S.,  192;  New  Jersey  R.  &  Transp.  Co.  v.  Collectors, 
etc. ,  of  Newark,  25  N.  J.  L.  315.  See  also.  State  v,  Newark,  26  N.  J. 
L.  520;  State  v.  Collectors,  38  N.  J.  L.  270,  13  Am.  Ry.  Rep.  47;  State 
V,  Mansfield,  23  N.  J.  L.  510;  State  v,  Binninger,  1  Am.  &  Eng.  R. 
Cas.  410,  42  N.  J.  L.  528. 

North  Carotina.—Belo  v,  Forsyth  County,  82  N.  Car.  415,  33  Am. 
Rep.  688;  Richmond,  etc.,  R.  Co.  v,  Alamance  County,  76  N.  Car« 
212,  84  N.  Car.  504,  7  Am.  &  Eng.  R.  Cas.  339. 

Pennsylvania. — Erie  County  v.  Erie,  etc.,  Transp.  Co.,  87  Pa.  St. 
437;  Shamokin  Valley  R.  Co.  v,  Livermore,  47  Pa.  St.  465,  86  Am. 
Dec.  552;  Railroad  v,  Berks  County,  6  Pa.  St.  70;  Lehigh  Coal,  etc.* 
R.  Co.  V,  Northampton  County  (Pa.),  8  W.  &  S.  334. 

Tennessee,— D3.y  v.  Joiner,  6Baxt.  (Tenn.)  441;  State  v,  Nashville* 
C.  &  St.  L.  R.  Co.,  86  Tenn.  438,  6  S.  W.  Rep.  880. 

Vermont— ^Idridge  v.  Smith,  34  Vt.  484;  Vermont  Cent'.  R.  Co.  v. 
Town  of  Burlington,  28  Vt.  193. 

Wisconsin, — Milwaukee,  etc.,  R.  Co.  v,  Crawford  County,  29  Wis. 
116;  Milwaukee,  etc.,  R.  Co.  v,  Milwaukee,  34  Wis.  271;  Chicago* 
etc.,  Ry.  Co.  v,  Bayfield  County,  87  Wis,  188,  58  N,  W.  Rep.  245. 
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B.  REASON  FOR  RULE. 

In  Bank  v.  Tennessee,  104  U.  S.  493,  497,  the  court  said:  '*The 
doctrine  declared  in  them,  that  the  exemption  in  cases  like  the  one  in 
the  charter  before  us  extends  only  to  the  property  necessary  for  the 
business  of  the  company,  is  founded  in  the  wisest  reasons  of  public 
policy.  It  would  lead  to  infinite  mischief  if  a  corporation,  simplj'  by 
investing^  its  funds  in  property  not  required  for  the  purpose  of  its 
creation,  could  extend  its  immunity  from  taxation,  and  thus  escape 
the  common  burden  of  the  g'overnment." 

C.  VIEW  THAT  PROPERTY  MUST  BE  ACTUALLY  USED  FOR 
RAILROAD  PURPOSES. 

There  are  authorities  cited  as  holding  that  a  statute  exempting*  in  gen- 
eral terms  the  property  of  a  railroad  company  from  taxation  exempts 
only  property  actually  used  for  railroad  purposes.  Ramsey  County  v. 
Chicago,  etc.,  R.  Co.,  33  Minn.  539;  State  v,  Wetherill,  41  N.  Jl  L. 
147;  State  v.  Jersey  City,  41  N.  J.  L.  471;  State  v.  Haight,  35  N.  J. 
L.  40;  State  v.  Fuller,  40  N.  J.  L.  328:  Cook  v.  State,  33  N.  J.  L. 
474 ;  State  v.  Leggett,  41  N.  J.  L.  319 ;  State  v,  Newark,  25  N.  J.  L. 
315;  State  v.  Binninger,  42  N.  J.  L.  528;  State  v.  Binninger,  42  N. 
J.  L.  471;  Milwaukee,  etc.,  R.  Co.  v.  Milwaukee,  34  Wis.  T!\, 

But  none  of  them  seem  to  go  so  far,  unless  compelled  by  the  terms 
of  the  statute. 

D.  EXCLUSIVENESS    OF    USE    FOR    RAILROAD    PURPOSES 

NOT  REQUIRED. 

Where  property  is  necessarily  used  by  a  company  in  operating  its 
road,  it  is  not  required,  in  order  to  exempt  it  from  taxation,  to  be 
nsed  exclusively  for  railroad  purposes,'  but  it  is  sufficient  if  that  is 
clearly  shown  to  t>e  its  principal  use.  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Crawford  County  Sup'rs,  48  Wis.  666,  5  N.  W.  Rep.  3.  See  also, 
Milwaukee,  etc. ,  R.  Co.  v.  Milwaukee,  34  Wis.  271 ;  Wright  v.  South- 
western R.  Co.,  64  Ga.  783;  Milwaukee,  etc.,  R.  Co.  v,  Crawford 
County,  29  Wis.  116. 

E.  CO-EXTENSIVE  WITH  RIGHT  OF  EMINENT  DOMAIN. 

It  has  been  held  that  the  exemption  of  railroad  property  from  taxa- 
tion is  co-extensive  with  the  right  of  the  company  to  take  property  by 
condemnation.  Milwaukee  &  St.  P.  R.  Co.  v.  Milwaukee,  34  Wis. 
271;  Worcester  v.  Western  R,  Co.,  4  Met.  (Mass.)  564;  Western 
&  A.  R.  Co.  V.  State,   54    Ga.    428,    66  Ga.  563 ;  State  v,  Baltimore  Si 

0.  R.  Co.,  48  Md.    49;  State   v.    Nashville,   etc.,    R.    Co.,    86   Tenn. 
438;  State  v,  Hancock,  35  N.  J.  L.  537;  Eldridge  v.  Smith,  34  Vt.  484. 

The  provision  in  the  charter  of  the  Vermont  Central  R.  Co.,  {  17, 
exempting  its  property  and  effects  from  taxation,  is  limited  to  such 
real  estate  as  the  company  is  authorized  to  take  by  proceedings  in 
invitum.    Vermont  C.  R.  Co.  v.  Burlington,  28  Vt.  193. 

F.  ILLUSTRATIONS— PROPERTY     NOT    EXEMPT    BECAUSE 

NOT  REQUIRED  OR  USED  FOR  RAILROAD  PURPOSES. 

1.  Convenient  but  Not  Necessary  Appendages. 

Where  the  charter  of  a  company  enacts,  after  reserving  certain  im- 
posts, that  *'no  other  tax  or  impost  shall  be  levied  or  assessed  on  the 
Baid  company,"  this  exempts  from  taxation  all  property  held  by  it 
necessary  to  effect  the  purposes  of  its  incorporation ;  other  property 
held,  l)eing  convenient  (though  not  necessary)  appendages  to  the  road 
and  its  business,  will  not  be  exempt  from  taxation.  State  (Camden 
&  A.  R.  &  T.  Co.,  Pros.)  v,  Mansfield  Com'rs,  23  N.  J.  L.  510. 

In  Railroad  v.  Berks  County,  6  Pa.  St.  70,  it  was  held  that,  it  is 
only  such  property  belonging  to  a  railroad,  that  is  appurtenant  and 
indispensable  to  its  construction  and  use,  that  can  claim  to  be  ex- 
empt from  taxation.  In  the  case  before  us,  it  is  not  enough  that  it  is 
a  convenient  possession,  or  that  it  affords  facilities  in  carrying  on 
the  business  of  the  company ;  and  the  court  therefore  held  that  ware-. 
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houses,  coal  lots,  coal  chutes,  machine  shops,  wood  yards,  and  such 
places  form  no  part  of  the  construction  of  the  road,  and  were  taxable. 

2.  Depot  Grounds  Enclosed  by  Individual  through   Mistake. 

*  Where,  by  mistake  of  boundaries,  part  of  the  depot  grounds  of  a 
railroad  company  is  built  upon  by  an  individual,  and  is  inclosed  and 
occupied  for  years  as  a  distinct  lot,  not  used  in  operating  the  railroad, 
it  is  not  exempt  from  general  taxation  on  payment  of  a  privilege  tax 
by  the  company,  under  Code  Miss.  1880,  {  608,  conferring  upon  a  rail- 
road the  right  to.  pay  a  privilege  tax,  and  thereby  be  exempt  from  all 
other  taxes,  on  property  '^owned  and  used  in  operating  the  railroad. 
Vicksburg  &  M.  R.,  Co.  v,  Lewis,  68  Miss.  29,  10  So.  Rep.  32. 

3.  Dwelling  Houses. 

Where  the  statute  merely  exempts  all  property  ** necessarily  used  in 
operating  any  railroad,*'  neither  the  land  occupied  by  dwelling  houses 
nor  the  houses   themselves   are   exempt.     Milwaukee  &  St.  P.  R.  Co. 
V.  Milwaukee,  34  Wis.   271. 

4.  Freight  Yard  Used  to  Carry  on  Company's  Private  Coal  Business. 
Where  a  railroad  company  uses  a  freight  yard  for   the   purpose    of 

carrying  on  a  private  coal  business  upon  its  own  account,  with  coal 
from  its  own  mines,  transported  in  its  own  cars  to  such  yard,  and 
then  from  such  yard  by  the  railroad  company,  through  its  own  agents, 
sold  to  others  in  its  own  name  and  upon  its  own  account,  such  yard 
so  used  is  not  property  retained  or  used  for  railroad  purposes,  and  is 
locally  taxable.  In  order  to  determine  whether  such  yard  is  locally 
taxable,  the  main  actual  use  to  which  it  is  devoted  is  considered. 
Delaware,  etc.,  R.  Co.  v.  Mayor,  etc.,  of  City  of  Newark,  60  N.  J.  L#. 
60,  37  Atl.  Rep.  629. 

5.  Gravel  Pit  Largely  Used  for  Purpose  of  Selling  Gravel. 

A  gravel  pit  owned  by  a  railroad  company  was  used  partl3'^  in  oper- 
ating its  road  but  largely  for  the  purposes  of  selling  the  gravel  for 
gain:  held,  that  the  pit  was  ^^notusedin  operating"  the  road,  within 
the  meaning  of  a  statute  making  land  of  railroad  companies  accepting 
its  provisions  taxable  when  not  thus  used.  Le  Blanc  v,  Illinois  C.  R. 
Co.,  72  Miss.  669,  18  So.  Rep.  381. 

6.  Hotel  Kept  by  Lessee  as  Summer  Resort. 

A  hotel  owned  by  a  railroad  corporation,  and  kept  by  its  lessee  as 
a  hotel  and  place  of  summer  resort:  heldf  not  included  within  the 
exemption  from  ordinary  taxation  enjoyed  by  the  corporation  in 
respect  to  such  of  its  property  as  is  held  and  used  for  railroad  pur- 
poses. State  V.  St.  Paul,  M.  &  M.  R.  Co.,  41  Am.  &  Eng.  R.  Cas. 
625,  42  Minn.  238,  44  N.  W.  Rep.  63. 

In  this  case  the  court  said  in  the  opinion:  ''The  only  con- 
nection or  relation  between  the  hotel  business  and  the  proper 
business  of  the  railroad  company,  as  a  carrier  of  passengers  and 
freight,  is  that  it  contributes  largely  to  increase  the  volume  of 
travel  over  the  railroad,  nearly  all  of  the  visitors  and  guests  at 
the  hotel  taking  passage  to  and  from  that  place  over  this  line 
of  road.  That  fact,  which  is  relied  upon  in  support  of  the  claim 
that  the  hotel  is  reasonably  and  properly  a  part  of  the  railroad  busi- 
ness, necessary  to  its  maintenance,  does  not  justify^  that  claim.  The 
hotel  business  is  in  its  nature  wholly  distinct  from  that  for  which 
the  railroad  corporation  was  created.  It  bears  no  other  relation,  to 
railroad  operations  than  does  any  enterprise  which  may  promote 
travel  or  bring  goods  into  the  channels  of  commerce.  But  the  rail- 
road company  cannot  employ  its  capital  in  every  such  collateral  and 
distinct  enterprise  as  may  thus  promote  its  business  as  a  common 
carrier,  and  claim,  as  attaching  to  such  investments,  the  peculiar 
exemption  from  the  ordinary  burden  of  taxation  which  may  be  ac- 
corded to  its  propertj'  which  is  devoted  to  the  proper  business  of  a 
common  carrier." 

7.  Hotel  Erected  under  Lease,  but  a  Convenience  to  Passengers. 
Tenn.  Act  of  1864,  exempting  from    taxation    the  capital  stock  of  a 

company  ''and  the  road,  with  fixtures   and   appurtenances,"  does  not 
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extend  to  a  hotel  building  erected  on  the  company's  right  of  way, 
tinder  a  lease  from  the  company,  though  it  is  a  convenience  to  pas- 
sengers, and  a  means  of  profit  to  the  road.  But  ticket  offices  in  the 
building  are  exempt.     Da3''  v.  Joiner,  6  Baxt.  (Tenn. )  441. 

8.  Lands  Granted  to  Aid  Company  and  Held  for  Sale. 

A  provision  in  a  charter  exempting  the  '^railroad"  of  a  company 
from  taxation  includes  the  rolling  stock  and  various  property  used  in» 
and  necessary  for,  operating  the  road;  but  it  does  not  extend  to  lands 
which  have  been  granted  by  the  United  States  through  the  state  to 
aid  the  road,  and  which  are  held  b3'  the  company  for  sale.  Mobile  & 
O.  R.  Co.  V.  Moseley,  52  Miss.  127. 

9.  Lands  Not  within  Roadbed. 

Under  the  statute  of  New  Jersey,  of  1873,  entitled  **An  act  to  estab- 
lish just  rules  for  the  taxation  of  railroad  corporations,  and  to  induce 
their  acceptance  and  uniform  adoption,"  such  companies  are  exempt 
from  local  taxation  upon  their  road  width,  as  allowed  by  their  acts  of 
incorporation,  and  all  structures  thereon  suitable  and  proper  in  use 
for  the  purposes  of  the  corporation,  and  not  otherwise  used;  but  upon 
all  lands.outside  such  roadbed,  intermediate  between  the  termini,  they 
are  subject  to  local  taxation ;  as  such  land  cannot  be  deemed  neces- 
sary for  railroad  purposes.  State  (Pennsylvania  R.  Co.,  Pros.)  v. 
Wetherill,  41  N.  J.  L.  147. 

10.  Land  Used  for  Purposes  Not  Authorized  by  Charter. 

Where  any  of  the  lands  or  buildings  of  a  railroad  are  rented  to 
others,  or  used  for  purposes  not  authorized  by  its  charter,  there  will 
be  no  exemption  from  taxation,  and  such  rent  or  use  may  be  ascer- 
tained, if  necessary,  by  reference  to  a  commissioner.  State  (United 
N.  J.  R.  A  C.  Co.,  Pros.)  v.  Mayor,  etc.,  of  Jersey  City,  41  N.  J.  L. 
471. 

11.  Lard  Held  by  Tenants. 

Vacant  land  outside  of  the  sixty -three  feet  authorized  to  be  taken 
by  condemnation,  and  property  of  any  nature  held  by  tenants,  and 
not  at  the  time  necessary  for  the  existence  of  the  road  or  for  effecting 
the  purposes  of  the  incorporation,  are  not  exempt  from  taxation. 
State  (New  Jersey  R.  &  T.  Co.,  Pros.)  v.  Collectors,  26  N.  J.    L.  519. 

12.  Land  Held  in  Trust. 

Under  a  statute  exempting  the  real  estate  of  a  railroad  company  not 
needed  nor  used  for  railroad  purposes,  real  estate  owned  by  a  com- 
pany, or  held  by  it  in  trust,  and  not  used  in  running  or  operating  the 
road,  should  be  taxed  in  the  same  manner  as  the  real  estate  of  private 
individuals.     Toledo  &  W.  K.  Co.  v.  Lafayette,  22  Ind.  262. 

13.  Land  Leased  to  Private  Parties. 

A  statute  provided  for  a  certain  tax  upon  all  the  real  property  of  a 
company  ^*used  or  owned  for  the  purposes  of  their  road" :  held,  that 
this  included  only  such  property  as  may  be  necessary  or  convenient 
for  the  legitimate  purposes  of  the  company  under  its  charter.  And 
the  exemption  from  taxation  of  a  tract  of  land  at  the  terminus  of  the 
road  not  exceeding  ten  acres,  with  the  buildings  and  improvements 
thereon,  does  not  extend  to  a  tract  at  the  terminus  bought  for  use  in 
connection  with  the  business  of  the  road,  but  which  was  not  at  the 
time  so  used,  but  was  leased  to  a  private  person  for  his  own  private 
business.  State  (Delaware,  h.  &  W.  R.  Co.,  Pros.)  v.  Fuller,  40  N. 
J.  L.  328,  17  Am.  Ry.  Rep.  347. 

I4>.  Land  to  Be  Used  at  Indefinite  Period  in  the  Future. 

Land  acquired  and  held  by  a  railway  corporation  in  good  faith 
solely  for  railway  purposes,  and  necessary  to  enable  it  to  perform  the 
duties  incident  to  its  organization  to  the  best  advantage  and  which  it 
intends  to  put-to  actual  use  in  the  conduct  of  its  business  in  the  near 
future,  no  definite  time  being  fixed  therefor,  the  land  since  its  ac- 
quirement having  remained  wholly  unoccupied  largely  because  of 
want  of  financial  ability  of  the  corporation  to  improve  the  same,  and 
still  awaiting  use  on  that  account,  is  not  exempt  from  taxation  under 
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the  statute  of  Wisconsin  exempting  from  general  taxation  the  Rrop- 
erty  of  railway  corporations  necessarily  used  in  operating  their  roads, 
although  such  land  is  within  the  limits  that  the  corporation  might 
presently  go  by  the  exercise  of  the  power  of  eminent  domain  in  order 
to  obtain  land  for  its  railway  purposes ;  as,  while  present  right  of 
condemnation  limits  the  kind  of  property  to  which  the  exemption 
may  attach,  present  use  for  railway  purposes  limits  the  time  when 
the  exemption  will  attach.  Duluth,  S.  S.  &  A.  Ry.  Co.  v.  Douglas 
County  (Wis.),  14  Am.  &  EJng.  R.  Cas.,  N.  S.,  178. 

In  this  case  the  court  said:  '*It  need  not  be  supposed  by  the  fore- 
going that  it  is  necessary  that  every  part  of  authorized  railroad 
grounds  not  actually  presently  occupied  for  railway  purposes  will  be 
subject  to  general  taxation.  Some  reasonable  extent  of  constructive 
occupation  necessarily  attaches  to  and  becomes  a  part  of  actual  occu- 
pation. The  contrary  would  be  quite  as  unreasonable  as  to  entirely 
disregard  the  requisite  of  present  occupation  and  use.  The  statute  is 
to  have  a  liberal  construction  according  to  the  long-established  policy 
of  the  state.  Burns  z/.  Railroad  Co.,  9  Wis.  450;  Ford  v.  Railroad 
Co.,  14  Wis.  609;  Milwaukee  &  St.  P.  Ry.  Co.  v.  Board  Sup'rs  Craw- 
ford Co.,  29  Wis.  116;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Bayfield  Co., 
supra.  But  grounds  for  terminal  facilities  over  a  mile  long  and  wide 
enough  for  upwards  of  twenty  tracks,  contiguous  on  one  comer  to  a 
tract  of  about  three  acres  actually  occupied  by  tracks  to  the  extent  of 
about  one  acre,  cannot  reasonably  be  considered  in  use  at  all  merely 
because  of  such  contiguity,  even  though  the  occupied  and  unoccupied 
parcels,  of  land  were  acquired  as  a  whole  at  the  time  for  railway  pur- 
poses. * ' 

16.  Lands  Probably  Needed  for  Railroad  in  the  Future  but  Occupied  by 
Private  Person  with  Company's  Consent. 
A  statute  which  provides  for  a  tax  upon  the  gross  earnings  of  a 
railroad,  and  exempts  from  further  taxation  **all  other  property,  estate, 
and  effects  of  said  corporation,  held  or  used  for,  in.  or  about  the  con- 
struction, equipment,  renewal,  or  repair,  or  maintaining  or  operating 
its  railroad,  including  lands  granted  to  the  company,"  does  not  apply 
to  land  not  occupied  by  the  railroad,  but  by  private  persons  with  its 
consent,  though  it  is  probable  that  such  land  would  be  needed  by  the 
railroad  in  the  future.  Ramsey  County  v,  Chicago,  M.  &  St.  P.  R. 
Co.,  33  Minn.  537,  24  N.  W.  Rep.  313. 

16.  Land  Not  within  Road  Limitation. 

Where  the  statute  exempts  from  taxation  only  the  land  actually 
used  for  railroad  purposes,  after  the  company  has  completed  its  road 
and  appendages,  so  far  as  is  at  present  contemplated,  at  its  several 
stations,  the  land  lying  outside  the  roadway  limitation  of  100  feet, 
not  being  in  actual  use,  nor  in  present  contemplation  of  use  by  the 
company,  is  liable  to  taxation.  State  (Cape  May  &  M.  R.  Co.,  Pros.) 
z/.  Middle  Tp.,  38  N.  J.  L.  270,  13  Am.  Ry.  Rep.  47. 

17.  Lots  Leased  to  Parties  Shipping  Coal  over  Road. 

The  exemption  from  taxation  in  the  prosecutor's  charter  only  ap- 
plies to  such  estate  or  property  of  the  company  as  is  possessed, 
occupied,  and  used  for  the  actual  and  necessary  purposes  of  canal 
navigation.  Lots  of  land  leased  to  others  for  their  exclusive  use  and 
occupancy  in  discharging  and  shipping  coal  carried  over  the  canal  are 
not  exempt.  State  (Morris  C.  &  B.  Co.,  Pros.)  v.  Love,  37  N.  J. 
L.  60. 

18.  Land  Rented  for  Coal  Yard. 

Under  a  statute  exempting?  from  taxation  such  land  as  is  used  for 
railroad  purposes,  a  portion  of  the  real  estate  which  a  railroad  com- 
pany is  expressly  allowed  to  hold,  but  which  is  rented  for  a  coal  yard, 
is  not  exempt.  Cook  v.  State  (Camden  &  B.  County  R.  Co.,  Pros.), 
33  N.  J.  L.  474. 

19.  Marsh  Lands  Acquired  for  Depot  Grounds  but  Never  Reclaimed. 
A  statute  providing  that  **the  track,  right  of   way,  depot  grounds, 

buildings,  machine  shops,  rolling  stock,  and  all  other  property  neces- 
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sarj  to  use  in  operating  a  railroad"  shall  be  exempt  from  taxation 
will  not  relieve  the  company  from  paying  taxes  on  certain  marsh 
lands  originally  acquired  for  depot  grounds  but  never  reclaimed  or 
used  for  that  purpose.  Milwaukee  &  St.  P.  R.  Co.  v,  Milwaukee,  34 
Wis.  271. 

20.  Outlying  Lands  Not  in  Use. 

A  statute  provided  that  all  the  taxes  to  which  a  company  should 
be  subjected  for  a  period  of  thirty  years  should  be  applied  to  the  pay- 
ment of  its  debts  and  liabilities,  and  made  it  the  duty  of  the  tax  col- 
lector in  every  county  in  each  year  to  give  to  the  company  a  receipt 
in  full  for  the  amount  of  said  taxes,  upon  receiving  an  afiSdavit  that 
the  amount  of  the  taxes  had  been  applied  by  the  company  during  the 
year  in  payment  of  debts  incurred  or  money  borrowed  by  it:  held, 
that  this  did  not  include  taxes  on  outlying  lands  not  used  in  the 
construction,  operation,  or  physical  maintenance  of  the  road.  Mc- 
Cnlloch  V.  Stone,  64  Miss.  378,  8  So.  Rep.  236. 

.21.  Part  of  Depot  Grounds  upon  Which  Private  Individuals  Are  Per- 
mitted to  Pile  Salt. 
Where  a  statute  provides  that  all  property  *  ^necessarily  used  in 
operating  any  railroad*'  shall  be  exempt  from  taxation,  lots  adjoining 
a  company's  track  in  a  city,  which  seem  to  have  been  a  part  of  its 
depot  grounds,  but  upon  which  an  individual  was  permitted  from  time 
to  time,  without  charge,  to  pile  salt,  mainly  for  shipment  over  the 
road:  A^ld,  exempt  from  taxation.  Milwaukee  &  St.  P.  R.  Co.  v. 
Milwaukee,  34  Wis.  271. 

22.  Part  of  Depot  Grounds  Used  as  Distinct  Lot  by  Mistake. 

Where,  by  mistake  of  boundaries,  part  of  the  depot  grounds  of  a 
company  is  built  upon  by  another,  and  is  inclosed  and  occupied  for 
years  as  a  distinct  lot,  not  used  in  operating  the  railroad,  it  is  not 
exempt  from  general  taxation  on  payment  of  a  privilege  tax  by  the 
company.  Vicksburg  A  M.  R.  Co.  z/.  Lewis,  68  Miss.  29,  10  So.  Rep. 
32.  Under  Code  Miss.  1880,  2  608,  allowing  a  railroad  company  to 
pay  a  privilege  tax  in  lieu  of  all  other  taxes  on  property  ** owned  and 
used  in  operating  the  railroad."  Vicksburg  &  M.  R.  Co.  v,  Lewis, 
68  Miss.  29,  10  So.  Rep.  32. 

23.  Pier  and  Grain  Elevator  Not  Used  for  Railroad  Purposes. 

Land  in  Jersey  City  owned  by  the  Long  Dock  Company  was  de- 
mised to  the  Erie  Railroad  Company,  who  afterwards  joined  with  the 
Long  Dock  Company  in  a  demise  of  the  same  to  one  Hoyt,  who,  under 
a  contract  contained  in  the  same  instrument,  built  upon  the  demised 
premises  a  pier  and  a  grain  elevator,  which  during  his  lifetime  he, 
and  since  his  death  the  Erie  Elevator  Company,  his  successor,  oper- 
ated under  the  terms  of  said  contract :  held,  that  the  pier  and  elevator 
were  property  not  used  for  railroad  purposes,  and  that  they  were  tax- 
able by  the  authorities  of  Jersey  City  under  the  general  tax  law.  In 
re  Eric  R.  Co.   (N.  J.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  695. 

In  this  case  it  appeared  that  the  company  erected  on  its  right  of 
way  in  a  city,  and  near  a  river,  a  grain  elevator,  and  leased  the  same 
to  private  parties,  who  received  tolls  and  compensation  for  all  grain 
stored  therein.  It  was  shown  that  such  elevator  was  quite  convenient 
and  beneficial  to  the  company  in  its  business,  but  not  more  so  than 
if  built  and  owned  by  private  persons :  held,  that  under  the  com- 
pany's charter  such  elevator  was  not  exempt  from  taxation,  it  not 
being  devoted  exclusively  to  the  business  of  the  company  as  a  common 
carrier,  and  not  being  essential  to  the  operation  of  its  road. 

24.  Property  Devoted  to  General  Warehouse  Business. 

Under  the  charter  of  the  Illinois  Cent.  R.  Co.  exempting  from  tax- 
ation property  acquired  by  the  company  in  the  prosecution  of  its 
business  in  constructing  and  operating  its  road,  elevators  and  freight 
houses  are  exempt,  but  property  devoted  by  it  to  the  business  of  gen- 
eral warehousing  is  not  exempt.  Illinois  C.  R.  Co.  v.  People  ex  rel. 
Hodges,  119  111.  137,  6  N.  E.  Rep.  451. 
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25.  Property  Not  Owned  but  Used  by  Company  for  Railroad  Purposes. 

In  Re  Erie  R.  Co.  (N.  J.),  48  Atl.  Rep.  601,  it  was  held  that,  prop- 
erty in  the  possession  of  a  railroad  company  as  of  right,  if  suitable 
and  proper  to  the  purposes  of  its  franchise,  and  used  by  it  for  such 
purposes,  is,  irrespective  of  its  ownership  by  the  railroad  company, 
property  upon  which  it  may  be  taxed  under  '*an  act  for  the  taxation 
of  railroad  and  canal  property."     P.  L.  1888,  p.  269. 

An  act  chartering  a  railway  company  which  exempts  the  property 
of  such  company  from  taxation  does  not  extend  to  property  which, 
not  necessary  for  its  business,  it  acquired  under  the  authority  of  a 
subsequent  act  of  the  legislature,  in  which  is  found  no  exemption 
clause.  Ford  v.  Delta  &  Pine  Land  Co.  (U.  8.),  6  Am.  A  Eng.  R. 
Cas. ,  N.  S. ,  395.  In  this  case  the  court  said :  ^  ^  It  has  been  frequently 
decided  that  a  genera]  exemption  of  the  property  of  a  corporation 
from  taxation  is  to  be  construed  as  referring  only  to  the  property 
held  for  the  transaction  of  the  business  of  the  company.  County  of 
Ramsey  v.  Chicago,  M.  &  St.  P.  R.  Co.,  33  Minn.  537;  County  of 
Todd  V.  St.  Paul,  M.  &  M.  R.  Co.,  38  Minn.  163;  Railroad  Co.  v, 
Irvin,  72  111.  452;  In  re  Swigert,  119  111.  83;  Camden  &  A.  R.  & 
Transp.  Co.  v.  Commissioners  of  Mansfield,  23  N.  J.  L#.  510 ;  New 
Jersey  R.  &  Transp.  Co.  v.  Collectors,  etc. ,  of  Newark,  25  N.  J.  L#.  315 ; 
Vermont  Cent.  R.  Co.  v.  Town  of  Burlington,  28  Vt.  193 ;  Railroad 
Co.  V,  Berks  Co.,  6  Pa.  St.  70;  Inhabitants  of  Worcester  v.  Western 
R.  Co.,  4  Met.  (Mass.)  564;  Tucker  v,  Ferguson,  22  Wall.  527;  Bank  v, 
Tennessee,  104  U.  S.  493,  497. »' 

26.  Property  Subsequently  Created  Not  an  Appropriate  Part  of  Exempt 
Property. 

The  act  incorporating  the  Chesapeake  and  Ohio  Canal  Company 
declared  its  property  forever  exempt  from  taxation.  By  a  pro- 
vision of  the  act  Congress  had  power  to  authorize  the  exten- 
sion of  the  canal  *4nto  or  through  the  District  of  Columbia 
.  .  .  .  upon  the  same  terms  and  conditions  and  with  all 
the  rights  and  privileges  and  powers  of  every  kind  whatsoever 
that  the  company  incorporated  by  this  act  have  to  make  the 
Chesapeake  and  Ohio  canal.'*  Afterwards  the  Alexandria  Canal 
Company  was  incorporated  by  Congress  and  authorized  to  construct 
a  canal  from  the  terminus  of  the  Chesapeake  and  Ohio  canal 
in  Georgetown  across  the  Potomac  river.  Under  this  charter 
a  canal  was  conducted  across  the  Potomac  by  an  aqueduct,  supported 
upon  piers.  In  May,  1866,  certain  parties  became  lessees  of  the 
property.  Subsequently,  the  lessees  conveyed  all  their  rights 
to  complainants,  a  body  politic.  Later  (July,  1868),  the  assent 
of  Congress  was  given  to  the  construction  by  complainants  of 
a  bridge  over  the  aqueduct.  The  District  of  Columbia  having 
assessed  this  bridge  for  taxation,  complainant  filed  their  bill 
to  enjoin  the  enforcing  of  the  tax  on  the  ground  that  the  ex- 
emption from  taxation  granted  the  Chesapeake  and  Ohio  Company 
had  been  transmitted  to  complainants  by  their  charter  and  the  several 
acts  of  Congress :  held^  that  where  an  act  incorporating  a  company 
authorizes  it  to  construct  certain  works  and  forever  exempts  its  prop- 
erty from  taxation,  a  subsequent  act  (unaccompanied  by  an  exemption 
from  taxation)  authorizing  the  company  to  construct  other  works, 
which  are  in  no  sense  an  appropriate  part  of  the  first  or  within  the 
purposes  or  contemplation  of  those  who  granted  the  original  franchise, 
the  new  property  thus  created  cannot  be  fairly  included  as  coming 
under  the  grant  of  exemption  from  taxation  in  the  original  act.  Al- 
exandria cSinal,  etc.,  Co.  v,  Dist.  of  Col.,  7  Am.  &  E^ng.  R.  Cas.  325, 
1  Mackey  (D.  C.)  217. 

27.  Property  Only  Necessary  for  Profits. 

Under  the  Pennsylvania  statutes  only  property  necessary  for  the 
construction  and  use  of  a  railroad  is  exempt  from  taxation.  Property 
which  is  only  necessary  for  profits  is  taxable,  such  as  property  which 
only  affords  facilities  for  carrying  on  the  business  of  the  company. 
Reading  R.  Co.  v.  Berks  County,  6  Pa.  St.  70. 
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28.  Reservoirs  for  Supplying  Canal  with  Water. 

Under  a  statute  exempting  property  used  for  corporate  purposes, 
the  reservoirs  created  by  the  Delaware  and  Hudson  Canal  Company 
for  supplying  the  canal  with  water  are  not  taxable  for  county  and 
state  purposes;  nor  are  houses  and  gardens  occupied  by  the  lock 
tenders  and  collectors  along  the  canal  and  railroad ;  nor  the  engines 
and  machinery  for  raising  cars  up  the  planes,  and  the  engine  houses; 
nor  houses  and  gardens  occupied  by  the  engineers  attending  the 
engines;  nor  the' collector's  and  engineer's  office  in  Honesdale;  but 
buildings  in  Honesdale  at  the  junction  of  the  canal  and  railroad,  used 
for  receiving  and  transshipping  goods  and  merchandise  to  and  from 
the  canal  and  railroad,  and  houses  used  as  boarding-houses  for  work- 
men, and  horses  for  drawing  the  cars  on  the  railroad,  and  the  barns 
and  stables  for  them,  are  liable  to  taxation  for  county  and  state  pur- 
poses. Wayne  County  Com'rs  v,  Delaware  &  H.  Canal  Co.,  15  Pa. 
St.  351. 

29.  Wharf  Rented  to  Company  Obliged  to  Furnish  Freight. 

A  tract  of  land  owned  by  a  company,  upon  which  it  had  constructed 
a  pier  or  wharf,  renting  the  same  to  another  corporation,  engaged  in 
the  business  of  selling  and  shipping  coal,  and  for  the  purposes  of 
such  business,  is  not  exempt  from  ordinary  taxation  as  property  held 
and  used  for  railway  purposes,  although  by  the  terms  of  the  lease  the 
tenant  was  under  obligation  to  perform  certain  service  in  its  line  of 
bObiness  for  the  railway  corporation,  and  was  also  obliged  to  furnish 
a  certain  amount  of  freight  annually  for  transportation  over  its  rail- 
way. St.  Louis  County  v.  St.  Paul  &  D.  R.  Co.,  45  Minn.  510,  48  N. 
W.  Rep.  334. 

B.    ILLUSTRATIONS— PROPERTY     EXEMPT    BECAUSE    RE- 
QUIRED OR  USED  FOR  RAILROAD  PURPOSES. 

1.  Buildings  Convenient  for  Railroad  Uses. 

Railroad  corporations  are  not  liable  to  be  taxed  for  the  land,  not 
exceeding  the  width  prescribed  by  the  charter,  over  which  they  are 
aathorized  to  lay  out  their  roads ;  nor  for  buildings  erected  thereon, 
if  convenient  for  the  uses  to  which  the  road  can  be  applied  under  the 
charter.  State  (Cape  May  &  M.  R.  Co.,  Pros.)  v.  Collector,  38  N.  J. 
L.  270,  13  Am.  ^y.  Rep.  .47. 

2.  Car  House  Used  for  Storage  of  Car  of  Another  Company. 

A  company  has  as  clear  a  right  to  contract  to  house  a  car  of  another 
when  at  its  depot,  and  to  receive  payment  therefor,  as  to  carry  the 
car  over  its  road  for  pay,  and  using  its  car  house  to  shelter  such  car 
is  not  a  use  for  purposes  outside  the  proper  functions  of  the  company 
and  subjecting  the  house  to  taxation.  State  (Pennsylvania  R.  Co. , 
Pros. )  V,  Wetherill.  41  N.  J.  L.  147. 

3.  Elevators. 

A  grain  elevator  erected  upon  its  property  by  a  union  depot  com- 
pany organized  under  the  Union  Depot  Act  of  1881  (How.  Mich.  St. 
ch.  93, )  and  used  as  a  grain  warehouse  in  connection  with  its  general 
business  as  a  common  carrier,  is  a  necessary  part  of  the  equipment, 
and  therefore  is  not  liable  to  taxation  under  the  general  tax  law  of 
the  state.  Detroit  Union  R,  D.  &  S.  Co.  v.  Detroit,  88  Mich.  347,  50 
N.  W.  Rep.  302. 

An  elevator  of  a  railroad  company  used  exclusively  by  it  in  receiv- 
ing grain  for  shipment,  or  for  storing  it  after  shipment,  without  any 
additional  charge  therefor,  except  on  neglect  of  the  owner  to  take  it 
away  within  a  reasonable  time  after  its  arrival,  it  is  clearly  exempt, 
as  necessary  for  corporate  purposes,  under  section  22  of  the  charter 
of  the  company.  In  re  Swigert,  24  Am.  &  Eng.  R.  Cas.  494,  119  111. 
83,  6N.  E.  Rep.  469;  Illinois  C.  R.  Co.  v.  People  ex  rel.  Hodges,  119 
111.  137,  6  N.  E.  Rep.  451. 

Wis.  Rev.  St.  J  1038,  exempts  from  general  taxation  property  es- 
sential to  the  operation  of  a  railroad.  And  a  railroad  company  con- 
structed an  elevator  where   there    was  none,    and   where  none  would 
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have  been  constructed  by  private  enterprise.  And  this  elevator  was 
used  exclusively  for  grain  shipped  over  the  company's  road:  A^/^, 
that  such  elevator  was  exempt  from  general  taxation.  Chicago,  M. 
&  St.  P.  Ry.  Co.  V.  Bayfield  Co.,  87  Wis.  188,  58  N.  W.  Rep.  245. 

4.  Elevator  Not  on  Right  of  Way. 

Under  a  railroad  charter  exempting  from  taxation  the  road  and  its 
appurtenances,  including  warehouses,  etc.,  an  elevator,  though  situ- 
ated outside  the  right  of  wa3^,  if  necessary  and  used  as  a  depot  or 
warehouse,  and  located  at  such  a  distance  on  accoubt  of  natural  dis- 
advantages, is  exempt,  together  with  the  side  tracks,  etc.,  necessary 
to  connect  it  with  the  road,  and  the  land  on  which  both  are  con- 
structed. State  V.  Nashville,  C.  &  St.  L#.  R.  Co.,  86  Tenn.  438,  6  S. 
W.  Rep.  880. 

5.  Elevators,  Wharves,  Piers  and  Docks. 

The  buildings  and  works  necessary  and  expedient  to  the  operation 
of  the  road,  within  the  meaning  of  the  company's  charter,  or  such 
buildings  and  works  as  are  reasonabl}*  convenient  and  appropriate  to 
the  maintenance  and  operation  of  the  road,  would  include  elevators, 
wharves,  piers,  and  docks  necessary  for  the  business  of  the  company 
as  a  common  carrier.     State  v.  Baltimore  &  O.  R.  Co.,  48  Md.  49. 

6.  Freight  Depots. 

Under  a  statute  exempting  from  taxation  property  necessary  to 
carry  out  the  corporate  purposes  of  a  railroad  company  it  is  not  liable 
to  be  taxed  for  the  land,  not  exceeding  five  rods  in  width,  over  which 
it  is  authorized  to  lay  out  its  road,  nor  for  buildings  and  structures 
thereon  erected,  if  such  buildings  and  structures  are  reasonably  inci- 
dent to  the  support  of  the  road  or  to  its  proper  and  convenient  use  for 
the  carriage  of  passeng-ers  and  property,  such  as  houses  for  the 
reception  of  passeng>ers,  engine  houses,  car  houses,  and  depots  for 
the  convenient  reception,  preservation,  and  delivery  of  merchandise 
carried  on  the  road.  Worcester  v.  Western  R.  Corp.,  4  Mete.  (Mass.) 
564. 

7.  Future  Use. 

Under  a  statute  exempting  from  taxation  all  of  its  property  neces- 
sary to  accomplish  the  end  for  which  it  was  incorporated,  assessments 
against  the  United  New  Jersey  Railroad  and  Canal  Company  were 
vacated  because  the  land  assessed  would  be.  needed  in  the  future  for 
railroad  purposes.  State  v.  Binninger,  1  Am.  &  Eng.  R.  Cas.  410, 
42  N.  J.  Rep.  528. 

In  this  case  the  court  said:  **It  was  further  held  (in  State  ^^  Han- 
cock, 6  Vroom  [N.  J.]  537),  that  the  word,  *  necessary,*  as  used  in 
this  connection,  did  not  mean  indispensable,  but  only  suitable  and 
proper  for  carrying  into  execution  the   powers   granted." 

8.  Gross  Receipts. 

The  gross  receipts  of  the  entire  road  from  Baltimore  to  the  Ohio  river, 
and  the  gross  receipts  from  the  lateral  roads  built  by  the  company,  and 
from  all  buildings  and  works  necessary  and  expedient  to  the  operation 
of  the  road,  are  exempt  from  any  tax  or  burden ;  and  this,  too,  whether 
said  road,  or  roads,  buildings,  and  works,  were  constructed  with 
money  derived  from  the  subscription  to  its  capital  stock,  or  from  sales 
of  its  shares  of  stock,  or  from  money  borrowed  and  secured  by  a 
mortgage,  or  from  the  undistributed  profits  of  the  company,  or  from 
all  these  sources  combined.     State  v.  Baltimore  &  O.  R.  Co.,  48  Md.  49. 

0.  Hotels. 

Where  a  statute  exempts  property  **necessarily  used  in  operating 
any  railroad,"  inns  and  boarding-houses  maintained  by  railroad 
companies  at  their  stations  for  the  use  of  persons  arriving  and  de- 
narting  on-  their  trains  appear  to  be  necessary,  and  when  employed 
exclusively  for  that  purpose  might,  it  seems,  be  exempt. 

But  when  the  inn  is  kept  for  the  accommodation  of  all  persons  ap- 
plying, and  not  merely  for  persons  arriving  and  departing  on  trains, 
the  property  is  liable  to  taxation.  In  such  case,  the  courts  cannot 
hold  distinct  portions  of  the  property  taxable  and  the  residue  exempt, 
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bat  will  hold  the  whole  to   be   taxable.     Milwaukee   &   St.  P.  R.  Co, 
V,  Crawford  County  Sup'rs,  29  Wis.  116,  12  Am.  Ry.  Rep.  210. 

Under  a  statute  exempting  property  used  for  railroad  purposes,  the 
Camberland  and  Viaduct  hotels  of  the  Baltimore  &  O.  R.  Company 
beings  used  larg'ely  for  the  accommodation  of  passengers  and  for 
offices,  the  gross^receipts  derived  therefrom  are  exempt  from  taxation ; 
but  it  is  otherwise  as  to  the  Oakland  and  Deer  Park  hotels,  used  pri- 
marily as  summer  resorts.     State  v.  Baltimore  &  O.  R.  Co. ,  48  Md.  49. 

In  Chicago,  etc.,  R.  Co.  v.  Crawford  County,  29  Wis.  116,  it  ap- 
peared that  it  was  necessary  for  the  proper  accommodation  of  persbns 
travelling  by  the  company's  railway  that  it  should  maintain  an 
eating  and  lodging  house  at  a  certain  city,  adjacent  to  its  road ;  that 
the  company's  buildings  in  question  were  principally  used  for  that 
purpose,  though  other  guests  known  to  have  no  intention  of  travelling 
on  the  railroad  were  also  entertained  therein ;  and  that  the  railroad 
company's  tenant,  who  was  not  charged  rent,  took  the  profits:  held, 
that  such  buildings  were  exempt  from  local  taxations  as  property 
necessarily  used  by  the  company  in  operating  its  road.  In  this  case 
the  court  said:  **In  the  case  of  The  Mil.  &  St.  P.  R.  Co.  v.  The  City 
of  Milwaukee,  34  Wis.  271,  we  had  occasion  to  consider  further  the 
statute  exempting  certain  property  of  railway  companies  from  local 
taxation,  and  to  explain  the  decision  in  the  case  first  above  cited. 
This  is  what  is  there  said  of  that  case:  ^In  the  case  above  cited 
(Railway  Co.  v.  Supervisors,  etc. )  we  had  occasion  to  construe  this 
exemption  law,  and  we  there  held  that  a  building  which  was  used 
principally  as  a  hotel,  and  was  kept  in  the  manner  hotels  are  usually 
kept,  for  the  accommodation  and  entertainment  of  all  persons,  whether 
travelers  upon  the  railway  or  not,  together  with  the  out-buildings 
and  enclosures  necessary  to  a  hotel,  and  the  land  covered  thereby  and 
included  therein,  were  not  exempt  from  taxation  under  this  law, 
although  the  hotel  was  adjacent  to  the  railroad  track,  and  was  owned 
and  controlled  by  the  company,  and  portions  of  it  were  used  as  a 
station  house  or  depot  for  the  accommodation  of  travelers  on  the  rail- 
road of  the  company.  The  decision  was  put  upon  the  ground  that  it 
is  not  usual  or  necessary  for  railway  companies  to  carry  on  a  general 
hotel  business,  and  hence  that  the  property  was  not  necessarily  used 
in  operating  the  railroad,  within  the  meaning  and  intent  of  the  stat- 
ute. That  case  also  decides  that  if  the  property  is  principally  used 
for  a  purpose  not  necessary  to  the  operating  of  the  railroad,  and  if, 
to  a  small  extent  only,  it  be  necessarily  used  in  operating  the  road, 
it  is  not  with  the  exemption  of  the  statute.'  " 

10.  Land  upon  Which  Shops  Are  Built. 

Where  a  statute  exempts  all  property  **  necessarily  used  in  operating 
any  railroad,"  all  lots  or  parcels  of  land  necessarily  used  for  shops, 
or  yards,  or  depot  grounds  or  for  the  protection  of  the  roadbed  are 
exempt  from  taxation.  Milwaukee  &  St.  P.  R.  Co.  v,  Milwaukee,  34 
Wis.  271. 

M.  Land  Used  for  Shipping  Freight  by  Firms  Agreeing  to  Ship. 

Mich.  Pub.  Acts  1893,  Act  No.  129,  i  3,  provides  that  certain  spe- 
cific taxes  on  a  railroad  company  shall  be  in  lieu  of  all  other  taxes 
except  where  it  has  real  estate  not  used  in  the  proper  operation  of 
the  road  and  Pub.  Acts  1803,  Act  No.  206,  i  11,  as  amended  by  Mich. 
Pub.  Acts  1895,  Act  No.  229,  provides  that  where  specific  taxes  are 
paid  on  corporate  property  it  shall  be  exempt  from  other  taxation : 
held,  that  land  of  the  company  through  which  its  tracks  ran,  and 
used  in  receiving  and  shipping  freight  was,  under  these  statutes, 
exempt  from  general  taxation ;  and  the  fact  that  two  lumber  firms  also 
occupied  a  portion  of  the  land  without  paying  rent  and  serving  the 
conveniemce  of  the  company  in  shipping  lumber  on  its  road  made  no 
difference  in  this  respect.  Auditor  General  v.  Flint  &  P.  M.  R.  Co. 
(Mich.;,  72  N.  W.  Rep.  992. 

12.  Land  That  May  Be  Needed  in  the  Future. 

The  exemption  iprom  taxation  of  a  railroad,  under  a  privilege  tax, 
will   not    be  rigidly  confined  to  lands  actually  and  continuously  used 
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in  operating*  the  road ;  but  it  will  not  embrace  land  that  is  not  used, 
though  it  is  in  proximity  to  a  depot  and  may  in  future  be  needed  for 
the  operation  of  the  road.  Lewis  v.  Vicksburg&  M.  R.  Co.,  67  Miss. 
82,  6  So.  Rep.  773. 

13.  Land  Furnishing  Gravel  and  Earth  for  Road. 

Under  a  statute  exempting  all  property  ^^necessarily  used  in  oper- 
ating any  railroad,'*  all  lots  or  parcels  of  land  necessarily  used  for 
the  purpose  of  obtaining  gravel  and  earth  therefrom  for  the  road  (the 
same  being  adjacent  to  the  road),  are  exempt  from  taxation,  idil- 
waukee  &  St.  P.  R.  Co.  v.  Milwaukee,  34  Wis.  271. 

14.  Land  Incidentally  Used  for  Railroad  Purposes. 

Lands  owned  by  a  railroad  company  adjacent  to  the  main  right  of 
way,  and  reasonably  necessary  or  convenient  for  the  purposes  of  a 
railway,  or  used  incidentally  for  such  purposes,  and  not  actually  used 
for  other  purposes,  are,  under  the  statute  exempting  from  taxation 
land  devoted  to  railroad  purposes,  exempt  from  general  taxation,  and 
are  only  subject  to  the  special  taxation  imposed  by  the  state  board  of 
assessors.  New  Jersey  Junction  R.  Co.  v.  Mayor,  etc.,  of  Jersey 
City  (N.  J.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  192. 

15.  Land  Not  in  Actual  Use. 

Under  the  charter  of  the  company,  {  18,  the  exemption  from  taxa- 
tion extends  only  to  such  property  as  may  be  fairly  said  to  be  held 
and  presently  used  for  railroad  purposes;  and  property  not  so  used, 
although  held  with  the  purpose  of  devoting  it,  at  some  future  time, 
to  such  use,  is  not  within  the  exemption.  But  this  does  not  mean 
that  the  exemption  will  not,  under  any  circumstances,  apply  to  prop- 
erty needed  for  it  not  actually  used,  as  the  word  is  ordinarily  applied, 
as  some  time  must  necessarily  elapse  between  the  date  of  the  acqui- 
sition of  property  and  the  date  at  which  it  can  be  prepared  and  put 
into  actual  use  for  railroad  purposes.  Hence,  where  lands  are  pur- 
chased in  good  faith  for  the  purpose  of  using  them  as  soon  as  present 
plans  are  fully  executed,  and  processes  of  appropriating  them  to  such 
uses  are  proceeding  without  unreasonable  delay,  they  will  be  brought 
within  the  exemption,  although  not  yet  put  to  actual  use.  St.  Paul 
M.  &  M.  R.  Co.  z/.  St.  Paul    (Minn.),  38  N.  W.  Rep.  925. 

16.  Machine  Shops. 

By  the  acts  authorizing  a  company,  incorporated  by  another  state, 
to  locate  a  part  of  its  road  within  Pennsylvania  it  was  required  to 
pay  to  this  state  annually  a  certain  sum  for  the  privilege,  and  also  a 
corporation  tax  on  so  much  of  its  capital  stock  as  should  be  equal  to 
the  cost  of  the  construction  of  that  part  of  the  road  and  its  appurte- 
nances as  were  within  this  state:  heldy  that  the  machine  shops, 
foundaries,  freight  and  passenger  houses  of  the  company  which  were 
used  to  carry  on  the  business  of  the  road,  and  the  expense  of  their 
erection  charged  to  the  cost  of  construction,  were  not  subject  to  as- 
sessment and  taxation  for  state  and  county  purposes,  under  Pa.  Acta 
of  April  15,  1834,  and  April  29,  1844.  New  York  &  EJ.  R.  Co.  v, 
Sabin,  26  Pa.  St.  242. 

A  machine  shop  of  a  railroad  company,  used  exclusively  for  its 
own  repairs,  is  property  used  for  railroad  purposes,  within  the  mean- 
ing of  a  statute  ex«*mpting  such  property  from  taxation.  Western 
New  York  &  P.  R.  Co.  v.  Venango  County,  183  Pa.  St.  618,  38  Atl. 
Rep.  1088,  41  W.  N.  C.  325. 

17.  Property  Required  for  Performance  of  Common  Carrier's  Duties. 
Wisconsin  Act  of  1860,  ch.  173,  declaring  that  the  "track,    right   of 

way,  depot  grounds  and  buildings,  machine  shops,  rolling  stock,  and 
all  other  propertj'  necessarily  used  in  operating  any  railroad  in  this 
state**  shall  be  exempt  from  taxation,  includes  all  property  the  use  of 
which  is  requisite  for  the  full  performance  of  the  duty  which  a  com- 
pany owes  to  the  public  as  a  common  carrier.  Milwaukee  &  St.  P. 
R.  Co.  V.  Milwaukee,  34  Wis.  271. 

18.  Property  That  Will  Be  Needed  after  Completion  of  Road. 

In  applying  clauses  of  exemption    from    taxation  to  the  property  of 
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companies  in  whose  charters  they  are  contained,  the  test  of  actual 
nse  by  the  company,  for  its  purposes,  may  be  a  proper  test,  where 
the  company  has  completed  its  road  and  appendages  so  far  as  is  in 
the  present  contemplated.  But  where  a  company  has  not  completed 
its  road  and  appendages,  and  is  engaged  in  the  work  of  construction, 
the  test  of  actual  work  is  inapplicable,  and  the  exemptive  words  must 
be  extended  to  property  not  actually  used  for  other  purposes,  which 
has  been  acquired  as  the  means  of  carrying  hito  effect  the  objects  of 
the  charter,  and  is  fairly  within  the  plan  upon  which  the  work  is 
being  executed,  and  will  be  necessary  for  the  business  of  the  com- 
pany when  its  contemplated  improvements  are  completed.  State. 
(Morris  &  E.  R.  Co.,  Pros.)  v.  Haight,  35  N.  J.  L.  40. 

19.  Steam  Dif^gers  Used  in  Getting  Gravel  for  Roadbed. 

Under  a  statute  conferring  an  exemption,  pertaining  to  one  of  the 
constituent  roads,  of  all  the  property  necessary  and  convenient  for 
the  construction  and  maintenance  from  taxation  upon  consolidated 
roads,  the  exemption  extends  to  a  short  track  or  spur  and  steam  digger 
used  by  one  of  the  companies  in  reaching  and  getting  gravel  for  the 
purpose  of  repairing  its  roadbed,  although  the  track  and  gravel  pit 
are  on  land  not  owned  by  it,  and  the  track  runs  out  from  the  line  of 
another  railroad.  Louisville,  N.  O.  &  T.  R.  Co.  v.  Taylor,  68  Miss. 
361,  8  So.  Rep.  675. 

20.  Warehouses  in  Charge  of  Propeller  Lines. 

Where  a  statute  exempts  property  **  necessarily  used  in  operating 
any  railroad,'*  warehouses  and  sheds  belonging  to  a  company  in  a 
ci^,  principally  used  for  storage  of  freight  received  from  propellers 
and  consigned  to  the  company  for  transportation,  or  of  freight  carried 
to  the  city  by  the  company  and  designed  for  shipment  by  propellers, 
and  the  land  on  which  they  are  situate,  are  exempt  from  taxation, 
notwithstanding  they  are  to  some  extent  in  charge  of  agents  or  pro- 
peller lines,  who  store  in  them  goods  from  propellers,  consigned  to 
parties  in  the  city,  and  in  some  cases  charge  storage  thereon.  Mil- 
waukee &  St.  P.  R.  Co.  V,  Milwaukee,  34  Wis.  271. 

21.  Water  Stations. 

In  Berks  County  v.  Railroad  Co.,  6  Pa.  St.  70,  it  was  held  that 
water  stations  were  exempt  under  a  statute  exempting  property  used 
for  railroad  purposes. 

22.  Wharf  Owned  by  Railroad. 

Under  a  statute  which  provides  for  taxing  the  real  estate  of  corpo- 
rations ** above  what  may  be  required  and  used  by  them  for  the  trans- 
action of  their  appropriate  business,"  a  wharf  provided  by  a  company 
to  accommodate  its  business  is  not  taxable,  though  at  certain  seasons 
it  is  not  in  use  by  the  company.  Osborn  z/.  Hartford  &  N.  H.  R.  Co. , 
40  Conn.  498,  5  Am.  Ry.   Rep.  226. 

23.  Railroad's  Coal  Docks  Leased  to  Company  Shipping  over  Road. 

In  Chicago,  M.  &  St.  P.  Ry.  Co.  v,  Bayfield  Co.,  87  Wis.  188,  58 
N.  W.  Rep.  245,  it  was  held  that  coal  docks  of  a  railroad  company 
leased  to  a  fuel  company  were  exempt  from  general  taxation  under  a 
statute  exempting  ^om  such  taxation  property  essential  to  the  oper- 
ation of  a  railroad,  as  nearly  the  whole  business  carried  over  the 
docks  was  that  of  receiving  coal  for  transportation  over  the  railroad, 
and  reshipping  over  such  road. 

III.  PAYMENT  OF  FIXED  SUM   IN  LIEU  OF  TAXES. 
A.  PROPERTY  EXEMPT. 
1.  Construction  of  Statutes. 

The  rule  that  a  statute  granting  an  exemption  from  taxation  must 
be  strictly  construed  against  the  taxpayer  does  not  apply  where  a 
company  is  released  for  other  taxation  upon  payment  of  a  certain 
percentage  of  its  annual  income,  where  the  legislature  seems  to  have 
regarded  such  tax  as  the  equivalent  of  other  taxes.     Milwaukee  &  St. 
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P.  R.  Co.  V.  Crawford  County    Sup'rs,  29  Wis.    116,  12  Am.  Ry.  Rep. 
210. 

2.  All  Property. 

Under  Wash.  Act  of  Nov.  28,  1883  (Gross  Kamiags  Law),  providing" 
that  *4n  lieu  of  any  and  all  other  taxes  upon  any  railroad  ♦  *  * 
or  upon  the  equipment,  appurtenances  or  appendages  thereof,  or  upon 
any  other  property  situated  in  this  territory,  belonging  to  the  corpo- 
ration owning  or  operating  such  railroad, "all  the  property  of  rail- 
roads is  exempted,  whether  actually  used  in  the  operation  of  the  roada 
or  not.  Columbia  &  P.  S.  R.  Co.  v.  Chilberg,  6  Wash.  612,  34  Pac. 
Rep.  163. 

3.  Franchises  and  Property  Subsequently  Acquired. 

N.  J.  Act  of  1865,  by  which  a  contract  was  made  with  the  company 
that  the  state  would  accept  from  it.  a  percentage  on  the  cost  of  the 
road  in  lieu  and  satisfaction  of  all  other  taxation,  applies  as  well  to 
franchises  and  propertj'  acquired  after  the  act  as  to  those  previously 
granted.  State  Board  of  Assessors  v.  Morris  &  ^.  R.  Co.,  49  N.  J. 
Lr.  193,  7  Atl.  Rep.  826. 

4.  Land  Where  Gross  Earnings  Are  Taxed. 

Minn.  Special  Laws  1857,  ch.  1,  {  18,  providing  that  the  company 
on  or  before  March  1st  in  each  year  pay  into  the  state  treasury  three 
per  cent,  of  its  gross  earnings,  that  sum  to  be  in  lieu  of  all  taxes  and 
assessments :  Aeldt  to  deprive  the  state  of  the  right  to  assess  the  land 
in  specie.  Hennepin  County  v.  St.  Paul,  M.  &  M.  R.  Co.,  33  Minn. 
534,  24  N.  W.  Rep.  196. 

5.  Same — Lands  Not  Held  for  Railroad  Purposes. 

The  provisions  of  the  Dak.  Sess.  Iraws  1883,  ch.  99,  imposing  upon 
railroad  companies  a  tax  of  a  percentage  of  their  gross  earnings  in 
lieu  of  anj'  and  all  other  taxes  upon  the  railroad,  equipments,  appur- 
tenances, or  appendages,  or  other  property  belonging  to  the  corpora- 
tion, or  upon  its  capital  stock,  or  business  transactions,  and  that  the 
lands  of  any  railroad  company  shall  become  subject  to  taxation  in 
the  same  manner  as  other  similar  property  as  soon  as  sold,  leased,  or 
contracted  to  be  sold,  exempt  from  taxation  lands  granted  to  a  rail- 
road company,  although  not  held  by  it  for  railroad  purposes.  North- 
ern Pac.  R.  Co.  V,  Barnes,  53  Am.  &  Ktig,  R.  Cas.  616,  2  N.  Dak. 
310,  51  N.  W.  Rep.  386. 

6.  Same — Mortgaged  Land  as  Contributing  to. 

Under  Ivaws  Dak.  1883,  ch.  99,  providing  for  the  taxation  of  rail- 
road property  based  on  the  gross  earnings,  to  be  in  lieu  of  all  other 
taxes,  land  granted  to  aid  in  the  construction  of  a  railroad,  and 
mortgaged  to  secure  the  money  with  which  the  road  was  built,  is 
property  contributing  to  the  gross  earnings,  and  therefore,  the  statute 
is  not  invalid  as  exempting  such  property.  McHenry  v.  Alford,  168 
U.  S.  651,  42  Lr.  EJd.  614,  18  Sup.  Ct.  Rep.  242. 

7.  Specific  Tax  in  Lieu  of  All  Other  Taxes. 

By  the  act  under  which  a  city  railway  company  was  incorporated, 
the  company  was  required  to  pay  annually  a  certain  specific  tax, 
which  was  declared  to  be  in  '*lieu  of  all  other  taxes  upon  all  the  prop- 
erty of  said  company** :  held,  that  the  company  was  exempt  from  all 
other  taxes.     LeRoy  v.  EJast  Saginaw  City  R.  Co.,  18  Mich.  233. 

8.  Municipal  Taxation. 

Where,  by  a  supplement  to  its  charter,  a  railroad  company  is  re- 
quired to  pay  to  the  state  a  tax  of  one-half  of  one  per  centum  on  the 
cost  of  its  road,  in  lieu  of  all  other  taxes  on  any  property  purchased, 
held,  or  used  by  the  company  for  the  purposes  of  its  charter,  it  is 
exempt  from  taxation  by  a  municipal  corporation  in  which  a  portion 
of  its  property  is  situated.  State  (Morris  &  E.  R.  Co.,  Pros.)  v. 
Haight,  35  N.  J.  L.  40. 

B.  PROPERTY  NOT  EXEMPT. 

I.  Compensation  for  Use  of  Road  for  Trains  of  Another  Company. 
A  provision  in  a  charter  that  a  company  will  pay  to  the  state  three 


Am  &  Engr  TAXATION  299 

RCas 

Notes 

per  cent,  on  its  gross  earnings  for  the  year,  in  lieu  of  all  other  taxes, 
-does  not  include  the  compensation  paid  by  it  to  another  company 
for  the  right  to  run  trains  over  its  line.  State  v.  St.  Paul,  M.  &  M. 
JR.  Co.,  30  Minn.  311,  15  N.  W.  Rep.  307. 

2.  Bonds  Held  by  Individuals. 

A  statute  provided  that  railroad  companies  should  pay  a  tax  on  the 
*' market  value  of  their  stock  and  of  their  funded  and  floating  debt," 
\7hich  should  be  *4n  lieu  of  all  other  taxes  on  railroad  property  and 
franchises  within  this  state" :  AW^,  that  this  did  not  exempt  from 
taxation  railroad  bonds  held  by  individuals.  Bridgeport  v.  Bishop, 
33  Conn.  187. 

3.  Timber  Land  for  Use  of  Road. 

A  railroad  charter  provided  for  the  payment  to  the  state  of  a  stated 
percentage  of  its  gross  earnings,  in  lieu  of  all  taxes  and  assessments, 
and  that,  in  consideration  of  such  payment,  the  company  should  be 
forever  exempt  from  all  assessments  and  taxes  whatever  upon  its 
stock,  franchises,  or  estate,  real,  personal,  or  mixed:  held^  that  such 
exemption  was  not  applicable  to  large  tracts  of  timber  land  purchased 
by  the  corporation,  from  which  to  take  timber  to  be  converted  into 
ties  and  lumber  for  the  use  of  the  corporation.  Todd  County  v.  St. 
Paul,  M.  &  M.  R.  Co.,  31  Am.  &  Eng.  R.  Cas.  482,  38  Minn.  163, 
36  N.  W.  Rep.  109. 

In  this  case  it  was  said  in  the  opinion:  **It  is  a  familiar  rule  de- 
-clared  and  applied  in  almost  all  of  the  cases  involving  questions  like 
that  under  consideration,  that  'statutes  imposing  restrictions  upon 
the  taxing  power  of  a  State,  except  so  far  as  they  tend  to  secure 
uniformity  and  equality  of  assessment,  are  to  be  strictly  construed.' 
This  is  the  language  of  the  supreme  court  of  the  United  States  in 
Bank  v.  Tennessee,  hereafter  referred  to  (104  U.  S.  493).  In  County 
of  Ramsey  v.  Railway  Co.,  33  Minn.  537,  we  had  occasion  to  construe 
a  similar  statute.  A  statutory  exemption  of  Hhe  railroad,  its  appur- 
tenances and  appendages,  and  all  other  property,  estate,  and  effects 
of  said  corporation,  held  or  used  for,  in,  or  about  the  construction, 
equipment,  renewal,  repairing,  maintaining,  or  operating  its  rail- 
road, including  the  lands  granted  to  said  company  to  aid  in  the  con- 
struction of  said  railroad,  as  also  the  stock  and  capital  of  said 
company,'  was  considered  applicable  only  to  such  lands  (apart  from 
the  land  grant)  as  were  held  and  appropriated  to  the  proper  purposes 
of  the  corporation  in  its  business  of  constructing  and  operating  a 
railroad.  It  has  been  considered  that  the  purpose  of  such  statutes  has 
been,  not  to  exempt  property  from  taxation,  but  to  provide  a  substi- 
tuted method  of  securing  to  the  State  its  proper  revenue  from  the 
taxable  property  of  these  corporations.  City  of  St.  Paul  v.  Railroad 
Co.,  23  Minn.  469;  County  of  Hennepin  v.  Railway  Co.,  33  Minn.  534, 
535;  Ramsey  Co.  v.  Railway  Co.,  supra.  And  the  exemption  of  tax- 
able property  from  direct  taxation  is  based  upon  the  assumption  that 
such  property  will  be  held  and  used  for  the  purposes  for  which  the 
corporation  was  created,  and  through  such  use  yield  to  the  corporation 
an  income,  and  to  the  State  a  percentage  of  the  same  in  lieu  of  direct 
taxation.  We  think  that  the  decision  in  the  case  last  cited,  and  the 
reasoning  upon  which  it  is  based,  are  applicable  here  to  exclude  the 
land  in  question  from  the  operation  of  the  exemption  clause  above 
recited.  The  language  of  the  statute,  it  is  true,  is  suflSciently  com- 
prehensive to  include  all  property,  for  whatever  purpose  it  may  have 
been  acquired  and  held ;  but  that  it  is  to  be  read  and  construed  in 
view  of  the  purposes  for  which  the  corporation  was  created." 

A    Land  Not  Used  for  Railroad  Purposes. 

Under  N.  Dak.  Laws  of  1883,  ch.  99,  known  as  the  ''Gross  Earnings 
I^aw,"  and  providing  that,  *'in  lieu  of  any  and  all  other  taxes,  *  *^, 
there  shall  hereafter  be  paid  into  the  treasury  of  the  territory  a  per- 
centage of  all  the  gross  earnings  of  the  corporation  owning  or  oper- 
ating such  railroad,"  property  of  a  railroad  company  not  embraced  in 
any  land  grant  and  not  used  for  railroad  purposes  is  not  exempt. 
Fargo  &  S.  W.  R.  Co.  v.  Brewer,  3  N.  Dak.  34,  53  N.  W.  Rep.  177. 
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6.  Bonus  and  Not  a  Tax. 

By  one  section  of  a  city  ordinance  there  was  granted  to  a  company 
the  exclusive  privilege  of  constructing  and  operating  a  street  railway 
over  certain  streets,  and  by  another  section  it  was  provided  that  the 
company  should  pay  into  the  city  treasur3'"  '*the  sum  of  ten  doUara 
annually  for  each  and  every  car  run  and  operated  upon  said  railway"  : 
heldf  that  the  ten  dollars  per  car  was  in  no  sense  a  tax,  but  a  bonus, 
for  the  franchise  granted  to  the  company,  and  therefore  a  clause  of 
the  city  charter  providing  that  **  merchants  and  others  paying  a 
license  or  specific  tax  on  their  business  or  calling  shall  be  exempt 
from  an  ad  valorem  tax  thereon"  does  not  exempt  the  company  from 
the  payment  of  an  ad  valorem  tax.  Newport  v.  South  Ck)vington  Sl 
C.  St.  R.  Co.,  89  Ky.  29,  11  S.  W.  Rep.  954. 

IV.  WHETHER  EXEMPTION  OF  STOCK  INCLUDES  EXEMP- 

TION  OF  OTHER  PROPERTY. 

A.  OTHEJR  PROPERTY  EXEMPT. 

U  In  General. 

A  company  whose  stock  is  by  law   exempt  from  taxation  cannot  be 
taxed  on  property  owned  and   used  by   it  in  the  operation  of  its  rail- 
way and  necessary  for  that  purpose.     The  stock  is  but  the  representa- 
tive of  the  property.     Scotland  County  v,    Missouri,    I.    &  N.  R.  Co., 
65  Mo.   123. 

The  property  of  the  company  within  the  city  of  Rome  which  i& 
necessary  to  the  business  of  the  company  is  a  part  of  its  capital  stock, 
and  not  liable  to  taxation  as  property  by  that  city.  Rome  R.  Co.  z/. 
Mayor,  etc.,  of  Macon,  14  Ga.  275. 

Where  the  charter  vests  the  corporate  property  in  the  stockholders,, 
and  exempts  it  from  taxation,  the  individual  stock  is  also  exempt. 
Worth  V,  Petersburg  R.  Co.,  89  N.  Car.  301. 

Exemption  of  the  capital  stock  of  a  corporation  from  taxation  oper- 
ates as  an  exemption  of  so  much  of  the  property  of  the  corporation 
as  the  corporation  is  fairly  authorized  to  hold  for  the  proper  exercise 
of  its  franchises.  Anne  Arundel  County  Com'rs  v.  Annapolis  &  E. 
R.  R.  Co.,  47  Md.  592,  18  Am.  Ry.  Rep.  359. 

The  specific  property  of  the  corporation  is  as  much  an  ingredient 
in  the  shares  of  its  stock,  and  a  component  part  of  their  value,  as  i& 
any  portion  of  the  corporate  property.  In  the  case  of  this  company 
both  are  exempt  from  taxation.  Mayor,  etc.,  of  Baltimore  v.  Balti- 
more &  O.  R.  Co.,  6  Gill  (Md.)  288. 

As  the  stock  is  the  representative  of  the  property  of  a  company, 
the  exemption  of  the  one  must  be  considered  as  the  exemption  of 
both,  unless  the  exemption  be  made  on  the  ground  of  selection,  to 
show  which  is  intended  to  be  taxed  to  the  exclusion  of  the  other. 
Tax  Cases,  12  Gill  &  J.  (Md.)  117. 

All  the  property  of  a  company  devoted  to  railroad  use  is  necessarily 
represented  by  its  capital  stock,  and  where  a  statute  exempts  such 
^^ capital  stock"  from  taxation  this  exemption  includes  all  the  real 
estate,  rolling  stock,  and  other  property  actually  and  necessarily  used 
in  the  operation  of  such  road.  Northern  Pac.  R.  Co.  v,  ^ames,  53> 
Am.  &  Eng.  R.  Cas.  616,  2  N.  Dak.  310,  51  N.  W.  Rep.  386. 

2.  Boats  Used  for  Ferriage. 

A  tax  levied  by  a  city  on  the  boats  of  the  company,  used  for  the- 
transportation  and  ferriage  of  passengers  and  merchandise  from  the 
terminus  of  the  railroad  on  the  Hudson  river  to  and  from  the  city  of 
New  York,  and  used  as  a  part  of  a  through  railroad  route  between 
New  York  and  Pennsylvania,  being  part  of  the  property  of  the  com- 
pany represented  by  its  exempt  capital  stock,  is  in  violation  of  the 
chartered  rights  of  the  company,  and  must  be  set  aside.  State  (New 
Jersey  R.  &  T.  Co. ,  Pros. )  v,  Haight,  34  N.  J.  Lr.  319. 

3.  Franchise  as  Person«il  Property. 

The  charter  of  a  company  created  in  North  Carolina  in  1853  provided 
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that  the  shares  of  stock  should  be  personal  property;  **and  the  prop- 
•ertj  of  said  company  and  the  shares  therein  shall  be  exempt  from 
any  public  chargfe.  or  tax  whatsoever'  * :  held,  that  this  not  only  ex- 
•empted  the  rolling*  stock  and  real  estate  of  the  company  required  for 
the  successful  prosecution  of  its  business,  but  its  franchise  also. 
Wilmington  &  W.  R.  Co.  v.  Reid,  13  Wall.  (U.  S.)  264,  3  Am.  Ry. 
Rep.  195. 

4.  Income  and  Exempt  Stock. 

A  railroad  charter  exempting  the  '^ stock"  of  the  company  from 
taxation  exempts  also  its  **gross  income.'*  Such  income  is  but  an 
accessory  of  the  stock,  which  is  the  principal  thing — the  aggregate 
of  the  property  and  effects  of  the  corporation.  State  v.  Hood,  IS 
Rich.  (S.  Car.)  177. 

6.  Increase  of  Capital  Stock  in  Absence  of  Express  Provision. 

A  company  was  chartered  with  a  limited  capital,  with  a  provision 
that  its  capital  stock  should  be  exempt  from  taxation  until  the  com- 
pany was  able  to  pay  a  six  per  cent,  dividend.  Its  capital  stock  was 
afterwards  increased  from  time  to  time  to  double  the  original  amount. 
It  was  still  further  increased  by  additional  stock  called  ''preferred 
stock,"  the  holders  of  the  old  stock  to  be  entitled  to  new  by  the  sur- 
render of  their  old  stock,  and  paying  a  certain  proportion  upon  the 
new.  Under  this  authority  nearly  the  whole  of  the  old  stock  was 
surrendered  for  preferred  stock:  held,  that  the  original  exemption 
from  taxation  applied  to  the  increased  capital  upon  every  authorized 
increase  of  the  same,  without  any  express  provision  to  that  effect  in 
the  statutes  authorizing  the  increase,  and  the  new  stock  issued  as 
preferred  stock  was  also  exempt.  State  v,  Norwich  A  W.  R.  Co.,  30 
Conn.  290. 

6.  Roadbed. 

The  roadbed,  machinery,  and  depots  of  a  company  and  the  other 
property  used  by  it  in  operating  its  road,  are  to  be  considered  as  a 
part  of  its  capital  stock,  and  not  liable  to  taxation  under  Missouri 
Kevenue  Laws  of  1855,  subjecting  to  taxation  *'all  property  owned  by 
incorporated  companies  over  and  above  their  capital  stock."  Hanni- 
bal &  St.  J.  R.  Co.  V,  Shacklett,  30  Mo.  550. 

7.  Only  Necessary  Property. 

A  provision  in  a  charter  exempting  the  '^capital  stock"  of  a  com- 
pany from  taxation  extends  to  any  property  necessary  and  proper  for 
building  and  sustaining  the  company's  road,  but  not  to  other  prop- 
erty.    Bibb  County  v.  Central  R.  &  B.  Co.,  40  Ga.  646. 

B.  OTHER  PROPERTY  NOT  EXEMPT. 

1.  Earnings  Invested  in  Stock  of  Another  Company  Where  Property  Is 

Held  for  Benefit  of  Stockholders. 
Where  plaintiff  company's  charter  contains  the  provision  that  the 
property  of  the  company  shall  be  vested  in  the  company  for  the  use 
of  the  individual  stockholders,  and  that  it  shall  be  personal  estate 
and  shall  be  exempt  from  any  public  charge  or  tax,  for  a  term  of 
years,  the  investment  of  money  derived  from  the  earnings  of  the  road 
in  preferred  stock  of  another  company  divests  it  of  the  character  of 
non-taxable  profits,  neither  is  the  rolling  stock  of  the  other  company 
exempt  from  taxation  under  plaintiff's  charter.  Raleigh  &  G.  R.  Co. 
V,  Wake  County  Com'rs,  17  Am.  &  Eng.  Cas.  466,  87  N.  Car.  414. 

2.  Federal     Grant    of    Land     an    Exemption    of    Capital   Stock   and 

Dividends. 
Ark.    Act    of   Jan.  12,  1853,  incorporating   the    company,    and  ex- 
empting^ forever   its  capital  stock    and  dividends  from  taxation,  does 
not  so  exempt  the  lands  granted   by   the  congress  Feb.  9,  1853  (10  U. 

5.  8t.  155),  to  the  state,  and  by  her  transferred  to  the  company,  al- 
though they  were  g'ranted  to  aid  the  road  and  used  in  lieu  of  capital, 
and  to  that  extent  relieved  the  company  from  the  necessity  of  raising 
money  through  stock  subscriptions.  St.  Louis,  I.  M.  &  S.  R.  Co.  v, 
LK>ftin,  98  U.  S,  559. 
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3.  Land  Acquired  without  Authority. 

Detached  land  acquired  by  a  railroad  company  without  authority 
is  not  exempt  from  taxation  under  a  statute  exempting'  its  capital 
stock  and  '*all  the  property  and  eflFects**  of  the  company.  Ford  v. 
Delta,  etc.,  I^and  Co.,  43  Fed.  Rep.  181. 

4.  Lands  Granted   by    State  and    Exemption     of   Capital    Stock    and 

Dividends. 
Under  a  charter  of  a  railroad  exempting  its  capital  stock  and  divi- 
dends to  a  certain  amount  from  taxation,  lands  granted  to  the  com- 
pany by  a  state  to  aid  in  the  construction  of  the  railroad  are  not 
exempt.  Memphis  &  St.  L.  R.  Co.  v,  Lroftin,  13  Am.  &  Eng.  R. 
Cas.  377,  105  U.  S.  258. 

6.  Other  Property  Becoming;  Liable  to  Taxation  after  Expiration  of 
Certain  Period  although  Capital  Stock  Exempt. 
A  railway  charter  contained  a  provision  that  '^the  capital  stock  of 
said  company  shall  be  forever  exempt  from  taxation,  and  the  road, 
with  all  its  fixtures  and  appurtenances,  including  workshops,  ware- 
houses, and  vehicles  of  transportation,  shall  be  exempt  from  taxation 
for  the  period  of  twenty  years  from  the  completion  of  the  road  and 
no  longer*  * :  held^  that  whatever  meaning  may  be  given  to  the  worda 
** capital  stock,**  which  is  forever  exempt  from  taxation,  **the  road, 
with  all  its  fixtures  and  appurtenances,  including  workshops,  ware- 
houses, and  vehicles  of  transportation,*'  becomes  liable  to  taxation, 
like  other  similar  property,  upon  the  expiration  of  the  limitation  of 
twenty  years.     Memphis  &  C.  R.  Co.  v,  Gaines,  3  Tenn.  Ch.  604. 

6.  Privilege  Tax. 

A  railroad  company  is  not  exempt  from  privilege   taxation  under  a 
statute,  merely  exempting  its  capital  stock,  dividends,  road,  and  fix- 
tures,  depots,    work-shops,    and  vehicles.     Knoxville    &  O.  R.  Co.  v. 
Harris,  43  S.  W.  Rep.  115,  99  Tenn.  684. 

7.  Property  Bought  with  Capital. 

A  railroad  was  chartered  with  a  provision  that  its  '^capital  stock" 
should  be  forever  exempt  from  taxation,  and  that  **the  road  with  its 
fixtures  and  appurtenances'*  should  be  exempt  for  twenty  years: 
held^  that  this  did  not  exempt  property  of  the  road  which  had  been 
bought  with  the  capital  from  taxation  after  twenty  years.  Memphis 
&  C.  R.  Co.  V,  Gaines,  97  U.  S.  697.  See  also,  Tennessee  v,  Whit- 
worth,  117  U.  S.  129. 

8.  Shares  in  Hands  of  Stockholders. 

The  capital  stock  of  a  corporation  and  its  shares  of  stock  in  the 
hands  of  its  stockholders  are  separate  and  distinct  property  interests, 
and  separate  and  distinct  subjects  of  taxation ;  and  the  taxation  of 
both  is  not  double  taxation,  nor  the  exemption  of  one  necessarily  an 
exemption  of  the  other.  Memphis  z/.  Union  &  P.  Bank,  91  Tenn.  546» 
19  S.  W.  Rep.  758. 

V.  WHETHER  GENERAL  EXEMPTION  INCLUDES   EXEMPTION 

OF  STOCK. 

A.  STOCK  EXEMPT. 

I.  General   Exemption. 

The  capital  stock  of  a  company  is  included  in  the  exemption  of  ^*all 
the  property  of  every  kind  and  description,*'  granted  by  the  Acts  of 
Feb.  2,  12,  and  15,  1878,  and  when  the  conditions  are  complied  with, 
it  cannot  be  taxed  during  the  period  specified.  Santa  Fe  County 
Com*rsz/.  New  Mexico  &.  S.  P.  R.  Co.,  3  N.  Mex.  126,  2  Pac.  Rep.  376* 

A  railroad  charter  provided  that  *  'all  machines,  wagons,  vehicles, 
and  carriages  purchased  *  *  *  with  the  funds  of  the  company, 
and  all  their  works  constructed  under  the  authority  of  this  act,  and 
all  profits  which  shall  accrue  from  the  same,  »  *  *  shall  be  deemed 
personal  estate,  and  shall  be  exempt  from  any  public  charge  or  tax 
whatsoever**:  heldj  that  all  the  property,  promts,  and  shares  of  stock 
were  exempt   from    taxation,    whether   state,    county,    or  municipals 
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Com.  V,  Richmond  &  P.  R.  Co.,   24   Am.    &  Bng^.  R.  Cas.  482,  81  Va. 

2.  In  Hands  of  Stockholders. 

The  stock  of  a  company,  when  the  company  by  its  charter  is  exempt 
from  taxation,  is  also  exempt  from  taxation  in  the  hands  of  stock- 
holders.    State  (Vail,  Pros. )  v,  Bentley,  23  N.  J.  L/.  532. 

3.  Increase  of  Stock  Exempt  as  Capital  Stock. 

A  railroad  company's  charter  provided  that  its  property  should  be 
vested  in  the  company  for  the  use  of  the  individual  stockholders,  and 
that  it  shall  be  personal  estate  and  be  exempt  from  taxation  for  a 
term  of  years;  and  also  authorized  the  addition  to  its  capital  by  con- 
version into  stock  of  certain  moneys :  held^  that  the  increased  stock 
thereby  became  capital  stock  and  was  included  in  the  above  exemption 
clause.  Stock  belonging  to  resident  shareholders  must  be  listed  by 
them  and  not  by  the  corporation,  and  they  are  allowed  to  deduct  from 
the  tax  on  their  shares  a  ratable  part  of  the  tax  paid  upon  the  corpo- 
rate propertj"  of  the  corporation  itself.  Raleigh  &  G.  R.  Co.  v.  Wake 
County  Com'rs,  17  Am.  &  Bng.  R.  Cas.  466,  §1  N.  Car.  414. 

4.  Shares   of  Capital  Stock    in    Foreign  Corporation  Where  It  Pays 

Specific  Tax  on  Capital  Invested. 
If  a  railroad  corporation  situated  in  another  state  pays  a  specific 
tax  upon  all  its  capital  invested  or  expended,  whether  represented  by 
capital  stock  or  indebtedness  of  the  corporation,  and  such  taxation 
is  declared  to  be  in  lieu  of  all  state,  county,  township,  or  other  taxes 
in  that  state,  and  it  appears  that  such  specific  tax  was  intended  to 
be  a  fair  equivalent  for  the  taxes  that  would  otherwise  be  laid  on 
such  property  by  the  ordinary  means  of  taxation,  such  property  should 
not  again  be  taxed  in  this  state  to  the  owners  of  shares  of  the  capital 
stock  of  such  corporation.     Kimball  v,  Milford,  54  N.  H.  406. 

B.  EXEMPTION  OF  STOCK  NOT    INCLUDED    IN  EXEMPTION 
OF  REAL  ESTATE. 

Shares  in  the  capital  stock  of  the  company  are  not  exempt  from 
taxation  by  the  legislative  enactment  that  *^all  real  estate  held  by 
said  company  for  right  of  way,  for  station  places  of  whatever  kind, 
and  for  workshop  location,  shall  be  exempt  from  taxation  until  the 
dividends  or  profits  of  said  company  shall  exceed  six  per  centum  per 
annum."    Belo  v,  Forsyth  County  Com'rs,  82  N.  Car.  415. 

VI.  MISCELLANEOUS. 

A.  PROPERTY  EXEMPT. 

1.  Charter  Exemption. 

A  charter  exemption  of  the  property  of  a  company  from  taxation 
until  the  road  is  completed  exempts  it  from  all  taxation  imposed  by 
authority  of  the  state  government,  whether  for  general  or  local  pur- 
poses. Elizabethtown  &  P.  R.  Co.  v.  Elizabeth  town,  12  Bush  (Ky.) 
233. 

2.  Real  Estate  as  Personal  Estate  of  Stockholders. 

The  charter  of  a  company  provided  that  *^all  machines,  wagons, 
vehicles,  or  carriages  belonging  to  the  company,  with  all  their  works 
and  all  profits  which  shall  accrue  from  the  same,  shall  be  vested  in 
the  respective  shareholders  forever,  in  proportion  to  their  respective 
shares  and  shall  be  deemed  personal  estate,  and  exempt  from  any 
charge  or  tax  whatsoever" :  held,  that  real  estate  owned  and  used  by 
the  company  for  the  purposes  of  its  business  for  depots,  etc.,  is  em- 
braced in  the  provision,  and  is  personal  estate.  All  the  property, 
real  and  personal,  is  exempt  from  taxation,  both  state  and  municipal. 
Richmond  v,  Richmond  &  D.  R.  Co.,  21  Gratt.  (Va.)  604. 

3.  Right  of  Way. 

By  the  act  of  July  27,  1866,  the  Atlantic  and  Pacific  Railroad  Com- 
pany is  granted  a  right  of  way  100  feet  in  width  on  each  side  of  said 
railroad,    where   it    may   pass  through   the  public  domain,  including 
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all  necessary  grounds  for  station  building's,  workshops,  depots, 
machine  shops,  switches,  side  tracks,  turntables  and  water  stations, 
and  such  **right  of  way'*  is  exempted  thereby  from  taxation  within 
the  territories :  held^  that,  even  if  the  railroad  did  not  obtain  the  fee 
in  such  public  land  by  virtue  of  the  act,  the  **right  of  way"  granted 
thereby  is  real  estate  corporeal  quality,  and  not  a  mere  right  of  pas- 
sage ;  and  that  whatever  is  erected  thereon  is  a  part  thereof,  and 
exempt  fron}  taxation  if  within  a  territory.  Territory  of  New  Mexico 
V,  U.  S.  Trust  Co.  z/.  New  York  (U.  S.),  14  Am.  &  Eng.  R.  Cas.,  N. 
S.,  811. 

4.  Same — Repair  Shops. 

Illinois  statute  of  1872,  relating  to  the  taxation  of  railroads,  pro- 
vides that  in  assessing  a  right  of  way  for  taxation  it  shall  include 
not  only  the  main  and  side  tracks  and  turnouts,  but  all  stations  and 
improvements  thereon.  Plaintiff  company'  occupied  a  strip  of  land 
500  feet  wide  and  about  half  a  mile  long,  with  the  main  track  running 
through  it,  and  the  remainder  used  for  side  tracks,  turnouts,  machine 
fhops,  and  repair  shops:  held^  that  this  was  properly  included  in 
the  assessment.     Chicago,  R.  I.  &  P.  R.  Co.  v.  People,  4  lU.App.  468. 

6.  Same— Station  Buildings. 

In  United  States  Trust  Co.  v.  Atlantic  &  P.  R.  Co.,  8  N.  Mex.  673, 
47  Pac.  Rep.  725,  it  appeared  that  the  Act  of  Congress  of  July  27, 
1866,  granted  to  the  Atlantic  and  Pacific  Railroad  Company  a  right 
of  way  200  feet  wide  where  it  passes  through  the  public  domain, 
including  all  necessary  ground  for  stations,  buildings,  works,  etc., 
and  provided  that  the  right  of  way  should  be  exempt  from  taxation 
within  the  territories:  held^  that  the  exemption  included  station 
buildings,  ties,  and  other  appurtenances  to  the  right  of  way. 

6.  Same — Personal  Property  Attached  to  Soil. 

Under  the  act  of  Congress  chartering  the  company,  its  right  of  way 
through  the  public  lands  of  Montana  was  an  easement  therein ;  and 
the  roadbed,  ties  and  rails,  and  necessary  buildings  attached  to  the 
soil,  and  all  the  personal  property  of  the  company  attached  to  the 
soil  within  the  boundaries  of  such  right  of  way  was  a  part  of  such 
land  and  therefore  exempt  from  taxation  under  the  provisions  of  said 
act.  Northern  Pac.  R.  Co.  v*  Carland,  17  Am.  &  Kng.  R.  Cas.  364, 
5  Mont.  146,  3  Pac.  Rep.  134. 

7.  Same— Lots  Used  for  Machine  Shop  and  Side  Tracks  as  Part  of. 

In  this  case  two  lots  of  a  railway  company  contained  about  32  acres 
after  deducting  a  strip  100  feet  wide  running  through  them  occupied 
as  the  main  track.  The  32  acres  were  covered  by  tracks  used  all  the 
time  for  the  purpose  of  running  cars  and  engines  over  them,  and  for 
switching  cars,  making  up  trains,  loading  and  unloading  cars,  and 
for  various  other  purposes  in  the  transaction  of  the  company's  busi- 
ness. It  was  also  used  for  car  shops,  machine  shops,  blacksmith 
shops,  foundry,  round  houses,  freight  depots,  stock  yards,  paint  shops, 
etc. :  held^  that  the  whole  of  the  lots  constituted  a  part  of  the  com- 
pany's right  of  way,  and  its  railroad  track,  and  as  such  could  not 
legally  be  assessed  by  the  local  township  assessors.  But  land  cannot 
be  regarded  as  right  of  way  merely  because  one  or  even  two  side 
tracks  may  be  constructed  upon  it.  The  land  must  be,  in  fact,  ap- 
propriated for  the  purpose  of  the  right  of  way.  The  Chicago  & 
Alton  R.  R.  Co.  v.  People,  98  111.  351,  5  Am.  &  Eng.  R.  Cas.  94. 

B.  PROPERTY  NOT  EXEMPT. 
I .  Beginning  of  Exemption. 

A  provision  in  a  railroad  charter  by  which  *Hhe  capital  stock  of  a 
railroad  company  shall  be  exempt  from  taxation,  and  its  road,  fixtures* 
workshops,  warehouses,  vehicles  of  transportation,  and  other  appurte- 
nances shall  be  exempt  from  taxation  for  ten  years  after  the  comple- 
tion of  said  road  within  the  limits  of  this  state"  does  not  exempt  the 
road,  fixtures,  and  appurtenances  from  taxation  before  such  comple- 
tion of  the  road.  Vicksburg,  S.  &  P.  R.  Co.  v,  Dennis,  24  Am.  A 
Eng.  R.  Cas.  500,  116  U.  S.  665,  6  Sup.  Ct.  Rep.  625. 
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2.  Bonds  in  Hands  of  Individual  Bondholders. 

The  bonds  of  an  incorporated  company  which  by  its  charter  is  ex- 
empt from  taxation  are  not  exempt  from  taxation  in  the  hands  of 
individual  bondholders,  creditors  of  the  corporation,  whether  such 
bondholders  are  also  stockholders  or  not.  State  (Fish,  Pros.)  v. 
Branin,  23  N.  J.  L#.  484. 

3.  Branch  Lines  Constructed  Subsequent  to  Constitutional  Inhibition. 
Under  the  charter  of  the    Chicago,    B.    &  K.  C.  R.  Co.,  which  was 

g-ranted  in  1857,  the  company  was  authorized  to  construct  branch 
roads  and  its  property  was  exempt  from  taxation.  Under  Const.  Mo. 
1865,  railroad  property  could  not  be  exempt.  In  1868  a  branch  waa 
constructed  under  an  act  providing-  that  the  cost  of  constructing  it 
and  the  main  line  should  be  kept  separate,  that  neither  should  be 
liable  for  the  debts  nor  share  in  the  profits  of  the  .other,  and  the 
branch  stockholders  had  nothing  to  do  with  the  stockholders  of  the 
main  line :  held^  that  the  branch  road  was  not  exempt  from  taxation. 
State  V.  Chicago.  B.  &  K.  C.  R.  Co.,  89  Mo.  523,  14  S.  W.  Rep. 
522.     But  see  Atlanta,   etc.,  R.  Co.  v.  Allen,  15  f'la.  637. 

4-.  Branch  Road  Subsequently  Acquired. 

The  privilege  of  exemption  from  taxation  granted  to  a  company 
with  respect  to  its  main  line,  does  not  by  implication  extend  to  a 
branch  road  which  it  acquires,  or  is  authorized  to  construct.  Wil- 
mington A  W.  R.  Co.  V,  Alsbrook,  53  Am.  &  Eng.  R.  Cas.  687,  146 
U.  S.  279,  13  Sup.  Ct.  Rep.  72. 

6.  Contingent  Right  of  Pre-emption  in  Lands  Granted  by  United 
States — State  Taxation. 
The  case  of  Kansas  Pacific  R.  Co.  v.  Preacott,  16  Wall.  603,  affirmed 
so  far  as  it  holds  that  lands  for  which  the  United  States  has  not 
issued  a  patent,  and  on  which  the  costs  of  survey  have  not  been  paid, 
are  exempt  from  state  taxation ;  but  overruled  so  far  as  it  holds  that 
a  contingent  right  of  pre-emption  in  land  grants  to  the  Pacific  rail- 
road constitutes  such  exemption.  Union  Pac.  R.  Co.  v,  McShane,  22 
Wall.  (U.  S.)  444,  11  Am.  Ry.  Rep.  456. 

6.  Exemption  of  Depots  Not  Included  in  Exemption  of  Track. 

In  Portland,  etc.,  R.  Co.  z/.  Saco,  60  Me.  196,  it  was  held  that  a 
statute  merely  exempting  the  track  and  the  land  upon  which  it  waa 
constructed  did  not  exempt  the  company's  depots. 

7.  Equipments  Not  included  in  Road  and  Its  Appendages. 

The  phrase  **road,  with  its  appendages,"  in  a  railroad  charter  tax 
provision,  does  not  include  the  equipments,  cars,  engines,  or  other 
personal  property  of  the  company,  but  is  applied  to  the  real  estate. 
State  Treasurer  v,  Somerville  &  E.  R.  Co.,  28  N.  J.  I^.  21. 

8.  Franchises  Where  Roadbed  Exempt. 

Railroad  franchises  are  not  exempt  merely  because  the  roadbed  is. 
Atlantic,  etc.,  R.  Co.  v.  Commissioners,  87  N.  Car.  129. 

9.  Money  on  Hand  and  on  Deposit. 

In  Richmond  &  D.  R.  Co.  v.  Com*rs  of  Alamance  County,  7  Am.  Sl 
Kng.  R.  Cas.  339,  84  N.  Car.  504,  it  appeared  that  under  the  charter 
of  the  North  Carolina  R.  R.  Co.,  all  real  estate  held  by  the  company 
for  right  of  way,  for  station  places  and  workshop  location,  the  ma- 
chinery, tools  and  implements  employed  in  the  manufacture  and 
repair  of  cars  and  engines,  and  office  lots  necessary  for  the  use  of  its 
officers,  are  exempt  from  taxation  until  the  dividends  of  profits  shall 
exceed  six  per  cent,  per  annum:  held^  that  the  company  was  not 
exempt  under  these  provisions  with  respect  to  money  on  hand  and  on 
deposit  and  was  also  liable  upon  shares  of  stock  held  by  it  for  the 
years  1875  and  1876. 

10.  Money  Deposited  in  Bank  by  Receiver. 

Texas  Act  of  March  10,  1875,  does  not  exempt  from  taxation  any 
property  not  exclusively  acquired  by  virtue  of  the  charter  of  the  com- 
pany.    Money  deposited  in  a  bank  by  the  receiver,    not   being  shown 
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to  have  been  acquired  exclusively  under  the  charter  of  the  company, 
is  not  exempt  from  taxation  under  said  act.  Campbell  v,  Wig-g-ins, 
85  Tex.  424,  21  S.  W.  Rep.  S99. 

11.  Ownership  Where  Conveyance  of  Beneficial  Interest. 

In  determining-  the  question  whether  a  sale  or  conveyance  of  land  by 
a  railroad  has  been  made,  the  mere  form  or  terms  of  the  agreement 
by  which  the  title  is  affected  is  not  alone  to  be  considered,  but  rather 
the  real  character  of  the  transaction.  If  the  corporation  has  conferred 
upon  the  grantees  the  entire  beneficial  interest  in  the  property,  even 
though  it  still  retains  the  bare  legal  title,  the  exemption  from  taxa- 
tion ceases.  And  if  the  corporation,  while  actually  intending  to 
convey  the  beneficial  interest  in  the  lands,  has  reserved  a  form  of 
ownership  or  right  of  redemption  only  for  the  purpose  of  preserving 
the  exemption  from  taxation,  the  reservation  is  fraudulent  as  to  the 
state,  and  ineffectual.  St.  Paul  &  S.  C.  R.  Co.  v,  McDonald  (Minn.), 
22  Am.  &  Eng.  R.  Cas.  208,  214. 

12.  Ownership  Where  Contractors  Own  Beneficial  Interest. 

A  railroad  company  in  part  payment  of  the  construction  of  its  road, 
agreed,  as  soon  as  it  received  title  to  certain  lands,  to  convey  them 
to  the  contractors  or  such  persons  as  they  should  designate.  The 
agreement  provided  in  effect  that  the  contractors  should  have  the 
option  of  leaving  the  title  in  the  name  of  the  company  and  having  it 
dispose  of  the  lands  for  their  benefit.  It  was  held  that,  as  the  entire 
consideration  had  passed  before  the  contract  was  made,  the  equitable 
title  passed  to  the  contractors ;  that  the  company  held  only  the  leg-al 
title  as  trustee  for  them,  the  entire  beneficial  interest  being  in  the 
contractors;  and  that  the  lands  were  taxable.  State  v,  Winona  &  St. 
P.  R.  Co.,  21  Minn.  472.  In  St.  Paul  &  C.  R.  Co.  v,  McDonald,  34 
Minn.  195,  the  court  held  the  lands  to  be  taxable  although  the  in- 
strument in  question  was  in  form  of  a  mortgage  in  favor  of  the 
contractors.  Special  stress  was  placed  upon  the  fact  that  the  organ!- 
zation  of  the  railroad  company  was  kept  up  by  the  construction  com- 
pany solely  for  the  purpose  of  escaping  taxation,  although  the  railroad 
had  long  been  sold  and  the  company  had  ceased  to  do  business  as  a 
common  carrier.  See  also,  State  v,  Webber,  38  Minn.  397;  State  v. 
Southern  Minn.  R.  Co.,  21  Minn.  344.  St.  Paul  &  Sioux  City  R.  Co. 
V,  Robinson,  39  Am.  &  Eng.  R.  Cas.  510. 

13.  Railroads  Owned  by  State. 

The  provision  of  N.  Car.  Const,  art.  5,  {  6,  exempting  property  be- 
longing to  the  state  from  taxation,  does  not  embrace  the  interest  of 
the  state  in  business  enterprises,  such  as  railroads  and  the  like,  but 
applies  to  property  held  for  state  purposes.  Atlantic  &  N.  C.  R.  Co. 
V,  Carteret  County  Com*rs,  75  N.  Car.  474. 

14.  Railroad  Not  Equitable  Owner  of  Leased  Land. 

Where  an  individual  buys  land  and  pays  the  consideration  therefor 
with  his  own  money,  and  takes  the  deed  to  himself,  an  oral  agree- 
ment entered  into,  binding  him  to  lease  the  land  to  a  railroad  com- 
pany for  1,000  years,  does  not  make  the  company  the  equitable  owner 
of  the  land,  so  as  to  bring  it  within  the  provisions  of  a  law  exempting 
the  lands  of  the  company  from  taxation.  Com.  v,  Maysville  &  B.  S. 
R.  Co.  (Ky.),  21  S.  W.  Rep.  342. 

15.  Right  of  Way  Improvements. 

The  exemption  of  the  right  of  way  of  a  railroad  company  from  tax- 
ation does  not  exempt  the  improvements  attached  thereto.  Atlantic 
&  Pacific  R.  Co.  v,  Yavapai  County  (Ariz.),  39  Am.  &  Eng.  R.  Cas. 
543. 

16.  Same^-Superstructure. 

The  exemption  of  a  right  of  way  from  taxation  does  not  exempt 
the  superstructure,  that  is  a  railway  thereon.  Atlantic  &  P.  R.  Co.  if, 
Lresueur  (Ariz.),  37  Am.  A  Eng.  R.  Cas.  368,  19  Pac.  Rep.  157. 

17.  Stables  and  Other   Buildings  of  Street   Railway  Where  Road  and 
Live  Stock  Exempt. 

Under  a  contract  between  a  municipality  and  a  street-railroad  com* 
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pany  providing  that  *  'the  road,  rolling  and  live  stock  of  said  com- 
pany" should  be  exempt  from  taxation,  stables,  shops,  houses  for 
storage  of  lumber,  and  other  like  conveniences  are  not  exempted ; 
and  this  construction  is  not  altered  by  the  fact  that  the  president  of 
the  toad  and  other  interested  witnesses  testified  that  they  understood 
when  the  franchise  was  granted  that  it  included  such  appurtenances 
or  conveniences  as  the  above.  Atlanta  St.  R.  Co.  v.  Atlanta,  66  Ga. 
104. 

18.  Timber  Cut  from  Exempt  Land. 

Logs  are  not  exempt  from  taxation  because  cut  for  sale  from  ex- 
empt land.  State  v.  Northern  Pac.  R.  Co.,  39  Minn.  25,  38  N.  W. 
Rep.  635. 

10.  Transfer  of  Beneficial  Interest  in  Land  to  Stockholders. 

By  a  contract  entered  into  by  a  company  *' special  land  stock'*  was 
created  and  divided  gratuitously  among  the  common  stockholders. 
The  special  stock  gave  to  the  holder  no  rights  in  the  corporate  prop- 
erty or  management,  but  simply  entitled  him  to  a  proportionate  share 
in  the  proceeds  of  lands  set  apart  to  be  disposed  of  for  the  benefit  of 
all  the  holders.  A  trustee  for  the  holder  was  designated  by  the  in- 
strument, and  an  irrevocable  power  of  attorney  was  made  to  another 
person  to  sell  the  lands  and  apply  the  proceeds.  The  holders  of  the 
*' special  stock"  were  authorized  to  remove  all  officers  and  agents 
connected  with  the  management  of  the  property,  and  also -to  remove 
the  land  trustee  and  attorney  in  fact  and  appoint  others;  but  until  the 
exercise  of  these  powers  the  powers  of  the  trustee  were  vested  in  the 
company.  There  was  never  any  reasonable  expectation  of  residuary 
benefit  resulting  to  the  company :  /leldf  that,  although  the  legal  title 
to  the  lands  remained  in  the  company,  the  effect  of  the  contract  was 
to  transfer  the  entire  beneficial  interest  therein  to  the  stockholders 
^nrithout  reserve,  notwithstanding  the  formal  provision  for  a  resulting 
interest,  and  the  reservation  of  power  of  redemption,  and  that  the 
lands  were  no  longer  exempt  from  taxation  as  part  of  the  unconveyed 
land  grant  of  the  company.  St.  Paul  A  S.  C.  R.  Co.  v,  Robinson, 
39  Am.  A  Kng.  R.  Cas.  502,  40  Minn.  360,  42  N.  W.  Rep.  79. 

C.  THE    EFFECT    OF    CONSOLIDATION    OF    RAII^ROAD    ON 

RIGHT  TO  EXEMPTION  FROM  TAXATION. 

See  Yazoo,  etc.,  R.  Co.  v,  Adams  (U.  S.),  20  Am.  A  Eng.  R.  Cas., 
N.  S.,  1,  and  note,  20  et  seq. 

D.  WHETHER    EXEMPTION    FROM    ORDINARY   TAXES    IN- 
CLUDES EXEMPTION  FROM  LOCAL  ASSESSMENTS. 

1.  In  General. 

An  exemption  from  taxation  is  to  be  taken  as  an  exemption  from 
the  burden  of  ordinary  taxes,  and  does  not  relieve  from  the  obligation 
to  pay  special  assessments,  imposed  to  pay  the  cost  of  local  improve- 
ments, and  charged  upon  contiguous  property  upon  the  theory  that 
it  is  benefited  thereby.  Illinois  C.  R.  Co.  v,  Decatur,  54  Am.  &  Eng. 
R.  Cas.  282,  147  U.  S.  190,  13  Sup.  Ct.  Rep.  293;  Illinois  Cent.  R.  Co. 
V.  City  of  Mattoon  (111.),  30  N.  E.  Rep.  773;  Winona  &  St.  P.  R.  Co. 
z».  Watertown,  1  S.  Dak.  46,  44  N.  W.  Rep.  1072;  Sheehan  v,  Gk)od 
Samaritan  Hospital,  50  Mo.  155 ;  State  v.  Jersey  City,  36  N.  J.  L.  56 ; 
State  V.  Newark,  35  N.  J.  L.  157;  State  v.  Mayor,  etc.,  of  Newark, 
27  N.  J.  L.  185 ;  State  v.  Haight,  35  N.  J.  L.  40. 

Where  provision  is  made  in  a  grant  to  a  company  by  the  former 
territory  of  Minnesota,  while .  the  territory  of  Dakota  was  a  part 
thereof,  exempting  its  property  from  "all  taxation,'*  the  real  estate 
of  the  company  is  not  thereby  exempted  from  an  assessment  for  local 
municipal  improvements.  Such  an  assessment  is  not  taxation,  within 
the  meaning  of  the  grant.  Winona  A  St.  P.  R.  Co.  v,  Watertown, 
1  S.  Dak.  46,  44  N.  W.  Rep.  1072. 

2.  Local  Assessments  Not  a  "Tax  or  Impost." 

The  charter  of  the  prosecutor  provides  for  the  payment  by  the  com- 
pany of  a  state  tax,  and  contains  a  proviso  that  '*no  other  tax  or  im- 
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post  shall  be  levied  or  assessed  upon  said  company"  :  held,  that  the 
word  **assessed*'  in  the  proviso  cannot  have  the  force  and  meaning* 
of  describing  special  levies  for  public  improvements,  but  is  used 
merely  to  describe  the  act  of  levying  the  tax  or  impost ;  and  that  the 
company  is  not,  by  the  proviso,  exempt  from  assessments  for  local 
improvements.  State  (New  Jersey  Midland  R.  Co.,  Pros.)  v.  Mayor, 
etc.,  of  Jersey  City,  1  Am.  &  Eng.  R.  Cas.  406,  42  N.  J.  L.  97. 

3.  Exemption   from    Local   Assessments  Where  Gross   Earnings   Are 

Taxed. 
Under  the  amended  charter  of  defendant  corporation,  granting  in 
terms  an  exemption  from  all  taxation  and  from  all  assessments  in 
respect  to  its  railroad  and  its  appurtenances  and  appendages,  and  all 
other  property,  estate,  and  effects  of  said  company,  and  also  its  cap- 
ital and  stock,  and  declaring  that  the  payment  by  it  of  the  per  centum 
of  gross  earnings  as  therein  provided,  annually,  **shall  be  and  is  in 
full  of  all  taxation  and  assessment  whatever,"  no  special  assessment 
for  any  local  improvement  can  be  imposed  upon  any  portion  of  its 
railroad,  or  any  of  its  real  estate  used  in  connection  therewith.  St. 
Paul  V.  St.  Paul  &  S.  C.  R.  Co.,   23  Minn.  469,  17  Am.  Ry.  Rep.  177. 

4.  Exemption  from  "Taxes  and  Assessments"  Included  in  Exemption 

from   Local  Assessments. 

But  in  Brightman  v,  Rivner,  22  Wis.  54,  it  was  held  that  a  clause 
in  the  charter  of  a  railroad  company  exempting  it  from  **taxes  and 
assessments"  exempted  it  from  local  assessments. 

And  in  First  Div.  St.  P.  &  P.  R.  Co.  v.  St.  Paul,  21  Minn.  526,  18 
Am.  Ry.  Rep.  435,  it  was  held  that  under  the  charter  of  a  company 
which  exempts  its  property  (other  than  its  land  grant)  from  all  as- 
sessments and  taxes  whatever,  by  the  territory  or  future  state,  or  by 
any  county,  city,  town,  village,  or  other  municipal  authority  in  the 
territory  or  state,  the  property  held  by  it  for  the  purposes  of  its  rail- 
road is  not  subject  to  assessments  for  local  improvements. 


Mayor,  ktc,  op  City  op  Newark  v.  State  Board 

OP  Taxation  etal. 

{Supreme  Court  of  New  Jersey ,  June  lo^  /^oi.) 

[49  Atl.  Rep.  525.] 

Street  Railroads— Highways— Interest — Rightof  Way— Taxation  as  Real 
Estate.* 

The  North  Jersey  Street-Rail  way  Company  has  such  an  interest  in 
the  soil  of  the  highways  over  which  it  passes  as  is  taxable  as  real  es- 
tate. 

Garrison,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  mayor  and  common  council  of  the  city  of 
Newark  against  the  state  board  of  taxation  and  the  North 
Jersey  Street- Railway  Company  to  review  the  action  of  the 
board  in  reducing  the  railroad  company's  assessment  on  its 
right  of  way.     Decision  of  the  board  reversed. 

Argued  February  term,  1901,  before  VAN  SYCKEL,  GAR- 
RISON and  FORT,  JJ. 

Herbert  Boggs  and  Henry  Young,  for  plaintiff. 
Spencer  Weart  and  Geo.  T.  Werts,  for  defendants. 

*See  generally,  7  Rap.  A  Mack*s  Dig.  861  et  seq.;  25  Am.  &  Eng.  Enc. 
Law  650  et  seq. 
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VAN  SYCKEL,  J.  The  board  of  assessment  and  revision 
of  taxes  of  the  City  of  Newark  levied  an  assessment  for 
the  year  1900  on  the  property  of  the  North  Jersey 
Street- Railway  Company  to  the  amount  of  $3, 100,000.  *  On 
appeal  to  the  state  board  of  taxation,  the  assessment  was 
reduced,  and  fixed  at  the  sum  of  $2,265,979.42  upon  the  real 
and  personal  property  of  the  said  company.  The  writ  of 
certiorari  in  this  case  is  prosecuted  to  test  the  legality  of  the 
action  of  the  state  board. 

The  conclusions  of  the  state  board,  and  the  facts  upon 
which  its  decision  is  based,  are  set  forth  in  the  printed  book. 
The  state  board  justified  the  reduction  of  the  assessment  upon 
the  assertion  that  the  trolley  company  had  no  greater  right  in 
the  street  than  the  traveler  upon  it,  on  foot  or  in  the  ordinary 
vehicle,  and  that  it  therefore  had  no  taxable  interest  in  the 
soil  of  the  street.  The  basis  adopted  for  estimating  the 
burden  was  the  cost  of  reproduction  of  the  company's  rails, 
stringers,  poles,  wires,  dynamos,  etc.,  including  the  cost  of 
labor  in  laying  and  erectine  the  same,  deducting  14  per  cent. 
for  depreciation.  In  discussing  this  question  to  a  just  con- 
clusion, we  must  not  fail  to  observe  the  distinction  between 
the  franchise  of  the  company,  which  is  taxable  by  the  state 
for  its  own  purposes,  and  the  property  acquired  by  the  cor- 
poration to  enable  it  to  enjoy  its  franchise.  Such  property  is 
under  our  laws  taxable  by  the  local  authorities.  Pipe-Line 
Co.  v.  Berry,  53  N.  J.  Law,  212,  21  Atl.  490.  The  assessment 
of  the  Newark  board  was  imposed  under  the  act  of  April  11, 
1866  (3  Gen.  St.  p.  3292).  The  second  section  provides  that 
all  real  estate,  whether  owned  by  individuals  or  corporations, 
shall  be  liable  to  taxation  at  its  full  value.  The  third  section 
provides  that  '4he  term  'real  estate,'  as  used  in  the  act,  shall 
be  construed  to  include  ail  lands,  all  water  power  thereon  or 
appurtenant  thereto,  and  all  buildings  or  erections  thereon 
or  affixed  to  the  same,  trees  and  underwood  growing  thereon, 
and  all  mines,  quarries,  peat  and  marl  beds,  and  all  fisheries.'* 
The  underlying  question,  therefore,  in  this  case  is  whether 
the  defendant  company  has  an  interest  in  the  .soil  of  the 
highway  which  is  taxable  as  real  estate. 

It  must  be  assumed  that  the  laying  of  the  trolley  tracks  in  the 
highway  imposes  no  additional  servitude  upon  the  title  of 
the  abutting  owner,  and  that  as  between  the  company  and 
the  abutting  owner  nothing  is  taken  from  such  owner  for 
which  he  is  entitled  to  compensation.  That  is  now  the 
settled  law  of  this  state.  But  the  question  now  presented  is 
entirely  different.  It  is  a  question  between  the  public  and 
the  trolley  company,  and  not  between  the  trolley  company  and 
the  abutting  owner  on  the  highway.  As  between  the  public 
and  the  trolley  company,  has  the  latter  an  interest  in  land.^ 
It  will  not  be  controverted  that  the  right  in  the  highway,  which 
the  public  authorities  have  acquired  as  against  the  abutting 
owner,  is  an  interest  in   land.     Hoboken   Land   &   Improve- 
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ment  Co.  v.  Mayor,  etc.,  of  City  of  Hoboken.  36  N.  J.  Law, 
551.  As  between  the  city  of  Newark,  having  such  title  to  the 
higrhways,  and  the  trolley  company,  the  latter  has  acquired 
the  rie:ht  to  lay  in  the  soil  the  foundations  for  its  tracks  and 
to  lay  rails  thereupon,  and  the  right  to  the  continuous,  unin- 
terrupted occupancy  of  such  part  of  the  public  estate.  Its 
poles  and  its  tracks  are  there  permanently,  to  the  exclusion  of 
any  other  person  that  mifi:ht  desire  to  occupy  the  land,  and 
during  the  life  of  the  errant  the  city  of  Newark  will  be  without 
power  to  remove  them.  The  company  has  a  grant  of  part  of 
the  public  estate  for  its  own  permanent  exclusive  use,  and 
that  is  an  interest  in  real  estate.  The  part  must  be  of  the 
same  character  as  the  whole.  The  assertion  that  the  right  in 
the  soil  of  the  highway,  acquired  and  used  by  the  trolley  com- 
pany, is  no  greater  than  that  enjoyed  by  the  public  in  gen- 
eral, is  not  only  in  conflict  with  the  evidence  of  our  senses, 
but  is  rejected  by  the  adjudged  cases  on  the  subject.  If  the 
right  is  no  greater,  why  may  not  every  individual  exercise  and 
enjoy  it  without  an  express  grant .^  Take  like  from  like,  and 
nothing  remains  to  be  the  subject  of  a  grant.  The  right  of 
the  horse-railroad  company  is  exclusive,  and  entitles  it  to 
exclude  from  the  habitual  and  continuous  use  of  its  tracks  all 
others  who  attempt  to  act  in  competition  with  it.  Citizens' 
Coach  Co.  v.  Camden  Horse  R.  Co.,  33  N.  J.  Eq.  267,  36  Am. 
Rep.  542,  in  New  Jersey  court  of  errors  and  appeals.  In 
Milhau  V.  Sharp,  27  N.  Y.  620,  84  Am.  Dec.  316,  the  court  in 
speaking  of  a  resolution  which  authorized  the  laying  of  a  street 
railway  in  Broadway,  said:  **Upon  the  acceptance  of  the 
resolution,  if  valid,  it  became  a  contract  between  the  parties, 
binding  each  to  the  observance  of  all  its  provisions.  It  was 
something  more  than  a  mere  executory  contract  between  the 
parties.  It  amounted  also  to  an  immediate  grant  to  the 
defendants  of  an  interest,  and,  it  would  seem,  of  a  freehold 
interest,  in  the  soil  of  the  streets.  The  rails,  when  laid, 
would  become  a  part  of  the  real  estate,  and  the  exclusive 
right  to  maintain  them  would  be  vested  in  the  defendants. 
The  title  tq  the  rails,  when  attached  to  the  land,  and  such 
rieht  in  the  land  as  may  be  requisite  for  their  maintenance, 
are  therefore  granted  to  the  defendants  by  the  resolution." 
Equally  pronounced  is  the  judgment  of  the  supreme  court  of 
Connecticut.  In  City  of  New  Haven  v.  Fairhaven  &  W.  R. 
Co.,  38  Conn.  422,  9  Am.  Rep.  399,  the  court  said:  **The 
defendant's  property  consists  in  part  of  rails,  sleepers,  ties, 
and  spikes,  so  laid  into  and  attached  to  the  soil  in  the  street, 
where  the  improvement  was  made,  as  to  become  a  part  of  the 
realty.  That  property  so  situated  is  real  estate  has  been 
repeatedly  decided.  We  entertain  no  doubt  that  this  ought  to 
be  regarded  as  real  estate,  and  as  such  liable  to  assessment 
like  other  real  estate  especially  benefited,  unless  there  is 
something  in  the  charter  showing  that  the  legislature  did  not 
intend  that  this  species  of  property  should  be  assessed."     To 
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the  like  effect  are  the  judicial  declarations  in  the  following: 
cases:  Providence  Gas  Co.  v.  Thurber,  2  R.  I.  21,  (;5  Am. 
Dec.  621;  City  of  Chicago  v.  Baer,  41  111.  306;  Chicago  City 
R.  Co.  V.  City  of  Chicago,  90  111.  573,  32  Am.  Rep.  54; 
Appeal  of  North  Beach  &  M.  R.  Co.,  32  Cal.  500;  People  v. 
Cassity,  46  N.  Y.  46;  Smith  v.  Mayor,  etc.,  68  N.  Y.  552; 
People  V.  Commissioners  of  Taxes  and  Assessments  for  City 
and  County  of  New  York,  82  N.  Y.  459. 

In  the  cases  of  Telegraph  Co.  v.  Hess,  125  N.  Y.  641,  26  N. 
E.  919,  and  People  v.  Dolan,  126  N.  Y.  166,  27  N.  E.  269, 
12  L.  R.  A.  251,  the  question  was  whether  the  companies  had 
an  irrevocable  franchise  to  occupy  the  public  streets,  and  it 
involved  the  construction  of  the  New  York  statute  (Acts  1848, 
c.  265,  as  amended  by  Acts  18531  c.  471)*  Those  cases  held 
that  it  was  a  mere  revocable  license.  The  defendant  railway 
company  will  not,  I  presume,  contend  that  such  a  limitation 
exists  upon  its  title  under  the  laws  of  this  state.  The 
decisions  in  this  state  are  in  harniony  with  the  earlier  New 
York  cases  and  other  decisions  of  like  import.  Pipe-Line 
Co.  V.  Berry,  53  N.  J.  Law,  214,  21  Atl.  490;  Passaic  Water 
Co.  V.  City  of  Paterson,  56  N.  J.  Law.  471,  29  Atl.  185; 
Newark  &  H.  Traction  Co.  v.  Mayor,  etc.,  of  Borough  of 
North  Arlington  (N.  J.  Supp.)  46  Atl.  568.  In  the  latter  case 
Mr.  Justice  Collins  says:  **That  the  interest  of  the  railway 
company  in  the  street  is  real  estate  cannot  be  questioned," — 
and  he  refers  with  approval  to  the  New  York  cases.  The 
English  cases  accord  with  the  view  of  our  supreme  court. 
Rex  V.  Mayor,  etc.,  of  Bath,  14  East,  609;  Rex  v.  Rochdale 
Waterworks,  i  Maule  &  S.  634;  Rex  v.  Birmingham  Gaslight 
&  Coke  Co.,  I  Barn.  &  C.  506;  Rex  v.  Brighton  Gaslight  & 
Coke  Co.,  s  Barn.  &  C.  466;  Electric  Tel.  Co.  v.  Overseers  of 
the  Poor  of  Salford  Tp.,  11  Exch.  181:  Cory  v.  Bristow,  i  C. 
P.  Div.  54,  affirmed  in  2  App.  Cas.  262. 

It  is  suggested  that  the  public  authorities  hold  their  legal 
title  to  the  highway  as  trustees  for  all  the  people,  and  that  a 
trustee  is  without  capacity  to  part  with  its  legal  title  to  what 
it  holds  in  trust.  There  is  no  such  general  legal  rule  making 
a  trustee  incapable  of  transmitting  the  legal  title.  The 
power  of  the  trustee  in  that  respect  depends  upon  the  fact 
whether  it  is  consistent  with,  and  in  dtie  execution  of,  his 
trust.  It  may  be  that  in  the  execution  of  the  trust  he  must 
convey  his  entire  legal  estate,  or  a  part  of  it,  or  a  lesser  estate. 
In  the  case  of  this  street-railway  company,  the  legislature  has 
authorized  the  city  of  Newark  to  grant  to  the  company  the 
exclusive  use  of  a  portion  of  the  soil  of  the  streets.  The 
grant  has  been  made,  and  our  courts  have  upheld  such  grants 
as  valid  and  effectual.  If  this  railway  company  was  without 
this  legal  right,  and  without  the  justification  based  upon  it, 
it  would  be  indictable  for  maintaining  a  public  nuisance  in 
the  highway.  No  one  would  doubt  that  an  individual,  who, 
without  express  authority,    occupied  the  street  with  a   like 
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obstruction,  would  be  amenable  to  the  criminal  law.  In  New 
York,  the  city  owns  the  fee  of  the  streets;  but,  as  the  public 
authorities  hold  it  in  trust  for  public  uses  as  a  hig^hway,  they 
have  no  greater  capacity  to  convey  a  part  of  their  legal  estate 
than  the  public  authorities  in  this  state  have  to  convey  a  part 
of  the  lesser  estate  vested  in  them  in  trust.  In  my  judgment, 
therefore,  the  street-railway  company  has  such  an  interest  in 
the  soil  of  the  highways  over  which  it  is  laid  as  is  taxable  as 
real  estate.  The  action  of  the  state  board  of  taxation  was 
based  upon  an  erroneous  legal  principle,  and  should  be  set 
aside. 

FORT,  J.,  concurs.  ' 

GARRISON,  J.  (dissenting).  The  questions  upon  which 
unanimity  is  lacking  are:  What  does  a  trolley  company  own 
in  the  streets  of  this  state  .^  and  how  should  it  be  taxed  there- 
for? My  colleagues  think  that  it  owns  '^an  interest  in  the 
soil  of  the  highways  over  which  it  passes,"  and  that  this  is 
real  estate,  for  which  it  should  be  taxed  at  its  true  value.  I 
think  that  it  owns  whatever  personal  property  it  has  lawfully 
annexed  to  the  soil  of  the  highway,  for  which  it  should  be 
taxed  at  its  true  value  in  its  permanent  environment.  This 
is  the  point  of  difference  between  us. 

We  agree  that  it  is  the  settled  law  of  this  state  that  the 
abutting  owner,  by  reason  of  the  servitude  of  a  suirface  railway, 
parts  with  nothing  that  he  had  not  previously  parted  with  to 
the  public.  We  must  likewise  agree  that,  prior  to  the  imposi- 
tion of  the  railway  use,  the  estate  in  the  soil  of  the  highway 
had  been  so  disposed  between  the  private  owner  and  the 
municipal  entity  representing  the  public  that  in  the  private 
owner  rested  the  legal  estate  to  the  fee,  while  in  the  repre- 
sentative of  the  public  vested  the  legal  estate  of  an  easement 
sufficiently  broad  to  cover  all  public  uses  whatsoever,  including 
that  of  operating  a  railway  by  electricity.  Most  probablv 
we  agree  in  regarding  this  easement  as  a  trust  to  be  adminis- 
tered for  the  benefit  of  the  public.  I,  at  least,  so  regard  it.  At 
this  point  we  diverge.  The  position  taken  by  the  opinion  is 
that  the  trustee,  by  permitting  one  of  the  public  to  make  a 
special  use  of  the  common  right,  parts  with  whatever  legal 
estate  is  necessary  to  support  such  separate  easement ;  whereas 
my  view  is  that  the  trustee  permits  such  use  as  part  of  the 
administration  of  its  trust,  and  to  that  end  it  must  retain  its 
legal  estate.  From  the  same  circumstance  from  which  is  im- 
plied a  partition  of  the  public  easement  that  vested  in  a 
single  grantee  a  several  interest  in  the  realty,  I  imply  only  an 
executed  license  to  participate  in  the  common  easement  in 
an  authorized  manner.  The  difference  is  fundamental,  and 
is  too  far-reaching  to  be  passed  over,  because  in  a  given  case 
its  practical  bearing  upon  the  question  of  valuation  may  be 
inappreciable.  The  elaborate  reasoning  of  the  opinion 
delivered  in  the  court  of  errors  by   Mr.    Justice   Magie,  in  the 


Am&Eng  TAXATION  313 

RCas 

Mayor,  etc.,  of  City  of  Newark  v.  State  B*d  of  Taxation 

case  of  Citizens'  Coach  Co.  v.  Camden  Horse  R.  Co.,  33  N.  J. 
Eq.  267,  supports  the  view  for  which  I  contend,  and  is  entirely 
without  point  if  the  horse-railroad  company  had  at  law  the 
easement  it  soueht  to  have  established  for  it  as  an  equity. 
The  language  of  Chief  Justice  Beasley  in  the  same  case  is 
likewise  irreconcilable  with  the  notion  of  a  partition  of  the 
public  easement.     Id.  283. 

The  opinion  of  the  same  court  in  the  case  of  City  of  Newark 
V.  Merchants*  Ins.  Co.,  55  N.  J.  Law,  145,  26  Atl.  137,  was 
inspired  throughout  by  the  same  notion.  '4t  is  plain,''  said 
Mr.  Justice  Reed,  speaking  of  a  street-railway  mortgage,  **that 
the  real  estate  is  an  inconsiderable  portion  of  the  property 
mortgage," — language  which  was  not  only  inconsistent  with 
the  idea  that  the  property  of  the  company  in  the  streets  was 
real  estate,  but  which  actually  led  to  the  amendment  by  the 
legislature  of  the  exemption  act  of  1876  by  the  insertion  of 
the  word  ** personalty,"  so  as  to  extend  the  provisions  of  that 
act  to  mortgages  covering  the  property  of  such  corporations. 

P.  L.  1893,  p.  4Q4. 

Indeed,  a  line  of  cases  beginning  with  Morris  &  E.  R.  Co. 
V.  Mayor,  etc.,  of  City  of  Newark,  10  N.  J.  Eq.  352,  and  Hitch- 
man  v.  Paterson  Horse  R.  Co.,  17  N.  J.  Eq.  75,  86  Am.  Dec. 
252,  and  ending  with  West  Jersey  R.  Co.  v.  Camden,  G.  &  W. 
Ry.  Co.,  52  N.  J.  Eq.  34,  29  Atl.  423,  seems  to  me  to  have 
established  the  opposite  of  the  two  propositions  upon  which 
the  present  case  is  decided,  which  are  that  '^the  right  in  the 
soil  of  the  highway  acquired  by  the  trolley  company"  is 
greater  than  that  enjoyed  by  the  public  in  general,  and  that 
the  enjoyment  of  such  a  right  supposes  such  a  grant  of  an 
exclusive  easement  that  a  partition  of  the  public  right  will  be 
implied.  I  cite  such  of  these  cases  as  happens  to  be  before 
me:  Jersey  City  &  B.  R.  Co.  v.  Jersey  City  &  H.  Horse  R. 
Co.,  20  N.  J.  Eq.  61 ;  State  v.  Laverack,  34  N.  J.  Law,  201 ; 
Camden  Horse  R.  Co.  v.  Citizens*  Coach  Co.,  31  N.  J.  Eq. 
525;  Citizens'  Coach  Co.  v.  Camden  Horse  R.  Co.,  33  N.  J. 
Eq.  267;  Buttelli  V.  Railway  Co.,  59  N.  J.  Law,  302,  36  Atl.  700; 
Halseyv.  Railway  Co.,  47  N.  J.  Eq.  380,  20  Atl.  859;  Van 
Home  V.  Railway  Co..  48  N.  J.  Eq.  332,  21  Atl.  1034- 

It  is  not  part,  however,  of  the  object  of  this  memorandum 
to  argue  the  questions  involved,  or  even  to  present,  the  reasons 
for  the  conclusion  to  which  I  have  come.  The  point  upon 
which  I  differ  from  the  views  expressed  in  the  prevailing 
opinion  has  been  sufficiently  indicated. 
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Tbal  V.  Ambkican  Min.  Co.  et  al, 

{Supreme  Court  of  Minnesota^  Nov,  8,  igor,) 
[87  N.  W.  Rep.  837.] 

Injury  to  Employee — Defective  Appliances.* 

A  railway  carrier  transferring  a  car  of  its  own  to  a  connecting  carrier 
for  use  upon  its  line  owes  to  the  servants  of  the  latter  the  duty  of  exer- 
cising due  care  in  inspecting  and  putting  the  car  in  a  reasonably  safe 
condition  for  the  proposed  use.  The  negligence  of  the  latter  in  receiv- 
ing and  using  the  car  cannot  relieve  the  former  from  liability  for  an 
injury  to  such  servants,  caused  by  a  defective  car  negligently  transferred 
by  it.  Rule  applied,  and  held^  that  the  complaint  herein  states  a  cause 
of  action  as  to  each  of  the  defendants* 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  county ;  C.  B.  Elliott, 
Judge. 

Action  by  Wm.  J.  Teal,  by  Thomas  J.  Ryan,  his  guardian 
ad  litem,  against  the  American  Mining  Company  and  others. 
From  an  order  overruling  a  demurrer  to  the  complaint,  the 
Eastern  Railway  Company  appeals.     Affirmed. 

W.  E.  Dodge,  Rome  G.  Brown,  and  Charles  S.  Albert,  for 
appellant. 

Daly  &  Barnard,  for  respondent. 

START,  C.  J.  This  is  an  appeal  from  an  order  overruling 
the  demurrer  of  the  defendant  railway  company  to  the  plain- 
tiff's amended  complaint.  The  here  material  allegations  of 
the  complaint  are  substantially  these:  The  defendant  mining 
company,  during  the  time  herein  stated,  maintained  and 
operated  a  railway  line  from  its  mines  in  the  county  of  St. 
Louis  to  the  city  of  Virginia,  in  such  county,  for  the  purpose 
of  transporting  its  ore  in  freight  cars  over  its  line  to  the  city, 
and  there  delivering  the  loaded  cars  to  the  defendant  railway 
company,  to  be  by  it  transported  over  its  railway  line  to  cer- 
tain docks  on  the  shore  of  Lake  Superior.  In  the  conduct  of 
such  business  the  defendants  used  in  common  the  railroad 
yards  of  the  railway  company  in  the  city  of  Virginia,  and  the 
latter  company  furnished  its  cars  to  the  mining  company  for  its 
and  its  employees*  use  in  so  transporting  its  ore.  On  No- 
vember i6,  1899,  the  railway  company  transferred  a  car,  which 
it  then  knew  to  be  unsafe  by  reason  of  a  defective  brake  wheel 
thereon,  to  the  mining  company's  line,  to  be  used  by  the  em- 
ployees of  the  latter  in  so  operating  its  railway  line,  and  also 
knowing  that  such  employees  would  be  compelled,  in  the 
performance  of  their  duties,  to  use  the  unsafe  car,  whereby 
they  would  be  exposed  to  unnecessary  danger.  The  mining 
company  carelessly  and  negligently  received  such  unsafe  and 
defective  car  upon  its  line,  and  carelessly  and  negligently  per- 
mitted it  to  remain  in  such  condition  until  after  the  accident 
and  injury,  by  reason  of  the  defects  in  the  car,  to  the  plaintiff, 

*See  Glynn  v.  Central  R.  R.  of  New  Jersey  (Mass.),  17  Am.  &  Eng. 
R.  Cas.,  N.  S.,  482,  and  note,  485  et  seq. 
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who  was  then  employed  by  it  as  a  brakeman  in  operating  its 
railway  line.  The  complaint  then  alleges  that  the  plaintiff 
was  injared,  and  the  manner  and  extent  thereof,  while  in  the 
line  of  his  duty  as  such  brakeman,  by  reason  of  the  defective 
brake  wheel  on  the  car  in  question.  The  reason  urged  on 
behalf  of  the  railway  company  why  the  complaint  does  not 
state  a  cause  of  action  as  to  it  is,  in  effect,  that  its  alleged  neg- 
ligent act  was  not  the  proximate  cause  of  the  plaintiff's  injury, 
because  the  negligent  acceptance  of  the  car  by  the  master,  the 
mining  company,  with  actual  or  constructive  notice  of  its  dan- 
gerous condition,  was  the  intervening  efficient  cause  of  the 
injury  complained  of.  Therefore,  it  is  claimed,  there  was  no 
natural  and  continuous  sequence  unbroken  by  any  cause  be- 
tween the  alleged  negligent  act  of  the  railway  company  and 
the  plaintiff's  injury.  It  does  not,  however,  follow  that  the 
negligent  act  of  the  railway  company  must  have  been  the  sole 
cause  of  the  injury  in  order  to  render  its  negligence  the  prox- 
imate cause,  for  the  allegations  of  the  complaint  show  that  the 
negligence  of  the  mining  company  was  a  concurring  and  con- 
tributing cause  of  the  injury.  If  the  allegations  of  the  com- 
plaint be  true,  the  railway  company,  knowing  the  car  to  be  in 
an  unsafe  condition,  and  knowing  that  it  was  to  be  used  by 
the  employees  of  the  mining  company,  transferred  it  to  the 
line  of  the  latter  for  such  purpose.  Except  for  this  negligent 
act,  the  plaintiff  would  not  have  been  injured.  It  is  equally 
true  that,  if  the  mining  company  had  not  negligently  received 
the  car  upon  its  line  for  the  use  of  its  employees,  the  plaintiff 
would  not  have  been  injured,  but  this  negligence  of  the  mining 
company,  which  may  have  been  solely  of  a  negative  character, 
— that  is,  a  failure  to  use  due  care  to  inspect  and  repair  the 
car, — was  not  a  new  and  independent  cause,  interrupting  the 
continuous  sequence  between  the  railway  company's  negli- 
gence and  the  injury  of  the  plaintiff.  In  its  last  analysis  the 
negligence  of  the  mining  company  was  the  failure  to  interrupt 
the  consequences  likely  to  and  which  did  flow  from  the  origi- 
nal neeligent  act  of  the  railway  company  by  inspecting  and 
repairing  the  car  before  requiring  the  plaintiff  to  use  it, — a 
contributine,  not  the  sole  proximate,  cause.  Railroad  Co.  v. 
Snyder,  55  Ohio  St.  342,  45  N.  K  55Q,  60  Am.  St.  Rep.  700. 
It  is,  however,  unnecessary  to  pursue  this  line  of  argument 
further,  for  the  question  here  to  be  decided  has  been  put  to 
rest  by  the  decision  of  this  court  in  the  case  of  Moon  v.  Rail- 
road Co.,  46  Minn.  106,  48  N.  W.  679,  24  Am.  St.  Rep.  194. 
It  was  held  in  that  case  that  a  railway  carrier  transferring  a 
car  of  its  own  to  a  connecting  carrier  for  use  upon  its  line 
owes  to  the  servants  of  the  latter  the  duty  of  exercising  due 
care  in  inspecting  and  putting  the  car  in  a  reasonably  safe 
condition  for  the  proposed  use,  and  that  the  negligence  of  the 
latter  in  receiving  and  using  the  car  cannot  relieve  the  former 
from  liability  for  an  injury  to  such  servants,  caused  by  a 
defective  car  negligently  transferred   by   it.     The  case  cited 
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cannot  be  distinguished  from  the  one  we  are  considering,  for  a 
reference  to  the  record  of  the  former  shows  that  the  allega- 
tions of  the  complaint  as  to  the  negligence  of  the  respective 
defendants  were  substantially  identical  with  those  of  the  com- 
plaint in  this  action.  See,  also,  Franklin  v.  Railroad  Co.,  37 
Minn.  409,  34  N.  W.  898,  5  Am.  St.  Rep.  856;  Johnson  v.  Ex- 
change Co.,  48  Minn.  433,  51  N.  W.  221; ;  Tvedt  v.  Wheeler* 
70  Minn.  161,  72  N.  W.  1062;  Olson  v.  Fuel  Co.,  7J  Minn. 
528,  80  N.  W.  698.  The  complaint  .states  a  cause  of  action 
as  to  each  of  the  defendants. 
Order  affirmed. 


Hall  v.  Cedar  Rapids  &  M.  C.  Ry.  Co. 

{Supreme  Court  of  lowa^  Oct,  21,  igoi,) 

[87  N.  W.   Rep.  739.] 

Damages— Physical  and  Mental  Suffering.* 

An  instruction  in  an  action  ag-ainst  a  railroad  company  for  injuriea 
to  a  passenger  authorizing  damages  for  any  physical  pain  or  mental 
anguish  plaintiff  might  suffer  in  the  future  is  erroneous,  as  allowing 
speculative  damages. 

Instructions. 

Where  the  court  erroneously  instructed  the  jury  in  favor  of  the  plain- 
tiff, failure  of  the  defendant  to  request  a  proper  instruction  will  not  pre- 
vent him  from  complaining  of  the  one  given. 

Same. 

Where  in  an  action  for  personal  injuries  the  court  instructed  that 
plaintiff  was  guilty  of  contributory  negligence  if  she  did  ''any  act'*  di- 
rectly contributing  to  the  injury,  the  court  wiU  be  deemed  to  have  in- 
tended to  say  "any  negligent  act." 

Injury  to  Passenger — Evidence — Declarations  of  Plaintiff  with    Respect 
to  Her  Injuries. 
In  an  action  against  a  railroad  company  for  injuries  to  a  passenger, 
evidence  of  declarations  made  by  plaintiff  to  a  witness  some  days  after 
the  accident  as  to  the  manner  of  the  injury   and  of  her  sufferings  waa 
improperly  received. 


Appeal  from  district  court,  Linn  county;  Wm.  G.  Thomp- 
son, Judge. 

Action  at  law  to  recover  damages  for  personal  injuries  re- 
ceived  by  plaintiff  while  alighting  from  a  car  owned  and 
operated  by  defendant  company.     There  was  a  trial  by  jury, 
resulting  in  a  verdict  and  judgment  for   plaintifi,  and  defend* 
ant  appeals.     Reversed. 

W.  E.  Steele  and  Powell  &  Harmon,  for  appellant. 
W.  H.  Storrs  and  E.  C.  Preston,  for  appellee. 

DEEMER,  J.  The  instruction  relating  to  the  measure  of 
plaintiff's  recovery  in  the  event  the  jury  found  in  her  favor 
was  as  follows:  ''In  estimating  the  damages,  if  any  you  find, 
you  will  allow  plaintiff  for  any  physical  suffering  and  pain  and 
mental  ang:uish,  if  any,  she  has  suffered  and  shown  in  evi- 

*A8  to  the  right  to  recover  for  future  pain  and  suffering,  see  Gray- 
bill  V.  Chicago,  etc.,  Ry.  Co.,  Am.  &  Eng.  R.  Cas.,  N.  S.,  178. 
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dence,  or  which  she  may  in  the  future  suffer,  if  any,  in  con- 
sequence of  the  alleged  injury,  and  a  reasonable  allowance  for 
any  physician's  bills,  if  any,  she  has  expended  in  consequence 
of  said  injury,  and  shown  in  evidence,  but  not  to  exceed  the 
amount  claimed  in  plaintiff's  petition."  This  instruction  was 
clearly  erroneous,  in  that  it  permitted  the  jury  to  enter  into 
the  realm  of  speculation  regarding  plaintiff's  future  suffering. 
Such  a  charge  has  frequently  been  disapproved  by  this  court. 
Fry  V.  Railway  Co.,  45  Iowa,  417;  Reed  v.  Railroad  Co.,  57 
Iowa,  25,  10  N.  W.  285;  Stafford  v.  City  of  Oskaloosa,  57 
Iowa,  751,  II  N.  W.  668;  Ford  v.  City  of  Des  Moines,  106 
Iowa,  q6,  75  N.  W.  630.  It  was  not  cured,  even  if  it  could 
be,  by  any  subsequent  instruction.  But  plaintiff  insists  that 
defendant  may  not  complain,  because  it  asked  no  instructions 
relating  to  the  subject.  If  the  instruction  had  been  good  as 
given,  defendant  could  not,  in  the  absence  of  request,  com- 
plain of  it.  But  it  was  the  duty  of  the  trial  court,  in  giving 
its  instructions,  to  announce  correct  principles  of  law.  If  it 
erred  in  this  respect,  failure  of  defendant  to  ask  proper  ones 
will  not  cure  the  error.  These  rules  are  fundamental,  and 
need  no  citation  of  authorities  in  their  support. 

2.  In  the  fourth  instruction  the  court  said:  '^As  applied  in 
this  case,  the  negligence  charged  in  plaintiff's  petition  against 
the  defendant,  if  it  has,  under  the  facts  and  circumstances 
shown  in  evidence,  omitted  to  do  something  which  an  ordi- 
narily careful  person  would  do,  or  has  done  something  which 
an  ordinarily  careful  person  would  omit,  under  the  circum- 
stances, then  you  will  be  warranted  in  finding  that  the  defend- 
ant is  guilty  of  negligence;  and.  if  you  find  from  said  evidence 
that  the  plaintiff  has  done  any  act  which  directly  contributed 
to  the  injury,  then  you  will  be  warranted  in  finding  that  she 
was  guilty  of  contributory  negligence,  and  your  verdict  shall 
be  for  defendant."  It  is  insisted  that  under  this  instruction 
the  verdict  should  have  been  for  defendant,  for  the  reason 
that  many  acts  of  the  plaintiff  contributed  to  the  injury ;  e.  g. 
her  presence  at  the  time  it  was  received.  The  instruction  is 
not  happily  worded,  and  perhaps,  strictly  speaking,  defendant 
is  correct  in  its  contention.  It  is  evident,  however,  that  the 
court  intended  to  say  '^negligent  act"  of  plaintiff;  and  on  a 
retrial,  to  avoid  all  question,  that  term  should  be  used. 

A  witness  was  permitted  to  state  that  some  days  after  the 
accident  plaintiff  told  her  (witness)  how  she  had  been  hurt, 
and  complained  of  her  shoulder  and  chest.  Declarations  as  to 
present  pain  are,  no  doubt,  admissible,  but  narrations  of  past 
occurrences  and  statements  as  to  a  past  state  of  body  or  mind 
caifnot  be  received  in  evidence.  Keyes  v.  City  of  Cedar  Falls, 
107  Iowa,  520,  78  N.  W.  227. 

For  the  errors  pointed  out,  the  judgment  is  reversed. 
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Levin  v.  Second  Ave.  Traction  Co. 

(Supreme  Court  of  Pennsylvania ^  Nov,  S,  igoi. ) 

[50  Atl.  Rep.  225.] 

Street  Railroads — Negligence — Personal  Injuries — Children — Care  Re-> 
quired  of  Railroad.*^ 
A  street  railway  company  owes  the  duty  of  preventing  children  of 
sttch  tender  years  that  negligence  cannot  t>e  imputed  to  them  from  be- 
ing on  the  platform  of  a  moving  car,  and,  if  such  a  child  gets  there 
without  permission,  failure  to  remove  it  from  its  position  of  danger  as 
soon  as  it  is  discovered,  is  negligence. 

Appeal  from  court  of  common  pleas,   Allegheny  county. 

Action  by  Dennis  Levin,  by  next  friend,  against  the  Second 
Avenue  Traction  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Knox  &  Reed  and  Edwin  W.  Smith,  for  appellant. 
Marron  &  McGirr,  for  appellee. 

PER  CURIAM.  When  this  case  was  here  before  (194  Pa. 
156,  45  Atl.  134)  we  held:  **When  the  motorman  discovered 
the  boy  on  the  platform  of  the  car,  it  was  his  duty  to  stop, 
and  take  him  inside,  or  put  him  off."  This  simply  followed 
Railway  Co.  v.  Caldwell,  74  Pa.  421,  and  what  our  language 
clearly  means  is  that  when  a  child  of  years  so  tender  that 
negligence  cannot  be  imputed  to  it  is  found  by  a  conductor  or 
motorman  on  the  platform  of  his  moving  street  car,  his  duty 
is  to  remove  it  from  its  peril.  This  can  be  done  by  stopping 
the  car,  and  putting  it  off,  or  by  taking  it  inside.  In  saying, 
**The  youth  of  the  boy  exempted  him  from  the  charge  of  being 
a  trespasser,  in  the  legal  signification  of  the  word  (Barre  v. 
Railway  Co.,  155  Pa.  170,  26  Atl.  99),  and  no  negligence  was 
imputable  to  him,''  in  194  Pa.,  4;  Atl.,  supra,  our  words  mean 
that  the  boy  was  not  a  trespasser  to  whom  no  duty  was  owed, 
and  they  ought  to  be  so  understood.  In  Enright  v.  Railroad 
Co.,  198  Pa.  166,  47  Atl.  938,  cited  by  counsel  for  appellant, 
.while  it  is  true  the  boy  was  held  to  be  a  trespasser  upon  the 
train  of  the  railroad  company,  we  also  decide  that  its  em-> 
ployees  could  not  eject  him,  or  cause  him,  by  fright  or  fear, 
to  leave  the  train,  while  in  rapid  motion,  so  as  to  endanger 
his  life ;  and  that  it  was  the  duty  of  the  defendant  company 
and  its  employees  not  to  eject  him.  The  duty  of  a  street  rail- 
way company's  conductor  or  motorman  is  to  refuse  to  permit 
a  child  five  years  old  to  be  on  the  platform  of  his  moving  car, 
and,  if  it  gets  there  without  permission,  through  the  oversight 
of  the  company's  employee,  the  duty  of  the  latter,  as  soon  as 
it  is  discovered,  is  to  remove  it  from  its  position  of  danger. 
Failure  to  do  so  is  negligence.  This  is  substantially  what  the 
jury  were  told,  and,  as  the  question  of  appellant's  operation 
of  the  car  was  properly  submitted  as  one  of  fact  under  the 
evidence,  the  judgment  on  the  verdict  is  affirmed. 

♦See  generally,  Tully  v,  Philadelphia,  W.  &  B.  R.  Co.  (Del.),   20  Am. 
A.  £ng.  R.  Cas.,  N.  S.,  322,  and  notes,  327  etseq. 
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MoBiLB  &  O.  R.  Co.  V.  Whaynb. 

{Court  of  Appeals  of  Kentucky^  Oct.  i6,  igoi,) 

[64S.  W.  Rep.  723.] 

Railroads — Killing  of  Stock — Negligence — Presumption. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the 
killing  of  stock  by  one  of  defendant's  trains,  there  being  nothing  in 
plaintiff's  testimony  which  necessarily  or  probably  conflicts  with  the 
statement  of  the  engineer  that  every  effort  was  made  to  prevent  the 
collision,  a  verdict  for  plaintiff  was  not  supported  by  the  evidence,  and 
a  new  trial  should  be  granted. 

Appeal  from  circuit  court,  Hickman  county. 

"Not  to  be  officially  reported.*' 

Action  by  T.  P.  Whayne  against  the  Mobile  &  Ohio  Rail* 
road  Company  to  recover  damages  for  the  killing  of  stock. 
Jadgment  for  plaintiff,   and  defendant  appeals.     Reversed. 

E.  T.  Bullock  and  Langsden  &  Leek,  for  appellant. 
N.  P.  Moss,  for  appellee. 

DU  RELLE,  J.  This  appeal  is  from  a  judgment  against 
appellant  company  for  killing  and  injuring  a  number  of  mules 
belonging  to  appellee.  The  animals  were  struck  by  appel^ 
lant's  south-bound  passenger  train  going  at  the  rate  of  about 
30  miles  an  hour,  at  a  private  crossing,  between  2  and  3- 
o'clock  in  the  morniuG:.  No  complaint  is  made  of  the  in- 
stractions  given  upon  the  hearing:.  The  sole  ground  urged  for 
new  trial  was  that  the  verdict  was  not  sustained  by  the  evi- 
dence, and  was  contrary  to  law.  The  killing  and  injury  being 
admitted,  and  the  value  and  extent  of  damage  proven  by 
appellee,  the  company  undertook  to  show  proper  manage- 
ment, appliances,  and  care  in  the  operation  of  the  train,  and 
that  the  mules  came  upon  the  track  so  near  to  the  train  that 
it  was  impossible  to  stop  it,  or  to  impede  its  progress  so  as  to 
prevent  striking  them:  The  engineer  of  the  train  testified 
that  the  mules  jumped  on  the  track  just  south  of  a  private 
crossing,  about  25  or  35  feet  in  front  of  the  train ;  that  he  tried 
to  stop,  and  came  near  stopping;  that  his  train  went  25  or  30 
feet  after  he  saw  them  before  they  were  struck ;  that  he  was 
on  the  lookout  at  the  time,  and  did  not  see  them  until  they 
came  on  the  track ;  that  they  ran  down  the  track  in  front  of 
the  engine,  instead  of  going  across;  and  that,  after  striking 
them,  he  found  he  had  not  been  derailed,  took  off  the  air 
brakes,  and  proceeded.  He  also  testified  on  cross-examination 
that  the  mules  came  on  the  track  from  the  road  from  the  east 
side ;  that  there  is  a  cut  north  of  the  crossing,  but  that  at  the 
crossing  the  land  is  level  on  the  east  side,  from  which  the 
mules  came,  but  on  the  other  side  there  is  an  embankment. 
It  was  proved  that  the  engine  and  appliances  were  in  good 
condition,  and  that  all  proper  effort  was  made  to  stop  the 
train  before  the  collision.     The  evidence  of  the   fireman  and 

*See  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  31  et  seq. 
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conductor  substantially  corroborated  that  of  the  engineer. 
That  of  the  section  boss,  with  regard  to  the  tracks  observed 
by  him,  also  corroborates  the  engineer.  There  is  no  evidence 
of  a  material  character  tending  to  show  the  mules  went  on 
the  track  north  of  the  crossing.  The  evidence  of  appellee  and 
his  son  as  to  what  the  footprints  upon  and  beside  the  track 
showed  as  to  where  the  mules  were  struck  by  the  engine  or 
left  the  track  in  front  of  it  is  not  at  all  clear.  We  understand 
the  meaning  of  their  testimony,  fairly  construed,  to  be  that 
the  footprints  showed  that  all  of  the  animals  of  whom  foot- 
prints were  found  left  the  track  within  a  distance  of  not  much 
over  100  yards  south  of  the  crossing.  On  cross-examination 
both  these  witnesses  so  stated.  There  is  nothing,  therefore, 
in  their  testimony,  which  necessarily  or  probably  conflicts 
with  the  engineer's  statement  that  every  effort  was  made, 
though  without  success,  to  prevent  the  collision.  This  being 
so,  in  accordance  with  the  doctrine  of  McGee  v.  Gaines 
(Ky.)  32  S.  W.  602,  the  motion  for  a  new  trial  should  have 
been  sustained,  and  the  judgment  is  reversed,  with  directions 
to  award  appellant  a  new  trial,  and  for  further  proceedings 
consistent  herewith. 


St.  Louis  I.  M.  &  S.  Ry.  Co.  v.  Lee  ei  al. 

{Supreme  Court  of  Arkansas  ^  Oct,i6^  /go/.) 

[65  S.  W.  Rep.  99.] 

Carriers— Carriage  of  Goods— Failure  to  Furnish  Car — Complaint — 
Sufficiency.* 
A  complaint  in  an  action  against  a  railroad  company  for  its  failure  to 
furnish  a  car  in  which  to  ship  plaintiff's  timber,  which  does  not  allege 
that  the  timber  was  tendered  to  or  received  for  shipment  by  an  agent 
authorized  to  ship  the  same,  or  that  the  plaintiff  applied  for  a  car  to  an 
agent  authorized  to  furnish  cars,  is  demurrable,  though  it  alleges  that 
the  plaintiff  placed  the  timber  for  shipment  near  the  company's  tracks 
at  a  certain  station,  and  that  he  applied  to  a  freight  conductor  and  to 
the  company's  agents  at  other  stations  for  a  car. 

Appeal  from  circuit  court,  Woodruff  county;  Hance  N. 
Hutton,  Judge. 

Action  by  Ed  S.  Carl  Lee  and  P.  L.  Fakes  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company.  From 
a  judgment  for  plaintiffs,  defendant  appeals.     Reversed. 

Francis  Johnson  and  Dodge  &  Johnson,  for  appellant. 
J.  F.  Summers  and  E.  M.  Carl  Lee,  for  appellees. 

BATTLE,  J.  The  complaint  in  this  action  is  as  follows: 
**Comes  the   plaintiff,   Ed  S.  Carl  Lee  and  P.  L.  Fakes,  and, 

*As  to  what  constitutes  delivery  to  carrier,  see  2  Rap.  &  Mack's  Dig. 
42  etseq.;  9  Cent.  Dig.,  col.  97  et  seq.;  5  Am.  &  Eng.  £nc.  Lraw  (2d  Ed.) 
181  et  seq. 

As  to  the  duty  of  carriers  of  freight  to  furnish  cars,  see  5  Am.  A  Eng. 
Enc.  Law  (2d  Ed. )  167  et  seq. ;  Id.  430  et  seq. ;  2  Rap.  &  Mack's  Dig.  34 
et  seq.;  9  Cent.  Dig.,  col.  116  et  seq. 
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for  cause  of  action  herein  against  the  defendant,  states  that  in 
July,  1899,  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company  was  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Arkansas ;  that  said  corporation  was  then 
and  is  now  engaged  in  the  transportation  of  freight  between 
Woodruff,  Ark.,  and  Wynne,  Ark.,  as  a  common  carrier;  that 
on  or  about  July,  1899,  this  plaintiff  placed  for  shipment  on 
or  near  this  defendant's  side  track  at  Woodruff,  Ark.,  five 
cords  heading  bolts  and  six  hundred  and  seventy-one  spokes ; 
that  this  plaintiff  requested  one  of  the  defendant's  freight 
conductors,  who  was  operating  one  of  defendant's  freight 
trains,  to  furnish  a  car  in  which  to  ship  this  plaintiff's  heading 
bolts  and  spokes  as  aforesaid  to  Wynne,  Ark. ;  that*iafterwards, 
to  wit,  on  or  about  July  20,  1899,  this  plaintiff  made  applica- 
tion to  this  defendant's  agent  at  McCrory  to  furnish  a  car  at 
Woodruff,  Ark.,  in  which  to  ship  this  plaintiff's  heading  bolts 
and  spokes  as  aforesaid  to  Wynne,  Ark. ;  that  afterwards,  to 
wit,  on  or  about  August  10,  1899,  this  plaintiff  made  applica- 
tion to  this  defendant's  agent  at  Wynne,  Ark.,  to  furnish  a  car 
at  Woodruff,  Ark.,  in  which  to  ship  this  plaintiff's  heading 
bolts  and  spokes  as  aforesaid  to  Wynne,  Ark. ;  that  neither 
this  defendant's  freight  conductor,  nor  its  agent  at  McCrory, 
nor  its  agent  at  Wynne,  Ark.,  nor  any  one  else  for  said 
defendant,  furnished  a  car  at  Woodruff,  Ark.,  to  this  plaintiff, 
in  which  to  ship  said  heading  bolts  and  spokes  as  aforesaid ; 
that  this  defendant  negligently  failed  to  furnish  a  car  at 
Woodruff,  Ark.,  in  which  to  ship  said  heading  bolts  and  spokes 
as  aforesaid  to  Wynne,  Ark.,  until,  by  reason  of  exposure  to 
worms  and  weather,  this  plaintiff's  heading  bolts  and  spokes 
as  aforesaid  were  damaged  to  the  extent  of  their  full  value; 
that  said  heading  bolts  and  spokes  as  aforesaid  were  of  the 
value  of  $33.71;  that  by  reason  of  this  defendant's  failure  to 
furnish  said  car  at  Woodruff,  Ark.,  as  aforesaid,  this  plaintiff 
has  been  damaged  in  the  sum  of  $33.71. 

**V\^erefore  this  plaintiff  prays  that  he  have  and  recover  of 
and  from  this  defendant  the  sum  of  $33-7i>  and  all  costs  of 
this  action. ' ' 

To  this  complaint  the  defendant  filed  a  demurrer,  which 
was  overruled ;  and  the  defendant  having  refused  to  plead 
further,  and  the  cause  having  been  submitted  for  the  assess- 
ment of  damages,  the  court  heard  the  evidence  adduced,  and 
rendered  judgment  in  favor  of  the  plaintiff  for  $33.7$,  and  the 
defendant  appealed. 

The  court  erred  in  overruling  the  demurrer.  It  should  have 
been  sustained,  because  the  plaintiffs  did  not  allege  or  show 
in  their  complaint  that  they,  or  either  of  them,  tendered  the 
property  described  therein  to  defendant  for  shipment,  or  that 
the  property  was  received  by  it  for  shipment,  or  that  it  was 
tendered  to  or  received  for  shipment  by  any  of  defendant's 
agents  who  was  duly  authorized  to  ship  the  same,  or  that  they» 
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or  either  of  them,  applied  for  a  car  or  cars  for  the  shipment  of 
the  property  to  any  one  of  its  agents  who  was  authorized  to 
furnish  cars. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the 
demurrer,  and  to  allow  the  plaintiffs  to  amend  if  they  desire. 


Bogan  et  ux,  v,  Carolina  Cent.  R.  Co. 

{Supreme  Court  of  North  Carolinian  Oct.  ^9,  igoi,) 
,  [39  S.  E.  Rep.  808.] 

Railroads— Accident   to    Person    on    Track— Negligence.* 

Though  a  person  was  negligent  in  going  on  the  trestle  of  railroad, 
the  company  is  liable  for  her  injury  there  by  a  train,  if  the  engineer, 
by  the  exercise  of  ordinary  care,  could  have  discovered  her  danger, 
and  prevented  the  accident. 

Appeal  from  superior  court,  Richmond  county;  Moore, 
Judge. 

Action  by  J.  S.  Bogan  and  wife  against  the  Carolina  Central 
Railroad  Company.  Judgment  for  plaintiffs.  Defendant 
appeals.     Affirmed. 

W.  H.  Day,  for  appellant. 
Jas.  A.  Lockhart,  for  appellees. 

DOUGLAS,  J.  This  is  an  action  for  the  recovery  of  dam- 
ages for  injuries  received  by  the  plaintiff  by  being  knocked  off 
a  trestle  by  the  defendant's  train.  The  issues  and  answers 
thereto  were  as  follows:  **(i)  Was  Delia  Ann  Bogan  injured 
by  the  negligence  of  the  defendant?  A.  Yes.  (2)  Did  she,  by 
her  own  negligence,  contribute  to  her  injury.?  A.  Yes.  (3) 
Notwithstanding  her  negligence,  could  the  defendant,  by 
the  exercise  of  ordinary  care,  have  prevented  the  injury?  A. 
Yes.  (4)  What  damages,  if  any,  has  plaintiff  sustained?  A. 
$1,500.*'  The  defendant  asked  the  court  to  direct  a  verdict 
in  its  favor  upon  all  the  issues.  As  the  evidence  was  conflict- 
ing, this  request  was  properly  refused.  Spruill  v.  Insurance 
Co.,  120  N.  C.  141,  27  S.  E.  39;  Gwyn  Harper  Mfg.  Co.  v. 
Carolina  Cent.  R.  Co.,  128  N.  C.  280,  38  S.  E.  894,  and  cases 
therein  cited.  The  able  counsel  for  the  defendant  contended 
that,  as  the  plaintiff  testified  that  she  was  walking  upon  the 
trestle  on  Sunday  afternoon  with  a  man  whom  she  has  since 
married,  and  in  whom  she  was  then  ** deeply  interested,** 
neither  of  them  was  in  a  mental  condition  to  see  or  hear  any- 
thing except  each  other,  and  their  going  upon  the  trestle  in 
such  a  frame  of  mind  was  negligence  per  se.  The  learned 
counsel  for  the  plaintiff  seems  to  tacitly  admit  this  proposi- 
tion, but  contends  that,  as  the  jury  have  found  that  the  defend- 
ant, by  the  exercise  of  ordinary  care,  could  have  prevented  the 

*See  generally,  notes,  19  Am.  &  Kng.  R.  Cas.,  N.  S.,  119  et  acq. 
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injury  notwithstanding  the  negligence  of  the  plaintiff,  this 
court  should  not  deny  to  a  young  bride  expectant  the  protec- 
tion which  the  English  court  of  exchequer  extended  to  a 
hobbled  donkey  browsing  in  the  public  highway.  The  court 
charged  the  jury  that,  if  they  believed  the  evidence,  they 
would  find  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  they  so  found.  The  plaintiff,  having  won  the 
case,  does  not  appeal. 

The  charge  was  full  and  explicit,  and,  as  far  as  we  can  see, 
without  error.  Its  essential  features  are  substantially  em- 
bodied in  the  following  extracts:  ''That  the  burden  of  prov- 
ing by  the  greater  weight  of  evidence  the  first,  third,  and 
fourth  issues  was  upon  the  plaintiff. "  ''That  if  the  jury  found 
from  the  evidence  that  the  defendant's  servants  in  charge  of 
the  engine  either  discovered,  or  by  exercising  ordinary  care 
might  have  discovered,  that  the  plaintiff  was  walking  upon  the 
trestle,  and  was  so  situated  that  she  could  not,  without  peril, 
owing  to  her  position  on  the  trestle  and  the  length  and  height 
of  the  trestle,  get  off  the  trestle  in  time  to  escape  the  train 
moving  as  it  was,  and  that  the  defendant's  servants  in  charge 
of  the  engine  could,  by  the  exercise  of  ordinary  care,  have 
stopped  the  train,  and  avoided  the  accident,  after  seeing  the 

Elaintiff  in  a  place  of  peril  on  the  trestle,  or  after  they  should 
ave  seen  her  and  failed  to  do  so,  and  the  plaintiff  was  injured 
thereby,  they  should  answer  the  first  issue  'Yes.'  "  "It  was 
not  the  duty  of  defendant,  through  its  engineer,  to  lessen  the 
speed  of  its  train  as  it  approached  the  trestle,  until  he  had 
reasonable  grounds  to  believe  that  the  female  plaintiff  was  on 
the  trestle,  and  not  capable  of  caring  for  herself;  and  that  if 
the  jury  find  that  as  soon  as  the  engineer  discovered,  or  by  the 
exercise  of  ordinary  care  could  have  discovered,  that  the 
female  plaintiff  was  upon  the  trestle,  and  in  a  place  of  danger, 
he  did  all  in  his  power  to  stop  the  train,  they  will  answer  the 
first  issue  'No'  and  the  third  issue  'No.'  "  "If  the  engineer 
saw  the  female  plaintiff  while  upon  the  track,  and  not  upon 
the  trestle,  of  defendant,  walking  in  front  of  the  engine,  which 
was  moving,  he  had  the  right  to  assume  she  would  get  off  the 
track,  and  take  care  of  herself  up  to  the  last  moment,  and  it 
would  not  be  his  duty  to  slack  the  speed  or  stop  the  train 
until  he  had  reason  to  believe  she  was  upon  the  trestle ;  and,  if 
the  female  plaintiff  was  injured  under  such  circumstances,  the 
law  will  impute  it  to  her  own  negligence,  and  you  will  answer 
the  first  issue  'No'  and  the  third  issue  'No.'  "  "If  the  plain- 
tiff was  fiTuilty  of  contributory  negligence,  and  if  the  jury  find 
from  the  evidence  that  the  defendant  could,  by  the  exercise  of 
ordinary  and  reasonable  care,  have  avoided  the  injury,  and 
kiled  to  do  so,  and  had  the  last  clear  chance  to  so  avoid  it, 
then  the  jury  will  answer  the  third  issue  'Yes.*  "  "You  must 
be  governed  by  the  instructions  applicable  to  the  third  issue, 
which  have  already  been  read,  just  as  though  they  were  now 
reread."     All  these  instructions  were    excepted  to  by  the 
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defendant,  but  we  do  not  see  how  any  of  such  exceptions  can 
be  sustained  under  our  long  and  unbroken  line  of  authorities 
from  Gunter  v.    Wicker,  85  N.  C.  310,  to  the  present  time. 
The  principle  was  fully  settled  at  least  as  far  back  as  Pickett 
V.  Railroad  Co.,  117  N.  C.  616,  23  S.  E.  264,  30  L.  R.  A.  257, 
S3  Am.  St.  Rep.  611,  where  the  doctrine   is  elaborately  dis- 
cussed.    Among  the  more  recent  cases  may  be  cited  Fulp  v. 
Railroad  Co.,  120  N.  C.  525,  27  S.  E.  74;  McLamb  v.  Rail- 
road Co.,  122  N.  C.  862.  29  S.  E.   894;  Cox  V.  Railroad  Co., 
126  N.  C.  103,  35  S.   E.  237;  Arrowood  v.   Railroad  Co.,  126 
N.  C.  629,  36  S.  E.  151.     The  defendant  excepted  to  the  sub- 
mission of  the  third  issue,  but  such  an  issue  was  necessary  for 
a  proper  determination  of  the  case.     Its  form  was  practically 
suggested  by  this  court  in   Denmark  v.  Railroad  Co.,  107  N. 
C.  185,    189,    12   S.    E.    54,  and  has  since  been  repeatedly 
approved,  expressly  so  in  Cox  v.  Railroad  Co.,  126  N.  C.  103, 
35  S.  E.  237.     It  is  in  almost  the  exact  words  used  by  Lord 
Campbell  in  Dowell  v.  Navigation  Co.,  5  El.  &  Bl.  195  {85  E. 
C.  L.),  quoted  with  approval  in   the  leading  case  of  Tuff  v. 
Warman,  89  E.    C.    L.  739,  756,  where  he  says:    **In  some 
cases  there   may  have  been   negligence  on  the  part  of  the 
plaintiff  remotely  connected  with  the  accident,  and  in  those 
cases  the  question  arises  whether  the  defendant,  by  the  exer- 
cise of  ordinary  care  and  skill,  might  have  avoided  the  acci- 
dent,  notwithstanding  the  negligence  of  the  plaintiff;  as  in 
the  oft-quoted  donkey  case,  Davies  v.  Mann.     There,  although 
without  the  negligence  of  the   plaintiff  the  accident  could  not 
have  happened,  the  negligence  is  not  supposed  to  have  con- 
tributed to  the  accident  within  the  rule  upon  this  subject." 
The  case  therein  cited  (Davies  v.  Mann,  10  Mees.  &  W.  545) 
in  which  the  plaintiff's  immortal  donkey,  by  its  death,  estab- 
lished a  great  principle,  and  left  a  world-known  name,  is  re- 
garded as  the  origin   of  the  rule.     The  plaintiff  fettered  the 
front  feet  of  his  donkey,  and  turned  him  into  a  public  high- 
way to  graze.     The  defendant's  wagon,  coming  down  a  slight 
descent  at  a  ^^smartish"  pace,  ran   against   the  donkey,   and 
knocked  it  down,  the  wheels  of  the  wagon  passing  over   it. 
The  poor  brute   meekly  closed  its  wearied  eyes  and  gave  up 
the  ghost,  an  apparently  immortal  spirit  that  has  long  since 
put  Banquo's  ghost  to  shame.     From  such  a  humble  begin- 
ning arose  the  great  doctrine  of  the  ** last  clear  chance.'*     In 
that  case  Lord  Abinger,  C.  B.,  says:     ** The  defendant  has  not 
denied  that  the  ass  was  lawfully  in  the  highway,  and  there- 
fore we  must  assume  it  to  have  been  lawfully  there.     But, 
even  were  it  otherwise,  it  would  have  made  no  difference,  for 
as  the  defendant  might,  by  proper  care,  have  avoided  injuring 
the  animal,  and  did  not,  he  is  liable  for  the  consequences  of 
his  negligence,  though  the  animal  might  have  been  improperly 
there.  * '     Again,  Parke,  B. ,  says :    *  *  Although  the  ass  may  have 
been  wrongfully  there,  still  the  defendant  was  bound  to  go  along 
the  road  at  such  a  pace  as  would  be  likely  to  prevent  mischief. 
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Were  this  not  so,  a  man  might  justify  the  driving  over  goods 
left  on  the  public  highway,  or  even  over  a  man  lying  asleep 
there,  or  the  purposely  running  against  a  carriage  going  on 
the  wrong  side  of  the  road."  It  is  impossible  to  follow  this 
case  through  its  thousands  of  citations  in  nearly  every  juris- 
diction subject  to  Anglo-American  jurisprudence.  The 
supreme  court  of  the  United  States,  in  Railroad  Co.  v.  Ives, 
144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485,  thus  lays  down 
the  doctrine  of  contributory  negligence  as  modified  by  that  of 
the  last  clear  chance:  '' Although  the  defendant's  negligence 
may  have  been  the  primary  cause  of  the  injuiy  complained 
of,  yet  an  action  for  such  injury  cannot  be  maintained  if  the 
proximate  and  immediate  cause  of  the  injury *can  be  traced  to 
the  want  of  ordinary  care  and  caution  in  the  person  injured, 
subject  to  this  qualification,  which  has  grown  up  in  recent 
years  (having  been  iBrst  enunciated  in  Davies  v.  Mann,  10 
Mees.  &  W.  546) :  that  the  contributory  negligence  of  the  party 
injured  will  not  defeat  the  action  if  it  be  shown  that  the 
defendant  might,  by  the  exercise  of  reasonable  care  and  pru- 
dence, have  avoided  the  consequences  of  the  injured  party *s 
negligence."  The  doctrine  was  distinctly  adopted  in  this 
state  in  Gunter  v.  Wicker,  85  N.  C.  310,  where  the  court  says 
with  approval:  **The  rule  is  thus  laid  down  by  a  recent 
author:  'Notwithstanding  the  previous  negligence  of  the 
plaintiff,  if,  at  the  time  when  the  injury  was  committed,  it 
might  have  been  avoided  by  the  exercise  of  reasonable  care 
and  prudence  on  the  part  of  the  defendant,  an  action  will  lie 
for  damages;' "  citing  Davies  v.  Mann.  The  rule  thus  laid 
down  has  ever  since  met  the  uniform  approval,  of  this  court, 
and  is  too  well  established  to  be  the  further  subject  of  con- 
troversy. A  large  majority  of  text  writers  sustain  the  rule. 
It  is  true,  one  or  two  criticise  it  with  more  or  less  severity, 
but  they  are  no  match  for  the  avenging  ghost  of  Davies' 
donkey. 

The  origin  of  the  doctrine  of  contributory  negligence  is  gen- 
erally ascribed  to  the  case  of  Butterfield  v.  Forrester,  1 1  East, 
60.  There  the  defendant,  for  the  purpose  of  making  some 
repairs  to  his  house,  which  was  close  by  the  roadside,  had 
put  up  a  pole  across  this  part  of  the  road,  a  free  passage  being 
left  by  another  branch  or  street  in  the  same  direction.  The 
plaintiff,  about  candle  light,  but  while  there  was  yet  light 
enough  left  to  discern  the  obstruction  at  100  yards  distance, 
while  riding  very  rapidly,  rode  against  the  pole,  and  was 
thrown  and  badly  hurt.  The  court  directed  a  jury  that,  "If 
a  person  riding  with  reasonable  and  ordinary  care  could  have 
seen  and  avoided  the  obstruction,  and  if  they  were  satisfied 
that  the  plaintiff  was  riding  along  the  street  extremely  hard, 
and  without  ordinary  care,  they  should  find  a  verdict  for  the 
defendant."  This  charge  was  sustained  on  appeal.  Two 
things  are  noticeable  in  this  case.  The  active  negligence  was 
that  of  the  plaintiff,  who  alone  had  the  last  clear  chance;  and 
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in  spite  of  the  fact  that  the  testimony  was  apparently  uncon- 
tradicted, the  question  was  submitted  to  the  jury.  This 
doctrine,  thus  first  enunciated  in  a  most  reasonable  form,  was 
soon  carried  beyond  what  could  ever  have  been  contemplated 
by  the  original  case.  Some  courts  went  so  far  as  to  say  that 
the  plaintiff  could  not  recover  if  he  was  in  the  slightest  degree 
negligent,  no  matter  how  gross  might  be  the  negligence  of  the 
defendant ;  and  that  the  plaintiff  must  hot  only  prove  the  neg- 
ligence of  the  defendant,  but  must  also  affirmatively  disprove 
any  neglieence  on  his  part.  Carried  to  such  extremes,  the 
doctrine  finally  became  a  burden  upon  the  judicial  conscience 
of  the  age,  expecially  where  human  life  was  concerned;  and 
hence  the  prompt  and  general  approval  given  to  the  case  of 
Davies  v.  Mann.  This  latter  case,  though  a  modification  to 
a  greater  or  less  extent  of  many  cases  professedly  based  upon 
Butterfield  v.  Forrester,  was  not  in  substantial  conflict  with 
that  case  itself,  but  rather  a  just  extension  of  its  underlying 
principles. 

As  we  find  no  error  in  the  charge,  which  was  based  on 
evidence  tending  to  prove  every  contention  of  the  plaintiff, 
the  judgment  is  affirmed. 


Illinois  Cent.  R.  Co.  v.  Commonwealth. 

{Court  of  Appeals  of  Kentucky^  Oct,  2^, /poi,) 

[64  S.  W.  Rep.  975.] 

Statute  Making  Recommendation  of  Railroad  Commission  Necessary 
to  Indictment  of  Carrier  for  Charging  More  for  Short  Than  Long 
Haul. 
Under  Kj.  St.  |  820,  providing  for  the  punishment  of  any  common 
carrier  who  shall  charge  more  for  transporting  passengers  or  property 
for  a  shorter  than  for  a  longer  distance,  and  providing  that  upon 
complaint  made  to  the  railroad  commission  that  any  carrier  has  vio- 
lated the  statute  it  shall  be  the  duty  of  the  commission  to  investigate 
the  charge,  and,  if  the  commission  deems  it  proper  to  exonerate  the 
carrier,  an  order  to  that  effect  shall  be  made,  but,  if  the  commission 
fails  to  exonerate  the  carrier  from  the  operation  of  the  statute,  an 
order  to  that  efFect  shall  be  made,  and  it  shall  be  the  duty  of  the 
commission  to  furnish  a  statement  of  the  facts,  with  a  copy  of  its 
order,  to  the  grand  jurj',  **in  order  that**  the  carrier  maybe  indicted, 
no  indictment  can  be  returned  by  the  grand  jury  for  a  violation  of 
the  statute  until  the  railroad  commission  has  refused  to  exonerate  the 
carrier. 

Same — Constitutionality. 

The  statute,  as  thus  construed,  does  not  violate  Const.  {  218,  pro- 
hibiting any  common  carrier  from  charging  more  for  transporting* 
passengers  or  property  for  a  shorter  than  for  a  long'er  distance,  and 
providing  that  the  railroad  commission  may  prescribe  the  extent  to 
which  a  common  carrier  may  be  relieved  from  the  operation  of  the 
section,  as  the  question  as  to  what  penalty  should  be  imposed,  and 
when,  is  left  absolutely  to  the  discretion  of  the  legislature. 

Same — Same.* 
As  the  question  when,  or  under  what  circumstances,   it  would  be 

*See  generally,  Steenerson  v.  Great  Northern  Ry.  Co.  (Minn.),  8 
Am.  &  Eng.  R.  Cas.,  N.  S.,  559,  and  notes,  613  et  seq. ;  6  Rap.  & 
Mack's  Dig.  1146. 
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right  for  a  carrier  to  charg-e  more  for  a  shorter  than  for  a  longer 
haul  was  not  at  common  law  of  judicial  cognizance,  the  state  has 
the  right,  in  the  exercise  of  its  police  power,  to  commit  the  decision 
of  that  question  to  the  railroad  commission,  the  constitutional  right 
of  due  process  of  law  not  extending  to  matters  which  at  common  law 
were  not  of  judicial  cognizance. 
Paynter,  C.  J.,  and  Guffy  and  White,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Hardin  county. 

"To  be  officially  reported." 

The  Illinois  Central  Railroad  Company  was  convicted  of 
the  offense  of  charging  more  for  transporting  coal  a  shorter 
distance  than  for  a  longer  distance,  and  it  appeals.     Reversed. 

Pirtle  &  Trabue,  W.  H.  Marriott,  and  J.  M.  Dickinson,  for 
appellant. 

R.  J.  Breckinridge,  L.  A.  Faurest,  and  W.  S.  Chelf,  for  the 
Commonwealth. 

HOBSON,  J.  Appellant  was  indicted  in  the  Hardin  circuit 
court  and  fined  $200  for  charging  more  for  hauling  a  car  load 
of  coal  from  Deanfield,  Ky.,  to  Stevensburg,  Ky.,  than  from 
Deanfield,  through  Stevensburg,  to  Louisville.  The  indict- 
ment was  returned  June  10,  1899.  At  that  time  the  railroad 
commission  had  not  determined  whether  appellant  should  be 
exonerated  as  provided  by  the  statute.  The  first  question  to 
be  determined  on  the  appeal  is  whether,  under  the  statute, 
the  carrier  may  be  indicted  by  the  grand  jury  before  the  rail- 
road commission  has  refused  to  exonerate  it.  The  statute  is 
.  in  these  words  (Ky.  St.  §820):  "If  any  person  owning  or 
operating  a  railroad  in  this  state,  or  any  common  carrier, 
shall  charge  or  receive  any  greater  compensation  in  the 
^ggtes^te  for  the  transportation  of  passengers  or  property  of 
like  kind,  under  substantially  similar  circumstances  and  con- 
ditions, for  a  shorter  than  for  a  longer  distance,  over  the  same 
line  in  the  same  directions,  the  shorter  being  included  within 
the  longer  distance ;  such  person  shall,  for  each  offense,  be 
guilty  of  a  misdemeanor,  and  fined  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars,  to  be  recovered  by  indict- 
ment in  the  Franklin  circuit  court,  or  the  circuit  court  of  any 
county  into  or  through  which  the  railroad  or  common  carrier 
so  violating  runs  or  carries  on  its  business.  Upon  complaint 
made  to  the  railroad  commission  that  any  railroad  or  common 
carrier  has  violated  the  provisions  of  this  section,  it  shall  be 
the  duty  of  the  commission  to  investigate  the  grounds  of 
complaint,  and  if,  after  such  investigation,  the  commission 
deems  it  proper  to  exonerate  the  railroad  or  common  carrier 
from  the  operation  of  the  provisions  of  this  section,  an  order 
in  writing  to  that  effect  shall  be  made  by  the  commission,  and 
a  copy  thereof  delivered  to  the  complainant  and  the  railroad 
or  common  carrier,  and  the  same  shall  be  published  as  a  part 
of  the  report  of  the  commission;  and  after  such  order  the 
railroad  or  carrier  shall  not  be  prosecuted  or  fined  on  account 
of  the  complaint  made.     If  the  commission,  after  invest iga- 
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tion,  fails  to  exonerate  the  railroad  or  carrier  from  the  opera- 
tion of  the  provisions  of  this  section  an  order  in  writing  to 
that  effect  shall  be  made  by  the  commission,  and  a  copy 
thereof  delivered  to  the  complainant  and  the  railroad  or  com- 
mon carrier,  and  the  same  shall  be  published  as  a  part  of  the 
report  of  the  commission ;  and  after  such  order  it  shall  be 
the  duty  of  the  commission  to  furnish  a  statement  of  the  facts 
together  with  a  copy  of  its  order,  to  the  erand  jury  of  any 
county,  the  circuit  court  of  which  has  jurisdiction,  in  order 
that  the  railroad  company  or  carrier  may  be  indicted  for  the 
offense ;  and  the  commission  shall  use  proper  efforts  to  see 
that  such  company  or  carrier  is  indicted  and  prosecuted.'* 
In  the  construction  of  statutes  the  cardinal  aim  of  the  court 
is  to  arrive  at  the  intention  of  the  legislature.  The  court  will 
presume  that  the  legislature  meant  something  by  all  the  pro- 
visions of  the  statute,  and  will  endeavor  to  give  them  all  a  fair 
effect.  If  the  legislature  had  intended  indictments  to  be  found 
for  each  offense,  regardless  of  action  by  the  railroad  com- 
mission, we  see  no  reason  why  the  section  might  not  have 
stopped  with  the  first  sentence,  defining  the  offense,  and  pro- 
viding for  its  punishment;  for  by  the  next  section  (Ky.  St.  § 
821)  it  is  made  the  duty  of  the  commission  'Ho  see  that  the 
laws  relating  to  all  railroads,  except  streets,  are  faithfully  ex- 
ecuted" ;  and  under  this  provision  it  would  be  the  duty  of  the 
commission  to  see  to  violations  of  the  preceding  section. 
Not  only  so,  but  it  is  provided  in  section  820  that,  if  the  com- 
mission deems  it  proper  to  exonerate  a  carrier  from  the  opera- 
tion of  its  provisions,  an  order  to  that  effect  shall  be  made, 
and  after  such  order  the  carrier  shall  not  be  prosecuted  for 
that  matter.  To  indict  the  carrier,  in  the  first  place,  without 
action  by  the  railroad  commission,  would  be  to  deprive  it  of 
all  benefit  of  this  provision.  If  the  commission  had  only 
power  to  pass  on  the  same  facts  as  the  grand  jury,  it  might, 
perhaps,  be  maintained  that  the  legislature  intended  to  pro- 
vide a  cumulative  remedy,  and  that  a  preliminary  hearing 
before  the  commission  was  not  essential.  But  such  is  not  the 
fact.  The  statute  is  made  pursuant  to  the  following  provision 
of  the  constitution  (section  218):  ''It  shall  be  unlawful  for 
any  person  or  corporation,  owning  or  operating  a  railroad  in 
this  state,  or  any  common  carrier,  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation 
of  passengers,  or  of  property  of  like  kind,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for 
a  longer  distance  over  the  same  line,  in  the  same  direction, 
the  shorter  being  included  within  the  longer  distance ;  but 
this  shall  not  be  construed  as  authorizing  any  common  carrier, 
or  person  or  corporation,  owning  or  operating  a  railroad  in 
this  state,  to  receive  as  great  compensation  for  a  shorter  as 
for  a  longer  distance:  provided,  that  upon  application  to  the 
railroad  commission,  such  common  carrier  or  person,  or  cor- 
poration owning  or  operating  a  railroad  in  this  state,  may  in 
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special  cases,  after  investigation  by  the  commission,  be 
authorized  to  charge  less  for  longer  than  for  shorter  distances 
for  the  transportation  of  passengers  or  property;  and  the 
commission  may,  from  time  to  time,  prescribe  the  extent  to 
which  such  common  carrier,  or  person  or  corporation,  owning 
or  operating  a  railroad  in  this  state,  may  be  relieved  from  the 
operation  of  this  section. "  In  construing  this  provision  in 
Louisville  &  N.  R.  Co.  v.  Com.  (Ky. )  46  S.  W.  707,  47  S.  W. 
210,  598,  4.^  L.  R.  A.  541,  it  was  held  that  the  circumstances 
or  conditions  exempting  the  railroad  altogether  from  the 
operation  of  the  section  did  not  include  competition  with 
other  lines,  and  in  the  subsequent  case  of  Louisville  &  N. 
R.  Co.  V.  Com.  (Ky.)  51  S.  W.  164,  1012,  this  ruling  was 
adhered  to,  and  it  was  further  held  that  in  such  cases  the 
power  was  vested  in  the  railroad  commission  to  exonerate  the 
carrier.  We  said :  "  It  is  urged  that  this  construction  of  the  con- 
stitution will  allow  coal  and  other  freight  from  without  the 
state  to  be  shipped  cheaper  than  they  can  be  hauled  to  the 
same  point  if  shipped  within  the  state,  as  under  the  interstate 
commerce  act  competition  is  held  to  exclude  the  carrier  from 
the  long  and  short  haul  clause.  The  constitutional  conven- 
tion, no  doubt,  had  just  such  considerations  in  mind  when  it 
gave  the  railroad  commission  the  plenary  powers  conferred 
on  it  as  above  explained.  It  is  the  duty,  and,  no  doubt,  will 
be  the  pleasure,  of  the  railroad  commission  to  so  regulate  the 
matter  that  no  injustice  shall  be  done  any  industry  in  the  state, 
and  the  true  interests  of  the  commonwealth  as  a  whole  be 
promoted."  It  will  be  observed  that  the  constitutional  con- 
vention did  not  adopt  a  hard  and  fast  rule  making  the  charge 
of  more  for  the  short  than  for  the  long  haul  unlawful,  but  ex- 
pressly empowered  the  commission  to  authorize  the  railroad  to 
charge  less  for  longer  than  for  shorter  distances,  and  to  pre- 
scribe from  time  to  time  the  extent  to  which  the  carriers  might 
be  relieved  from  the  operation  of  the  section.  There  were  many 
industries  in  the  state  whose  interests  required  this.  More 
than  one  coal  famine  had  occurred.  The  only  security  against 
a  recurrence  of  this  trouble  was  our  domestic  coal.  But  this 
could  not  be  available  unless  given  lower  rates,  so  that  it 
could  compete  in  the  market  with  coal  shipped  by  water.  If 
it  could  not  thus  compete,  it  could  not  be  relied  on  as  a  sup- 
ply in  an  emergency.  The  low  rate  in  this  case  was  given  on 
coal  shipped  to  Louisville,  because  it  there  came  in  competi- 
tion with  the  coal  brought  down  the  Ohio  river.  The  rail- 
road commission  was  the  only  tribunal  authorized  to  relieve 
appellant  from  the  operation  of  the  section.  No  such  power 
was  vested  in  the  courts.  The  question  of  competition  could 
not  be  examined  there,  nor  could  it  be  shown  that  a  proper 
case  existed  for  exoneration  from  the  section.  The  legislature 
therefore  provided  for  the  preliminary  hearing  before  the  rail- 
road commission,  not  as  a  cumulative  remedy,  but  that  it 
might  determine  whether  the  carrier  should  be  exonerated 
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or  not ;  and  therefore  it  was  provided  that,  if  the  commission 
relieved,  the  carrier  from  the  operation  of  the  section,  no 
prosecution  should  be  had  on  account  of  the  matter  complained 
of.  It  also  further  provided  that,  if  the  commission  failed  to 
exonerate  the  carrier,  it  should  make  an  order  in  writing  to 
that  effect,  and  furnish  '^a  statement  of  the  facts,  together 
with  a  copy  of  its  order  to  the  errand  jury  of  any  county,  the 
circuit  court  of  which  has  jurisdiction,  in  order  that  the  rail- 
road company  or  carrier  may  be  indicted  for  the  offense." 
Ky.  St.  §  820.  The  requirement  that  the  commission  should 
furnish  the  grand  jury  a  copy  of  its  order  in  order  that  the 
railroad  company  might  be  indicted  for  the  offense  must  be 
read  in  connection  with  the  previous  clause,  that,  if  the  com- 
pany was  exonerated,  the  railroad  company  should  not  be 
prosecuted.  The  plain  meaning  of  the  two  together  is  that 
the  railroad  company  may  be  indicted  for  the  offense  if  not 
exonerated,  and  may  not  be  indicted  if  it  is  exonerated,  and 
the  copy  of  the  order  of  the  commission  refusing  to  exonerate 
it  is  required  to  be  furnished  to  the  grand  jury  in  order  that 
the  company  may  be  indicted.  From  the  section  as  a  whole 
it  is  clear  that  the  legislature  had  in  mind  providing  for  the 
exoneration  of  the  railroad  from  its  provisions  in  proper  cases, 
and  exempting  the  carrier  from  criminal  liability  to  this 
extent.  It  therefore  provided  for  an  investigation  by  the  rail- 
road commission,  a  determination  by  it  whether  it  deemed  it 
proper  to  exonerate  the  railroad,  and  for  the  enforcement  of 
its  decision  by  indictment  by  the  grand  jury  in  case  the 
railroad  was  not  exonerated.  To  allow  the  carrier  to  be 
indicted  in  advance  of  any  action  by  the  railroad  commission 
under  this  section,  would  be  to  deprive  it  of  all  opportunity 
for  exoneration.  The  legislature  had  no  such  result  in  mind, 
but  clearly  aimed  to  secure  to  the  carrier  a  hearing  on  this 
question. 

The  long  and  short  haul  matter  is  only  another  form  of 
undue  discrimination  and  preference,  which  are  provided  for 
by  section  819,  and  indictments  under  this  section  can  only 
be  had  upon  the  recommendation  of  the  railroad  commission. 
This  has  been  a  settled  legislative  policy  as  shown  by  the 
act  of  April  6,  1882  (see  Gen.  St.  p.  1021),  which  was  in  force 
at  the  time  of  the  adoption  of  the  constitution  and  the  present 
statutes.  In  other  words,  the  legislature  has  always  acted 
upon  the  idea  that  the  interests  of  the  entire  people  of  the 
state  should  be  looked  to  in  these  matters,  and  that  the  rail- 
road commission  must  first  determine  them  before  the  grand 
juries  of  the  state  should  find  indictments.  The  precise  ques- 
tion raised  in  this  case  was  before  this  court  in  the  case  of 
Louisville  &  N.  R.  Co.  v.  Com.,  51  S.  W.  167.  In  that  case 
the  company  had  been  fined  under  an  indictment  found  at  the 
request  of  the  railroad  commission,  and  one  of  the  grounds  of 
new  trial  was  that  the  court  had  erroneously  admitted  the 
order  of  the  railroad  commission  refusing  to  exonerate  the 
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company  to  be  read  to  the  jury  on  the  trial,  and  it  was  insisted 
that  this  bad  prejudiced  the  defendant  on  the  trial,  and  caused 
a  large  fine  to  be  assessed  against  it.  The  reading  of  the  order 
of  the  commission  was  clearly  prejudicial  to  the  defendant,  if 
improper.  This  court,  however,  affirmed  the  judgment,  and 
said:  ** There  was  no  error  in  allowing  the  order  of  the  rail- 
road commission  to  be  read.  This  has  in  effect  been  deter- 
mined by  this  court  in  the  preceding  cases.*'  The  matter  was 
not  further  elaborated  at  that  time,  because  it  was  considered 
concluded  by  the  reasoning  of  the  preceding  case  and  the 
judgment  on  the  former  appeal.  Louisville  &  N.  R.  Co.  v. 
Com.,  46  S.  W.  707,  47  S.  W.  210,  598,  43  L.  R.  A.  541.  It 
was  proper  to  read  the  order  of  the  railroad  commission  to  the 
jury  only  because  the  statute  required  a  copy  of  the  order  to 
be  filed  with  the  grand  jury  in  order  that  the  defendant  might 
be  indicted.  It  was  the  basis  of  the  proceeding,  without  which 
the  prosecution  cculd  not  be  had.  Upon  a  re-examination  of 
the  question  we  adhere  to  the  conclusion  then  reached. 

It  is  also  insisted  for  the  appellee  that  the  statute  thus  con- 
strued is  unconstitutional.  But  section  218  of  the  constitu- 
tion prescribes  no  penalty.  What  penalty  should  be  imposed, 
or  when,  was  absolutely  within  the  discretion  of  the  legisla- 
ture. Without  section  820,  there  is  no  provision  of  law  for 
imposing  a  penalty,  and,  if  a  penalty-  cannot  be  imposed  under 
that  section  on  the  facts  oj  this  case,  then  there  is  no  provi- 
sion of  law  under  which  the  prosecution  can  be  maintained. 
We  do  not  question  the  power  of  the  legislature  to  provide  for 
prosecutions  without  action  by  the  railroad  commission.  We 
only  determine  that  it  has  not  done  so  by  the  provision  quoted. 
Thus  construed,  the  statute  does  not  seem  to  us  in  violation 
of  any  right  secured  by  the  federal  constitution.  The  con- 
vention, in  framing  the  state  constitution,  if  it  had  seen  proper, 
might  have  made  it  unlawful  to  charge  more  for  the  short 
than  for  the  longer  haul  under  any  circumstances.  When  it 
did  not  adopt  an  absolute  rule  to  this  effect,  but  allowed  the 
carrier  to  be  relieved  from  the  operation  of  the  section,  this 
was  more  favorable  to  the  carrier  than  an  absolute  prohibition 
would  have  been.  The  convention  might  have  vested  the 
power  of  exoneration  in  the  legislature,  and  authorized  it  by 
general  laws  to  regulate  the  subject.  When  it  created  a 
special  tribunal  to  determine  when  and  under  what  circum- 
stances the  highways  of  the  state  might  be  so  used  as  to  give 
some  shippers  preference  over  others,  it  violated  no  right  of 
the  railroads,  for  the  state,  in  the  exercise  of  its  police  power, 
had  the  right  to  protect  the  people  of  the  state  from  extortion 
and  discrimination  on  the  public  highways,  constructed  under 
the  power  of  eminent  domain,  and  exercising  franchises  be- 
stowed by  the  state.  The  right  of  due  process  of  law  secured 
by  the  constitution  does  not  extend  to  matters  which  at  com- 
mon law  were  not  of  judicial  cognizance  so  as  to  require  them 
to  be  tried  now  by  the  courts.     Wulzen  v.  City  and  County  of 
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cars  to  other  persons  engaged  in  the  same  line  of  business. 
The  railroad  company,  S.  F.  Dana  &  Co.,  and  the  Campbell 
Creek  Coal  Company  filed  their  joint  answer,  and  say  that 
the  Louisville  &  Nashville  Railroad  Company  is  not  the 
owner  of  that  part  of  the  switch  which  lies  upon  and  over  the 
lands  of  the  defendant  the  Campbell  Creek  Coal  Company, 
and  that  it  was  expressly  stipulated  and  agreed  in  the  original 
contract  by  which  the  railroad  company  obtained  the  right  of 
way  through  the  lands  of  the  Campbell  Creek  Coal  Company 
that  no  coal  was  to  be  hauled  from  any  yard,  elevator,  or 
place  over  that  part  of  the  track,  and  that  any  violation  of 
such  agreement  would  entitle  the  Campbell  Coal  Company 
to  withdraw  the  privilege  to  maintain,  use,  and  occupy  the 
track  over  its  premises.  It  appears  from  the  evidence  that 
the  switch  track  of  the  defendant  was  located  over  and  along 
Lowell  street,  an  unimproved  street  of  the  city  of  Newport  on 
which  are  located  a  rolling  mill,  brick  yard,  iron  and  brass 
foundry,  street  car  power  house,  and  other  enterprises,  by 
virtue  of  an  ordinance  of  the  city,  and  that  it  connects  with 
the  railroad  company's  main  line  about  a  quarter  of  a 
mile  south  of  the  corporate  limits  of  Newport,  and  runs  along 
Lowell  street  about  a  mile,  to  the  Newport  Rolling  Mills; 
that  that  part  of  the  track  between  the  corporate  limits  of 
Newport  and  the  main  track  runs  through  the  lands  of  the 
Campbell  Coal  Company  and  S.  F.  Dana  &  Co. ;  that  the 
track  was  built  exclusively  for  the  accommodation  of  various 
merchants  whose  premises  fronted  on  Lowell  street ;  and  that 
all  kinds  of  merchandise  are  hauled  over  it  except  coal;  this 
commodity  is  only  hauled  from  the  Dana  yards,  which  are 
located  very  near  to  the  main  line,  outside  of  the  city  limits. 
It  further  appears  that  most  of  these  business  establishments 
have  ^'spur  tracks"  connecting  their  business  premises  with 
the  switch  tracks ;  that  appellee's  property  fronts  on  Lowell 
street  about  120  feet;  that  they  have  no  spur  track  connecting 
their  property  with  the  main  switch,  or  authority  from  the 
city  to  use  the  street  for  that  purpose,  although  very  capable 
of  being  so  used,  but  proposed  to  load  and  unload  cars  stand- 
ing upon  the  switch  track  in  the  center  of  the  street  by  means 
of  wagons. 

The  first  question  to  be  considered  is  the  validity  of  the 
contract  between  the  railroad  company  and  the  coal  company, 
giving  them  a  monopoly  of  the  busin^^ss  of  shipping  coal  over 
this  switch.  Railroad  companies  are  quasi  public  corpora- 
tions, created  for  the  purpose  of  exercising  the  functions  and 
performing  the  duties  of  common  carriers.  These  duties  are 
defined  by  law,  and  in  accepting  their  charters  they  necessarily 
took  with  them  all  the  duties  and  liabilities  annexed;  and 
they  are  required  to  supply,  to  the  extent  of  their  resources, 
adequate  facilities  for  the  transaction  of  all  business  offered, 
and  to  deal  fairly  and  impartially  with  their  patrons.  See 
McCoy  V.  Railroad  Co.  (C.  C.)  13  Fed.   5;  Munn  v.  Illinois. 
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94  U.  S.  126,  24  L.  Ed.  77.  And  they  have  no  right  to  con- 
tract with  a  corporation  or  individual  to  give  exclusive  rights 
to  transfer  any  commodity  over  any  part  of  their  line. 
Appellants  have  by  their  charter  the  power  of  condemnation 
for  right  of  way  both  for  their  main  and  switch  tracks,  and 
their  obligations  to  the  general  public  forbid  that  they  should 
acquire  such  rights  of  way  under  such  circumstances  and  con- 
ditions as  render  it  impossible  for  them  to  impartially  serve 
all  their  customers.  In  our  opinion,  the  contract  with  the 
Campbell  Creek  Coal  Company,  giving  them  the  exclusive  use 
of  the  switch  for  coal  purposes,  was  against  public  policy, 
and  absolutely  void.  The  railroad  company  could  not,  for 
the  purpose  of  saving  the  expense  of  condemnation  pro* 
ceedings,  make  such  a  contract. 

We  deem  it  unnecessary  in  this  proceeding  to  determine 
what  may  be  the  remedies  of  the  Campbell  Creek  Coal  Com- 
pany growing  out  of  the  inability  of  the  railroad  company  to 
perform  its  contract,  but  we  are  clearly  of  the  opinion  that 
they  cannot  at  this  late  day  prohibit  the  use  of  that  part  of 
the  track  which  passes  through  their  property,  as  it  is  evident 
that  large  pecuniary  investments  hav^  been  made  by  other 
parties  which  are  dependent  for  their  profitable  operation 
upon  the  continued  use  of  the  switch  track. 

The  contention  is  made  for  the  railroad  company  that 
appellee  is  not  entitled  to  a  mandatory  injunction  requiring 
them  to  fulfill  their  corporate  obligations  to  furnish  impartial 
service,  because  they  have  •  adequate  relief  in  a  court  of  law 
by  suit  to  recover  damages  for  the  wrong  done.  Undoubtedly 
this  remedy  exists,  but  it  is  not  the  only  means  of  relief 
which  the  law  provides.  By  accepting  its  charter  the  rail- 
road company  assumed  obligations  to  the  public,  and  the 
duty  of  enforcing  these  obligations,  in  the  absence  of  some 
statute  providing  a  different  remedy,  necessarily  devolves 
upon  courts  of  equity.  Their  jurisdiction  to  grant  relief  of 
this  sort  has  been  well  established  and  defined.  See  Hays 
V.  Pennsylvania  Co.  (C.  C.)  12  Fed.  309;  also  the  Express 
Case,  decided  by  Justice  Miller  and  Judge  McCreary  (C.  C.) 
10  Fed.  869;  and  the  case  of  State  v.  Hartford  &  N.  H.  R.  Co., 
29  Conn.  546.  It  is  plainly  laid  down  in  these  and  other 
cases  that  a  railway  company  may  be  compelled  by  mandamus 
to  carry  out  the  object  for  which  they  were  created,  and  to 
impartially  and  without  discrimination  serve  the  public. 

But  there  is  another  feature  presented  by  this  case  which 
remains  to  be  considered.  Appellee  has  no  spur  or  side  track 
from  Lowell  street  into  its  grounds,  and  seeks  in  this  pro- 
ceeding to  compel  the  railroad  company  to  stand  the  freight 
cars  on  their  track  in  the  center  of  Lowell  street  in  front  of 
their  property,  and  to  be  loaded,  and  it  does  not  appear  that 
the  city  has  ever  authorized  such  a  use  of  the  street.  It  is 
manifest  that  if  appellant  is  required  to  halt  car&  on  its  track 
in  front  of  appellee's  place,  and  leave  them  there  to  be  loaded 
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and  unloaded,  it  will  materially  obstruct  the  use  of  the  switch 
track  by  parties  living  beyond  appellee's  yard,  and  might 
subject  appellant  to  prosecution  by  the  city  for  unlawfully 
obstructing  a  public  street  and  converting  it  into  a  private 
coal  yard.  In  the  absence  of  express  authority  from  the  city 
of  Newport  authorizing  such  use  of  the  street,  and  conclusive 
testimony  that  it  would  not  be  prejudicial  to  the  use  of  such 
switch  by  the  appellant's  other  patrons,  we  think  the  court 
erred  in  granting  the  injunction. 

For  this  reason  the  judgment  granting  the  injunction  is 
reversed,  and  cause  remanded  for  proceedings  consistent  with 
this  opinion. 


State  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 

(Supreme  Court  of  Indiana^  Oct,  23^  1901.) 
[61  N.  E.  Rep.  669.] 

Railroads— Train  Reports— "Blackboard  Law" — Penalty — Size  of  Board 
— Failure  to  Report.* 
Under  Acts  1889,  p.  279,  as  amended  by  Acts  1897,  p.  176  {*  •Black- 
board Law"),  providing  that  railroad  companies  shall  cause  a  black- 
board at  least  three  feet  long  and  two  feet  wide  to  be  placed  in  everf 
station,  and  to  be  written  thereon  whether  or  not  trains  are  to  arrive 
on  schedule  time,  etc.,  and  that  for  each  violation  of  the  provision  of 
the  act  in  failing  to  report,  or  in  making  a  false  report,  such  com- 
panies shall  forfeit  the  sum  of  $25,  the  railroad  company  is  liable  to 
the  penalty  only  for  failure  to  make  report,  or  for  making  a  false 
report,  and  not  for  failing  to  maintain  a  blackboard  of  the  dimensions 
required  by  the  statute. 

Appeal  from  circuit  court,  Fountain  county;  Joseph  M. 
Rabb,  Judge. 

Action  by  the  state  of  Indiana  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.     Affirmed. 

J.  W.  Brissey  and  Lucas  Nebeker,  for  the  State. 
L.  J.  Hackney  and  John  T.  Dye,  jfor  appellee. 

HADLEY,  J.  Action  to  recover  penalties  for  violation  of 
the  provisions  of  the  act  of  1889  (Acts  1889.  p.  279),  as 
amended  in  1897  (Acts  1897,  p.  176),  commonly  known  as  the 
** Blackboard  Law*';  demand,  $20,000.  A  demurrer  was  sus- 
tained to  each  of  the  two  paragraphs  of  complaint,  and,  plain- 
tiff refusing  to  amend,  judgment  was  rendered  against  it. 

The  single  question  presented  for  decision  is  whether  the 
penalty  provided  by  section  2  of  the  statute  is  recoverable  in 
a  case  where  the  defendant  has  complied  with  all  the  pro- 
visions of  the  law,  except  in  the  use  of  a  blackboard  ''not  less 
than   three  feet   long  and  two   feet    wide.'*     Or,    in   other 

*As  to  the  liability  of  a  carrier  of  passengers  for  failure  to  publish 
or  observe  schedules,  see  2  Rap.  &  Mack's  Dig.  348  et  seq. ;  26  Am. 
dc  Eng.  Bnc.  Il^w  14  et  seq. 
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words,  is  the  defendant  liable  solely  because  of  using  a  black- 
board 34  inches  long  and  i8  inches  wide?     The  statute  reads: 

"Section  i.  That  every  corporation,  company  or  person 
operating  a  railroad  within  this  state,  shall  immediately  after 
taking  efiect  of  this  act,  cause  to  be  placed  in  a  conspicuous 
place  in  each  passenger  depot  of  such  company  located  at  any 
station  in  this  state,  at  which  there  is  a  telegraph  office,  a 
blackboard  at  least  three  feet  long  and  two  feet  wide,  upon 
which  such  corporation,  company  or  person,  shall  cause  to 
be  written,  at  least  thirty  minutes  before  the  schedule  time 
for  the  arrival  of  each  passenger  train  stopping  upon  such 
route  at  such  station,  the  fact  whether  such  train  is  on 
schedule  time  or  not,  and  if  late,  how  much :  provided,  how- 
ever, that  any  device,  indicator  or  register,  painted  or 
printed  in  large  letters  and  figures  giving  the  required  infor- 
mation set  forth  in  this  act,  in  a  more  legible  form  than  is 
practicable  on  a  blackboard,  may  be  substituted  in  place  of 
said  blackboard :  and,  provided  further,  that  the  provisions  of 
this  act  shall  not  apply  to  any  freight  train  carrying  passengers 
or  any  train  carrying  both  freight  and  passengers,  or  to  any 
stations  during  hours  when  railroad  companies  do  not  regu- 
larly have  a  telegraph  operator  or  operators  on  duty  at  such 
telegraoh  stations.''     Acts  i8q7,  p.  176. 

"Sec.  2.  That  for  each  violation  of  the  provisions  of  this 
act,  in  failing  to  report  or  in  making  a  false  report,  such  cor- 
poration, company  or  person  so  neglecting  or  refusing  to 
comply  with  the  provisions  of  this  act  shall  forfeit  and  pay 
the  sum  of  twenty-five  dollars,  to  be  recovered  in  a  civil 
action,  to  be  prosecuted  by  the  prosecuting  attorney  of  the 
county  in  which  the  neglect  or  refusal  occurs,  in  the  name  of 
the  state  of  Indiana,  one-half  of  which  shall  go  to  said  pros- 
ecuting attorney  and  the  remainder  shall  be  paid  over  to  the 
county  in  which  such  proceedings  are  had,  and  shall  be  part 
of  the  common  school  fund."     Acts  1889,  p.  279. 

In  substance,  it  is  alleged,  in  the  second  paragraph  of 
complaint,  that  at  no  time  between  stated  dates  did  the 
defendant,  in  or  about  its  said  passenger  depot,  cause  to  be 
placed  or  cause  to  be  written  upon  a  blackboard,  which  was 
at  least  3  feet  long  and  2  feet  wide,  the  things  required  by 
the  statute;  and,  in  the  third  paragraph,  that  at  no  time  be- 
tween the  same  dates  did  the  defendant,  in  or  about  its  said 
passenger  depot,  cause  to  be  placed  or  cause  to  be  written 
upon  a  blackboard,  of  greater  dimensions  than  34  inches  long 
and  18  inches  wide,  the  things  required  by  the  statute.  The 
statute,  being  penal,  is  subject  to  the  rule  of  strict  construc- 
tion. 23  Am.  &  Eng.  Enc.  Law,  p.  378;  Sedg.  St.  Const, 
pp.  296,  302:  End.  Interp.  St.  §  340;  Black,  Interp.  Laws,  p. 
300.  Strict  construction  requires  us  to  confine  the  operation 
of  the  statute  to  the  subjects  specified.  Telegraph  Co.  v. 
Steel,  108  Ind.  163,  9  N.  E.  78.  "A  court  cannot  create  a 
penalty  by  construction,  but  must  avoid  it  by  construction* 

23  (N  5)  A  &  K  R  Cas— 22 
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unless  it  is  brought  within  the  letter  and  necessary  meaning 
of  the  act  creating  it.**  Telegraph  Co.  v.  Axtell,  69  Ind.  199; 
Burgh  V.  State,  108  Ind.  132,  9  N.  E.  75. 

While  the  rule  of  strict  construction  will  not  sanction  the 
abridgment  of  the  manifest  intention  of  the  legislature,  it 
must  be  said  that  it  requires  the  solution  of  doubts  and 
ambiguities  against  the  infliction  of  penalties,  and  forbids  the 
exaction,  when  the  right  is  not  clearly  apparent  from  the 
terms  of  the  act  itself.  The  court  must  interpret  such  a 
statute  as  it  finds  it.  It  cannot  supply  omissions  by  intend- 
ment. The  trend  of  the  authorities  is  clearly  expressed  in 
these  words:  ''Where  the  penal  clause  is  less  comprehensive 
than  the  body  of  the  act,  the  courts  will  not  extend  the  pen- 
alties provided  therein  to  the  classes  of  persons  or  things  not 
embraced  within  the  penal  clause,  even  where  there  is  a  man- 
ifest omission  or  oversight  on  the  part  of  the  legislature." 
23  Am.  &  Eng.  Enc.  Law,  p.  382 ;  Brooks  v.  State,  88  Ala. 
122,  127,  6  South.  902;  State  V.  Mayor  of  City  of  Atlantic  City 
(N.  J.  Sup.)  47  Atl.  440;  U.  S.  V.  Ten  Cases  Shawls,  2  Paine, 
162,  Fed.  Cas.  No.  16:448;  Thomas  v.  Stephenson,  2  El.  & 
Bl.  108,  75  E.  C.  L.  107;  Broadhead  v.  Holdsworth,  2  Exch. 
Div.  321;  Underbill  v.  Longridge,  29  Law  J.  M.  Cas.  65; 
Coe  V.  Lawrence,  i  El.  &  BL  ^16,  72  E.  C.  L.  516;  Daniels 
V.  State,  150  Ind.  348,  358,  «;o  N.  E.  74. 

It  is  important  to  note  the  peculiar  language  of  the  penalty 
section  of  the  statute,  to  wit:  ''That  for  each  violation  of  the 
provisions  of  this  act  in  failing  to  report,  or  in  making  a  false 
report."  such  corporation  shall  forfeit,  etc.  The  first  or  civil 
section  imposes  upon  railroad  companies  the  duty  (i)  to  cause 
a  blackboard  not  less  than  three  feet  long  and  two  feet  wide 
to  be  placed  in  or  about  its  passenger  stations,  (2)  in  a  con- 
spicuous place,  (3)  to  write  upon  such  board  the  time  of  arrival 
of  its  passenger  trains,  and  (4)  to  do  such  writing  not  less  than 
30  minutes  before  the  schedule  time  of  arrival  of  its  trains. 
While  it  was  undoubtedly  competent  for  the  legislature  to 
attach  a  penalty  to  the  failure  to  put  up  a  blackboard  of  the 
prescribed  dimensions,  and  to  the  failure  to  put  it  up  in  a 
conspicuous  place,  and  likewise  to  the  failure  to  write  the 
required  information  upon  the  blackboard  at  least  30  minutes 
before  the  time  for  the  arrival  of  its  trains,  it  was  equally 
competent  for  that  body  to  omit  a  penalty  for  such  things, 
and  impose  it  upon  the  neglect  of  what  it  deemed  a  more  im- 
portant duty.  The  obvious  purpose  of  the  act,  as  suggested 
in  State  v.  Indiana  &  I.  S.  R.  Co.,  133  Ind.  69,  32  N.  E.  817, 
18  L.  R.  A.  502,  was  to  require  railroad  companies  to  give 
out  to  the  waiting  public  information  as  to  the  time  of  arrival 
of  its  trains.  The  means  to  that  end  are  enjoined,  but  the 
only  source  of  benefit  to  the  public  is  the  information  required, 
and  its  timely  and  accurate  communication  in  writing  is  the 
only  thing  of  grave  importance  to  be  safeguarded  with  a  pen- 
alty.    If  the  public  is  timely  and  correctly  served,  it  can  make 
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no  material  difference  whether  the  information  is  received 
from  a  blackboard  36  by  24  inches  or  34  by  18  inches.  In  any 
case,  the  subject  was  for  the  consideration  and  treatment  of 
the  lawmakers,  and  if  they  in  creating  several  duties  declared 
that  a  breach  of  one,  clearly  the  mosf  important,  shall  be 
visited  with  a  forfeiture  of  $25  for  each  offense,  and  fail  to 
make  a  similar  declaration  as  to  the  others,  to  assume  that 
they  meant  more  than  they  expressed  would  be  treading  on 
dangerous,  as  well  as  forbidden,  ground.  We  hold,  therefore, 
that  the  penalty  clause  of  the  statute  in  question  does  not 
apply  to  the  size  of  the  blackboard. 
Judgment  affirmed. 


Jbppribs  v.  Sbaboard  a.  L.  R.  Co. 

(Supreme  Court  of  North  Carolina^  Nov,  12^  igoiJ)' 

[39  S.  K.  Rep.  836.] 

Injury  to  Child  on    Track — Damages — Earning   Capacity — Evidence. 

In  an  action  against  a  railroad  company  for  injuries  received  by 
a  female  child  on  the  track,  evidence  that  the  child  had  no  property 
and  no  source  of  income,  in  connection  with  proof  of  the  wages  cur- 
rent in  the  locality  for  women  employed  at  manual  labor,  is  relevant 
and  admissible  on  the  question  of  impairment  of  the  child's  earning 
capacity. 

Same — Testimony  of  Engineer  as  to  Whether  Injury  Could  Have  Been 
Prevented.*  ^ 

In  an  action  against  a  railroad  company  for  injury  to  a  child  on 
the  track,  a  question  asked  the  engineer  as  to  whether,  after  he  saw 
the  child,  anything  was  omitted  which  could  have  been  done  to  save 
it,  was  properly  excluded,  as  it  required  the  witness  to  answer  a 
question  which  was  for  the  jury. 

Same — Lack  of  Assistants  No  Excuse  for  Failure  to  Exercise  Care. 

The  duty  of  an  engineer  to  check  the  speed  of  his  train  in  order  to 
avoid  injuring  a  child  on  the  track  arises  when,  in  the  exercise  of 
reasonable  care,  the  engineer  should  have  first  perceived  the  child, 
and  not  at  the  time  when  he  actually  saw  it,  though  his  attention 
was  distracted  by  his  duties,  as  in  that  event  it  is  incumbent  on  the 
railroad  company  to  employ  sufficient  assistants  to  maintain  a  proper 
lookout. 

Appeal  from  superior  court,  Franklin  county ;  Coble,  Judge. 

Action  by  Carrie  Jeffries,  by  her  next  friend,  against  the 
Seaboard  Air  Line  Railroad  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Affirmed. 

C.  M.   Cook,  W.   H.    Day,  J.   B.  Batchelor,  and   Battle  & 
Mordecai,  for  appellant. 
F.  S.  Spruill  and  B.  B.  Massenburg,  for  appellee. 

CLARK,  J.  Carrie  Jeffries,  three  years  old,  while  straying 
upon  defendant's  track,  was  injured  by  its  locomotive,  caus- 
ing the  loss  of  her  right  arm  at  the  shoulder.     Some  of  the 

*See  Moss  v.  Philadelphia  Traction  Co.  (Penn.),  16  Am.  &  Eng. 
R«  Gas.,  N.  8.,  690,  and  note,  692;  2  Rap.  &  Mack's  Dig.  761  et  seq. ; 
23  Am.  &  Eng.  Enc.  Law  1019  et  seq. 
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defendant's  exceptions,  taken  out  of  abundant  caution  on  the 
trial,  were  properly  abandoned  here,  and  we  will  only  dis- 
cuss those  insisted  on  in  the  argument,  though  we  have  ex- 
amined them  all. 

The  first  exception  was  to  the  admission  of  evidence  that 
the  child  had  no  property  and  no  source  of  income.  This, 
standing  alone,  might  have  been  irrelevant  testimony,  and 
the  admission  of  such  is  no  error,  unless  it  is  injurious  to  the 
party  excepting.  Waggoner  v.  Ball,  95  N.  C.  323 ;  Deming 
V.  Gainey,  95  N.  C.  528;  Patterson  v.  Wilson,  loi  N.  C.  594, 
8  S.  E.  341.  But  the  next  question  elicited  the  fact  that  a 
cook  was  worth,  in  that  section,  $2  to  $3  per  month  and  board, 
and  10  cents  per  day  was  allowed  for  board ;  that  a  woman 
field  hand  was  worth  35  to  40  cents  per  day  and  board.  The 
object  and  pertinency  of  the  evidence  were  to  show  what  this 
child,  with  no  source  of  income  and  no  means  of  education, 
would  have  been  worth  to  herself  later  in  life,  if  uninjured, 
in  the  humble  vocations  of  cook  or  field  hand,  which  are 
occupations  within  the  probable  reach  of  the  illiterates  of  her 
sex.  The  defendant  certainly  has  no  cause  to  complain.  In 
Railroad  Co.  v.  Shipley,  31  Md.,  at  paee  374,  the  court,  hold- 
ing that  evidence  was  competent  that  plaintiff  was  the  son  of 
a  laboring  man  and  a  mechanic,  well  says:  '^If,  in  fixing  the 
amount  of  damages,  the  jury  are  to  estimate  to  what  extent 
the  injury  has  disabled  the  plaintiff  from  engaging  in  such 
mechanical  or  other  laborious  employments  or  pursuits  as  but 
for  the  injury  he  would  have  been  qualified  for,  we  do  not  see 
why  they  should  not  be  informed  by  evidence  that  his  posi- 
tion and  reasonable  expectations  in  life  were  such  as  would 
render  such  pursuits  probable  and  necessary  for  a  livelihood." 
The  court  go  on  to  say  that  if  it  had  been  attempted  to  use 
this  evidence  merely  to  show  poverty,  and  appeal  to  the 
preiudices  of  the  jury,  exceptions  should  be  made  to  any  argu- 
ment on  that  line,  and  a  special  instruction  might  also  be 
asked  confining  the  testimony  to  its  legitimate  purpose. 
Nothing  of  that  kind  appears  in  the  present  case,  and  the  evi- 
dence was  clearly  competent  for  the  purpose  just  stated. 

Many  other  cases  hold  that  evidence  of  the  condition  in  life 
of  the  party  injured  may  be  shown  as  one  of  the  factors  in 
determining  how  much  money  loss  has  been  caused  him  by  the 
injury.  Winters  v.  RaibroadCo.,  39  Mo.  468;  Railroad  Co.  v. 
Martin,  41  Mich.  671.  3  N.  W.  173;  Express  Co.  v.  Nichols, 
33  N.  J.  Law,  437,  97  Am.  Dec.  722,  in  which  the  court  says: 
**The  plaintiff  was  an  architect, — a  business  depending  on  his 
personal  services  as  much  as  that  of  a  common  laborer,  a 
clerk,  or  a  mechanic, — and  his  emoluments  were  the  result 
of  his  own  earnings.  By  reason  of  the  injuries  he  received, 
he  was  for  a  time  incapacitated  from  pursuing  his  occupation, 
and  sustained  damages  by  reason  thereof.  These  damages 
resulted  proximately  from  the  wrongful  act  of  the  defendant's 
servants,  and  obviously  should  be  included  in  the  compensa- 
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tion  to  be  awarded  to  him.  To  what  extent  he  had  sustained 
pecuniary  injury  in  that  respect  must  depend  upon  the  nature 
and  extent  of  his  business,  and  the  jury  would  not  be  in  a 
condition  to  reach  any  correct  conclusion  on  that  subject, 
unless  they  had  before  them  some  evidence  of  the  value  of 
the  services  to  himself."  In  Stafford  v.  City  of  Oskaloosa, 
64  Iowa,  258,  20  N.  W.  174,  it  was  held  that  where  a  physician 
was  disabled  by  an  injury  to  earn  a  livelihood,  it  was  com- 
petent to  show  his  earnine:  capacity  in  the  practice  of  his 
profession.  In  Simonson  v.  Railroad  Co.,  49  Iowa,  94*  it  was 
held  competent  to  show  that  an  unskilled  laborer  had  no  other 
source  of  income  than  his  earnings  as  such.  In  Railway  v. 
Falvey,  104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908,  it  is  said  the 
jury  may  consider  as  an  element  of  damages  **the  professional 
occupation,  if  any,  of  the  plaintiff,  and  her  ability  to  earn 
money,  and  she  will  be  entitled  to  recover  for  any  permanent 
reduction  of  her  power  to  earn  money  by  reason  of  her 
injuries."  It  is  a  truism  that,  whether  it  is  a  professional 
man  or  skilled  laborer  who  is  prevented  by  an  injury  from 
pursuing  his  calling,  that  calling  and  his  earnings  thereby  are 
matters  to  be  put  in  evidence  in  awarding  him  compensation. 
The  defendant  has  no  ground  to  complain  that  here  it  is  in 
evidence  that  the  child,  who  as  yet  has  no  vocation,  was  in 
humble  circumstances,  and  had  not  suffered  any  pecuniary 
injury  by  the  loss  of  her'  arm,  other  than  the  earnings  which 
might  have  come  to  her  later  from  manual  labor.  Counsel 
for  defendant  say  in  their  brief:  ''The  child  of  Barabbas 
would  be  entitled  to  as  much  damages,  the  injuries  being 
equal,  as  the  child  of  Herod."  This  is  true  as  to  compensa- 
tion for  physical  suffering.  It  would  not  be  true  as  to  compen- 
sation for  loss  of  earning  capacity  as  between  two  individuals 
earning  different  incomes,  for  in  that  aspect  their  injuries  are 
not  equal.  When,  however,  by  reason  of  immaturity,  neither 
has  yet  acquired  a  vocation,  whether  one  with  means  to  obtain 
an  education  has  not  suffered  greater  loss  by  being  disabled 
to  profit  thereby  than  one  who  has  no  expectations  in  life, 
except  of  earning  a  livelihood  by  manual  labor,  is  a  matter  we 
need  not  discuss ;  for  here  the  compensation  asked  is  on  the 
lowest  possible  basis, — that  of  manual,  unskilled  labor. 

The  next  exception  is  that  the  following  question  to  the 
engineer  was  ruled  out  on  plaintiff's  objection:  ''After  you 
saw  the  child,  was  anything  not  done  that  could  have  been 
done  to  save  the  child.?"  This,  if  a  proper  matter  of  proof, 
was  to  ask  the  witness  to  answer  a  question  that  the  jury  were 
to  pass  upon.  This  has  been  fully  discussed  by  Cook,  J.,  in 
Raynor  v.  Railroad  Co.  (at  this  term)  39  S.  E.  821,  and  needs 
no  further  citation  of  authority.  The  question,  however,  is 
further  objectionable;  for  the  proof  should  be  directed  to  the 
inquiry  whether  the  injury  could  have  been  avoided  by  reason- 
able care  on  the  part  of  the  defendant  after  the  engineer,  with 
a  proper  outlook,  should  have  seen  the  child.     This  view  was 
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expressed  in  the  following  instruction  to  the  jury,  to  which 
the  defendant  also  excepted :  '4t  was  the  duty  of  the  engi- 
neer to  have  made  an  effort  to  check  the  speed  of  his  engine 
as  soon  as  the  train  reached  a  point  on  the  track  when  by 
looking  he  could  have  seen  the  child.  It  is  not  material  in 
this  case  whether  the  engineer  actually  saw  the  child  on  the 
track  or  not.  If  in  the  exercise  of  ordinary  care,  by  looking 
ahead,  he  could  have  seen  the  child  in  time,  without  injury 
to  his  passengers,  to  have  stopped  the  train  before  he  ran  over 
it,  and  failed  to  do  so,  the  defendant  company  was  negligent. 
Therefore,  if  the  jury  shall  find  as  a  fact  from  the  evidence 
that  the  engineer,  in  the  exercise  of  ordinary  care,  by  looking 
ahead,  could  have  seen  the  child,  and,  without  injury  to  his 
passengers,  stopped  the  train  before  he  struck  it,  and  that  he 
failed  to  stop  the  train,  thinking  that  the  child  would  get  off 
the  track,  or  be  taken  off  before  he  got  to  it,  and  so  ran  over 
it,  the  company  would  be  negligent,  and  the  jury  should 
answer  the  first  issue  *  Yes.' **  This  instruction  was  fully 
warranted  by  an  unbroken  line  of  cases,  from  Pickett  v.  Rail- 
road Co.,  117  N.  C.  616,  23  S.  E.  264,  30  L.  R.  A.  2^7,  53  Am. 
St.  Rep.  611,  down  to  the  present  term,  and  is  based  upon 
every  consideration  of  humanity  and  due  regard  to  the  rights 
of  common  carriers  by  rail  and  those  injured  by  the  dangerous 
machines  which  they  must  necessarily  use  in  their  rapid  con- 
veyance of  freight  and  passengers.  Among  many  such  cases 
are  Pharr  v.  Railway  Co.,  119  N.  C.  751,  26  S.  E.  149;  Fulp 
V.  Railroad  Co.,  120  N.  C.  529,  27  S.  E.  74;  and  many 
others  cited  in  Munroe's  Notes  to  Pickett's  Case;  and  there 
are  others  later  than  the  publication  of  those  notes. 

The  defendant's  counsel  rest  their  exception  upon  an  ex- 
pression in  the  opinion  in  Bottoms  v.  Railroad  Co.,  114  N. 
C.  704.  19  S.  E.  730,  25  L.  R.  A.  784,  41  Am.  St.  Rep.  799, 
which  in  general  terms  approved  a  charge  of  the  judge  below 
containing  the  sentence  that,  if  the  engineer  was  so  occupied 
about  his  engine  that  he  did  not  see  the  helpless  person  on 
the  track  in  time  to  avoid  the  injury,  the  defendant  would  not 
be  liable.  But  that  identical  point  was  an  issue  and  reviewed 
in  Arrowood  v.  Railroad  Co.,  126  N.  C.  629,  36  S.  E.  151.  In 
that  case  the  court  said:  ^'The  duty  of  keeping  a  lookout  is 
on  the  defendant.  If  it  can  keep  a  proper  lookout  by  means 
of  the  engineer  alone,  well  and  good.  If  for  any  reason  a 
proper  lookout  cannot  be  kept  without  the  aid  of  the  fireman, 
he  also  should  be  used.  If,  by  reason  of  their  duties,  either 
the  fireman  or  the  engineer,  or  both,  are  so  hindered  that  a 
proper  lookout  cannot  be  kept,  then  it  is  the  duty  of  the 
defendant,  at  such  places  on  its  road,  to  have  a  third  man 
employed  for  that  indispensable  duty.  In  Pickett  v.  Railroad 
Co.,  117  N.  C.  634,  23  S.  E.  264,  30  L.  R.  A.  2157,  53  Am.  St. 
Rep.  611;  Lloyd  v.  Railroad  Co.,  118  N.  C.  1012,  24  S.  E. 
805,  54  Am.  St.  Rep.  764.  and  a  long  line  of  similar  cases,  it 
is  held  that  it  is  the  duty  of  the  defendant  to  keep  a  proper 
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lookout.  It  is  not  held  anywhere  that  such  lookout  as  the 
engineer  may  be  incidentally  able  to  give  will  relieve  the  com- 
pany, if  that  lookout  is  not  a  proper  outlook." 

The  request  to  instruct  the  jury  to  answer  the  first  issue 
**No"  was  properly  refused.  There  was  ample  evidence,  if 
believed  by  the  jury,  that  the  train  could  have  been  stopped 
in  time  to  have  avoided  the  injury  after  the  engineer,  with 
ordinary  care,  could  have  seen  the  child  on  or  in  dangerous 
proximity  to  the  track. 

For  the  same  reason  it  was  not  error  to  add  the  modification 
made  in  the  second  instruction  asked  by  the  defendant. 
Affirmed. 


Southern  Indiana  Ry.  Co.  v,  Peyton. 

{Supreme  Court  of  Indianay  Oct.  29,  igoi,) 

[61N.  E.  Rep.  722.] 

Statute  Making  It  Unnecessary  to  Plead  Absence  of  Contributory  Neg- 
ligence— Constitutionality.* 
Act  Feb.  17,  1899  (Acts  1899,  p.  58),  providing  that  in  actions  for 
damages  on  account  of  the  alleged  negligence  of  any  person,  co-part- 
nership, or  corporation  for  causing  personal  injuries  or  the  death  of 
any  person  it  shall  not  be  necessary  for  the  plaintiff  to  allege  or 
prove  the  want  of  contributory  negligence  on  his  part  or  the  part  of 
the  party  for  'whose  injury  or  death  the  action  is  brought,  and  that 
contributory  negligence  on  the  part  of  the  plaintiff  or  such  other  per- 
son shall  be  a  matter  of  defense,  is  not  unconstitutional. 

Same — Application. 

Such  statute  applies  to  all  actions  for  damages  for  personal  injuries 
or  death  on  account  of  negligence  brought  after  its  passage,  though 
the  cause  of  action  accrued  prior  thereto. 

Same — Presumption  from  Failure  to  Allege  Freedom  from  Contributory 
Negligence. 
No  prestimption  adverse  to  a  plaintiff  will  arise  on  failure  to  allege 
freedom  from  contributory  negligence  in  an  action  under  such  statute, 
as  such  averments  are  unnecessary. 

Engineer  Not  Chargeable  with  Knowledge  as  to  When  Train  Was  Due 
at  Intersection. 
In  an  action  against  a  railroad  for  causing  the  death  of  a  railroad 
engineer,  it  was  shown  that  defendant's  road  at  a  certain  town  used 
the  station  of  the  road  on  which  decedent  was  employed,  reaching  the 
same  by  means  of  a  Y,  which  intersected  decedent's  road  a  quarter 
^of  a  mile  from  the  station.  The  complaint  alleged  that  one  of  defend- 
ant's trains  was  due  at  the  station  two  minutes  after  that  of  decedent, 
and  the  latter' s  train  was  five  minutes  late ;  but  it  did  not  appear 
when  defendant's  train  was  due  on  the  Y  at  the  point  of  intersection, 
or  that  decedent  knew  when  it  was  due  there :  held^  that  decedent 
would  not  be  charged  with  knowledge  that  defendant's  train  was  due 
at  the  intersection  when  he  arrived  with  his  train,  so  as  to  be  guilty 
of  culpable  negligence  in  attempting  to  pass  the  intersection  without 
first  stopping,  or  taking  precaution  to  avoid  the  danger. 

Appeal — Review — Waiver  of  Objection  to  Refusal  to  Direct  Verdict. 

In  the  absence  of  a  separate  presentation  of  a  ruling  refusing  to 
direct  a  verdict,  objections  thereto   will  be  deemed   waived  on  appeal. 

*As  to  the  necessity  of  pleading  freedom  from  contributory  negli- 
gence, see  5  Enc.  PI.  &  Pr.  1. 
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Contributory  Negligence — Presumption  Supporting  Verdict  Where 
Conflict  between  Verdict  and  Special  Answers. 
The  special  finding's  of  fact  in  an  action  against  a  railroad  for 
causing  the  death  of  the  engineer  of  another  road  established  that 
defendant  and^decedent's  roads  by  agreement  used  a  certain  station 
in  common,  the  former  road  reaching  the  same  by  means  of  a  Y; 
such  agreement^  which  was  known  to  all  employees,  requiring  the 
former  to  send  forward  a  flagman  to  warn  trains  on  the  latter  track 
before  running  any  trains  from  the  Y  onto  such  track.  On  the  latter 
road's  time-table  was  an  instruction  that  when  tracks  of  two  rail- 
roads connect  at  common  grades  all  trains  passing  over  such  tracks 
shall  come  to  a  full  stop  before  reaching  such  crossing ;  and,  further, 
that  engineers,  when  inside  yard  limits  at  such  station,  should  have 
their  engines  under  control,  and  that  defendant  road's  en^rineers 
would  be  governed  by  such  time-table  and  special  instructions.  An- 
other rule  provided  that  all  trains  must  approach  junctions  and  rail- 
road crossings  at  grade,  prepared  to  stop,  and  must  not  proceed  until 
the  signals  were  seen  to  be  right,  or  the  track  was  plainly  seen  to  be 
clear.  It  was  further  found  that  decedent,  on  reaching  the  yard  limit, 
900  feet  from  the  intersection,  was  Ave  minutes  late,  but  had  his  train 
under  full  control,  and  when  approaching  the  intersection  defendant's 
switch  target  indicated  a  free  track,  and  decedent  did  not  stop  his 
train.  Defendant's  train  crew  did  not  send  forward  any  flagman, 
nor  had  they  set  the  switch  to  run  onto  the  track  from  the  Y,  but  ran 
the  train  forward  till  it  occupied  a  part  of  such  track,  and  a  collision 
resulted.  Decedent  knew  defendant's  train  was  due  at  that  time. 
No  rules  required  him  to  stop  at  the  intersection  and  ascertain  whether 
another  train  was  about  to  come  upon  his  track :  held  that,  though 
such  answers  tended  to  show  contributory  negligence,  a  general  ver- 
dict for  plaintiff  was  not  in  irreconcilable  conflict  with  such  answers, 
as  it  would  be  presumed  in  support  of  the  general  verdict  that  there 
were  other  rules  waiving  the  application  of  the  rules  in  evidence. 

Instructions — Warranted  by  Evidence. 

Where  each  paragraph  of  a  complaint  states  a  good  cause  of  action, 
an  instruction  that,  if  plaintiff  had  proved  the  material  allegations 
of  either  paragraph  by  a  fair  preponderance  of  the  evidence,  she  is 
entitled  to  recover,  is  not  improper. 

Whether  Misleading. 

In  an  action  against  a  railroad  for  the  death  of  an  engineer  em- 
ployed by  another  road,  which  roads  connected  by  means  of  a  Y,  the 
court  instructed  that  it  was  the  duty  of  defendant's  employees,  before 
running  on  decedent's  track,  to  exercise  ordinary  care  to  ascertain 
the  presence  of  trains  on  the  latter  track  that  might  lead  to  a  collision ; 
and  if  it  was  shown  that  such  employees  did  not  use  such  care,  and 
decedent's  death  was  caused  by  such  negligence,  and  without  fault 
on  his  part,  there  should  be  a  recovery :  held^  that  an  objection  that 
such  instruction  misled  the  jury  from  flnding  negligence  or  nonneg- 
ligence  from  all  the  evidence  was  untenable,  as  the  court  might  prop- 
erly declare  the  law  on  issuable  facts  which  the  evidence  tended  to 
prove. 

Appeal  from  circuit  court,  Martin  county ;  H.  Q.  Houghton, 
Judge. 

Action  by  Maude  F.  Peyton,  administratrix  of  the  estate  of 
George  J.  Peyton,  deceased,  against  the  Southern  Indiana 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff  and 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

F.  M.  Trissal,  J.  B.  Marshall,  and  Shea  &  Wood,  for  appel- 
lant. 
Elliott.  Elliott  &  Littleton  and  W.  W.  Ireland,  for  appellee. 
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HADLEY,  J.  The  Evansville  &  Indianapolis  Railroad 
Company  owns  and  operates  a  railroad  running  north  and 
south  by  the  town  of  Elnora,  in  Daviess  county,  at  which 
place  it  maintains  a  station.  The  Southern  Indiana  Railway 
Company,  appellant,  owns  and  operates  a  railroad  running 
east  and  west  from  Elnora  to  Westport,  in  Decatur  county. 
The  latter  company  uses  the  former's  Elnora  station,  which 
it  reaches  from  the  north  by  means  of  passing  its  trains  over 
the  north  stem  of  a  Y  onto  the  main  track  of  the  Evansville 
&  Indianapolis,  thence  backing  down  to  the  station,  and  thence 
r^aining  its  own  track  by  heading  out  on  the  south  stem  of 
the  Y.  On  August  24.  1898,  as  appellant's  passenger  train 
No.  I,  headed  in  a  northerly  direction,  was  in  the  act  of  pass- 
ing from  the  Y  to  the  main  track  of  the  Evansville  &  Indian- 
apolis, it  collided  with  the  latter's  south-bound  locomotive 
drawing  its  passenger  train  No.  33,  mortally  injuring  George 
J.  Peyton,  appellee's  intestate,  who  was  the  engineer  in 
charge  of  said  train  33.  This  action  is  by  Peyton's  legal 
representative  to  recover  damages  for  the  alleged  negligent 
causing  of  his  death.  The  complaint  is  in  four  paragraphs, 
to  each  of  which  a  demurrer  was  overruled.  Trial  by  jury, 
verdict  and  judgment  for  appellee.  Errors  are  assigned  upon 
the  overruling  of  the  demurrers  and  motion  for  a  new  trial. 
The  objections  urged  to  the  sufficiency  of  the  complaint  are 
common  to  each  paragraph.  The  basis  of  these,  objections 
seems  to  be  the  absence  from  the  second  paragraph  of  any 
averment  that  the  decedent  was  free  from  contributory  fault, 
the  insufficiency  of  such  averments  in  the  first,  third,  and 
fourth  paragraphs,  and  the  natural  inference  of  contributory 
n^liisence,  arising  from  the  want  of  an  averment  in  all  the 
paragraphs  that  the  decedent  stopped  his  train  and  looked 
and  listened  before  attempting  to  pass  the  intersecting  point 
of  said  railroads.  The  cause  of  action  accrued  prior,  and  this 
suit  was  commenced  subsequent,  to  the  taking  effect  of  the 
act  of  1899  (Acts  1899,  p.  58),  which  shifts  the  burden  of 
proving  contributory  negligence  to  the  defendant.  It  is 
claimed  (i)  that  this  act  is  unconstitutional,  and  (2)  if  valid, 
that  it  does  not  apply  to  this  case. 

The  act's  constitutionality  has  already  been  affirmed. 
Railway  Co.  v.  Robinson  (at  this  term,  October  3,  1901) 
61  N.  E.  197.  And  we  cannot  concede  that  the  act  does  not 
apply  to  this  case.  The  statute  reads:  ''That  hereafter  in 
all  actions  for  damages  brought  on  account  of  the  alleged  neg- 
ligence of  any  person,  copartnership  or  corporation  for  caus- 
ing personal  injuries,  or  the  death  of  any  person,  it  shall  not 
be  necessary  for  the  plaintiff  in  such  action  to  allege  or  prove 
the  want  of  contributory  negligence  on  the  part  of  plaintiff, 
or  on  the  part  of  the  person  for  whose  injury  or  death  the 
action  may  be  brought.  Contributory  negligence,  on  the  part 
of  the  plaintiff,  or  such  other  person,  shall  be  a  matter  of 
defense,  and  such  defense  may  be  proved  under  the  answer  of 
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general  denial,  provided,  that  this  act  shall  not  affect  pending 
litigation.''  Acts  1899,  p.  58.  Remedial  statutes,  such  as 
this,  which  affect  only  the  procedure  and  practice  of  the  courts 
in  the  enforcement  of  a  right,  and  which  do  not  impair  the 
right  itself,  or  wholly  destroy  a  pre-existing  remedy,  are 
retroactive  in  the  sense  that  they  must  be  applied  to  causes  of 
action  existing  at  the  time  of  their  passage  in  all  cases  where 
the  suit  is  subsequently  commenced.  End.  Interp.  St.  §§ 
285-287;  Insurance  Co.  v.  Talbot,  113  Ind.  373,  ^78,  14  N.  E. 
S86,  3  Am.  St.  Rep.  655;  Logan  v.  Logan,  77  Ind.  558,  563; 
Ralston  v.  Lothain,  18  Ind.  303;  City  of  Indianapolis  v. 
Imberry,  17  Ind.  175,  I79;  Collier  v.  State,  10  Ind.  58; 
Judkins  v.  Taffe,  21  Or.  89,  27  Pac.  221;  Howard  v.  Moot, 
64  N.  Y.  262;  State  v.  Shreves.  81  Iowa,  615,  622,  47  N.  W. 
899.;  Wallace  v.  Railroad  Co.  (N.  C.)  10  S.  E.  552.  The  rule 
springing  from  such  legislation  seems  to  be  that  litigants  must 
prosecute  or  defend  in  the  manner  prescribed  at  the  time  the 
suit  is  entered,  without  reference  to  when  the  cause  of  action 
accrued,  or  the  character  of  previously  existing  forms  of  pro- 
cedure,'though  it  may  turn  out  that  present  modes  are  less 
advantageous  to  one  of  the  parties;  the  practice  and  procedure 
of  courts  being  continuously  subject  to  legislative  controL 
End.  Interp.  St.  §  285,  and  authorities  cited.  The  statute 
before  us  does  not  in  any  manner  excuse  or  relieve  the  plain- 
tiff from  the  consequences  of  contributory  negligence  long 
recognized  by  the  law,  nor  make  the  presence  of  concurrent 
fault  less  effective  to  the  defendant  in  escaping  liability.  Its 
obvious  purpose  was  to  restore  to  litigants  in  such  cases  the 
just  and  reasonable  rule  of  the  common  law  as  interpreted  by 
the  English  courts,  and  from  which  this  court  had  radically 
departed.  Under  the  ancient  rule  alluded  to,  and  which  is 
adhered  to  in  most  of  the  states  of  the  Union,  the  plaintiff  in 
such  cases  is  required  to  allege  and  prove  by  a  preponderance 
of  evidence  that  the  defendant's  negligence  was  the  proximate 
cause  of  his  injuries;  and  if  he  has,  by  his  own  conduct, 
forfeited  his  right  of  recovery,  this  delinquency,  when  not 
voluntarily  disclosed  by  the  plaintiff,  if  made  available  to  the 
defendant,  must  be  established  by  him  as  a  matter  of  defense 
by  a  like  preponderance.  Such  is  the  full  meaning  of  the 
statute  under  consideration,  and  it  must,  therefore,  be  held  to 
govern  the  pleadings  and  procedure  in  this  case.  Applying 
the  statute  of  1899  to  the  complaint  and  the  question  arising 
upon  the  total  absence  of  any  averment  in  the  second  par- 
agraph and  upon  the  insufficiency  of  averments  in  the  other 
paragraphs  of  freedom  from  contributory  negligence  becomes 
immaterial. 

With  respect  to  appellant's  second  proposition  we  deem 
it  proper  to  say  that  no  adverse  inference  will  arise  upon  a 
pleading  from  the  absence  of  unnecessary  averments.  Under 
the  statute  it  was  not  necessary  for  the  plaintiff  to  allege  and 
prove  the  decedent's  freedom  from  contributory  negligence. 
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Railroad  engineers,  like  persons  in  all  other  vocations*  are 
presumed  to  do  what  the  law  requires  of  them ;  and,  if  due 
care  required  him  to  stop  his  train  and  look  and  listen  before 
attempting  to  pass  the  point  of  junction,  if  any  presumption 
will  arise  from  the  absence  of  an  averment  as  to  the  fact,  it 
must  be  that  he  did  stop  it.  If  he  did  not  stop  it,  his  trans- 
gression, if  accounted  contributory  negligence,  was  a  matter 
of  defense  that  should  be  established  by  evidence,  not  by  pre- 
sumptions. At  least  two  of  the  paragraphs  of  complaint  show 
that  the  decedent's  train  was  due  at  Elnora  station  at  11:50, 
and  that  appellant's  train  was  due  at  the  same  place  at  11 152, 
a.  m.,  and  it  is  averred  that  the  decedent's  train  was  running 
five  minutes  late.  From  these  facts  it  is  urged  that  the  com- 
plaint reveals  culpable  negligence  on  the  part  of  the  decedent, 
in  that  he  approached  and  attempted  to  pass  the  place  oif 
intersection  with  the  knowledge  that  appellant's  train  was 
due  to  be  on  his  track  at  that  particular  time  and  place,  with- 
out first  stopping  his  train,  or  taking  any  other  precautions 
to  avoid  the  danger  reasonably  to  be  expected.  We  cannot 
admit  the  premise  necessary  to  the  validity  of  the  argument. 
It  appears  from  the  complaint  that  appellant's  Y  is  situated 
one-fourth  of  a  mile  north  of  the  Elnora  station,  and  nothing 
appears  as  to  when  appellant's  train  was  due  on  the  Y  at  the 
point  where  the  collision  occurred,  or  that  the  decedent  knew 
when  it  was  due  there.  If  appellant's  train  was  on  time,  and 
proceeded  without  stopping  on  the  Y,  in  violation  of  its  alleged 
duty,  and  without  unnecessary  delay,  we  would  be  unable  to 
say  judicially  that  it  could  have  switched  its  train  onto  the 
Evansville  &  Indianapolis  track,  and  backed  it  down  to  the 
station  in  three  minutes;  and  yet  this  would  be  necessary  in 
charging  the  decedent  with  knowledge  that  appellant's  train 
was  due  at  the  place  of  collision  when  he  arrived  there  with 
his  train. 

There  are  other  questions  here  discussed  which  are  ineffect- 
ual to  impair  the  complaint,  and  which  more  properly  arise 
upon  the  answers  to  interrogatories.  Certain  other  questions 
suggested  should  have  been  reached  by  motion  to  make  more 
specific.  We  think  each  paragraph  of  the  complaint  was 
sufficient  to  withstand  a  demurrer. 

Upon  the  conclusion  of  the  plaintiff's  evidence,  appellant 
unsuccessfully  moved  the  court  to  direct  the  jury  to  return  a 
verdict  in  its  favor.  Appellant  was  likewise  unsuccessful  in 
its  motion  for  judgment  in  its  favor  upon  the  answers  to 
interrogatories.  The  first  of  these  rulings  has  received  no 
separate  presentation,  and  objection  to  it  is  only  suggested  to 
it  in  general  terms,  and  it  must,  therefore,  under  the  oft- 
repeated  rule  of  this  court,  be  deemed  as  waived.  Upon  the 
second  the  proposition  is  that  the  findings  of  fact  in  the 
answers  to  interrogatories  establish  contributory  negligence 
in  plaintiff's  decedent.  The  facts  disclosed  by  such  answers 
may  be  thus  summarized:     Under  some  agreement,  the  terms 
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of  which  are  not  fully  disclosed,  but  which  were  known  to  the 
employees  of  both  companies,  the  appellant  and  the  Evans- 
ville  &  Indianapolis  Railroad  Company  made  common  use  of 
the  Elnora  station  for  the  receipt  and  discharge  of  passengers 
in  the  mode  set  forth  in  the  opening  of  this  opinion.  A  stip- 
ulation in  this  agreement  required  the  defendant  to  cause  its 
employees  in  charge  of  its  trains,  before  running  a  train  from 
its  Y  onto  the  main  track  of  the  Evansville  &  Indianapolis, 
to  stop  and  send  forward  a  flagman  to  warn  any  train 
approaching  on  the  Evansville  &  Indianapolis  track.  This 
agreement  was  known  to  the  employees  of  both  companies, 
and  had  been  acted  upon  and  observed  for  more  than  six 
months  before  the  accident.  On  the  current  time-table  of  the 
Evansville  &  Indianapolis  was  printed  the  following  as  special 
instructions:  **(c)  When  tracks  of  two  railroads  cross  each 
other,  or  in  any  way  connect  at  common  grades,  all  trains  or 
engines  passing  over  such  tracks  shall  come  to  a  full  stop  be- 
fore reaching  such  crossing.  *  *  *  (i)  S.  I.  [Southern 
Indiana]  railway  trains  and  engines  will  occupy  main  track 
inside  yard  limits  at  Elnora.  In  time  of  all  trains,  have  your 
train  under  full  control.  *  *  *  (k)  S.  I.  R.  R.  trains  be- 
tween Elnora  and  Washington  will  be  governed  by  time-table 
and  special  instructions  of  the  E.  &  I.  R.  R.  Conductors  and 
engineers  must  supply  themselves  with  E.  &  I.  time-tables. ' ' 
The  following  rule  of  the  Evansville  &  Indianapolis  was  also 
in  force:  ''All trains  must  approach  the  end  of  double  tracks, 
junctions,  and  railroad  crossings  at  grade  prepared  to  stop, 
and  must  not  proceed  until  the  switches  or  signals  are  seen  to 
be  right,  or  the  track  is  plainly  seen  to  be  clear.  Where  re- 
quired by  law,  all  trains  must  stop."  George  Peyton,  the 
deceased,  upon  reaching  the  northern  yard  limit,  which  was 
900  feet  north  of  the  fatal  junction,  had  and  kept  his  train 
under  full  control,  running  at  the  rate  of  12  to  15  miles  an  hour. 
From  said  northern  limit  neither  he  nor  his  fireman  could 
have  seen  the  defendant's  approaching  train.  As  Peyton 
approached  the  intersection  with  his  train  under  full  control, 
appellant's  switch  target  at  the  place  was  in  such  position 
as  to  indicate  to  him  a  free  and  safe  track,  and  he  did  not 
stop  his  train  before  the  collision.  Those  in  charge  of  appel- 
lant's train  had  not  sent  forward  a  flagman  to  warn  Peyton  of 
their  train's  approach,  nor  had  they  set  the  switch  for  passage 
of  their  train  onto  the  track  occupied  by  Peyton,  and  without 
stopping  continued  to  run  their  train  forward  until  the  same 
occupied  such  a  part  of  the  Evansville  &  Indianapolis  track 
as  precluded  the  passage  of  Peyton's  train  without  collision. 
Peyton  knew  that  the  appellant's  train  was  due  at  the  junc- 
tion at  the  time  the  collision  occurred.  The  Evansville  & 
Indianapolis'  rule  **c"  did  not  require  Peyton  to  stop  his 
train  at  the  intersection  and  ascertain  whether  another  train 
was  about  to  come  upon  his  track.  In  the  collision  that  re- 
sulted Peyton  was  killed,  and   the  driving  rods  and  cylinder 
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of  defendant's  engine  on  the  side  of  contact  were  torn  away. 
The  contention  upon  these  facts  is  that  as  Peyton  ran  his 
train,  which  was  five  minutes  late,  at  a  speed  of  12  to  is  miles 
an  hour,  reaching:  the  point  of  collision   in  the  time  of  the 
other  train,  without  stopping  his  train  and  makine  an  effort  to 
ascertain  as  to  the  other's  presence,  in  violation  of  the  estab- 
lished rules  of  his  employer,  his  conduct  must,  as  matter  of 
law,  be  adjudged  as  negligence  contributory  to  his  death. 
This  contention  must   be   brought  within   the   limits  of  the 
rule  that  all  reasonable  presumptions  must  be  indulged  against 
the  special  answers,  and  in  support  of  the  general  .verdict ; 
and  if  the  general  verdict,  thus  aided,  is  not  in  irreconcilable 
conflict  with  the  answers,  it   must  stand.     City    of   South 
Bend  V.  Turner,  156  Ind.   418,  423,  60  N.   E.   271;  Roush  v. 
Ronsh,  154  Ind.  562,  565,  55  N.  E.  1017;  Stone  Co.  v.  Summit, 
IS2  Ind.  297,  SS  N.  E.  235.     The  reason  for  the  rule,  as  stated 
in  the  Turner  Case,   supra,  is  ''that  the  jury  is  required  to 
pronounce  upon  all  the  issuable  facts  proven  in  the  case,  while 
the  court  in  testing  the  force  of  isolated  facts  disclosed  by 
answers  to  interrogatories  does  not   know  and   cannot   know 
what  other  facts  touching  the  same  matters  were  rightfully 
before  the  jury  to  justify  their  verdict.  *  *     Under  the  rule  the 
effect  of  the  general  verdict  is  that  upon  all  the  proven  facts 
the  decedent  was  free  from  contributory  fault,  and  the  appel- 
lant guilty  of  negligence  which  was  the  proximate  cause  of 
his  death.     It  is  shown  that  rule  or  specification  ''c"  in  a 
body  of  special  instructions  printed  upon  the  current  time- 
table of  the   Evansville  &  Indianapolis,   imposing  upon  the 
responsible  agents  in  charge  of  trains,  when  tracks  of  two 
railroads  cross  each  other  ''or  in  any  way  connect  at  common 
grade,  to  bring  all  trains  passing  over  said  roads  to  a  full  stop 
before  reaching  such  crossings,''  as  a  part  of  general  regula- 
tions, was  in  force  at  the  time  of  the  accident.     The  words  of 
the  rule  are  not  before  reaching  such  connections  or  crossings. 
It  is  further  shown  that  when   Peyton  reached  the  point  of 
intersection  he  knew  that  appellant's  train   was  then  due  at 
that  place,  and  that  he  did  not  stop  his  train  before  the  col- 
lision.    From  these  facts  we  are  asked  to  hold,  as  against  the 
general  verdict,  as  a  matter  of  law,  that  the  deceased  was 
guilty  of  contributory  negligence.     This  we  cannot  do  without 
pronouncing  these  facts  an  unsurmountable  barrier  to  recovery. 
As  opposed  thereto,  it  appears  from  the  answers  that  under 
the  running  arrangement  of  the   two  companies,  which  was 
known  to  the  employees  of  both,  and  which  had  been  faith- 
fully observed  by  the  defendant's  employees   in  charge  of  its 
trains  for  more  than  six  months  next  before  the  collision,  it 
was  the  duty  of  the  defendant  to  stop  its  trains  on  the  Y,  and, 
before  entering  upon  the  track  of  the   Evansville  &  Indian- 
apolis, to  send  forward  a  flagman  to  warn  any  train  approach- 
ing on  the  latter  road.     Associated  with  the  known  duty  of 
appellant,  its  uniform  observance,  and  rule  "c"  above  set  forth. 
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was  rule  94  of  the  Evansville  &  Indianapolis,  which  was  in 
like  manner  in  force  for  the  government  of  its  trains,  to  wit : 
''All  trains  must  approach  the  end  of  double  track,  junctions, 
railroad  crossings  at  grade,  and  drawbridges,  prepared  to  stop, 
and  must  not  proceed  until  the  switches  or  signals  are  seen  to 
be  right,  or  the  track  is  plainly  seen  to  be  clear.  Where  re- 
quired by  law,  all  trains  must  stop.'*  Furthermore,  when 
Peyton  reached  the  yard  limits,  900  feet  distant,  he  had  and 
kept  his  train  under  full  control;  appellant*s  usual  flag  of 
warning  was  absent;  its  switch  for  passage  of  its  trains  to  the 
track  of  the  Evansville  &  Indianapolis  had  not  been  set,  and 
its  switch  target  so  placed  as  to  indicate  to  him  a  clear  and 
safe  track.  It  is  also  found  as  facts  in  answer  to  appellant's 
interrogatories  that  said  rule  **c**  did  not  require  Peyton  to 
stop  his  train  at  said  intersection,  and  ascertain  if  another 
train  was  about  to  head  out  upon  his  track,  and  that  he  did 
not  know,  and  could  not  by  the  exercise  of  reasonable  care 
have  known,  that  appellant's  train  was  about  to  head  out 
upon  it.  We  cannot  assume  any  of  these  latter  findings  to  be 
conclusions.  They  were  invited  by  the  appellant,  and  per- 
mitted by  the  court  as  pertinent  to  evidence.  We  must  there- 
fore assume,  on  the  faith  of  the  general  verdict,  that  upon 
competent  and  sufficient  evidence  the  jury  found  that  there 
were  other  rules  and  regulations  of  the  company,  not  before 
us,  and  known  to  the  defendant,  which  modified  or  suspended 
or  waived  the  application  of  rule  **c''  to  the  Elnora  junction; 
and  alsQ  assume,  if  necessary,  that,  as  construed  by  the  parties 
themselves,  the  words  of  rule**c,'*  **in  any  way  connect  at 
common  grade,*'  wa^  not  a  term  equivalent  to  "crossing  of 
two  railroads" ;  and  also  that  the  parties  construed  rule  94  to 
mean  that  when  an  engineer  approaches  a  railroad  junction 
such  as  this,  and  as  distinguished  from  a  railroad  crossing, 
with  his  train  under  control,  and  the  switch  is  seen  to  be 
right,  and  the  track  plainly  clear,  he  may  proceed  without 
stopping,  and  without  negligence.  Supported  by  such  pre- 
sumptions, and  the  general  verdict  stands  unshaken  by  the 
special  answers.  Town  of  Posey ville  v.  Lewis,  126  Ind.  80, 
2S  N.  E.  593;  Railway  Co.  v.  Trowbridge,  126  Ind.  391,  26 
N.  E.  64;  Rogers  v.  Leyden,  127  Ind.  50,  59,  26  N.  E.  210; 
Railway  Co.  v.  Schmidt,  134  Ind.   16,  33  N.  E.  774. 

Appellant  complains  of  instructions  numbered  5,  7,  8,  9* 
and  12  which  were  given  to  the  jury  upon  request  of  the 
appellee.  By  No.  5  the  jury  were  told  that,  if  the  plaintiff 
had  proved  by  a  fair  preponderance  of  the  evidence  the 
material  allegations  of  either  paragraph  of  her  complaint, 
she  was  entitled  to  recover.  As  we  have  heretofore  held  that 
each  paragraph  of  the  complaint  stated  a  good  cause  of  action, 
it  follows  that  this  instruction  was  correct.  No.  7  was  to  the 
effect  that  if  the  jury  believed  from  the  evidence  that  by  the 
rules  and  regulations  existing  between  the  two  railroad  com- 
panies it  was  the  duty  of  the  defendant,  before  entering  upon 


Am  A  Engr  CONTRIBUTORY  NHGI^IGENCE  351 

RCas 

Southern  Indiana  Ry.  Co.  v,  Peyton 

the  track  of  the  Evansville  &  Indianapolis,  to  stop  its  trains 
before  reaching  the  track  of  the   Evansville  &  Indianapolis, 
and  to  send  forward  a  flagman  to  the   latter  track  to  give 
notice  and  warning  to  approaching  trains,  .and  that  at  the 
time  of  the  accident  the  employees  of  the  defendant  did  not 
stop  their  train,  or  send  forward  a  flagman,  before  entering 
upon  the  track  of  the  Evansville  &  Indianapolis,  and  that  by 
reason  of  such  failure  the  train  of  the  Evansville  &  Indian- 
apolis, without  fault  or  negligence  of  those  in  charge,  collided 
with  appellant's  train,  and  that  such  collision  was  caused  by 
the  negligence  of  those  in  charge  of  appellant's  train,  and 
without  fault  of  those  operating  the  Evansville  &  Indianapolis 
train,  and  Peyton  was  thereby  killed,  they  should  find  for  the 
plaintiff.     No.  8  affirmed  that  it  was  the  duty  of  the  employees 
of  the  defendant,  in  approaching  and  before  entering  upon 
the  Evansville  &  Indianapolis  track,  to  exercise  ordinary  care 
to  ascertain  the  presence  of  trains  on  the  Evansville  &  Indian- 
apolis that  might  lead  to  a  collision ;  and  if  it  was  shown  by 
the  evidence  that  the  employees  in  charge  of  the  defendant's 
train  ran  said  train  upon  the  Evansville  &  Indianapolis  track 
without  the  exercise  of  such  care,  and  the  collision  and  death 
of  Peyton  was  caused  by  such  negligence,  and  without  fault 
on  his  part,  there  should   be  a    recovery.     The  ninth  and 
twelfth  are  of  the  same  general  import,  the  latter  more  fully 
reciting  the  facts  in  issue,  and  upon  which  the  contingency 
of  being  proved,  the  jury  was  informed,  would  entitle  the 
plaintiff  to  recover.     It  is  objected  that  these  instructions 
single  out  and  give  undue  prominence  to  certain  acts  and 
omissions  of  the  defendant,  which  are  declared  by  the  court 
to  constitute  negligence,  and  which  were  calculated  to  lead 
the  jury  away  from  a  consideration  of  all  the  facts  and  cir- 
cumstances proved  in  the  case,  and,  in  effect,  misled  the  jury 
from  finding  from  all  the  evidence  the  fact  of  negligence  or 
nonnegligence.     We  do  not  think  the  instructions  are  subject 
to  this  objection.     In  each  instance  the  jury  is  informed  that 
it  must  find  the  existence  of  the  facts  recited  before  it  can  find 
negligence.     It  is  the  right  of  each  litigant  to  have  the  law 
declared  upon  the  issuable  facts  supportive  of  his  theory  which 
the  evidence  tends  to  prove,  and,  if  such  facts  are  found  to 
be  established,  and  are  sufficient  in  law  to  constitute  a  cause 
of  action  or  defense,  it  is  proper  for  the  court  to  so  advise  the 
jury.     In  such  presentation  it  is  not  necessary  to  embody  all 
minor  and  unfavorable  facts,  or  facts  in  support  of  the  adver- 
sary's theory.     If  the  latter  desires  a  counter  presentation 
from  his  standpoint,  he  must  request  it. 
Judgment  affirmed. 
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Kallmbrtkn  V,  CowBN  et  al, 

{Circuit  Court  of  Appeals^  Sixth  Circuit,  October  26,  igoi,) 

[111  Fed.  Rep.  298.] 

Railroads— Accident  at  Crossing— Failure  to  Look.* 

A  person  who  in  broad  daylight,  without  looking,  and  without  any 
valid  excuse  for  not  looking,  walked  upon  a  railroad  crossing  with 
which  he  was  familiar,  and  was  killed  by  a  passing  train,  when,  if 
he  had  looked,  he  could  have  seen  the  train  for  several  hundred  feet 
before  he  reached  the  crossing,  was  guilty  of  contributory  negligence 
which  precludes  a  recovery  for  his  death. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

H.  E.  Bell,  for  plaintiff  in  error. 

J.  H.  Collins,  for  defendants  in  error. 

Before  LURTON,  DAY,  and  SEVERENS.  Circuit  Judges. 

• 

PER  CURIAM.  Conrad  Kallmerten  was  killed  at  a  point 
where  one  of  the  streets  of  Mansfield,  Ohio,  is  crossed 
obliquely  by  a  switching  track  of  the  railroad  company.  The 
court  below,  on  the  conclusion  of  the  plaintifi's  evidence,  in- 
structed the  jury  to  find  for  the  defendant  by  reason  of  the 
contributory  negligence  of  the  deceased,  and  this  is  the  only 
error  relied  upon.  The  judgment  must  be  affirmed.  The 
accident  occurred  in  broad  daylight.  The  deceased  was 
familiar  with  the  crossing.  He  was  walking  in  the  street,  and 
could  have  seen  the  approaching  cars  for  several  hundred  feet 
before  he  reached  the  crossing,  if  he  had  looked.  The  evi- 
dence was  conclusive  that  he  did  not  look  before  going  on  the 
track,  and  no  legal  excuse  appears  which  would  justify  or 
excuse  his  want  of  attention  to  his  surroundings. 

Judgment  affirmed. 


Olson  v.  Northern  Pac.  Ry.  Co. 

{Supreme  Court  0/ Minnesota^  Nov.  i^igoi,) 

[87  N.  W.  Rep.  843.] 

Contributory  Negligence — Failure  to  Look — Sufficiency  of  Evidence. 

In  an  action  for  injuries  to  plaintiff's  intestate,  who  was  run  upon 
by  one  of  defendant's  trains  at  a  railway  crossing,  held,  that  the  evi- 
dence affirmatively  shows  that  the  injured  person  failed  to  use  his 
sense  of  sight  while  walking  upon  such  crossing  in  advance  of  a 
rapidly-moving  train,  but  was  wanting  in  ordinary  care  in  that 
respect ;  following  Schneider  v.  Railway  Co. ,  84  N.  W.  124,  81  Minn. 
383. 

Same — Same.f 
For  the  failure  of  plaintiflF's   intestate   to   exercise  ordinary  care  in 

*See  Ritzman  v.  Philadelphia  &  R.  R.  Co.  (Penn.),  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  444,  and  note,  444  et  seq. 

tSee  generally,  Ritzman  z/.  Philadelphia  &  R.  R.  Co.  (Penn.),  12 
Am.  8l  Kng.  R.  Cas.,  N.  S.,  444,  and  note,  444  et  seq. 
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thus  exjposing-  himself  to  danger,  it  is  held  that  he  contributed  to  hia 
own  injury  to  such  an  extent  as  to  prevent  a  recovery  in  this  action. 

Accident  at  Crossing — Willfulness — Sufficiency  of  Evidence. 

Evidence  considered,  and  held^  that  it  does  not  tend  to  disclose  a 
willful  intent  on  the  part  of  the  servants  operating*  defendant's  engine 
at  the  crossing  to  injure  plaintiff's  intestate,  nor  of  such  recklessness 
or  disregard  of  his  safety  as  to  justify  a  submission  of  that  issue  to 
the  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Clay  county:  L.  L.  Baxter, 
Judge. 

Action  by  Hans  Olson,  administrator  of  Ole  H.  Olson, 
against  the  Northern  Pacific  Railway  Company.  Verdict  for 
plaintiff.  Judgment  for  defendant  notwithstanding  the  verdict, 
and  plaintiff  appeals.     Affirmed. 

G.  Halvorson  (H.  Steenerson  and  Chas.  Loring,  of  counsel), 
for  appellant. 

C.  W.  Bunn,  L.  Chamberlain,  and  James  B.  Kerr,  for  re- 
spondent. 

LOVELY,  J.  Action  for  personal  injuries  sustained  by 
plaintiff's  intestate  at  defendant's  railway  crossing  over  a 
street  in  the  village  of  Hawley.  Plaintiff  had  a  verdict. 
Defendant  moved  for  judgment  notwithstanding  the  same, 
under  the  statute  (Laws  1895,  c.  320),  which  was  direc^ted  in 
its  favor.  From  this  order  plaintiff's  appeal  brings  the  entire 
record,  including  the  evidence,  into  this  court  for  review. 
Hawley  is  a  village  of  700  inhabitants,  having  a  station  depot, 
with  platforms  surrounding  the  same;  also  the  side  tracks 
usual  at  such  places.  To  understand  the  real  question  pre- 
sented on  this  review  it  is  necessary  to  state  that  the  principal 
thoroughfare  of  Hawley  (Sixth  street),  upon  which  the  stores 
and  public  places  are  situated,  runs  north  and  south  across 
the  main  track  of  defendant's  road  adjacent  to  the  west  side 
of  the  depot  platform.  The  main  track  runs  east  and  west 
past  the  south  front  of  the  'depot.  North  of  the  main  track, 
and  ^3  feet  distant  from  the  same,  is  a  side  track,  which  had 
been  designated  as  the  '^ passing"  track.  The  depot  is  sur- 
rounded by  platforms,  and  adjacent  to  the  same  along  the 
west  side  of  Sixth  street  is  a  sidewalk  running  north  and  south 
over  the  several  tracks  at  the  station.  At  the  time  in  ques- 
tion, October  12,  1899,  plaintiff's  intestate,  who  was  thoroughly 
familiar  with  the  situation  above  described,  had  occasion  to 
pass  over  the  railway  crossing  upon  the  sidewalk  referred  to. 
He  walked  from  the  north  of  the  passing  track  southerly  along 
the  sidewalk.  At  the  instant  he  stepped  upon  the  main  track 
he  was  struck  by  defendant's  engine,  hauling  a  freight  train 
of  6^  cars,  coming  from  the  east,  and  running  at  the  rate  of 
30  to  35  miles  an  hour.  About  10  minutes  previous  to  the 
injury  to  intestate,  one  of  defendant's  passenger  trains  had 
preceded  the  freight  going  east,  and  the  jury  were  probably 
authorized  to  find  that  both  trains  made  considerable  noise 

23  (N  S)  A  &  E  R  Cas— 23 
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before  and  at  the  time  of  the  accident,  which  might  have 
prevented  intestate  from  distinguishing  between  either  from 
the  sound  occasioned  thereby.  The  evidence  shows  that  the 
whistle  of  the  freight  train  had  been  sounded  300  feet  east  of 
the  point  of  collision,  but  there  is  no  evidence  that  the  bell 
was  rune  or  other  signals  given,  and  it  may  be  conceded  that 
under  the  circumstances  the  jury  was  authorized  to  find  that 
the  full  measure  of  care  and  duty  were  not  observed  by  the 
defendant's  servants  in  that  respect;  but  the  record  leaves 
no  room  for  doubt,  and  it  is  conceded  as  a  fact,  that  the  plain- 
tifi's  intestate,  who  was  a  young  man  27  years  of  age,  of  erood 
eyesight,  in  going  upon  the  crossing,  might  have  seen  the 
approaching  freight  train  300  feet  at  least,  for  a  distance  of 
30  feet,  while  walking  on  the  sidewalk,  before  such  train 
reached  the  crossing,  which  took  not  less  than  10  seconds  of 
his  time.  During  this  period  he  moved  at  a  brisk  walk  to- 
wards the  crossing,  his  head  turned  to  the  west  away  from 
the  impending  danger,  without  once  glancing  in  that  direction. 
The  freight  engine  struck  him  upon  his  left  side  at  the  moment 
he  stepped  upon  the  track,  throwing  him  upon  the  depot 
platform,  inflicting  such  injuries  that  he  died  soon  after.  We 
are  unable  to  find  in  the  record  any  excuse  for  intestate's 
disregard  of  his  obvious  duty  to  himself  to  use  his  eyesight 
at  the  time  when  he  could  easily  have  discovered  the  danger 
of  collision,  which  was  up  to  the  very  moment  he  stepped 
upon  the  main  track.  Until  then  he  had  full  control  of  his 
movements.  He  could,  by  th&  slightest  movement  of  his  head 
towards  the  east,  have  discovered  his  hazard,  and  by  the 
slightest  check  in  his  movements  have  avoided  the  same. 
Under  such  circumstances  his  obvious  want  of  care  must  pre- 
clude a  recovery  in  this  case.  Carney  v.  Railway  Co.,  46 
Minn.  220,  48  N.  W.  512;  Schneider  v.  Railway  Co.,  81  Minn. 
383,  84  N.  W.  124.  In  the  latter  case  the  inability  to  hear  the 
approaching  train  was  held  not  to  excuse  the  failure  to  exer-  ' 
cise  the  sense  of  sight  to  discern  the  same. 

Plaintifi  strenuously  urges  that,  notwithstanding  plaintiff's 
intestate  may  have  been  negligent,  yet  the  servants  in  control 
of  the  engine  of  the  freight  train  could,  with  ordinary  care, 
have  discovered  his  danger,  and  their  failure  to  ring  the  bell 
or  make  some  effort  to  avoid  the  accident  after  they  could 
have  seen  intestate  authorizes  the  submission  of  the  case, 
notwithstanding  such  contributory  negligence.  We  are  unable 
to  adopt  this  view.  The  reasonable  presumption*  that  due 
care  will  be  exercised  by  all  persons  in  mutual  relation  when 
care  is  required  is  not  a  partial  or  one-sided  doctrine,  but 
applies  to  each  alike.  Walker  v.  Railway  Co.,  81  Minn.  404, 
84  N.  W.  222.  It  seems  clear  to  us  that  while  the  intestate 
might  have  the  right  to  say  that  all  signals  should  be  observed 
by  the  defendant's  servants  in  the  exercise  of  ordinary  care 
by  such,  the  latter  would  also  have  the  right  to  indulge  in  the 
same  presumption  with  reference    to  the    conduct  of  the 
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nnfortunate  man  who  was  deprived  of  his  life  by  his  own  nes:- 
ligence,  and  presume  that  he  would  do  his  duty  likewise. 
The  engineer  could  not  be  held  to  suppose  absolutely,  as  a 
matter  of  law,  that  a  young  man  of  good  intelligence,  with 
average  faculties,  before  going  on  a  railway  crossing  would 
keep  his  head  turned  away  from  the  direction  in  which  a  train 
might  be  approaching,  when  the  slightest  glance  of  the  eye, 
even  at  the  last  moment,  would  apprise  him  of  the  danerer,.  or 
the  checking  of  his  movements,  upon  the  plainest  dictates 
of  common  prudence,  would  have  protected  him  from  injury. 

While  the  neeligence  of  the  defendant  might  have  required 
a  submission  of  this  case  to  the  jury  on  that  issue,  yet  the 
negligence  of  the  intestate  directly  contributed  to  the  unfor- 
tunate result  which  followed,  and  there  is  no  evidence,  under 
the  circumstances,  which  tends  to  show  that  the  servants  of 
the  train,  after  discovering  his  danger,  acted  either  willfully  or 
with  such  a  wanton  disregard  of  life  or  recklessness  in  view  of 
the  facts  disclosed  as  will  excuse  the  contributory  negligence 
of  intestate.  Lando  v.  Railway  Co.,  8i  Minn.  279,  83  N.  W. 
1089. 

Judgment  affirmed. 


CowDEN  V,  Shrevbport  Bew  Rv.  Co. 

{Supreme  Court  of  Louisiana^  June  3^  fpoi.) 

[30  So.  Rep.  747.] 

Accident  at  Crossing— Failure  to  Look  for  Electric  Street  Car.* 

Not  to  look  to  see  if  a  car  is  coming  before  attempting  to  cross  the 
track  of  an  electric  car  is  negligehce  such  as  will  preclude  recovery 
for  injuries  caused  by  a  collision  with  the  car,  in  the  absence  of  proof 
that  the  persons  in  charge  of  the  car  by  the  use  of  ordinary  diligence 
might  have  avoided  the  collision. 

Sanfie — Negligence— Sufficiency  of  Evidence. 

//eld,  in  this  case,  as  a  question  of  fact,  that  the  motoneer  was  not 
neglig^ent,  and  that  he  could  not  have  avoided  the  collision  by  the 
exercise  of  ordinary  care. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,,  parish  of  Caddo;  A.  D. 
Land,  Judge. 

Action  by  F.  H.  Cowden  against  the  Shreveport  Belt  Rail- 
way Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Wise  &  Herndon,  for  appellant. 
Shepherd  &  Pleasants,  for  appellee. 

PROyOSTY,  J.  The  plaintiff*s  wife  and  daughter  and 
another  lady  and  plaintiff's  18  year  old  son  were  returning 
home  at  about  9  o'clock  at  night  in  an  ordinary  farm  wagon, 

*A8  to  whether  the  stop,  look,  and  listen  rule  applies  to  street  rail- 
ways, see  Tacoma  Ry.  Co.  v.  Hays  (C.  C.  A.),  23  Am.  &  Eng.  R. 
Cas.,  N.  8.,  58,  and  foot-note. 
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drawn  by  two  horses  at  a  brisk  trot,  in  the  city  of  Shreveport. 
They  drove  down  Marshall  street,  and  straight  on  to  cross  the 
track  of  the  defendant  company  on  Crockett  street,  when  one 
of  the  electric  cars  of  the  defendant  company  struck  the  wagon 
between  the  front  and  hind  wheels,  dragged  it  about  30  feet, 
upset  and  broke  it,  and  threw  the  occupants  to  the  ground, 
injuring  the  plaintifi's  wife  and  daughter.  Plaintiff  sues  in 
damages  for  these  injuries,  but  be  cannot  recover.  It  is  but 
another  case  of  people  venturing  to  attempt  to  cross  a  street 
car  track  without  looking  to  see  whether  a  car  is  coming. 
Measurements  and  experiments,  as  to  the  reliability  of  which 
there  can  be  no  question,  show  that  a  person  standing  in  the 
center  of  Marshall  street,  34!  feet  from  the  track  on  Crockett 
street,  can  see  one  block  up  Crockett  street,  and  that  a  per- 
son standing  on  the  property  line  of  Crockett  street,  ?jok  feet 
from  the  track,  can  see  two  blocks  up  Crockett  street,  and 
that  a  person  standing  on  the  line  of  the  outer  edge  of  the 
sidewalk  can  see  four  to  five  blocks  up  Crockett  street.  These 
same  experiments  show  that  the  view  from  the  outer  edge  of 
the  sidewalk  is  unobstructed,  and  that  from  the  inner  edge  of 
the  sidewalk,  or  the  property  line,  it  is  practically  unobstructed. 
Bearing  this  in  mind,  it  is  impossible  to  read  the  testimony 
of  the  inmates  of  the  wagon  without  coming  to  the  conclusion 
that  they  attempted  to  cross  the  track  without  looking  to  see 
whether  a  car  was  coming ;  and  this,  under  our  settled  juris- 
prudence, is  contributory  negligence,  which  precludes  re- 
covery. Snider  v.  Railroad  Co.,  48  La.  Ann.  i,  18  South. 
695;  Hoelzel  v.  Railroad  Co.,  49  La.  Ann.  1302,  22  South. 
330,  38  L.  R.  A.  708;  Webster  v.  Railroad  Co.,  ^i  La.  Ann. 
299,  2^  South.  77 \  Farrar  v.  Railroad  Co.,  52  La.  Ann.  417, 
26  South.  995;  Dieck  v.  Railroad  Co.,  51  La.  Ann.  265,  25 
South.  71;  Ponsano  v.  Railroad  Co.,  52  La.  Ann.  245,  26 
South.  820. 

Extract  from  the  testimony  of  Mrs.  Cowden:  **0.  Who 
was  the  first  to  discover  the  approach  of  the  car?  A.  We  all 
discovered  it  at  the  same  time.  Q.  Was  or  not  the  car  lighted 
up.?  A.  It  was  lighted  up.  Q.  You  knew  the  railroad  cars 
ran  there  constantly,  and  that  it  was  a  dangerous  place?  A. 
We  frequently  crossed  the  track  at  the  place,  and  knew  it 
was  a  dangerous  place ;  so  checked  up.  Q.  And,  knowing  it 
was  a  place  of  danger,  the  horses  were  checked,  before  you 
got  on  the  track,  into  a  walk?  A.  Yes,  sir.  Q.  You  could 
not  see  any  car,  and  then  you  went  across?  A.  Yes,  sir.  Q, 
In  what  gait?  A.  We  went  just  in  a  walk  across  the  track. 
Q.  The  car  was  just  a  car  length  away  when  you  started  to 
cross  the  track?  A.  I  should  think  so,  because  you  cannot 
see  the  car  there.  It  was  just  a  short  distance."  Extract 
from  the  testimony  of  Miss  Grace  Cowden:  **0.  Do  you 
know  whether  his  horses'  heads  were  near  the  track,  or  on  it? 
A.  The  horses'  heads  were  close  to  the  track,  or  over  it,  when 
i  saw  the  car. ' '     Extract  from  the  testimony  of  Owen  Cowden : 
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**0.  How  far  did  you  say  the  car  was  from  you  when  you  first 
saw  it  ?  A.  Ten  or  fifteen  feet.  Q.  Where  was  your  wagon  ? 
A.  The  horses'  heads  were  on  the  track.  Q.  Before  the 
horses'  heads  got  to  the  track,  how  far  away  was  the  car.^ 
A.  I  didn't  see  the  car  at  all  before  they  were  on  the  track." 
Plaintiff  argues  that,  granting  the  contributory  negligence, 
defendant  had  time  in  which  to  discover  the  danger  and  by 
ordinary  care  avoid  it,  and  ought  to  have  done  so,  under  pen- 
alty of  full  responsibility,  notwithstanding  the  contributory 
negligence.  Between  that  doctrine  and  the  total  nullification 
of  the  doctrine  of  contributory  negligence,  the  middle  ground 
is  so  narrow  that  it  seems  difficult  to  occupy  it  without  a 
straddle;  and  the  query  is  whether  courts  had  not  better  take 
up  apothecary's  scales  and  weigh  the  respective  negligence  of 
the  parties,  as  is  done  in  France  and  in  admiralty,  or  else 
firmly  apply  the  broad  doctrine  of  contributory  negligence. 
But  this  is  said  merely  in  passing,  for,  even  under  this  mild 
form  of  nullification  of  the  doctrine  of  contributory  negligence, 
the  defendant  in  this  case  is  not  responsible.  Given  two 
streets  intersecting  at  right  angles,  wide  66  feet  from  property 
line  to  property  line,  and  42  feet  from  curb  to  curb,  the  side- 
walks being  of  12  feet,  and  an  electric  car  moving  in  the  cen- 
ter of  one  of  the  streets  at  a  speed  of  10  miles  an  hour,  and  a 
wagon  coming  down  the  center  of  the  other  street  at  a  speed 
of  not  less  than  5  miles  (and  probably  much  more)  an  hour, 
and  keeping  straight  on  its  course,  and  the  car  and  wagon 
meeting  at  the  intersection,  evidently  no  ordinary  care  of  the 
motoneer  can  prevent  a  collision.  It  is  exceedingly  doubtful 
if  extraordinary  care  of  the  motoneer  could  prevent  a  collision, 
and  by  ''extraordinary  care"  we  mean  care  extraordinary  even 
for  a  jnotoneer,  whose  ordinary  care  comprehends  utmost 
vigilance.  The  alertest  and  nimblest  motoneer  takes  more  or 
less  time  in  which  to  go  through  the  movements  required  for 
putting  on  the  brake  and  reversing  the  current,  and  the  best- 
geared  electric  car  takes  more  or  less  time  to  overcome  the 
momentum  imparted  by  a  speed  of  10  miles  an  hour.  We 
doubt  that  these  results  can  be  accomplished  in  five  seconds, 
which  is  the  time  required  by  the  wagon  to  traverse  the  space 
between  the  property  line  and  the  track.  Takine  the 
hypothesis  propounded  in  plaintiff's  brief, — that  the  wagon 
was  moving  half  as  fast  as  the  car,  and  that  the  car  was  mov- 
ing at  a  speed  of  10  miles  an  hour,  and  that  the  distance  from 
the  property  line  to  where  the  horses  were  when  the  car  struck 
the  wagon  is  47  feet, — it  took  6i  seconds  for  the  wagon  to 
pass  from  behind  the  corner  house  and  be  upon  the  track. 
''The  brief  space  of  eight  seconds,"  says  the  court  in  the  case 
of  Hemingway  V.  Railroad  Co.,  50  La.  Ann.  1087,  2.^  South. 
952,  "was  too  short  a  period  to  render  his  [the  motoneer's] 
efforts  available."  But  this  motoneer  did  not  have  full  6i 
seconds.  He  cannot  be  supposed  to  have  been  looking  in  the 
direction  of  Marshall  street.     He   must  be  supposed  to  have 
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devoted  his  entire  attention  to  Crockett  street.  The  side 
streets  being  opposite  to  each  other,  he  could  not  turn  his  face 
in  the  direction  of  one  without  turning  his  face  away  from  the 
other.  He  had,  therefore,  to  divide  his  attention  between  the 
two,  which  means  that  he  had  to  devote  his  entire  attention 
to  the  street  he  was  traveling  on.  In  other  words,  he,  unlike 
the  occupants  of  the  wagon,  could  not  keep  a  sharp  lookout 
at  the  corner.  And,  even  after  the  horses  had  fairly  emerged 
from  behind  the  corner  building, — say  when  their  heads  had 
reached  the  sidewalk  line, — he  was  not  bound  to  divine  the 
intention  of  the  wagon  to  make  straight  for  the  track,  and,  so 
divining,  to  have  recourse  at  once  to  heroic  measures  for  stop- 
ping the  car.  The  natural  assumption  in  such  a  case  was 
that  the  wagon  would  stop  or  turn  aside.  If  a  motoneer  must, 
under  penalty  of  negligence  or  worse,  assume  that  every 
vehicle  or  every  pedestrian  be  sees  moving  towards  the  track 
will  keep  on  the  even  tenor  of  their  way,  and,  acting  upon 
such  assumption,  must  at  once  put  on  brake  and  reverse 
current,  what  becomes  of  rapid  transit  in  cities?  Taking  these 
thines  into  consideration,  as  must  be  done,  it  is  seen  that  some 
deduction  must  be  made  from  even  the  6i  seconds.  The 
preponderance  of  the  testimony  is  that  the  gong  was  sounded. 
The  motoneer  and  the  conductor  so  testify,  and  they  are  cor- 
roborated by  a  passenger  on  the  car.  Also  by  another  wit- 
ness, but  this  witness  is  impeached.  Contra,  there  is  the 
testimony  of  three  of  the  occupants  of  the  wagon ;  also  of  a 
lady  and  of  Mr.  Hoyer.  The  testimony  of  the  lady  is,  on  its 
face,  unsatisfactory.  That  of  the  occupants  of  the  wagon 
amounts  to  nothing  at  all,  since  experiments  demonstrate  that 
the  noises  produced  by  such  a  wagon  coming  down  Marshall 
street  at  a  trot  drown  completely  the  sound  of  the  gopg  of  a 
car  coming  down  Crockett  street.  Mr.  Hoyer  is  positive  that 
the  gong  was  not  sounded  until  just  before  the  collision,  and 
we  are  satisfied  that  he  is  sincere  in  making  the  statement; 
but  Mr.  Hoyer  may  well  not  have  noticed  the  sound  until  his 
attention  had  been  attracted  to  the  car  by  the  danger  of  the 
collision.  Besides,  standing,  as  he  was,  as  near  to  the  wagon 
as  to  the  car,  the  noises  of  the  wagon  may  have  rendered  less 
audible  to  him  the  sound  of  the  gong.  The  same  lady  who 
testified  to  the  gong  not  having  been  sounded  testified  to  the 
conductor's  having  had  his  face  turned  towards  her  house, 
and  not  straight  ahead  of  the  car.  The  motoneer  and  the 
conductor  deny  this,  and,  as  stated  above,  this  lady*s  testi- 
mony is  unsatisfactory  on  its  face. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  lower  court  be  set  aside,  and  that  the  plaintiff's 
suit  be  dismissed,  with  costs  in  both  courts. 


Am&Eng^  CRQSSINGS  359 

R  Cas 


Winter  v.  New  York  &  L.  B.  R.  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey^  Nov.  21^  igor,) 

[50  Atl.  Rep.  339.] 

Accident  at  Crossing — Contributory  Negligence.* 

A  man  is  negligent  who  attempts  to  drive  across  a  railroad  line 
after  listening  and  looking  only  once  toward  a  quarter  from  which  a 
train  may  approach,  if  these  acts  of  attention  and  observation  are 
performed  when  the  observer  is  so  far  from  the  crossing  that  before 
he  will  reach  it  a  train  coming  from  that  quarter,  and  open  to  his 
further  attention  and  observation,  has  time  to  advance  so  as  to 
endanger  him. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Monmouth  county. 

Action  by  Christopher  Winter .  against  the  New  York  & 
Long:  Branch  Railroad  Company  and  the  Central  Railroad 
Company  of  New  Jersey.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Affirmed. 

Michael  J.  Tansey,  for  plaintiff  in  error. 

Applegate  &  Hope,  for  defendant  in  error  New  York  &  L. 
B.  R.  Co.  * 

John  L.  Cpnover,  for  defendant  in  error  Central  R.  R.  Co. 
of  New  Jersey. 

ADAMS,  J.  The  plaintifi  sued  to  recover  damages  for 
injury  received  by  collision  with  a  railroad  train,  and  was 
nonsuited  on  the  irround  that  his  own  negligence  was  a  cause 
of  his  injury.  The  correctness  of  this  ruling  is  now  to  be 
examined.  The  plaintiff  is  a  milkman.  Upon  December  i, 
1899,  half  an  hour  before  sunrise  on  a  foggy  morning,  he  set 
out  from  his  house,  near  Clifiwood,  in  Middlesex  county,  in  a 
one-horse  wagon,  on  his  daily  route.  The  plaintiff's  position 
in  his  wagon  was  not  favorable  for  seeing  and  hearing.  The 
wagon  had  a  cover,  and  a  hood  in  front,  with  a  dashboard, 
and  a  sliding  door  on  either  side,  with  a  glass  window  in  the 
upper  part  of  the  door  panel.  Thus  inclosed,  the  plaintiff 
sat  in  a  seat  at  the  rear  of  the  wagon,  with|two  milk  cans  in 
front  of  him.  After  leaving  his  house  he  drove  westerly  along 
a  road  running  about  east  and  west,  that  crossed  at  right 
angles  a  double-track  railroad  of  the  defendants.  The  plain- 
tiff was  familiar  with  the  locality,  and  knew  that  there  were 
no  gates  at  the  crossing,  and  that  no  Bagman  was  stationed 
there.  When  distant  about  368  feet  from  the  crossing  he 
opened  the  door  on  the  right-hand  side  of  the  wagon,  and 
looked  toward  the  north,  across  a  field,  for  a  south-bound 
train.  He  did  this,  not  because  he  had  a  definite  expectation 
of  seeing  a  train,  but  by  way  of  general  precaution.  Indeed, 
he  testified  affirmatively  that  he  did  not  expect  to  see  a  south- 
bound train,  for  he  had   heard  a  whistle   before  he  left  his 

*Gahagan  v.  Boston  &  M.  R.  R.  (K.  H.),  23  Am.  &  Bng.  R.  Cas., 
K.  8.,  141,  and  foot-note. 
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house,  from  which  he  inferred  that  the  early  morning  train 
from  Jersey  City  had  passed.  Nevertheless  he  very  properly 
looked  toward  the  north.  Seeing  and  hearing  nothing,  he 
was  confirmed  in  his  inference  that  the  south-bound  train  had 
already  gone  by,  and,  reposing  on  that  assurance,  opened  the 
door  on  the  south  side  of  the  wagon,  and  thenceforward  gave 
his  undivided  attention  to  that  quarter,  where  obstructions  to 
sight  made  observation  difficult.  So,  not  looking  again 
towards  the  north,  he  drove  on  until  he  reached  the  crossing, 
when  he  suddenly  lost  consciousness,  and  knew  nothing  more 
until  he  came  to  himself  in  his  own  house.  What  happened 
was  that  the  south-bound  train,  coming  along  about  three- 
quarters  of  an  hour  late,  had  struck  his  wagon.  The  plaintiff 
testified  that,  when  he  looked  to  the  north,  if  there  had  been 
a  train  ''at  the  point  of  the  woods''  he  could  have  seen  it,  or 
that  he  could  have  seeil  the  lights.  The  place  referred  to  as 
''the  point  of  the  woods''  was  distant  northerly  about  756  feet 
from  the  crossing.  Between  the  place  where  the  plaintiff  was 
when  he  looked  to  the  north  and  the  crossing  there  were  no 
obstructions  that  would  have  seriously  interfered  with  his 
view  of  a  south-bound  train.  In  the  immediate  vicinity  of  the 
crossing  the  facilities  for  observation  were  such  that  a  south- 
bound train  would  have  been  visible  in  clear  light  for  many 
hundred  feet.  It  was  somewhat  dark  and  foggy,  and  this  state 
of  the  atmosphere  restricted  vision,  and  at  the  same  time 
called  for  extra  caution.  Upon  these  facts  the  trial  judge 
nonsuited  the  plaintiff.  The  question  is  whether  this  judg- 
ment was  erroneous.  The  obligation  that  rested  on  the  plain- 
tiff was  to  be  prudent.  This  was  a  duty  coextensive  with  the 
continuance  of  the  situation  that  called  for  caution.  The  rule 
that  requires  prudence  is  to  be  reasonably  understood.  One 
need  not  be  vigilant  at  extravagantly  long  range.  This  would 
be  futile,  and  precaution  might  exhaust  itself  before  peril 
came.  Nor  does  the  law  expect  incessant  observation,  or 
exact  the  performance  of  the  impossible  feat  of  looking  both 
ways  at  once.  But  it  is  plain  that  care,  in  order  to  be 
effective,  must  cover  the  whole  field  of  danger.  If  risk  is 
inherent  in  a  continuing  state  of  thines,  the  duty  to  exercise 
reasonable  care  is  to  the  same  extent  a  continuing  obligation. 
This  at  least  must  be  true, — that  a  man  is  negligent  who 
attempts  to  drive  across  a  railroad  line  after  listening  and 
looking  only  once  toward  a  quarter  from  which  a  train  may 
approach,  if  those  acts  of  attention  and  observation  are  per- 
formed when  the  observer  is  so  far  from  the  crossing  that  be- 
fore he  will  reach  it  a  train  comine  from  that  quarter,  and 
open  to  his  further  attention  and  observation,  has  time  to 
advance  so  as  to  endanger  him.  This  conclusion  is  the  dictate 
of  good  sense.  It  applies  to  the  facts  under  examination,  and 
is  supported  by  authority.  A  recent  case  in  this  court  is 
Cantrell  v.  Railroad  Co.,  64  N.  J.  Law,  277,  43  Atl.  881. 
An  earlier  case  in  this  court  is  Railroad  Co.  v.  Leary,  56  N. 
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J.  I^aw,  705,  29  Atl.  678.  These  opinions  show  that  persons 
who  cross  railroad  tracks  either  on  foot  or  in  vehicles  are 
strictly  held  to  the  duty  of  careful  observation  and  attention. 
In  each  of  these  cases  the  plaintiff  was  injured  notwithstand- 
ing some  care  on  his  part.  In  each  case  a  judgment  of  non- 
suit was  sustained.  In  each  case  the  defect  in  the  plaintiff's 
canse  of  action  was  the  same.  That  defect  was  that,  though 
he  exercised  care  at  first,  he  did  not  continue  to  be  careful, 
but  became  inattentive  to  his  surroundings  before  he  reached 
a  place  of  safety.  It  may  be  added  that  in  Railroad  Co.  v. 
Leary  the  plaintiff's  reason  for  taking  only  slight  precaution 
was  that  he  knew  that  there  was  no  regular  train  at  that  hour. 
This  case  has  the  same  feature.  It  is  not  a  valid  excuse. 
The  judgment  of  nonsuit  is  affirmed. 


Blgin,  J.  &  E.  Ry.  Co.  v.  Duffy. 

{Supreme  Court  0/ Illinois ,  Oct.  24,190/,) 
[61  N.  K.  Rep.  432.] 

Accident  at  Crossing — Contributory  Negligence — Question  for  Jury. 

Where  wood  on  plaintiff's  wagon  fell  between  the  wheels  so  as  to 
prevent  further  progress,  just  as  the  wagon  was  crossing  defendant's 
railroad  tracks,  and  a  view  of  the  track  to  the  north  was  obstructed  by 
an  embankment,  and  one  of  the  plaintiff's  companions  went  north  to 
flag  an  expected  train,  but  failed  to  stop  the  train,  and  it  struck  the 
wagon,  it  was  proper  to  submit  to  the  jury  the  question  whether 
plaintiff  was  guilty  of  negligence. 

Same — Contributory  Negligence  No  Defense  Where  Injury  Was  Inflicted 
Willfully  and  Maliciously.* 
In  an  action  for  injuries  received  at  a  railroad  crossing,  if  defendant 
inflicted  the  injury  willfully  and  maliciously,  contributory  negligence 
is  no  defense. 

Same — Sufficiency  of  Evidence  of  Willfulness  and  Malice. 

Where,  in  an  action  for  injuries  at  a  railroad  crossing,  the  declara* 
tion  alleges  that  the  injury  was  inflicted  willfully  and  maliciously, 
and  it  is  shown  that  the  train  was  going  at  a  high  rate  of  speed 
around  a  sharp  curve,  where  the  view  was  obstructed  by  an  embank- 
ment approaching  a  much-traveled  street,  giving  no  warning  by  bell 
or  whistle,  such  evidence  tends  to  support  the  allegation. 
Apioeal — Review — Questions  of  Fact. 

On  appeal  from  a  judgment  of  afBrmance  in  the  appellate  court,  all 
controverted  questions  of  fact  are  regarded  as  settled  adversely  to  the 
appellant. 

Instructions — Proximate  Cause. 

In  an  action  against  a  railroad  company  for  injuries,  instructions 
with  reference  to  the  proximate  cause,  which  singled  out  one  fact 
and  asked  the  court  to  tell  the  jury  that  it  could  not  be  regarded  as 
the  proximate  cause,  while  such  fact  was  really  only  one  in  a  series 
which  might  have  been  such  cause,  were  properly  refused. 

Same. 

Though  requested  instructions  correctly  state  the  law,  they  are 
properly  refused  where  the  branch  of  the  cause  covered  by  them  has 
been  fully  set  forth  in  other  instructions. 

*8ee  3  Rap.  &  Mack's  Dig.  278  et  seq. ;  7  Am.  &  Eng.  E^nc.  Law 
(2d  Ed. )  443. 
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Appeal  from  appellate  court,  Second  district. 

Action  by  James  DuSy  against  the  Elgin,  Joliet  &  Eastern 
Railway  Company.  From  a  judgment  of  the  appellate  court 
(93  111.  App.  463)  affirming  a  judement  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

This  is  an  appeal  from  a  judgment  of  the  appellate  court 
for  the  Second  district,  affirming  a  judgment  for  $5,000 
rendered  in  an  action  on  the  case  brought  by  James  Dufiy 
against  the  appellant,  in  the  circuit  court  of  Kane  county,  to 
recover  damages  for  the  loss  of  his  arm.  The  accident  was 
occasioned  by  a  collision  of  the.  appellant's  train  with  the 
wagon  of  appellee  at  a  street  crossing  in  the  city  of  Aurora. 
The  declaration  contained  nine  counts,  which,  in  substance, 
charged  the  appellant  with  negligence  in  not  planking  the 
entire  width  of  the  street  at  the  crossing ;  in  running  its  train 
at  a  higher  rate  of  speed  than  the  limit  fixed  by  the  ordinance 
of  the  city;  in  permitting  a  freight  car  to  remain  upon  the 
crossing  at  or  near  the  middle  oi  the  street,  causing  plaintifi 
to  drive  ofi  of  the  beaten  track  at  the  crossing;  in  not  ringing 
the  bell  or  sounding  the  whistle  at  the  crossing,  as  required 
by  statute;  in  running  the  train  at  a  high  rate  of  speed  at  a 
daneerous  crossing;  in  failine  to  use  sufficient  care  in  coming 
upon  the  crossing,  which  was  obscured  by  buildings,  embank- 
ments, and  trees,  and  the  approach  to  which  was  sharply 
curved.  It  is  also  charged  that  the  servants  of  the  company 
willfully  and  maliciously  inflicted  the  injury  in  question. 

Railroad  street,  where  the  accident  occurred,  at  the  crossing 
in  question  runs  nearly  northeast  and  southwest,  and  the 
appellant's  main  line  crosses  it  almost  at  right  angles.  The 
main  line  of  the  Chicago,  Burlington  &  Quincy  Railroad  runs 
parallel  with  Railroad  street,  and  about  200  feet  west  of  it. 
Connecting  the  main  lines  of  the  two  roads  is  a  Y  track,  which 
crosses  Railroad  street  on  quite  a  sharp  curve.  North  of  the 
Y  track  is  what  is  known  as  the  **Esser  Switch,"  which 
branches  off  from  the  Y  track  a  short  distance  west  of  Rail- 
road street,  and  extends  south,  paralleling  the  Y  and  also 
crossing  Railroad  street.  Where  the  Y  and  the  Esser  switch 
cross  Railroad  street  they  are  six.  or  eight  feet  apart,  and  are 
provided  with  plank  crossings  in  the  middle  of  the  street, 
about  16  feet  wide.  Appellee  was  engaged  in  hauling  rail- 
road ties  from  a  car  on  the  Esser  switch.  The  ties  were 
unloaded  on  the  north  side  of  the  switch,  and  there  were 
several  cars  on  that  track,  one  of  them  extending  from  two  to 
four  feet  on  the  plank  crossing.  On  account  of  an  embank- 
ment north  of  the  track  it  was  necessary  for  appellee  to  drive 
close  to  the  north  side  of  the  cars  as  he  went  to  Railroad 
street.  At  the  time  of  the  accident  appellee  had  loaded 
his  wagon  and  had  driven  around  the  end  of  the  car  in  the 
street.  In  going  around  the  end  of  the  car  the  turn  was  short, 
and  he  drove  oil  of  the  planking  on  the  opposite  side  of  the 
street.     There  is  a  sharp  decline  from  the  Esser  track  to  the 
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Y  track,  and  when  the  wagon  wheel  strack  the  second  rail 
of  the  latter  track  a  portion  of  the  load  slipped  off  on  the 
track,  and  between  the  wheels,  in  such  a  manner  that  he 
could  not  drive  on.  A  man  named  Hord  was  with  Duffy  on 
the  load  at  the  time,  and  they  both  slipped  off  the  ties  to  the 
e^ound.  Three  men  who  were  engaged  in  assisting  to  unload 
the  ties  from  the  cars  came  to  appellee's  assistance,  and 
started  to  replace  them  upon  the  wagon.  Hord,  at  the  re- 
quest of  a  watchman  near  by  and  with  the  knowledge  of 
Duffy,  went  north  on  the  Y  track  to  flag  a  train,  which  was 
expected  about  that  time.  When  a  few  of  the  ties  had  been 
loaded  the  train  was  seen  by  Hord  coming  down  the  track 
towards  the  crossing.  He  made  signals  for  the  purpose  of 
stopping  it,  but  failed,  though  its  speed  was  somewhat 
slackened.  Sullivan,  one  of  the  men  engaged  in  putting  the 
ties  back  on  the  wagon,  saw  the  train  coming,  and  at  once 
gave  the  alarm  to  Duffy,  who  was  on  the  wagon,  to  ''jump 
quick.''  It  appears  he  started  to  jump  down,  but  the  horses 
at  that  time  gave  a  jerk  which  threw  him  upon  his  knees. 
Before  he  could  get  off  the  engine  had  struck  the  wagon, 
throwing  him  high  into  the  air,  and  he  land^  about  45  feet 
from  where  the  waeon  had  stood.  The  horses  were  thrown 
into  a  ditch,  and  the  wagon  was  broken  in  two,  parts  of  it 
going  on  either  side  of  the  track.  Appellee  was  found  on  the 
north  side  of  the  track,  with  some  ties  and  the  hind  axle  of 
the  wagon  over  him.  His  right  arm  was  cut  off,  and  he  was 
otherwise  injured. 

A.  J.  Hopkins,  F.  G.  Hanchett,  Fred  A.  Dolph,  and  R.  B. 
Scott  (Wm.  Duff  Haynie,  of  counsel),  for  appellant. 
W.  J.  Tyers  and  Alschuler  &  Murphy,  for  appellee. 

WILKIN,  C.  J.  (after  stating  the  facts).  Counsel  for 
appellant  insist  there  was  no  evidence  tending  to  show  that 
appellee  was  in  the  exercise  of  ordinary  care  for  his  own 
safety,  and  that  the  trial  court  erred,  for  that  reason,  in  refus- 
ing to  give  a  peremptory  instruction  to  find  for  the  defendant. 
The  theory  upon  which  counsel  asked  the  instruction  was  that 
appellee,  in  remaining  upon  the  track  for  the  purpose  of 
saving  his  team,  voluntarily  exposed  himself  to  danger  merely 
to  protect  his  property,  and  his  act  amounted  to  negligence 
per  se.  '  Although  the  law  will  not  justify  a  party  in  exposing 
himself  to  personal  danger  in  order  to  protect  his  property, 
appellee  had  the  right  to  try  to  get  his  wagon  off  the  railroad 
track  if  the  circumstances  were  such  as  to  justify  a  reasonable 
belief  that  he  could  do  so  with  safety.  The  fact  that  Hord 
had  gone  up  the  track,  around  the  curve,  to  ffag  any  train 
which  might  be  approaching,  was  calculated  to  lead  him  to 
think  it  would  be  stopped,  and  that  he  would  have  time  to 
save  his  team  and  wagon.  He  also  had  the  right  to  assume 
that  the  train  would  not  approach  at  a  dangerous  rate  of  speed 
and  without  warning.  Under  the  circumstances,  as  they 
appear  from  the  record,  we  cannot  say  the   jury  could  only 
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draw  one  inference  (that  of  negligence)  from  his  act,  and 
therefore  it  was  negligence  per  se.  On  the  contrary,  to  say 
the  least,  a  difierent  conclusion  might  reasonably  be  drawn  by 
different  minds,  and,  such  being  the  case,  it  was  a  question 
to  be  submitted  to  the  jury.  Railroad  Co.  v.  Anderson,  184 
III  294,  56  N.  E.  331. 

Moreover,  the  declaration  charges  the  defendant  with 
willfully  and  maliciously  inflicting  the  injury.  If  the  record 
discloses  any-  evidence  tending  to  support  that  averment, 
negligence  on  the  part  of  the  appellee,  if  conceded,  would  not 
excuse  the  appellant.  Railway  Co.  v.  Bodemer,  139  111.  596, 
29  N.  E.  692,  32  Am.  St.  Rep.  218.  The  evidence  tends  to 
prove  that  the  train  was  going  at  a  high  rate  of  speed  around 
a  sharp  curve,  where  the  view  was  obstructed  by  an  embank- 
ment, approaching  a  street  which  was  much  traveled,  giving 
no  warning  by  the  ringing  of  the  bell  or  sounding  the  whistle; 
and  this  testimony,  without  passing  upon  its  weight  or  whether 
it  was  overcome  by  other  evidence,  tended  to  prove  the 
charge  of  willfulness  and  wantonness  in  the  management  of 
the  train.  The  jury  might  well  have  based  its  verdict  upon 
that  theory  of  tlie  case.  All  controverted  questions  of  fact 
must  be  treated  as  settled  adversely  to  appellant. 

Complaint  is  made  that  the  trial  court  refused  to  give  two 
instructions  for  the  appellant  with  reference  to  the  ** proxi- 
mate cause"  of  the  injury.  They  were  both  misleading,  in 
that  they  singled  out  one  fact,  and  asked  the  court  to  tell  the 
jury  that  it  could  not  be  regarded  as  the  proximate  cause, 
while  such  fact  was  really  only  one  of  a  series  of  facts  which 
together  might  have  been  the  proximate  cause.  Even  had 
they  set  forth  the  law  correctly  they  were  properly  refused, 
because  that  branch  of  the  cause  was  clearly  set  forth  in  other 
instructions  given.  Twenty-seven  instructions  were  given 
on  behalf  of  defendant,  many  of  which  are,  to  say  the  least, 
most  favorable  to  it,  and  which  cover  every  phase  of  the  case. 

We  find  no  prejudicial  error  in  the  record. 

The  judgment  of  the  appellate  court  will  be  affirmed. 
Judgment  affirmed. 


Stafford  v.  Chippewa  Val.  Elbctric  R.  Co. 

{Supreme  Court  of  Wisconsin^  April  jo,  /go/.) 

[85  N.  W.  Rep.  1036.] 

Accident  at  Crossing — Sufficiency  of  Negative  Evidence  of  Care  in 
Loolcingfor  Car. 
Testimony  of  witnesses  that,  when  approaching  a  street-car  track 
with  a  view  of  crossing  it,  they  looked  for  an  approaching  car,  and 
did  not  see  one,  though  there  was  a  car  within  plain  sight,  and  so 
near  as  to  render  an  attempt  to  cross  dangerous,  is  inconsistent  with 
all  reasonable  probabilities,  and  is  not  sufficient  to  authorize  the  sub- 
mission of  an  issue  as  to  the  near  approach  of  the  car  as  a  disputed 
question  of  fact. 
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Where  plaintiff  testifies  that  she  looked  as  she  was  about  to  drive 
across  a  street-car  track,  and  did  not  see  a  car,  though  one  was  shown 
to  have  been  in  plain  view,  and  about  100  feet  distant,  and  she  then 
drove  on  the  track,  and  was  injured,  it  was  error  to  refuse  to  direct  a 
verdict  for  defendant  on  the  ground  of  contributory  negligence. 

Street  Railways —Care  Required  of  Motorman  at  Crossing. 

A  motorman  approaching  a  street  crossing  is  required  to  use  the 
care  and  prudence  which  ordinarily  prudent  persons  would  exercise 
under  like  circumstances. 

Same — Negligence  in  Regard  to  Speed. 

The  test  of  negligence  in  the  rate  of  speed  of  a  street  car  is  the 
speed  at  which  an  ordinarily  prudent  man  would  have  run  the  car 
under  similar  circumstances. 

Same — Accident  at  Crossing —Violation  of  Ordinance  Requiring  Ring- 
ing of  Bell  Not  Negligence  Per  Se.* 
The  violation  of  an  ordinance  requiring  the  continuous  ringing  of 
a  bell  on  a  street  car  while  in  motion  does  not  render  the  company 
guilty  of  negligence  per  se  in  a  crossing  accident,  even  though  the 
ordinance  is  a  condition  in  the  grant  of  a  franchise  to  the  company, 
since  the  condition  is  unreasonable. 

Same — New  Franchise  Not  Subject  to  Old  Conditions. 

Where  a  street-car  franchise  requires  the  company  to  acquire  the 
franchise  of  a  former  company,  which  contained  regulations  as  to  the 
manner  of  operating  the  cars,  but  does  not  refer  to  such  old  require- 
ments, or  make  the  provisions  of  the  old  grant  part  of  the  new  one, 
the  new  franchise  is  not  subject  to  the  old  conditions  and  regulations. 

Ordinances — Reasonableness. 

Where  the  question  of  the  reasonableness  of  a  municipal  ordinance 
is  in  issue,  all  reasonable  doubts  are  to  be  resolved  in  favor  of  the 
municipality. 

Street  Railway's  Failure  to  Sound  Gong  at  Crossing  Not  Negligence. 
Where  a  street  car,  which  is  in  good  condition,  with  electric  head 
light,  approaches  a  crossing  on  a  clear,  still  night  at  a  time  when 
there  is  not  much  traffic,  and  there  is  no  unusual  obstruction  prevent- 
ing a  view  of  the  car  by  a  person  approaching  on  a  cross  street,  the 
failure  of  the  motorman  to  continuously  sound  the  gong  is  not  negli- 
gence. 

Street  Railway's  Right  at  Crossing  Superior  to  That  of  Ordinary  Trav- 
eler.f 
A  street  car  has  a  right  at  a  crossing  superior  to  that  of  an  ordi- 
nary traveler,  and  a  person  attempting  to  cross  a  track  is  guilty^  of 
contributory  negligence  in  failing  to  look  and  listen  for  an  approach- 
ing car. 

Same — Negligence  in  Operating  Car  at  Crossing. 

The  mere  operation  of  a  street  car  at  a  street  crossing  in  such  a 
manner  as  to  render  it  dangerous  for  a  person  to  cross  in  front  thereof 
is  not  negligence. 

Same — Same — Sufficiency  of  Evidence. 

Plaintiff  was  injured  by  the  wagon  in  which  he  was  driving  being 
struck  by  a  street  car  at  a  crossing,  which  frightened  the  horses,  and 
caused  them  to  run  away.  The  accident  did  not  result  in  any  injury 
to  the  car,  except  a  few  scratches,  and  did  not  disturb  the  lights  on 
the  car  nor  the  passengers,  nor  persons  in  charge  of  the  car,  other 
than  by  the  jar  caused  by  application  of  the  brake  and  the  reversal  of 

*See  generally,  Schmitt  v,  Missouri  Pac.  Ry.  Co.  (Mo.),  20  Am.  A 
Eng.  R.  Cas.,  N.  S.,  216,  and  note,  224  et  seq. 

tSee  Smith  v.  Electric  Traction  Co.  (Penn.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  422,  and  note,  424  et  seq.;  23  Am.  &  Eng.  Enc.  Law 
1028  et  seq. ;  7  Rap.  &  Mack's  Dig.  510. 
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the  current.  The  car  stopped  substantially  at  the  place  of  the  acci-^ 
dent,  and  did  not  push  the  wag-on  any  distance,  nor  break  it  at  the 
point  of  contact :  held  sufficient  to  show  as  a  matter  of  law  that  the 
car  was  not  being  operated  at  a  negligent  rate  of  speed. 

Appeal  from  circuit  court,  Eau  Claire  county. 

Action  by  Jessie  Stafford  against  the  Chippewa  Valley 
Electric  Railroad  Company  for  injuries  received  in  a  crossing: 
accident.  From  a  jude:ment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

Action  to  recover  compensation  for  personal  injuries  caused 
under  circumstances  alleged  in  the  complaint  in  effect  as  fol- 
lows: About  9:30  o*clock  p.  m.,  Aug:ust27,  1899,  while  plain^ 
tiff  and  her  husband,  accompanied  by  several  other  persons, 
in  a  lumber  waeon  drawn  by  two  horses,  were  traveling  south 
on  North  Farwell  street  at  the  crossing  thereof  with  Wisconsin 
street,  a  point  much  used  for  public  travel,  said  Wisconsin 
street  having  a  street-railway  track  in  operation  thereon  by 
defendant  under  a  franchise  limiting  the  speed  of  its  cars  to 
10  miles  per  hour,  and  requiring  a  bell  to  be  continuously  run^ 
on  every  car  while  in  motion  upon  a  street, — and  while  they 
were  in  the  exercise  of  ordinary  care  in  the  act  of  passing  over 
the  street-car  track,  one  of  its  cars  approached  such  point 
from  the  east  at  a  speed  of  25  miles  per  hour  without  any  bell 
being  sounded  and  without  the  motorman  paying  any  atten- 
tion to  their  presence,  although  their  situation  of  peril  was 
in  plain  view  of  such  motorman,  whereby  such  car  collided 
with  their  wagon  and  overturned  it,  causing  severe  bodily 
injuries  to  plaintiff,  which  were  described  in  general  language. 
It  was  further  alleged  in  effect  that  the  track  was  laid  on  a 
downgrade  from  the  east,  to  the  point  where  the  collision 
occurred,  for  a  distance  of  several  hundred  feet;  that  it  was 
obscured  from  view  from  Farwell  street,  upon  which  plaintiff 
was  traveling,  by  a  high  bill  board  on  the  north  side  of  Wis- 
consin street ;  that  at  a  point  34  feet  north  of  the  north  rail 
of  the  track,  a  car  located  thereon  at  any  point  to  the  east 
could  be  seen  for  a  distance  of  about  375  feet;  that  plaintiff 
and  her  associates  looked  that  way  for  a  car  while  at  such 
point  and  not  seeing  any  proceeded  slowly,  turning  their 
attention  to  the  west  to  see  if  a  car  was  approaching  from 
that  direction ;  that  they  again  looked  east  as  the  horses  were 
on  the  north  rail  of  the  track,  when  they  saw  a  car  approach- 
ing, so  close  to  them  that  it  seemed  that  the  only  way  to  save 
themselves,  if  any  existed,  was  to  complete  the  crossing;  that 
they  endeavored  to  do  so,  but  before  they  got  clear  of  the 
track  the  collision  and  injury  occurred. 

The  answer  admitted  the  collision  and  injury.  It  put  in 
issue  the  allegations  of  negligence  as  regards  defendant's 
motorman  in  handling  the  car,  and  pleaded  contributory  neg- 
ligence of  plaintiff  as  a  defense. 

The  evidence  established  beyond  controversy  the  following 
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facts:  The  nieht  was  dark  but  still,  and  there  was  nothing  to 
interfere  with  hearing  or  seeing  an  approaching  car  while  it 
was  a  sufficient  distance  from  the  Farwell  street  crossing  to 
enable  a  traveler  upon  such  street  to  avoid  being  injured  by 
it  by  the  exercise  of  reasonable  diligence  to  that  end.  Far- 
well  street  was  a  north  and  south  street,  and  Wisconsin  street 
an  east  and  west  thoroughfare,  the  two  crossing  each  other 
at  right  angles  at  the  place  of  the  accident.  The  street-car 
track  was  on  Wisconsin  street.  The  north  side  of  the  street 
was  about  30  feet  from  the  north  rail  of  the  track.  For  sev- 
eral hundred  feet  of  the  approach  of  the  street-car  track  to  the 
crossing,  from  the  east,  it  was  on  a  downgrade  towards  the 
crossing.  Wisconsin  street  was  lighted  by  electric  lights,  but 
Farwell  street,  in  the  vicinity  of  the  crossing,  was  not  lighted. 
The  street  car  that  collided  with  the  wagon  in  which  plain- 
tiff was  riding  was  an  open  car.  It  was  lighted  with  a  number 
of  electric  lights  and  was  furnished  with  a  headlight  which 
was  burning  brightly  at  the  time  of  the  accident.  The 
approaching  car  could  have  been  plainly  seen,  by  any  one 
standing  within  the  territory  that  was  common  to  the  two 
streets,  while  anywhere  within  a  distance  of  800  feet  on  Wis- 
consin street  from  the  place  of  collision.  It  was  seen  by 
many  witnesses,  several  of  whom  testified  for  plaintiff,  includ- 
ing all  who  so  testified  on  the  subject.  The  car  was  but  a 
short  distance  from  the  place  of  collision  when  the  team  was 
within  a  few  feet  of  the  north  rail  of  the  track.  The  evidence 
was  conflicting  as  to  the  speed  of  the  horses,  but  on  plaintiff's 
side  it  showed  that  they  were  going  about  three  miles  per 
hour.  The  evidence  was  also  conflicting  as  to  the  speed  of 
the  car,  witnesses  placing  it  from  4  to  25  miles  per  hour. 
There  was  a  conflict  .as  to  the  extent  the  car  bell  was  sounded 
and  as  to  what  efforts  were  made  to  slacken  the  speed  of  the 
car  or  to  stop  it  immediately  before  the  collision.  It  was 
established  beyond  controversy  that  the  car  collided  with  the 
wagon  back  of  the  front  wheels  and  immediately  in  front  of 
or  with  the  hind  wheels  of  the  wagon,  but  that  the  latter  were 
not  broken  in  any  way  so  as  to  indicate  that  they  came  in 
contact  with  the  car.  The  owner  of  the  wagon  said  they 
were  racked  a  little.  The  wheels  were  not  splintered  or 
marked,  neither  was  any  part  of  the  wagon  broken  by  the 
collision  itself,  unless  it  was  the  wagon  reach.  The  car  was 
not  broken  or  injured  in  any  way  other  than  a  few  scratches 
on  the  front  end.  The  lights  in  the  car  did  not  go  out,  nor 
were  they  disturbed.  The  jar  of  the  car  was  not  sufficient  to 
inconvenience  the  two  passengers  on  the  car  or  attract  their 
attention  particularly  to  the  fact  that  anything  unusual  had 
happened.  The  motorman  was  not  moved  from  his  place  at 
all,  neither  was  the  conductor,  except  slightly,  as  the  brake 
was  put  upon  the  car  and  the  current  reversed  to  stop  it.  The 
motorman  brought  his  car  to  a  dead  stop  almost  at  the  instant 
of  the  collision,  the  location  of  the  car  after  the  stop  being 
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about  at  the  manhole  in  the  center  of  the  street.  The  space 
occupied  by  the  team  and  wa^ron  was  about  21  feet  long. 
When  the  occupants  of  the  wagon  were  so  located  that  they 
had  full  opportunity  to  see  a  car,  if  one  was  coming,  at  any 
point  within  800  feet  from  the  crossine,  the  horses'  heads 
were  about  15  feet  from  the  north  rail  of  the  track;  from  that 
time  till  they  were  frightened  by  the  approach  of  the  car  they 
traveled  about  20  feet,  and  up  to  the  instant  of  the  collision 
they  traveled  about  .^o  feet.  At  most,  according  to  the  finding 
of  the  jury,  the  car  was  going  not  to  exceed  10  miles  per  hour 
or  about  3i  times  as  fast  as  the  horses  were  traveling  when 
the  motorman  first  applied  his  brake,  which  was  some  distance 
from  the  point  of  collision.  Plaintifi  and  some  of  those  who 
were  associated  with  her  in  the  wagon,  at  the  time  of  the 
accident,  testified,  all  agreeing  substantially,  that  they  looked 
for  a  car  when  they  could  easily  have  seen  one  if  it  was  within 
a  distance  of  350  feet  from  the  crossing  and  when  the  horses' 
heads  were  within  about  15  feet  from  the  north  rail  of  the 
track,  and  that  the  car  struck  the  wagon  in  the  vicinity  of  the 
hind  wheels.  They  stated  that  they  looked  east  and  saw  no 
car ;  that  they  then  looked  west  and,  hearing  a  car  approach- 
ing but  not  seeing  it,  and  supposing  it  was  coming  from  the 
west  and  was  obscured  by  a  turn  in  the  track  a  block  away, 
they  continued  to  look  in  that  direction  for  a  brief  space  of 
time  till  the  noise  of  the  car  so  increased  that  they  were 
moved  to  turn  and  look  again  to  the  east,  when  the  car  was 
almost  upon  them.  There  was  evidence  of  some  disturbance 
of  the  horses  caused  by  the  approach  of  the  car,  but  it  was 
practically  undisputed  that  such  disturbance  did  not  occur  till 
about  the  time  the  horses  stepped  upon  the  track  and  the 
occupants  of  the  wagon  observed- their  peril. 

Stating  some  of  the  material  evidence  more  in  detail,  with- 
out attempting  to  quote  what  was  said  by  witnesses 
verbatim, — the  city  engineer  stated  that  bv  taking  an  obser- 
vation east  on  Wisconsin  street  at  a  distance  of  31  feet  and 
some  inches  north  of  the  north  rail  of  the  track — the  point  at 
which  it  is  claimed  the  occupants  looked  east — an  approach- 
ing car  could  have  been  seen  if  located  at  any  point  for  a  dis- 
tance of  349  feet  from  where  the  collision  occurred,  and  that 
at  a  point  a  few  inches  nearer  the  track,  one  could  have  seen 
a  car  located  anywhere  on  the  track  to  the  east  for  a  distance 
of  about  800  feet.  One  of  the  occupants  of  the  wagon  said 
that  when  she  looked  east  she  could  see   all  the  way  up  to  a 

Eoint  which  was  over  800  feet  from  the  crossing.  Witness 
[aggarty,  for  plaintifi,  said  she  saw  the  team  on  Wisconsin 
street ;  that  she  saw  them  when  the  wagon  was  coming  onto 
the  street ;  that  in  an  instant  or  so  she  saw  the  car  coming  at 
a  point  that  was  about  140  feet  from  the  crossing;  that  her 
attention  was  on  the  car  for  a  brief  space  of  time;  that  then 
she  heard  a  person  in  the  wagon  holler,  whereupon  she  looked 
again  at  the  team  and  it  was  on  the  track,  at  which  time  the 
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car  was  about  40  feet  from  the  line  of  Farwell  street ;  that  the 
team  was  walking  till  the  front  end  of  the  wagon  was  on 
the  north  rail  when  they  commenced  to  prance  from  fear. 
Witness  Becker,  for  plaintiff,  said  that  he  saw  the  occurrence 
and  saw  the  team  and  the  car  shortly  before  the  collision ;  that 
when  he  saw  the  team  first  they  were  just  coming  over  the 
sidewalk  or  crossing  on  the  north  side  of  Wisconsin  street, 
and  that  the  car  at  that  time  was  almost  to  Farwell  street ; 
that  the  car  struck  the  wagon  mostly  on  the  hind  wheels;  that 
when  he  first  saw  the  horses  the  car  was  nearly  to  the  line  of 
Farwell  street;  that  the  car  was  a  little  way  up  the  hill;  that 
the  horses  were  afraid  of  the  car  for  it  was  right  near  them ; 
that  he  could  not  tell  just  where  the  car  was  when  he  first 
saw  the  horses.  Witness  Rustin,  for  plaintiff,  said  he  saw  the 
accident ;  that  the  car  passed  him  at  a  point  that  was  about 
140  feet  from  the  place  of  the  collision,  before  he  saw  the 
team ;  that  when  he  saw  the  horses  they  were  near  to  or  on 
the  track  and  the  car  between  him  and  Farwell  street,  and 
nearer  Farwell  street ;  that  the  car  passed  him  going  about 
25  miles  per  hour  and  did  not  slacken  its  speed  perceptibly 
till  the  collision  occurred;  that  it  went  a  little  way  after  the 
collision.  Other  witnesses  for  plaintiff  testified  that  the  car 
was  going  at  great  speed  before  it  struck  the  wagon,  some 
putting  it  as  high  as  25  miles  per  hour,  and  that  the  motorman 
made  little  or  no  effective  effort  to  slacken  the  speed  of  the  car ; 
that  at  the  time  of  the  collision  there  were  two  reports  (one 
evidently  being  caused  by  the  collision  and  the  other  by  the 
wagon  box  when  it  struck  the  ground).  One  witness  said  that 
he  heard  a  kind  of  bump  followed  by  a  crash.  Some  thought 
the  first  report,  and  others  that  the  last  report,  was  the  louder. 
The  motorman  for  defendant  testified  that  as  his  car 
approached  the  crossing  and  when  it  was  some  distance  away 
and  before  the  team  came  onto  Wisconsin  street,  the  brake  was 
partly  on ;  that  the  car  was  not  going  over  four  or  five  miles 
per  hour;  that  when  he  observed  the  team  making  for  the 
crossing  he  tightened  his  brake  and  reversed  the  current ;  that 
the  occupants  of  the  wagon  were  not  paying  any  attention  to 
their  situation ;  that  the  driver  did  not  pay  any  attention  to 
the  danger  till  a  woman  back  of  him  raised  up  and  hollered, 
at  which  time  the  horses  became  disturbed;  that  they  jumped 
right  in  front  of  the  car;  that  he  did  all  he  could  to  stop  it 
and  had  it  almost  to  a  full  stop  when  it  reached  the  wagon ; 
that  it  missed  the  main  wheels  and  passed  in  front  of  the  hind 
wheels;  that  they  struck  the  drawbar,  which  extended  in  front 
of  the  car;  that  the  horses  jumped,  causing  the  left  hind 
wheel  of  the  wagon  to  lift  up  over  the  drawbar,  at  which  in- 
stant the  reach  parted,  causing  the  box  to  leave  its  place  on 
the  back  hounds;  that  immediately  thereafter  the  box  was 
overturned  and  the  horses  ran  away  with  the  front  wheels  of 
the  wagon ;  that  the  car  stopped  almost  instantly  after  the 
collision  and  at  the  manhole  in  the  center  of  the  street ;  that 
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the  wagon  was  not  broken  by  the  car,  nor  the  car  injured  in 
any  way  by  the  wagon ;  that  there  was  no  evidence  of  the  acci- 
dent on  the  car  except  a  few  scratches;  that  he  was  not  dis- 
turbed in  his  place  upon  the  car,  and  that  the  lights  were  not 
disturbed.  He  said  he  kept  a  sharp  lookout  all  the  time  and 
had  his  car  under  complete  control,  and  that  he  sounded  the 
car  gong  repeatedly.  The  conductor  on  the  car  said  that  the 
team  came  from  the  north  and  right  onto  the  track,  and  that 
the  motorman  applied  his  brake  and  reversed  his  current  as 
soon  as  he  could,  causing  the  car  to  stop  in  about  half  its 
length;  that  the  car  did  not  in  fact  strike  the  wagon;  that  it 
was  about  to  a  stop  as  the  left  hind  wagon  wheel  struck  the 
drawbar  extending  in  front  of  the  car.  The  passenger  on  the 
car  corroborated  the  motorman  and  conductor.  She  said  she 
felt  a  little  shock  but  did  not  hear  any  crash  till  the  car 
stopped ;  that  she  then  heard  the  noise  of  the  wagon ;  that 
the  car  did  not  move  again  till  it  started  on  the  trip.  She 
agreed  with  the  motorman  and  conductor  that  the  car  gong 
was  sounded  and  that  vigorous  efforts  were  made  to  stop  the 
car.  She  also  agreed  with  the  motorman  that  the  car  stopped 
about  at  the  manhole  in  the  middle  of  the  street.  There  was 
other  evidence  corroborating  the  testimony  of  the  motorman. 

There  was  evidence  of  the  existence  of  a  street-car  franchise 
adopted  in  1888,  containing  the  limitation  on  the  speed  of 
cars  and  requirement  as  to  the  continuous  ringing  of  a  bell 
upon  each  car  while  in  motion  upon  the  street,  alleged  in  the 
complaint;  also  evidence  that  the  franchise  granted  by  such 
ordinance,  subject  to  such  limitation  and  condition,  was  the 
property  of  defendant  by  purchase  from,  through  or  under  the 
original  grantee.  There  was  also  evidence  that  a  new  and 
independent  franchise  was  granted  in  1897,  under  which  the 
railway  was  being  operated  at  the  time  of  the  accident,  which 
ordinance  recited  that  it  was  granted  to  take  eSect  qp  condi- 
tion that  the  original  ordinance  had  passed  by  purchase  to  the 
new  grantee.  The  evidence  showed  that  such  new  ordinance 
did  not  contain  any  regulation  as  to  the  manner  of  running  cars 
or  giving  signals  of  their  presence  on  the  street  by  the  sounding 
of  bells  or  otherwise. 

A  motion  for  a  nonsuit  was  made  at  the  close  of  plaintiff's 
evidence,  which  was  denied  and  the  ruling  duly  excepted  to. 
At  the  close  of  the  evidence  a  motion  on  behalf  of  defendant, 
for  the  direction  of  a  verdict,  was  denied  and  the  ruling  ex- 
cepted to.  The  cause  was  submitted  to  the  jury  for  a  special 
verdict  under  instructions  to  which  many  exceptions  were 
taken  which  will  be  referred  to  in  the  opinion  so  far  as 
necessary.     The  jury  rendered  the  following  verdict: 

'^Question  i.  Did  the  defendant,  in  the  manner  in  which  it 
operated  the  cars  which  collided  with  the  wagon,  in  which 
plaintiff  was  riding,  fail  to  exercise  the  highest  degree  of 
skill  and  care  to  avoid  a  collision,  which  a  careful  and  vigilant 
man  would  observe  under  like  circumstances  in  the  manage- 
ment of  such  business.^ 
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**  Answer.  Yes. 

''Question  2.  If  you  answer  the  last  question 'Yes/  then 
was  such  failure  to  exercise  such  skill  and  care,  the  proximate 
cause  of  plaintiff's  injury? 

"Answer.  Yes. 

"Question  3.  At  what  rate  of  speed  was  the  car  which 
collided  with  the  wagon  in  which  plaintiff  was  riding,  travel- 
ing between  Dewey  and  Farwell  streets,  at  the  time  the 
motorman  first  applied  the  brakes.^ 

"Answer.  Ten  miles  per  hour. 

"Question  4.  Did  the  defendant  run  its  car,  at  the  time  in 
question,  between  Dewey  street  and  Farwell  street,  at  a 
higher  rate  of  speed  than  a  prudent  and  vigilant  person 
engaged  in  the  management  of  such  business,  would  have  run 
it  under  the  same  circumstances? 

"Answer.  Yes. 

"Questions.  If  you  answer  the  last  question  *  Yes,' then 
was  such  rate  of  speed  the  proximate  cause  of  plaintiff's  in- 
jury? 

"Answer.  Yes. 

"Question  6.  Was  a  bell  rung  continuously  on  the  car  which 
collided  with  said  wagon  while  it  was  moving  between  Dewey 
and  Farwell  streets? 

"Answer.     No. 

"Question  7.  Was  the  motorman  of  the  defendant  guilty  of 
any  want  of  ordinary  care  in  the  manner  and  extent  he  rang 
the  bell? 

"Answer.  Yes. 

"Question  8.  If  you  answer  the  last  question  'Yes,'  then 
was  such  want  of  ordinary  care  the  proximate  cause  of  the  in- 
jury the  plaintiff  sustained? 

"Answer.  Yes. 

"Question  9.  Was  the  plaintiff  guilty  of  any  want  of  ordi- 
nary care,  at  and  prior  to  the  collision,  which  contributed  to 
the  accident? 

"Answer.  No. 

"Question  10.  If  the  plaintiff  is  entitled  to  recover,  at  what 
sum  do  you  assess  her  damages? 

"Answer.  One  thousand  dollars. " 

On  the  coming  in  of  such  verdict  defendant's  counsel  moved 
the  court  to  strike  out  the  answer  to  question  9  and  insert  in 
place  thereof  an  affirmative  answer,  and  for  judgment  on  the 
verdict  as  so  corrected,  which  motion  was  denied  and  the 
ruling  duly  excepted  to.  Other  motions  were  made  and  ex- 
ceptions to  the  rulings  thereon  preserved  so  as  to  present  the 
questions  involved  on  appeal.  Judgment  was  rendered  for 
plaintiff. 

Frawley,  Bundy  &  Wilcox,  for  appellant. 

Thos.  M.  Casey  and  A.  J.  Sutherland,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts).     The  record  dis- 
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closes  many  reversible  errors,  most  of  which  are  violations  of 
such  plain  and  familiar  principles  of  law,  it  is  not  considered 
that  we  would  be  justified  in  indulging  in  any  very  extensive 
discussion  of  them  or  citation  of  authorities.  If  the  numerous 
decisions  of  this  and  other  courts  akeady  in  the  books,  on  the 
points  to  which  we  refer,  are  not  sufficient  to  prevent  such 
obvious  and  plain  departures  from  correct  principles,  as  to 
some  extent,  at  least,  ruled  this  case  in  the  trial  court,  per- 
haps it  is  useless  to  add  to  what  has  been  said  and  is  best  to 
rely  upon  a  mere  correction  of  the  errors  and  brief  reference 
to  elementary  principles  as  the  most  effective  way,  in  the  par- 
ticular jurisdiction  involved,  of  preventing  a  recurrence  of  the 
mischief  in  the  future.  Trial  courts  must  deal  firmly  and  with 
courage  in  administering  the  great  power  intrusted  to  them. 
Established  principles  of  law  must  prevail,  regardless  of  the 
condition,  and  regardless  of  the  station  of  parties,  natural  or 
artificial.  The  most  humble  must  have  the  full  benefit  of  all 
the  wise  safeguards  designed  in  the  law  for  the  preservation 
of  personal  and  property  rights,  and  the  same  benefits  must 
be  as  fully  vouchsafed  to  every  other  party.  The  famed 
patron  of  justice  must  be  blind  to  mere  parties  in  actual  as 
well  as  in  theoretical  administration,  weighing  facts,  and  them 
only,  by  those  principles  of  right  and  justice,  settled  in  the 
law,  for  separating  right  from  wrong,  denying  redress  in  the 
particular  case  in  hand  even  though  one  party  would  be 
greatly  benefited  by  an  opposite  conclusion  while  his  adver- 
sary would  not  be  perceptibly  burdened  thereby,  wherever 
the  violation  of  legal  rights  does  not  appear,  which  is  the 
essential  to  support  legal  redress.  Any  other  course  would 
strike  at  the  very  foundation  of  the  judicial  system  which  is 
the  embodiment  of  the  wisdom  of  ages.  If  there  is  any  class 
whose  members  have  greater  interest  than  any  other  in  the 
maintenance  of  legal  standards  it  is  the  most  humble,  the  one 
whose  members  are  the  most  defenseless,  having  little  or  no 
protection  apart  from  the  safeguards  furnished  by  such  stand- 
ards, but  who,  with  such  safeguards  properly  administered, 
can  attack  or  defy  the  most  powerful  in  the  vindication  of 
their  legal  rights. 

The  evidence  in  this  case  leaves  no  room  for  reasonable 
doubt  but  that,  as  early  as  the  first  opportunity  which  plain- 
tiff and  her  associates  had  for  taking  a  fair  observation  to  the 
east,  as  they  approached  the  street-car  track,  and  when,  by 
their  own  evidence,  they  did  take  such  observation — giving 
plaintiff  the  benefit  of  every  reasonable  if  not  possible  infer- 
ence from  the  testimony  in  her  favor — there  was  a  clear  view 
of  such  track  to  the  east  for  a  distance  of  about  350  feet,  and 
that  the  horses  traveled  thereafter,  going  at  the  rate  of  some  3 
miles  per  hour  or  approximately  4^  feet  per  second,  about  20 
feet,  before  they  became  so  frightened  by  the  noise  or  sight  of 
the  approaching  car,  which  was  only  a  very  short  distance 
away,  and  was  approaching,  according  to  the  verdict  of  the 
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jury,  at  a  dangerous  rate  of  speed  or  about  ii  feet  per  second. 
So  when  full  opportunity  for  observing  the  car  existed,  and 
plaintiff  and  her  associates  testified  that  they  looked  east,  it 
was  not  more  than  40  feet  further  away  than  when  the  horses 
became  so  frightened  as  to  draw  the  attention  of  the  driver 
to  the  danger,  was  a  conspicuous  object,  and  not  more  than 
100  feet  from  where  the  collision  occurred.  The  idea  that 
the  car  moved  from  a  point  where  it  was  out  of  sijjht  from 
plaintiff's  point  of  view  when  she  looked,  to  where  it  was 
when  the  horses  became  frightened,  a  distance  of  some  27^ 
feet,  while  the  horses  traveled  but  about  20  feet,  making  the 
speed  of  the  car  somewhere  about  50  miles  per  hour  or  twice 
as  great  as  the  most  extravagant  testimony  of  plaintiff's  wit- 
nesses puts  it,  is  as  well  within  the  bounds  of  the  ridiculous, 
we  venture  to  say,  as  anything  that  has  heretofore  received 
serious  consideration  by  a  trial  court  or  jury.  We  cannot  be- 
lieve for  a  moment  that  the  learned  trial  court  or  the  jury 
believed  that  such  a  thing  could  be  within  reasonable  proba- 
bilities or  that  the  case  was  submitted  to  the  jury  upon  any 
such  theory. 

So  the  case  comes  down  to  this:  The  car  was  in  plain 
sight  of  plaintiff  and  her  associates  when  she  looked  east.  It 
was  not  more  than  about  100  feet  away.  It  was  not  only 
within  sight  but  it  was  strikingly  so  and  was  within  hearing. 
The  night  being  dark,  the  car  an  open  one,  with  many 
electric  lights  and  a  headlight  that  sent  its  rays  across  the 
intersection  of  the  streets  some  distance  in  advance,  and  it 
being  on  an  upgrade  from  the  crossing,  it  was  necessarily  a 
very  conspicuous  object  from  the  point  of  observation  at 
which,  according  to  plaintiff's  evidence,  she  looked  east  along 
the  track.  Under  those  circumstances  is  it  reasonable  to  say 
that  such  care  as  was  testified  to  by  plaintiff  and  her 
associates,  or  any  reasonable  care,  was  exercised  to  discover 
the  presence  of  the  approaching  car,  and  that  the  discovery 
was  not  made?  To  that  there  can  be  but  one  answer.  Either 
the  observation  was  not  taken  and  the  testimony  to  the  con- 
trary is  false,  or  the  car  was  seen  and  the  testimony  the  other 
way  was  false,  and  the  accident  occurred  in  the  driver  of  the 
horses  attempting  to  cross  the  track  regardless  of  the  danger, 
depending  upon  the  vigilance  of  the  motorman  to  stop  his  car 
before  reaching  the  wagon.  Any  other  answer  would  be 
contrary  to  all  reasonable  probabilities.  This  is  one  of  those 
very  plain  cases  sometimes  met  with,  where  clear  improbability 
was  brought  without  the  limits  of  reasonable  probability,  as 
regards  the  situation  of  the  jury,  by  the  submission  to  them 
of  the  question  involved.  Its  submission  was  necessarily  a 
suggestion  by  the  court  that  there  was  evidence  to  sustain 
plaintiff's  theory  upon  some  reasonable  ground.  That,  to 
some  extent,  justified  the  jury  in  so  treating  the  question, 
and  in  saying  that  to  be  a  fact  which  all  reason  and  common 
sense  must  condemn.     The  wrong  thus  done  received  such 
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affirmance  after  its  commission  that  the  responsibility  was 
cast  upon  this  court  to  right  it.  As  has  heretofore  been  said, 
no  greater  injury  can  be  inflicted  upon  a  plaintiff  in  a  case  ol 
this  kind  than  to  stimulate  his  hopes  by  a  result,  and  cause 
him  to  exhaust  his  resources  in  defending  such  result,  which 
is  contrary  to  reason  and  cannot  stand  the  test  of  a  review. 
It  should  be  kept  clearly  in  mind  that  courts  and  juries  go 
beyond  their  legitimate  sphere  by  deciding  that  a  fact  exists 
which  is  contrary  to  all  reasonable  probabilities,  and  that  such 
is  the  case  no  matter  how  many  witnesses  testify  to  the 
existence  of  such  facts.  The  testimony  of  plaintifi  that  she 
looked  for  a  coming  car  when  it  must  have  been  plainly  in 
view,  yet  did  not  see  it,  cannot  be  true  consistent  with  pos- 
session by  her  at  the  time  with  the  capacity  for  seeing,  as 
to  which  there  is  no  question.  The  point  under  discussion 
is  ruled  by  Groesbeck  v.  Railway  Co.,  93  Wis.  505,  67  N.  W. 
1 120;  Schneider  v.  Railroad  Co.,  gg  Wis.  378,  75  N.  W.  169; 
Steinhofel  v.  Railroad  Co..  92  Wis.  123,65  N.  W.  852;  Cawley 
V.  Railway  Co.,  loi  Wis.  145,  77  N.  W.  179;  Flaherty  v.  Har- 
rison. 98  Wis.  559,  74  N.  W.  360;  Badger  v.  Cotton  Mills 
Co..  95  Wis.  599,  70  N.  W.  687;  Hyer  v.  City  of  Janesville, 
loi  Wis.  371,  77  N.  W.  729;  White  v.  Railroad  Co.,  102 
Wis.  489-493.  7^  N.  W.  585;  O'Brien  v.  Railroad  Co.,  102 
Wis.  628-633.  78  N.  W.  1084;  Baxter  v.  Railroad  Co., 
104  Wis.  307-3:^0,  80  N.  W.  644;  Koester  v.  Railroad  Co.,  106 
Wis.  460,  82  N.  W.  295 ;  and  many  other  cases. 

It  follows  that. — since  it  must  be  conceded  that  it  was  the 
duty  of  plaintiff,  in  the  exercise  of  ordinary  care  for  her  own 
safety,  to  see  the  danger  that  was  perfectly  obvious  by  rea- 
sonable attention  to  the  situation,  and  not  go  upon  the  track 
in  front  of  the  car  that  was  so  near  that  its  speed  would  nec- 
essarily have  to  be  greatly  slackened  or  it  would  have  to  stop 
or  render  collision  with  the  wagon  probable. — she  was  guilty 
of  contributory  negligence  as  a  matter  of  law,  and  the  trial 
court  should  have  so  decided  on  the  motion  for  a  nonsuit,  and 
should  have  so  held  at  each  subsequent  occasion  when  the 
question  was  presented  for  decision. 

What  has  been  said,  together  with  a  conclusion  reached 
which  will  preclude  a  retrial  of  this  case,  renders  it  unnec- 
essary to  deal  with  other  errors;  but  it  is  considered  that 
regard  for  the  administration  of  the  law  in  future  cases  jus- 
tifies, if  it  does  not  call  for,  treatment  of  such  errors  to  some 
extent. 

In  the  first  question  the  jury  were  asked  to  find  whether  the 
motorman  exercised  the  highest  degree  of  skill  and  care  to 
avoid  a  collision  which  a  careful,  vigilant  man  would  observe 
under  like  circumstances.  In  the  instructions  given  as  to  such 
question  the  jury  were  informed  in  the  main  as  follows: 
**The  language  of  the  question  itself  involves  what  is  held  to 
be  a  degree  of  care  which  ought  to  be  exercised  by  an  electric 
railroad  company  in   the  management  of  its  cars.  .  It  is  the 
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duty  of  a  motorman  on  an  electric  car  to  exercise  the  hisrhest 
degree  of  care  to  avoid  any  collision  or  accident,  especially  at 
street  crossings."  There  was  more  of  the  same  sort.  If  the 
proposition  thus  given  to  the  jury  as  the  law  governing  the 
standard  of  care  with  which  a  street  car  should  be  operated, 
as  regards  the  safety  of  travelers  upon  the  street,  has  any  sup- 
port worth  mentioning  in  the  authorities,  we  confess  want  of 
knowledge  of  it.  No  such  authority  is  suggested  by  respond- 
ent's counsel  and  we  venture  to  say  that  none  exists.  It  is 
not  improbable  that  the  standard  of  care  suggested  by  the 
learned  circuit  judge  is  the  one  that  ought  to  prevail,  but 
courts  thus  far  have  certainly  not  ventured  to  establish  it  so 
as  to  make  it  a  rule  of  action.  If  established  ever,  since  the 
law  is  now  so  firmly  established  to  the  contrary,  it  must  be  done 
by  the  legislature,  not  by  the  courts.  A  motorman  circum- 
stanced as  the  one  in  question  was,  or  in  any  other  case  as 
regards  persons  upon  the  street,  is  bound  to  use  ordinary  care 
and  nothing  more. — such  care  as  ordinarily  prudent  men,  or 
such  as  the  great  mass  of  mankind,  or  such  as  a  person  of 
average  prudence  ordinarily  exercises  under  the  same  or 
similar  circumstances.  We  should  say  in  passing  that  the 
multiplication  of  terms  is  only  to  cover  the  various  ways  in 
which  the  rule  is  generally  stated.  They  are  synonymous 
terms.  The  degree  of  care  required  in  order  to  come  up  to 
the  standard  of  ordinary  care  must  be  greater  or  less  in  one 
situation  than  in  another  according  to  whether  the  danger 
and  the  character  of  it,  all  things  considered,  are  greater  or 
less.  As  danger,  or  the  degree  of  probability  of  injury  there- 
from, if  it  is  not  effectually  guarded  against,  increases,  nec- 
essarily the  quantum  of  care  should  increase,  but  the  standard 
by  which  it  should  be  measured  remains  the  same.  It  is  the 
degree  of  care  which  a  person  of  ordinary  prudence  ordinarily 
exercises  under  the  same  or  similar  circumstances.  As  is 
often  stated  (Nass  v.  Schulz,  105  Wis.  146,  81  N.  W.  133),  the 
rule  in  the  abstract,  as  regards  ordinary  care,  is  such  care  as 
is  ordinarily  exercised  by  persons  of  average  prudence.  Such 
care  relative  to  any  particular  state  of  facts  requires  the 
addition  of  the  term  ''under  the  same  or  similar  circum- 
stances,'' because  what  may  be  considered  ordinary  care 
under  one  state  of  circumstances  is  by  no  means  necessarily 
such  care  under  different  circumstances.  Both  elements  of 
the  rule  are  significant.  It  is  incorrectly  stated  as  to  any 
given  case  by  the  omission  of  either  of  such  elements.  No 
citation  of  authority,  it  seems,  is  required  to  support  this 
doctrine.  It  is  too  familiar.  The  standard  of  care  which  the 
trial  court  said  the  conduct  of  the  motorman  should  be  tested 
by  was  entirely  out  of  place  in  the  case.  The  finding  of  fact 
on  the  subject  was  immaterial.  It  did  not  constitute  a  legiti- 
mate basis  for  any  judgment  against  defendant.  If  defendant 
was  guilty  as  found,  no  legal  liability  would  follow,  since  there 
was  no  legal  duty  to  exercise  the  high  degree  of  care  involved. 
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The  next  attempt  in  the  verdict  to  submit  to  the  jury  an 
inquiry  covering  wrongful  conduct  constituting  actionable 
negligence  was  in  question  4,  where  they  were  required  to  find 
whether  the  car,  at  the  time  in  question,  was  run  at  a  higher 
rate  of  speed  than  a  prudent  and  vigilant  person  engaged  in 
the  management  of  such  business  would  have  run  it  under  the 
same  circumstances.  That  inquiry  was  immaterial.  No  such 
standard  of  care  was  the  proper  test  to  be  applied.  All  that 
has  been  said  in  respect  to  the  first  question  applies  to  the 
fourth.  The  proper  inquiry  for  submission  to  the  jury,  if  any 
was  necessary  on  the  evidence, — which  at  least,  it  seems,  is 
doubtful,  since  there  was  no  controversy  but  that  the  car  was 
stopped  substantially  at  the  place  of  the  accident,  without  any 
injurious  consequences  to  either  the  car  or  the  wagon,  indica- 
ting beyond  controversy  that  the  former  was  not  much  more 
than  merely  in  motion  at  the  time  of  the  collision, — was 
whether  the  car  was  being  run  faster  than  a  person  of  ordi- 
nary care  would  have  run  it  under  the  same  or  similar  circum- 
stances. We  may  properly  say  in  passing  that  the 
improbability,  impossibility  would  be  the  better  term,  of  an 
electric  car,  going  several  miles  per  hour  on  a  downgrade, 
colliding  with  a  wagon  and  the  car  stopping  substantially  at 
the  point  of  the  collision  without  the  persons  on  the  car  being 
materially  disturbed  or  the  car  showing  any  evidence  of  the 
occurrence  other  than  a  few  scratches  in  the  paint  and  with- 
out the  wagon  being  thrown  forward  upon  the  track  or  broken 
or  marred  at  the  place  of  contact  did  not  seem  to  be  appre- 
ciated in  the  submission  of  the  case.  Such  circumstances  so 
outweigh  any  amount  of  testimony,  from  the  lips  of  witnesses, 
that  the  car  was  going  many  miles  per  hour  at  or  about  the 
instant  of  the  collision,  as  to  leave  no  room  for  such  testimony 
to  be  true. 

The  third  subject  of  supposed  wrongful  conduct  was  sub- 
mitted to  the  jury  by  the  sixth  question,  being  the  one  as 
regards  whether  the  bell  on  the  car  was  rung  continuously. 
That  the  test  of  defendant's  duty  was  supposed  to  be  material 
by  the  regulation  in  the  street-car  franchise  of  1888,  which 
required  a  bell  on  each  street  car  to  be  continuously  rung  when 
the  car  was  in  motion  upon  the  street.  There  seem  to  be 
three  reasons  why  the  fact  found  by  the  jury  in  answer  to  the 
sixth  question  was  immaterial:  (i)  If  the  regulation  in  the 
old  street-car  franchise  was  in  force  as  an  ordinance  regulating 
the  operation  of  cars,  in  the  sense  of  being  a  general  police 
regulation  enacted  by  the  city  government — and  we  are  una- 
ble to  see  any  reason  for  that  view, — it  was  void  because  it 
was  unreasonable.  (2)  If  such  regulation  was  a  condition  of 
the  grant  of  1888  and  as  such  binding  upon  the  grantee,  rea- 
sonable or  unreasonable — since  the  grant  was  accepted  with 
the  condition — the  binding  effect  thereof  as  regards  the  sub- 
ject of  negligence  would  still  have  to  be  tested  by  whether  it 
was  a  reasonable  regulation  or  not,  as  to  promoting  the  safety 


Am  &  Eng  CROSSINGS  377 

RCas 

Stafford  v,  Chippewa  Val.  Elec.  R.  Co 

of  persons  traveling  upon  the  street.  (3)  Defendant,  at  the 
time  of  the  accident,  was  operating  its  cars  under  an  entirely 
independent  franchise  in  which  there  was  no  provision  as 
refarards  the  ringing  of  bells  upon  its  cars. 

It  is  obvious  that  there  was  no  intent,  by  the  ordinance  of 
1897,  to  ingraft  upon  it  the  provisions  of  the  ordinance  of 
1888.  The  corporation  that  once  possessed  the  grant  of  1888 
had  practically  gone  out  of  existence,  though  the  ordinance 
itself  was  still  in  existence  as  a  property  right,  and  stood  in 
the  way  of  granting  a  conflicting  franchise.  So  it  was  made 
a  condition  of  the  new  grant  that  it  should  not  take  effect 
unless  the  grantee  was  in  fact  the  owner  of  the  old  franchise 
as  such  grantee  was  reputed  to  be.  The  new  grant  was 
broadly  made,  subject  only  to  '^the  general  provisions  of  the 
statute  law,  now  in  force  and  applicable  thereto,  and  to  such 
reasonable  rules  and  regulations  respecting  such  streets,  high- 
ways and  public  ways  and  operation  of  cars  as  said  common 
council  may  from  time  to  time  enact. '*  It  will  be  seen  that 
the  law  made  in  praesenti  a  part  of  the  grant  was  existing 
statutes  of  the  state,  not  municipal  ordinances,  and  that  the 
language  regarding  regulation  for  the  operation  of  cars  was 
used  prospectively.  We  are  unable  to  find  anything  in  the 
ordinance  that  requires  or  will  permit  a  different  construction 
to  be  put  upon  the  language  quoted  than  that  which  we  have 
indicated.  The  reference  to  the  old  ordinance  is  in  these 
words:  ''This  ordinance  shall  be  void  and  of  no  eSect  unless 
said  Chippewa  Valley  Electric  Company  is  the  owner  by  pur- 
chase, made  under  the  authority  of  the  circuit  court  of  the 
United  States  of  the  Western  district  of  Wisconsin  or  by  other 
due  and  legal  manner  of  the  privileges,  rights  and  fran- 
chises existing  by  virtue  of  certain  ordinances  and  of  the 
ordinances  heretofore  adopted  and  passed  by  the  common 
council  of  said  city  authorizing  the  construction  of  street 
railway  and  carriage  ways  in  the  city  of  Eau  Claire." 
There  can  be  no  reasonable  doubt  but  a  conflict  of  privileges, 
rights  and  franchises  was  being  guarded  against,  and  that 
there  was  no  other  intent  by  the  use  of  the  quoted  language. 
No  necessity  was  left  in  the  new  grant  for  the  exercise  of  any 
riehts  under  the  old  one,  for  the  former  covered  the  whole 
field.     It  was  new  and  original  in  every  respect. 

Though  not  necessary,  it  is  deemed  proper  to  discuss  briefly 
the  first  two  propositions  rendering  the  finding,  as  regards  the 
failure  of  the  motorman  to  ring  the  bell  continuously,  im- 
material. It  is  elementary  that  the  power  of  the  city  council 
to  enact  ordinances  is  not  unlimited.  It  may  go,  within  the 
field  delegated  to  it  by  the  state  legislature,  to  the  boundaries 
of  reason.  Within  such  field  its  discretionary  power  is 
supreme,  but  it  cannot  legitimately  go  beyond.  If  it  does,  in 
so  far  its  enactments  are  void.  Whether,  in  any  given  case 
where  the  facts  are  undisputed,  a  city  council  has  exceeded  its 
power  by  the  enactment  of  an  unreasonable  ordinance,   is 
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purely  a  ji!idicial  question,  to  be  considered  substantially  the 
same  as  that  of  whether  the  legislature  has  exceeded  its  con- 
stitutional authority,  reasonable  doubts  beinfi:  resolved  in 
favor  of  municipal  power.  Clason  v.  City  of  Milwaukee,  30 
Wis.  316;  Barling  v.  West,  29  Wis.  307;  Hayes  v.  City  of 
Appleton,  24  Wis.  542;  17  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  p. 
246.  and  cases  cited;  i  Beach,  Pub.  Corp.  §§  319,  320,  327; 
Elliott,  Roads  &  St.  §  187.  Many  cases  will  be  found  within 
the  field  covered  by  the  above  citations  which  in  principle 
condemn  an  ordinance  requiring  a  bell  on  a  street  car  to  be 
continuously  sounded  while  the  car  is  in  motion  upon  a  street. 
In  North  Chicago  City  Ry.  Co.  v.  Town  of  Lake  View,  105 
111.  207,  an  ordinance  prohibiting  the  use  of  a  steam  motor  on 
street  cars  was  held  void.  In  Van  Vorst  v.  Mayor,  etc.,  27 
N.  J.  Law,  497,  an  ordinance  prohibiting  a  railroad  train  from 
obstructing  a  street  more  than  two  minutes  at  a  time  was  so 
held.  In  Delaware,  L.  &  W.  R.  Co.  v.  Township  of  East 
Orange,  41  N.  J.  Law,  127,  an  ordinance  compelling  the 
maintenance  of  flagmen  at  grade  crossings  was  likewise  held 
void.  In  Hayes  v.  City  of  Appleton,  this  court,  speaking  by 
Dixon,  C.  J.,  said:  **The  power  of  a  common  council  there- 
fore extends  only  to  the  making  of  regulations  for  the  good 
of  the  state.  They  must  be  such  as  only  prudence  and  reason 
require,  not  unreasonably  prejudicial  to  private  rights  and 
interests. ' '  Who  can  say  that  prudence  and  reason  require 
that  a  bell  shall  be  continuously  sounded  on  a  street  car  while 
it  is  in  motion  upon  the  street.^  No  one,  we  venture  to  say. 
who  applies  ordinary  reason  to  matters  of  common  knowledge. 
Common  sense  suggests  that  instead  of  operating  to  protect 
persons  traveling  upon  the  street  it  would  have  the  opposite 
efiect.  It  would  tend  to  alarm  horses  not  familiar  with  it ; 
and  persons  would  naturally  become  so  familiarized  with  the 
sound  that  it  would  cease  to  attract  attention.  Without  con- 
tinuing that  discussion,  we  venture  to  say  that  no  good  rea- 
son can  be  assigned  for  such  a  regulation  in  the  operation  of 
street  railroads.  The  ground  of  the  doctrine  that  the  violation 
of  an  ordinance  designed  to  promote  the  safety  of  individuals 
is  negligence  per  se,  is  that  it  is  a  reasonable  regulation  to 
that  end.  Smith  v.  Traders'  Exchange,  91  Wis.  360,  64  N. 
W.  1041,  30  L.  R.  A.  504.  Hence  it  goes  almost  without  say- 
ing that  whether  the  violation  of  a  regulation  which  is  part  of 
a  granted  franchise  constitutes  actionable  negligence  must 
turn  on  the  same  principle.  So  it  follows  that  the  guilt  of 
the  defendant  found  in  answer  to  the  sixth  question  does  not 
constitute  actionable  negligence  and  is  insufficient  to  support 
a  recovery  in  favor  of  plaintiff. 

We  have  now,  it  seems,  referred  to  every  specific  subject  of 
supposed  actionable  negligence  covered  by  the  verdict.  It 
was  framed  to  answer  the  calls  of  the  complaint,  and  the 
questions  discussed,  evidently,  were  deemed  to  be  all  that 
were  necessary  on  the  evidence,  from   the  standpoint  of  the 
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trial  court  and  that  of  counsel  for  respondent.  In  that  view 
there  was  nothing  for  the  jury  to  pass  upon.  If  there  can  be 
any  doubt  about  the  case  as  the  trial  court  viewed  it,  from 
what  has  been  said,  it  arises  from  the  submission  of  the 
seventh  question,  which  was  immaterial  if  the  ordinance  re- 
quiring the  continuous  ringing  of  the  bell  was  binding  upon 
defendant.  That  question  is  as  follows:  ''Was  the  motor- 
man  of  the  defendant  guilty  of  any  want  of  ordinary  care  in 
the  manner  and  extent  he  rang  the  bell?"  It  seems  that  the 
requirement  for  the  continuous  ringing  of  a  bell  not  being 
binding  on  appellant,  the  question  was  immaterial,  as  it  man- 
ifestly refers  back  to  the  one  on  that  subject.  The  court 
charged  with  reference  to  it  as  follows:  **You  should  con- 
sider the  ordinance  makine:  it  the  duty  of  the  street-car  com- 
pany to  ring  a  bell  continuously.  Of  course  you  will  have 
determined  in  answer  to  question  No.  6  whether  the  bell  was 
rung  continuously  or  not,  and  if  you  find  that  the  bell  was  not 
rung  continuously  while  the  car  was  in  motion  between 
Dewey  and  Farwell  streets,  then  you  will  have  to  determine 
whether  the  fact  proves  that  the  motorman  was  guilty  of  any 
want  of  ordinary  care  in  so  omitting  to  ring  the  bell.  * ' 
Obviously,  if  the  requirements  for  the  continuous  ringing  of 
the  bell  were  valid — and  it  seems  the  learned  circuit  judge 
did  not  question  that — it  was  not  a  matter  for  the  jury  to  pass 
upon,  whether  the  fact  that  there  was  a  failure  to  perform 
that  duty  established  want  of  ordinary  care  or  not,  because 
such  failure  of  duty  was  negligence  per  se.  If  it  was  not  a 
valid  requirement, — and  it  was  not,  as  we  have  seen, — there 
is  nothing  in  the  evidence  suggesting  the  probability  that 
ordinary  care  called  for  a  continuous  ringing  of  the  bell.  It 
was  a  clear  still  night.  There  was  no  travel,  to  speak  of  at 
the  time.  The  time  was  such  that  much  travel  was  not  rea- 
sonably to  be  expected.  It  does  not  appear  that  there  was 
any  team  upon  the  street  other  than  the  one  in  question. 
The  conditions  for  seeing  the  street  car  for  a  great  distance, 
by  any  person  after  reaching  the  line  of  Wisconsin  street, 
were  all  favorable.  The  obstructions  to  the  view,  by  a  person 
approaching  on  the  cross  street,  were  not  unusual.  The  track 
was  somewhat  on  a  downgrade  but  not  unusually  so, — not 
enough  to  materially  interfere  with  the  control  of  the  car. 
The  car  itself  was  in  perfect  condition.  If  a  jury  could  be 
permitted  under  such  circumstances  to  say  that  ordinary  care 
required  the  continuous  ringing  of  a  bell,  they  might  do  so  in 
almost  any  case  that  is  liable  to  arise.  Nothing  of  the  kind, 
we  venture  to  say,  has  been  heretofore  suggested  in  the  law 
of  negligence,  as  applicable  to  the  operation  of  street  cars. 

There  is  another  reason  why  the  finding  of  the  jury  in 
answer  to  the  seventh  question  is  not  sufficient  to  sustain  the 
judgment,  growing  out  of  the  erroneous  instructions  given  in 
regard  to  it.  The  vice  of  the  instruction  as  to  the  standard 
of  care  required  of  the   motorman   by  the  first  question  was 


380  CROSSINGS  Vol  XXIII 

(NS) 

Stafford  v,  Chippewa  Val.  Elec.  R.  Co 

carried  forward  into  this  and  into  all  the  intermediate  ques- 
tions. Such  standard  was  many  times  stated  as  that  of  a 
prudent  person  under  the  circumstances,  instead  of  a  person 
of  ordinary  care.  True,  at  one  place  in  the  instruction  on  the 
question  under  discussion  the  court  said  that  the  degree  of 
care  covered  by  it  was  that  of  an  ordinarily  careful  and  prudent 
person  under  the  same  or  similar  circumstances,  but  it  had 
previously  been  said,  in  efiect,  that  an  ordinarily  careful  and 
prudent  person,  as  reg^ards  the  conduct  of  defendant,  by  its 
motorman  on  the  occasion  in  question,  was  a  person  in  the 
exercise  of  the  **highest  degree  of  skill  and  care,'* — a  person 
conducting  himself  up  to  the  standard  of  ''a  careful  and 
vigilant  man'' under  the  circumstances;  that ''of  a  prudent 
and  vigilant  person  engaged  in  the  management  of  the  same 
business.''  At  the  particular  point  in  question  the  subject 
was  summed  up  thus :  ''You  should  consider  these  facts  in 
determining  whether  the  motorman  was  prudent  and  careful 
in  ringing  the  bell. "  Manifestly  that  was  all  wrong.  The 
jury  should  have  been  informed  that  they  were  required  to 
determine,  from  all  the  evidence  bearing  on  the  subject, 
whether  the  motorman  exercised  ordinary  care, — such  care  as 
a  person  of  ordinary  care  and  prudence  would  ordinarily  exer- 
cise under  the  same  or  similar  circumstances.  Nass  v. 
Schultz.  105  Wis.  146,  81  N.  W.  13^;  Ward  v.  Railroad  Co., 
29  Wis.  144;  Wheeler  v.  Town  of  Westport,  30  Wis.  392; 
Jung  V.  City  of  Stevens  Point,  74  Wis.  547,  43  N.  W.  513; 
Wall  V.  Town  of  Highland,  72  Wis.  435,  39  N.  W.  560; 
Hennesey  v.  Railroad  Co.,  99  Wis.  109,  74  N.  W.  S54- 

There  are  a  large  number  of  exceptions  to  the  instructions 
given  to  the  jury  aside  from  those  heretofore  mentioned,  some 
of  which  we  will  briefly  consider.  The  following  language 
was  used  as  to  question  i :  "The  driver  of  a  private  vehicle 
may  cross  the  track  *  *  *  if  he  uses  due  diligence  not  to 
interfere  with  the  passage  of  a  car.  Between  street  crossings 
the  cars  have  the  right  of  way  superior  to  that  of  other 
vehicles,  to  be  exercised  in  a  reasonably  prudent  manner;  but 
this  rule  does  not  apply  to  the  crossing  of  a  track  at  a  street 
crossing.  There  neither  has  the  right  superior  to  the  other." 
That  doctrine  has  been  fully  considered  and  rejected  by  this 
and  by  most  courts.  Tesch  v.  Light  Co.  (Wis.)  84  N.  W.  823; 
Watermolen  v.  Power  Co.  (decided  April  9th,  1901),  85  N.  W. 
663.  It  is  difficult  to  conceive  of  a  doctrine  more  promotive 
of  mischief  than  the  one  embodied  in  the  quoted  language. 
If  it  were  to  prevail  as  a  measure  of  the  relative  rights  of  a 
person  operating  a  street  car  and  a  traveler  upon  the  street,  then 
each  might  run  a  race  with  the  other  and  the  one  that  arrived 
at  the  crossing  first  demand  as  a  matter  of  right  that  his  con- 
testant give  way  for  him  to  pass.  Such  a  system  would  greatly 
interfere  with  the  execution  of  the  public  purposes  for  which 
street-railway  franchises  are  granted.  It  would,  inevitably, 
greatly  increase  the  number  of  accidents  caused  by  cars  in  the 
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Street,  which  are  now  so  numerous  as  to  call  strongly  for 
methods  of  prevention  rather  than  the  adoption  of  judicial 
rules  that  will  tend  to  greater  confusion  and  danger,  with  con- 
sequent loss  of  life    and  property.     Obviously,   reasonable 
safety  for  travelers  upon  the  streets  as  well  as  for  patrons  of 
street  cars,  and  reasonable  safety  for  persons  performing  the 
important  duties  of  operating  street  cars  as  well,  and  reason- 
able execution  of  the  purpose  for  which  such  cars  are  operated, 
require  that,  when  a  car  is  operated  reasonably,  that  is,  in 
such  a  way  as  to  give  reasonable   notice  of  its  approach  to  a 
street  crossing  and  reasonable  opportunity  for  travelers  upon 
the  street  to  keep  out  of  its  pathway,  the  motorman  exercis- 
ing ordinary  care  to  control  the  movement  of  the  car  so  as 
not  to  run  into  a  person  who  may   inadvertently  get  in   its 
way,  it  shall  have  the  right  of  way  over  a  traveler  with   a 
vehicle  or  otherwise,  wishing  to  cross  the  track  at  that  point: 
that  such  traveler  shall  not  have  the  same  right  to  make  the 
motorman  stop  the  car  to  allow  him  to  pass  as  the  motorman 
has  to  cause  him  to  stop  to  allow  the  car  to  pass;  that  such 
traveler  shall  not  have  the  right  to  ero  upon  the  track   in  the 
circumstances  stated  in  front  of  a   moving  car,  when  there  is 
reasonable  ground  to  believe  that  so  doing  will  require  the 
speed  of  the  car  to  be  slackened  in  order  to  avoid  collision. 
That   is  the    reasonable,   humane  doctrine,    it    is  believed. 
There  must  be  some  regulation  in  such  cases,  whereby  one 
right  is  primary  and  the  other  subordinate.     By  universal 
custom,  that  is  recognized  in  the  use  of  streets  by  ordinary 
travelers  passing  in   different  directions;  and  the  statutory 
regulations  requiring  travelers,  when   meeting  upon  the  high- 
way,   to  turn   to  the  right,  is  on   the  same  theory.     Section 
IS9I,  Rev.  St.  1898.     The  policy  of  the  law  is  settled  that  way 
generally,  where  there  would  otherwise  be  conflicting  rights 
on  public  ways,  for  the  purpose  of  obtaining  the  best  standard 
for  peace  and  safety,  as  for  example,  the  relation  of  a  railway 
company  with  the  public  (Elliott,  Roads  &  S.  §  433 ;  Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  City  of  Milwaukee,  97  Wis.  418,  72  N. 
W.  1 1 18),  and  the  relative  rights  and  responsibilities  of  towns 
where  a  highway  from  one  town  to  the  adjoining  town  crosses 
a  town  line  road  (State  v.  Childs[Wis.]  85  N.  W.  374).     There 
are  cases  holding  to  the  contrary,  but  they  are  mostly  if  not 
exclusively  cases  decided  in  inferior  jurisdiction.     They  pro- 
ceed to  a  conclusion  upon  the  dangerous  theory  of  a  conflict 
of  rights  between  those  operating  street   cars  and  travelers 
upon  the  streets,  in  which  the  courts  must  take  sides  one  way 
at  one  time  and  another  way  on  a  different  occasion,  accord- 
ing to  the  circumstances  of  the  particular  case.     They  pro- 
ceed also,  misconceiving  the  scope  of  street-rar  franchises  and 
the  power  of  municipalities  over  public  streets.     Streets  are 
under  the  control  of  appropriate   legislative  agencies  to   be 
used  in  such  reasonable  ways  as  such  agencies  may  determine 
in  furtherance  of  the  original  design   thereof.     That  includes 
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power  to  grant  street-car  franchises  with  such  limitations  as 
regards  the  operation  of  cars  or  otherwise  as  may  be  deemed 
best  for  the  public  interests.  When  such  a  franchise  is 
granted  without  limitations  as  to  the  operation  of  cars  at 
crossings  there  passes  with  the  grant  all  reasonable  liberty  of 
action  necessary  to  efiectually  execute  the  purpose  of  the 
grant, — furnishing  to  the  public  facilities  for  quickly  moving 
from  place  to  place  upon  the  street;  and  by  implication  other 
rights,  so  far  as  not  unreasonably  afiected,  are  made  subordi- 
nate. That  requires  travelers  upon  the  street  to  give  way  for 
the  passage  of  cars  at  street  crossings,  as  before  indicated,  the 
same  as  at  other  points,  though  not  to  the  same  degree. 

The  following  and  similar  language  was  used  in  the  court's 
instructions:  ** The  defendant  company  was  bound  to  exer- 
cise its  rights  with  the  proper  regard  to  the  rights  of  others.** 
"The  motorman  was  bound  to  exercise  a  proper  degree  of 
care,**  etc.  Such  expressions  were  misleading  and  confusing. 
To  say  that  a  motorman  was  bound  to  exercise  a  proper 
degree  of  care  is  right  in  the  abstract,  but  it  fails  to  convey 
any  information  as  to  what  is  a  proper  degree  of  care.  With"^ 
out  some  explanation  it  would  be  no  guide  whatever  but  would 
leave  the  jury  free  to  set  up  their  own  standard.  Taken  in 
consideration  with  the  instructions  to  which  the  expressions 
manifestly  referred — that  the  defendant  and  the  motorman 
owed  plaintiff  the  duty  of  exercising  the  highest  degree  of  care, 
the  care  of  a  vigilant  and  prudent  person  in  the  same  business 
under  the  same  circumstances — they  were  clearly  wrong,  as 
we  have  before  indicated. 

This  instruction  was  given:  "It  is  negligence  on  the  part 
of  a  street-railway  corporation  to  propel  its  cars  at  such  a 
high  rate  of  speed  as  to  endanger  the  safety  of  persons  at- 
tempting to  drive  onto  or  across  the  street.'*  The  idea  in 
that  seems  to  be  the  same  as  in  the  instructions  to  the  efiect 
that  a  traveler  on  the  street  with  a  vehicle  has  the  same  right 
to  compel  the  motorman  to  give  way  and  allow  him  to  cross 
as  the  motorman  has  to  delay  the  traveler.  The  mere  state- 
ment of  the  matter  is  sufficient  to  condemn  it.  It  entirely 
ignored  the  true  relations  between  the  users  of  the  space 
occupied  by  the  street, — that  one  is  the  common  right  and 
the  other  the  special  right.  The  duty  of  the  traveler  to  exer- 
cise ordinary  care  was  ignored,  and  the  mere  fact  of  a  car 
being  operated  so  that  a  traveler  cannot  pass  in  front  of  it 
without  danger<  was  made  negligence  per  se,  regardless  of 
whether  the  motorman  was  exercising  ordinary  care  in  his 
situation  or  not.  It  admitted  readily  of  the  meaning  that  a 
motorman  must  keep  his  car  so  under  control  that  in  case  a 
person  drives  in  front  of  it  he  can  stop  it  before  a  collision 
can  occur,  and  that  if  he  does  not  he  is  guilty  of  actionable 
negligence. 

The  jury  were  instructed,  in  substance,  not  only  that  there 
was  an  ordinance  in  force  in  the  city  of  Eau  Claire  limiting 
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the  right  of  defendant  as  to  the  speed  of  its  cars  to  lo  miles 
per  hour  and  requiring  the  bell  to  be  rung  on  each  car  con- 
tinuously while  in  operation  upon  the  street,  but  that  if  a 
violation  of  such  ordinance  was  found  by  the  jury  it  was  still 
a  question  of  fact  to  be  determined  by  them  whether  such 
violation  constituted  a  breach  of  duty  as  reeards  travelers 
upon  the  street.  The  subject  covered  by  such  instructions 
has  been  heretofore  referred  to  in  discussing  the  questions. 
It  was  error  to  hold  that  there  was  an  ordinance  governing 
the  rights  of  defendant  in  the  matters  referred  to.  If  there 
was  such  an  ordinance  and  it  was  valid,  it  was  error  to  leave 
the  question  to  the  jury  to  say  whether  a  violation  thereof 
constituted  negligence.  The  authorities  are  in  substantial 
harmony  that  the  violation  of  such  a  regulation  is  at  least 
prima  facie  negligence,  and  this  court,  with  many  others, 
holds  that  it  is  negligence  as  a  matter  of  law.  McCall  v. 
Chamberlain,  13  Wis.  637;  Smith  v.  Traders'  Exchange,  91 
Wis.  360,  64  N.  W.  1041 ;  Toutlofi  v.  City  of  Green  Bay,  91 
Wis.  490f  65  N.  W.  168;  Klatt  v.  Lumber  Co.,  97  Wis.  641, 
73  N.  W.  563;  Elliott,  R.  R.  §§  7",  1095. 

We  have  referred  to  that  element  of  the  instructions  as 
regards  the  effect  of  a  violation  of  the  ordinance,  assuming 
that  it  was  a  valid  regulation,  because  the  exceptions  seem  to 
cover  that  field  sufficiently  to  raise  the  question  discussed. 
While  that  part  of  the  charge  was  erroneous,  it  manifestly 
was  not  prejudicial  to  defendant.  The  only  error  which  in 
any  event  could  have  been  prejudicial  to  it  was  in  the 
erroneous  statement  to  the  jury  that  there  was  in  existence  ^ 
valid  ordinance  on  the  subject  referred  to. 

What  has  been  said  covers  with  sufficient  particularity  the 
entire  field  of  errors  discussed  in  the  briefs  of  counsel,  so  far 
as  the  points  are  deemed  material  to  this  case,  or  should  be 
treated  in  the  case,  whether  necessary  or  not,  as  a  help  in 
future  litigation.  We  will  recapitulate  the  points  decided  for 
the  purpose  of  definiteness  and  the  benefit  of  greater  facility 
for  ready  reference. 

1.  It  is  not  actionable  negligence  for  the  motorman  in 
charge  of  a  street  car,  when  the  car  is  in  operation  upon  a 
street  and  approaching  a  street  crossing,  to  fail  to  exercise 
the  highest  degree  of  care,  or  such  care  as  a  vigilant  or  prudent 
person  would  exercise  under  the  same  or  similar  circum- 
stances. It  is  sufficient  if  he  exercises  the  care  of  a  person 
of  average  prudence  in  the  same  or  similar  circumstances. 

2.  An  instruction  that  a  person  in  the  circumstances  above 
indicated  must  exercise  due  care  or  proper  care,  unexplained, 
fails  to  instruct  and  may  mislead.  Coupled  with  instructions 
to  the  effect  that  the  term  refers  to  the  highest  degree  of  care, 
or  any  degree  of  care  other  than  that  of  a  person  of  average 
prudence  under  like  or  similar  circumstances,  it  is  error. 

3.  The  mere  acquirement  by  purchase  of  a  street-car  franr 
chise  containing  regulations  as  to  the  manner  of  operating 
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cars,  as  a  condition  of  a  new  and  independent  grant  which 
does  not  refer  to  or  in  any  way  make  the  provisions  of  the 
old  grant  a  part  of  the  new  one,  such  condition  being  clearly 
imposed  to  prevent  a  conflict  of  rights,  does  not  add  to  or 
restrict  the  provisions  of  such  new  grant. 

4.  A  city  ordinance  is  not  valid  unless  reasonable,  and 
whether  it  satisfies  that  requirement  or  not  is  a  judicial  ques- 
tion. 

5.  A  city  ordinance  requiring  the  continuous  ringing  of  a 
bell  upon  a  street  car  while  such  car  is  in  motion  upon  a  street 
is  unreasonable  and  to  that  extent  void  for  any  purpose, 
unless  made  a  condition  of  the  grant. 

6.  If  a  requirement  of  the  character  above  indicated  is  valid 
for  any  purpose  because  made  a  condition  of  the  grant  itself, 
the  violation  thereof  does  not  constitute  actionable  negligence 
or  evidence  of  such  negligence,  because,  as  regards  the  safety 
of  travelers  on  the  street,  it  is  unreasonable. 

7.  As  a  rule  the  mere  operation  of  a  street  car  so  as  to 
render  it  dangerous  for  a  person  to  cross  the  street  in  front  of 
it  is  not  negligence. 

8.  A  traveler  upon  a  street  at  a  street  crossing,  desiring  to 
cross  the  street-car  track  there  situate,  has  not  the  same  right 
to  require  the  speed  of  a  car  to  be  slackened  to  enable  him 
to  pass  over  the  track  as  the  person  in  charge  of  the  car 
has  to  require  him  to  give  way  to  allow  the  car  to  pass. 

9.  The  motorman  in  charge  of  a  street  car  approaching  a 
street  crossing  must  use  ordinary  care  for  the  safety  of  travelers 
liable  to  get  into  the  pathway  of  the  car,  but  he  has  the  right 
to  expect  that  such  travelers  will  use  ordinary  care  to  inform 
themselves  of  the  approach  of  the  car  and  not  to  retard  its 
passage. 

10.  It  being  the  duty  of  the  traveler  upon  the  street,  in 
approaching  a  point  where  he  desires  to  cross  a  street-car 
track,  to  look  and  listen  for  a  coming  car  and  to  perform  that 
duty  when  and  where  he  will  have  reasonable  opportunity  to 
render  his  efforts  in  that  regard  effective,  it  is  as  much  his 
duty  as  a  matter  of  law  to  see  an  approaching  car  which  is 
in  plain  sight  and  in  dangerous  proximity  to  the  crossing, 
and  not  to  negligently  place  himself  in  the  way  of  it,  as  it  is  to 
look  for  the  car ;  and  evidence  that  he  performed  the  duty  of 
looking  but  did  not  see  the  coming  car  does  not  raise  a  ques- 
tion of  fact  for  a  jury  to  determine. 

11.  It  being  undisputed  that  an  alleged  collision  between  a 
street  car  and  a  wagon  that  was  suddenly  drawn  upon  the 
track  in  front  of  a  car  at  a  street  crossing  did  not  result  in 
any  injury  to  the  car  other  than  a  few  scratches  of  the  paint 
on  the  front  end,  nor  disturbance  of  lights  upon  the  car,  the 
persons  in  charge  thereof,  or  the  passengers  thereon,  other 
than  that  caused  by  sudden  application  of  the  brake  and 
reversal  of  the  current,  that  the  car  stopped  substantially  at 
the  place  of  the  collision  and  that  it   did  not  materially  push 
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the  wagon  ahead  upon  the  track  nor  mar  or  break  it  at  the 
point  of  contact  such  physical  situation  is  so  inconsistent 
with  the  theory  that  the  car  was  going  several  miles  per  hour, 
for  the  few  seconds  required  for  a  traveler,  approaching  a 
crossing  at  a  speed  of  3  miles  per  hour,  to  travel  30  feet,  as  to 
leave  no  ground  for  the  jury  to  say  that  the  mere  speed  of  the 
car  was  so  great  as  to  constitute  actionable  negligence. 

12.  Testimony  of  a  person  or  any  number  of  persons  that 
he  or  they  when  approaching  a  street-car  track  with  a  view 
of  crossing  it,  looked  along  the  track  for  a  coming  car  and  did 
not  see  one,  though  a  car  was  in  plain  sight  and  so  near  the 
point  of  observation  as  to  render  an  attempt  to  cross  the 
track  in  front  of  it  dangerous,  is  inconsistent  with  all  reason- 
able probabilities  and  a  jury  should  not  be  required  or  allowed 
to  consider  the  subject  as  involving  a  disputable  question  of 
fact. 

It  is  contended  by  appellant's  counsel  that  the  motion  to 
change  the  answer  of  the  jury  on  the  subject  of  contributory 
negligence  of  plaintiff,  covered  by  the  ninth  question  to  the 
affirmative,  and  for  judgment,  should  have  been  granted ;  and 
with  that,  it  must  follow  from  what  has  been  said,  we  agree. 
It  follows  further,  under  the  rule  governing  the  subject,  that 
appellant  is  entitled  to  have  done  that  which  ought  to  have 
been  done  by  a  judgment  here  remanding  the  cause  upon 
reversal  with  directions  to  the  trial  court  to  correct  the  verdict 
as  indicated  and  render  judgment  for  defendant.  Menominee 
River  Sash  &  Door  Co.  v.  Milwaukee  &  N.  R.  Co.,  91  Wis. 
447,  457,  65  N.  W.  176;  Conroy  v.  Railroad  Co.,  96  Wis.  243, 
70  N.  W.  486;  Keller  v.  Schmidt,  104  Wis.  596,  80  N.  W.  935. 

The  judgment  appealed  from  is  reversed.  The  cause  is 
remanded  to  the  circuit  court  with  directions  to  correct  the 
verdict  by  changing  the  answer  to  the  ninth  question  'from 
**No*'  to  **Yes''  so  as,  in  form,  to  find  the  plaintiff  guilty  of 
contributory  negligence  in  accordance  with  the  facts,  and  to 
render  judgment  on  the  verdict  as  so  corrected  in  favor  of 
defendant  for  costs. 


ScHRiMPBR  V.  Chicago,  M.  &  St.  P.  R.  Co. 

{Supreme  Court  of  lowa^  Oct,  22^  igoi.) 

[87N.  W.  Rep.  731.] 

Crossings — Landowner  Cannot  Acquire  Right  by  Adverse  Possession 
so  as  to  Be  Able  to  Prevent  Company  Changing  Crossing.* 
Under  a  statute  requiring^  a  railroad  company  to  maintain  adequate 
crossings  for  persons  owning  land  on  both  sides  of  the  track,  a  land- 
owner cannot  acquire  a  right  to  a  crossing  by  adverse  possession,  so 
that  the  railroad  company  cannot  change  it. 

*As  to  the  right  to  change  location  of  farm  crossings,  see  Costello 
V.  Grand  Trunk  Ry.  Co.  (N.  H.),  19  Am.  &  Eng.  R.  Gas.,  N.  S.,  386, 
and  notes,  390  et  seq. ;  8  Am.  8l  Eng.  Enc.  Law  (2d  Ed. )  432  et  seq. ; 
5  Rap.  Sl  Mack's  Dig.  619  et  seq. 

23  (N  s)  A  &  E  R  Gas— 25 
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Same — Right  to  Substitute  Grade  Crossing  for  Under-Crossing. 

An  under-crossing  for  a  person  owning  lands  on  both  sides  of  a 
railroad  constructed  under  a  statute  requiring  adequate  crossings,  and 
not  by  contract  with  the  owner,  may  be  chidged  by  the  railroad  to  a 
grade  crossing,  where  no  peculiar  damage  results  to  the  landowner 
by  the  change,  and  where  the  expense  of  maintaining  the  under- 
crossing  would  be  larger  than  contemplated  by  the  statute. 

Supplemental  opinion.  Original  opinion,  reported  in  82 
N.  W.  916,  affirmed. 

PER  CURIAM.  Entertaining  doubts  regarding  the  cor- 
rectness of  the  original  opinion  filed  in  this  case,  a  rehearing 
was  granted,  in  order  that  we  might  re-examine  the  questions 
involved.  On  this  rehearing  we  have  very  carefully  recon- 
sidered the  case  in  the  light  of  the  additional  arguments  filed 
by  counsel  on  either  side,  and  have  concluded  that  the  original 
opinion  should  be  adhered  to.  The  following  authorities 
support  the  proposition  that  plaintiff's  husband  did  not  acquire 
a  private  under-crossing  by  adverse  possession:  Hoban 
v.  Cable,  102  Mich.  206,  60  N.  W.  466;  Town  of  Deerfield  v, 
Connecticut  River  R.  Co.  (Mass.)  11  N.  E.  105;  Dunham  v. 
City  of  New  Britain  (Conn.)  iiAtl.  354;  Kittaning  Academy 
v.  Brown,  41  Pa.  269.  On  the  question  of  the  defendant's 
right  to  change  a  private  crossing  once  established,  we  deem  it 
proper  to  state  that  before  this  action  was  commenced  the 
under-crossing  had  been  filled  up,  and  a  new  one  established, 
under  the  circumstances  and  conditions  stated  in  the  original 
opinion.  The  suit  was  in  the  nature  of  an  action  for  a  man- 
datory injunction  to  compel  defendant  to  eive  plaintiff  an 
open  under-crossing.  According  to  the  record,  the  fill  was 
made  in  the  interest  of  safety  and  to  save  expenses,  and  was 
such  a  fill  as  is  common  in  the  history  of  railway  building  in 
this  state.  The  evidence  also  shows  that  it  would  cost  $500 
to  $600  to  put  in  a  wooden  structure  that  would  afiord  an  open 
under-crossing,  and  from  $1,000  to  $1,200  to  put  in  an  iron 
one.  As  plaintiff  had  no  contract  rights,  and  no  title  or  right 
to  the  under-crossing  through  adverse  possession,  the  ultimate 
question  is,  will  the  court  compel  defendant  to  give  her  an 
open  under-crossing,  under  the  facts  disclosed?  As  said  in 
the  original  opinion,  grade  crossings  are  the  rule  in  this  state, 
and  when  a  party  has  an  adequate  crossing  at  grade  he  has  all 
he  is  entitled  to  as  of  right.  The  expense  of  creating  and 
maintaining  an  under  or  over  crossing  is  also  to  be  taken  into 
account.  State  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  86  Iowa, 
304.  53  N.  W.  253.  Of  course,  when  a  crossing  is  once  estab- 
lished, the  railway  company  cannot  arbitrarily  change  it;  and 
there  may  be  cases  where,  on  account  of  improvements  made 
by  the  landowner,  or  for  some  other  cause,  no  change  will  be 
permitted.  But  this  is  not  one  of  them.  There  is  no  claim 
of  any  damage  to  the  plaintiff,  except  as  a  grade  crossing 
will  be  more  inconvenient  to  her  than  one  made  under  the 
track;  but  this,  as  will  appear  from  the  cases  cited  in  the 
original  opinion,  is  not  in  itself  sufficient  to  entitle  her  to  an 
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under-crossing.  The  evidence  shows  without  dispute  that  the 
change  was  made  in  the  interest  of  safety  to  the  traveling 
pubUc,  and  that  to  compel  the  defendant  to  establish  and 
maintain  an  open  under-crossing  would  entail  large  expense, 
— such  an  expenditure  as  is  not  contemplated  by  law.  The 
mere  fact  that  defendant  gave  plaintiff's  husband  more  than 
he  was  entitled  to  under  the  law  is  not  controlling.  King  v. 
Railway  Co.,  71  Iowa,  696,  29  N.  W.  406. 
The  orieinal  opinion  is  adhered  to,  and  the  decree  reversed. 


SOUTHBRN   Ry.    Co.   V.    LOUGHRIDGE. 

(Supreme  Court  0/ Georgia^  Nov.  8^  1901,) 
[39  S.  E.  Rep.  882.] 

Killing  Stock  on  Track — Negligence — Question  for  Jury.* 

While  the  evidence  of  the  defendant  was  sufficient  to  rebut  the  pre- 
sumption of  negligence  which  arose  on  proof  of  the  killing  of  the 
animal  by  the  operation  of  defendant's  train,  there  was  evidence  on 
the  part  of  the  plaintiff  tending  to  show  that  the  company  was  negli- 
gent at  the  time  of  the  killing.  The  question  whether  the  company 
was  negligent  was  for  the  jury,  (a)  There  was  sufficient  evidence  to 
support  the  verdict. 

Instructions— Harmless  Error. 

If  there  was  any  error  in  the  charge  complained  of,  it  was  not, 
under  the  facts  of  this  case,  sufficient  to  disturb  the  verdict. 

Same. 

The  failure  to  charge,  of  which   complaint  was   made,  was  not,  in 
the  absence  of  a  request  so  to  charge,  error. 
(SyUabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  county ;  A.  W.  Fite, 
Judge. 

Action  by  M.  B.  Loughridge  against  the  Southern  Railway 
Company.  Judgment  for  plaintifi,  and  defendant  brings  error. 
Affirmed. 

Shumate  &  Maddox,  for  plaintifi  in  error. 

W.  E.  Mann  and  J.  B.  Terry,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 


DoLSON  V.  Lakb  Shore  &  M.  S.  Rt.  Co. 

(Supreme  Court  of  Michigan^  Oct,  22, 190 1,) 

[87  N.  W.  Rep.  629.] 

Death     by     Wrongful     Act— Survival    of    Right    of    Action— Double 
Remedy.! 
Comp.  Laws  1897,  {10,427,    known   as   the   **Death  Act,"  provides 
that  whenever  the  death  of  a  person  shall  be  caused  by  any  wrongful 

*As  to  whether  a  presumption  of  negligence  arises  from  mere  proof 
of  injury  to  stock,  see  Keilback  v,  Chicago,  M.  &  St.  P.  Ry.  Co.  (N. 
Oak.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  28,  and  note,  30. 

tSee  generally,  Sweetland  v,  Chicago  &  G.  T.  R.  Co.  (Mich.),  11 
Am.  8l  Eng.  R.  Cas.,  N.  S.,  613,  and  extensive  note,  634  et  seq. ;  8 
Am.  A  Eng.  Enc.  Law  (2d  Ed.)  871  et  seq. ;  15  Cent  Dig.,  col.  2527 
et  seq. 
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act,  neglect,  or  default,  which  would,  if  death  had  not  ensued,  hafe 
entitled  the  injured  party  to  maintain  an  action  and  recover  damages, 
then  the  person  or  corporation  causing  the  death  shall  be  liable  to  an 
action  for  damages  in  favor  of  the  personal  representatives  of  the 
deceased  for  the  benefit  of  the  widow  or  next  of  kin.  How.  Ann.  St. 
{  7397  (the  '* Survival  Act")  provides  that  a  cause  of  action  for  n^li- 
gent  injuries  to  the  person  shall  survive :  h^Id,  that  personal  repre- 
sentatives had  a  right  of  action  under  the  survival  act,  where  the 
testimony  showed  that  the  deceased  had  survived  for  a  short  time 
after  being  injured  by  defendant's  negligence,  but  that  recovery  could 
not  be  had  under  both  acts. 
Montgomery,  C.  J.,  and  Moore,  J.,  dissenting. 

Error  to  circuit  court,  Jackson  county ;  Erastus  Peck,  Jud^e. 

Action  by  David  Dolson,  administrator  of  the  estate  of 
Daniel  Dolson,  Jr.,  against  the  Lake  Shore  &  Michifiran 
Southern  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed  in  part. 

C.  W.  Weaver  (Geo.  C.  Greene  and  O.  G.  Getzen-Danner, 
of  counsel),  for  appellant. 
Wilson  &  Cobb,  for  appellee. 

MONTGOMERY,  C.  J.  This  action  is  brought  by  Daniel 
Dolson,  Sr.,  as  administrator  of  the  estate  of  his  deceased 
son.  Daniel  Dolson,  Jr.,  whose  death  occurred  on  the  .^d  day 
of  October,  A.  D.  189B,  under  the  following  circumstances: 
Deceased  and  his  half-brother,  James  Davis,  were  en^ged  in 
unloading  crushed  stone  from  gondola  cars  standing  on 
defendant's  track  in  the  yards  in  the  city  of  Jackson.  The 
stone  was  owned  by  one  Robert  Lake,  a  business  man  of 
Jackson,  and  was  being  unloaded  into  wagons  for  him  by 
Davis  and  deceased.  There  were  three  cars  of  this  stone 
standing  upon  the  track  at  the  north  end  of  the  yard,  at  the 
usual  place  of  unloading  into  wagons.  Standing  on  the  track 
next  north  of  the  stone  cars  was  a  box  car  loaded  with  granite, 
and  north  of  that  a  short  distance,  on  the  same  track,  was  a 
car  loaded  with  hoops.  At  the  time  of  the  accident  Davis 
and  Dolson  had  unloaded  the  north  car  of  stone,  and  about 
one-half  of  the  middle  car,  beginning  at  the  south  end.  These 
gondola  cars  are  about  30  feet  long,  with  boxes  .3  feet  high. 
About  II  o'clock  a.  m.,  yard  brakeman  French  backed  down 
from  the  south  on  the  team  track  with  an  engine  and  four 
cars,  and  told  Davis  and  Dolson  that  he  wanted  to  take  out 
the  car  loaded  with  granite  that  was  on  the  track  beyond 
them,  and  that  he  was  going  to  pull  out  the  stone  cars,  and 
for  them  to  pull  in  their  screen.  French  then  coupled  to  the 
stone  cars,  and  went  south,  pulling  out  the  whole  string, 
including  the  empty  stone  car  and  the  car  of  granite.  As  was 
their  custom,  Dolson  and  Davis  remained  in  the  half  unloaded 
car.  Dolson  stood  on  the  east  side  of  the  car,  about  six  feet 
from  the  south  end,  leaning  against  the  side  of  the  car.  Davis 
stood  near  the  south  end  of  the  car,  on  the  west  side.  This 
was  about  the  position  of  the  men  at  the  time  of  the  accident, 
a  few  minutes  later.     French  took  the  whole  train  south  and 
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through  the  switch.  The  switch  was  then  turned,  and  the 
train  backed  north  on  the  main  track.  The  car  of  granite 
and  the  empty  stone  car  were  cut  of!,  and  left  on  the  main 
track,  and  the  train  again  went  south  through  the  switch, 
which  was  again  turned,  and  set  for  the  team  track.  The 
train  then  backed  north  through  the  switch  onto  the  team 
track,  the  train  then  consisting  of  the  two  stone  cars  in  the 
rear,  then  four  cars  and  the  engine.  After  passing  out  onto 
the  team  track,  the  train  being  in  motion,  French  cut  of!  the 
two  stone  cars,  and  let  them  pass  on  to  the  north,  at  the  same 
time  saying  to  Davis  to  stop  the  cars  where  he  wanted  them. 
These  two  cars  slowed  up  or  stopped  near  the  cattle  chute. 
The  testimony  is  in  conflict  as  to  whether  the  cars  did  or  did 
not  come  to  a  full  stop.  French,  seeing  that  the  two  cars  of 
stone  were  not  going  to  run  down  the  track  far  enough, 
signaled  the  engineer  to  kick  them  further  back.  The  engi- 
neer then  went  back  with  the  engine  and  the  four  cars,  and 
overtook  the  two  cars  of  stone  at  or  near  the  cattle  chute. 
Whether  the  stone  cars  had  then  come  to  a  full  stop  or  were 
still  in  motion  is  uncertain.  The  fact  is,  however,  that  the 
cars  came  together  when  the  south  end  of  the  half  unloaded 
car  was  iust  opposite  the  cattle  chute.  It  is  claimed  on  the 
part  of  plaintiff  that  the  stone  cars  had  come  to  a  full  stop, 
and  that  the  engine  and  the  four  cars  struck  the  south  stone 
car  with  such  great  and  unnecessary  force  that  Dolson,  who 
was  standing  back  about  six  feet  from  the  south  end  of  the 
car,  leaning  up  against  and  having  hold  of  the  side  of  the  car 
with  both  hands,  bracing  himself,  was  thrown  over  the  south 
end  of  the  car  between  the  two  stone  cars,  and  was  run  over 
by  the  south  stone  car.  He  was  fun  over  by  the  trucks  under 
the  north  end  of  the  south  stone  car,  and,  to  all  appearances, 
drew  himself  from  under  the  car  before  the  south  trucks 
reached  him.  His  injuries  were  such  as  to  leave  no  hope  of 
his  surviving  them,  and  he  died  about  midnight  of  the  same 
day,  being  a  part  of  the  time  conscious.  The  declaration 
contained  two  counts,  the  one  under  the  survivor  act,  so  called, 
and  the  other  under  the  death  act.  A  recovery  was  had  under 
each  count,  in  the  sums  of  $800  and  $1,200,  respectively. 
The  two  principal  questions  argued  are:  First,  whether 
plaintiff  can  recover  at  all ;  and,  second,  whether,  if  entitled 
to  recover,  he  is  entitled  to  maintain  an  action  under  both 
the  survivor  statute  and  the  death  act,  and,  if  not,  under 
which  one  he  is  entitled  to  recover. 

The  instruction  of  the  circuit  judge  upon  the  first  question 
was  as  follows:  "The  term  'negligence,'  as  used  in  this  case, 
means  a  failure  by  the  defendant  to  perform  some  legal  duty 
it  owed  to  the'deceased  at  the  time  of  the  accident.  It  was  the 
defendant's  duty,  when  it  determined  to  move  the  car  on 
which  the  deceased  was  working,  and  switch  it  back  to  the 
place  where  it  orierinally  stood,  if  the  defendant's  agents  who 
had  charge  of  and  performed  that  work  knew  that  deceased 
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was  Standing:  on  the  car  during  the  operation,  to  do  the  switch- 
ing with  such  care  and  prudence  as  a  reasonably  careful  and 
prudent  man  would  exercise  under  the  circumstances,  and  to 
run  against  the  cars,  on  one  of  which  the  deceased  was  stand- 
ing, with  only  such  speed  and  force  as  was  reasonably  nec- 
essary for  that  purpose  under  the  circumstances.  It  must  be 
assumed  that  it  was  necessary  to  use  some  speed  and  force,  or 
the  result  could  not  be  accomplished.  The  defendant  had 
the  right  to  run  against  the  stone  cars  with  sufficient  speed 
and  force  to  move  them  into  their  proper  positions.  In  doing 
so  the  defendant  was  performing  an  act  necessary  to  be  per- 
formed in  the  usual  course  of  its  business;  and  the  deceased 
boy,  when  he  chose  to  remain  on  the  car  during  the  operation, 
is  chargeable  with  knowledge  that  the  defendant  would  and 
must  use  such  speed  and  force  in  running  and  switching  the 
cars  as  was  reasonably  necessary  for  that  purpose,  and  to  have 
taken  the  chances  of  any  accident  which  might  result  from 
the  use  of  that  amount  of  speed  and  force.  The  use  of  such 
speed  and  force  as  were  reasonably  necessary,  under  the  cir- 
cumstances, to  switch  the  cars,  was  lawful,  and  the  defendant 
was  not  negligent  in  using  it.  And  if  the  defendant  ran  its 
engine  and  connecting  cars  against  the  stone  cars  with  unnec- 
essary speed  and  force,  the  employment  of  such  unnecessary 
speed  and  force  was  a  negligent  act,  and  constituted  negli- 
gence, as  charged  in  the  first  and  third  counts  of  plaintiff's 
declaration.  The  question,  then,  upon  this  branch  of  the 
case,  for  you  to  determine,  is,  did  the  defendant  use  unnec- 
essary force  and  speed,  under  the  circumstances,  in  running 
its  engine  and  connecting  cars  against  the  stone  cars,  upon 
one  of  which  the  deceased  was  standing  at  the  time  of  the 
accident?  This  is  a  material  proposition  in  the  case,  and  I 
submit  it  to  you  as  a  question  of  fact,  to  be  determined  from 
the  evidence  bearing  upon  that  subject.'*  We  think  that,  as 
applied  to  the  facts  of  this  case,  this  instruction  was  correct 
Chadderdon  v.  Railroad  Co.,  lOO  Mich.  293,  58  N.  W.  998: 
Railroad  Co.  v.  Anderson,  184  111.  294,  56  N.  E.  331. 

Upon  the  question  whether  plaintiff  is  entitled  to  recover 
under  both  the  death  act  and  the  survivor  act,  my  views  have 
undergone  no  change  since  writing  the  opinion  in  Sweetland 
V.  Railway  Co.,  117  Mich.  350,  75  N.  W.  1066,  43  L.  R-  A. 
568.  On  the  contrary,  my  views  have  been  fortified  by  a 
re-examination  of  the  cases.  Since  that  case  was  decided, 
the  supreme  court  of  Wisconsin,  in  an  able  opinion,  written 
by  Mr.  Justice  Marshall,  and  concurred  in  by  the  entire  court, 
has  held  that  under  statutes  similar  to  ours  the  two  remedies 
are  given.  Brown  v.  Railroad  Co.,  77  N.  W.  748,  44  L.  R. 
A.  579.  In  addition  to  the  case  of  Hurst  v.  Railway  Co.,  84 
Mich.  539,  48  N.  W.  44,  cited  in  the  Sweetland  Case,  our 
attention  has  been  directed  to  the  case  of  Hyatt  v.  Adams,  16 
Mich.  180,  the  reasoning  of  which,  in  my  judgment,  supports 
the  contention  of  plaintiff.     The  able  opinion  of  Mr.  Justice 
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Christiancy  cannot  well  be  epitomized  without  detracting  from 
the  force  of  that  able  justice's  convincing  reasoning,  but 
deserves  a  careful  reading.  It  is  suggested  that  the  Sweetland 
Case  decides  that  two  remedies  do  not  exist,  and  that  all  that 
now  remains  for  decision  is  which  remedy  is  open.  I  do  not 
so  read  the  Sweetland  Case.  In  that  case  an  action  was 
brought  with  a  count  under  the  survival  act  and  a  count  under 
the  death  act.  On  the  trial  the  defendant  had  a  verdict  under 
the  count  on  the  death  act.  The  plaintiff  recovered  under  the 
survival  act,  and  defendant  alone  appealed.  The  judgment 
was  reversed.  The  holding,  therefore,  was  that  no  recovery 
could  be  had  under  the  survival  act,  under  the  facts  of  that 
case.  Justices  Grant  and  Moore  were  of  the  opinion  that  the 
testimony  showed  that  the  death  was  instantaneous,  and  that 
for  this  reason  no  recovery  under  the  survival  act  could  be  had. 
Justice  Long  held  that  in  any  case  where  death  results  no 
recovery  could  be  had  under  the  survival  act.  In  this  view 
Justice  Grant  concurred,  but  neither  of  the  other  justices 
assented  to  this  view.  Justice  Hooker  expressed  the  view 
that  in  any  case  where  the  death  was  not  instantaneous  the 
survival  act  fixed  the  remedy,  and  no  remedy  was  given  by  the 
death  act.  In  this  view  none  of  the  other  justices  concurred. 
The  writer  of  this  opinion  expressed  the  view  that  both 
remedies  existed,  and  that  the  enactment  of  Lord  Campbeirs 
act  by  our  legislature  was  not  intended  as  a  repeal  of  the 
survival  act.  It  will  be  seen  that  the  abstract  question 
whether  two  remedies  were  given  was  not  before  the  court 
for  determination.  The  question  is  not  different  than  it 
would  be  if  two  separate  cases  were  here.  In  such  an  event, 
the  question  whether  a  remedy  existed  under  the  statute 
invoked  would  be  presented  for  decision.  If  a  majority  of  the 
court  were  of  the  opinion  that  such  a  remedy  was  intended, 
would  it  not  be  applied.^  There  can  be  but  one  answer  to  the 
question.  True  it  is  that  in  determining  this  question  it 
would  be  proper  to  take  into  account  the  question  whether 
another  remedy  was  given  by  another  statute,  which  was 
intended  to  exclude  the  one  invoked ;  and,  in  deciding  this 
question,  any  presumption,  more  or  less  strong,  that  the  leg- 
islature did  not  intend  two  remedies,  would  be  proper  to  be 
considered.  But  this  would,  of  necessity,  be  but  a  means  to 
an  end,  or  a  process  of  reasoning,  the  ultimate  question  being 
whether  the  plaintiff,  in  the  particular  case  in  hand,  was 
entitled  to  the  remedy  sought.  Under  no  procedure  known 
to  the  law  can  the  abstract  question  of  whether  two  remedies 
exist  be  presented.  If  in  fact  two  remedies  do  not  exist,  the 
result  must  be  reached  by  the  process  of  subtraction, — i.  e. 
if  a  majority  of  the  court  decide  for  the  exclusion  of  either 
remedy,  that  remedy  is  to  be  counted  out ;  but  if,  on  the  other 
hand,  a  majority  declare  for  the  remedy,  that  remedy  exists ; 
if  this  be  true  as  to  both  remedies,  both  exist. 
I  do  not  understand  that  any  one  contends  that  it  is  incom- 
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petent  for  the  legislature  to  give  remedies  to  two  parties  for 
the  same  wrongful  act  of  another.  There  is  no  declaration 
in  either  of  the  statutes  that  two  remedies  shall  not  exist.  The 
question  which  must  be  presented  whenever  either  remedy  is 
sought  is  whether  a  statute  which  in  its  terms  gives  such 
remedy  is  rendered  inoperative  by  the  provision  of  the  other 
statute.  The  survival  act  was  first  passed.  What  logic  is 
there  in  the  position  of  one  who  asserts  that  the  death  act  did 
not  repeal  the  survival  act,  but  that  the  survival  act  alone 
applies  to  a  particular  case,  and  who,  notwithstanding  this 
view,  holds  the  exact  reverse,  i.  e.  that  the  death  act  did 
repeal  the  survival  act,  and  that  the  death  act  alone  applies 
to  the  case.^  It  is  impossible  for  me  to  find  that  this  court  has 
decided  that  two  remedies  do  not  exist,  or  that  it  should  so 
decide  until  a  majority  of  the  court  say  that  one  or  the  other 
of  the  remedies  sought  is  excluded  by  the  other.  This  has 
not  yet  been  done.  I  understand,  however,  that  a  majority 
of  the  court  are  of  the  opinion  that  it  should  be  held  that  in 
a  case  where  the  death  is  not  instantaneous  there  can  be  no 
recovery  under  the  death  act,  so  called  (Comp.  Laws  1897,  § 
10,427).  A  suggestion  is  contained  in  the  opinion  of  Mr. 
Justice  Hooker  in  this  case  that  the  language  of  the  section 
in  question  that,  ''whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act,  neg- 
lect, or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  injured  party  to  maintain  the  action,"  etc., 
is  to  be  construed  as  excluding  a  recovery  in  all  cases  where 
a  cause  of  action  at  any  time  vested  in  thg  injured  party.  I 
do  not  so  read  the  statute,  but  construe  it,  as  indicated  in  my 
opinion  in  the  Sweetland  Case,  to  mean  that  where,  at  the 
time  of  the  death  of  the  injured  party,  no  cause  of  action  ex- 
isted or  remained,  the  remedy  under  this  act  would  be  ex- 
cluded. As  was  said  in  that  case,  if  the  injured  party  had 
recovered  damages,  or  settled  for  the  injury,  he  would  not,  at 
the  time  of  his  death,  have  been  entitled  to  maintain  the 
action ''if  death  had  not  ensued.''  See,  upon  this  subject, 
Littlewood  v.  Mayor,  etc.,  89  N.  Y.  24,  42  Am.  Rep.  271; 
Legg  V.  Britton,  64  Vt.  652,  24  Atl.  1016.  Clearly,  the  lan- 
guage of  the  act  limiting  the  recovery  to  cases  in  which  the 
injured  party  would  have  been  entitled  to  maintain  an  action 
should  be  construed  to  define  the  character  of  the  injuries  and 
the  circumstances  under  which  they  were  inflicted,  and  the 
words  "if  death  had  not  ensued"  have  relation  to  the  time 
when  the  action,  under  section  10,427,  is  planted. 

Referring  to  the  construction  which  is  placed  upon  this 
statute  in  the  opinion  of  Mr.  Justice  Hooker,  it  is  stated 
in  his  opinion  in  the  Sweetland  Case  that  it  is  possible  that 
this  construction  is  foreclosed  by  decisions  heretofore  made 
by  this  court.  I  think  I  have  pointed  out  in  my  opinion,  both 
in  this  case  and  in  the  Sweetland  Case,  that  such  construction 
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was  so  foreclosed;  and  if  it  was  foreclosed  in   1898  it  is  fore- 
closed in  1901. 

I  think  the  judgment  should  be  afifirmed. 

HOOKER,  J.  In  the  case  of  Sweetland  v.  Railway  Co., 
117  Mich.  32Q,  75  N.  W.  1066,  43  L.  R.  A.  568,  a  majority  of 
the  court  expressed  the  opinion  that  the  law  does  not  permit 
recovery  by  an  administrator  under  both  of  the  statutes  which 
are  there  called  respectively  the**death"  and  **survivar*  acts. 
While  we  entertain  different  views  upon  these  statutes,  the 
result  was  that  the  judgment  was  reversed.  The  question  is 
now  before  us  again  in  a  case  where  recovery  has  been  had 
upon  both  statutes.  It  has  always  been  the  policy  of  the 
common  law  not  to  permit  recovery  for  causing  death,  nor  to 
permit  the  survival  of  actions  for  personal  injuries.  While 
Michigan  was  still  a  territory,  the  rule  as  to  the  survival  of 
actions  for  personal  injuries  was  abrogated  by  the  passage  of 
the  survival  act,  which  covered  assault  and  batteries.  Under 
it  one  receiving  a  mortal  wound  had  a  cause  of  action  which 
would  survive.  As  yet  no  action  was  given  for  causing 
instantaneous  death,  though  death  following  as  a  consequence 
was  practically  covered  in  assault  and  battery  cases  by  the 
survival  act,  as  stated.  In  1848  the  death  act  was  passed,  and 
it  gave  to  the  administrator  a  right  to  recover  for  the  benefit  of 
the  widow  and  next  of  kin  in  certain  cases.  This  was  not  an 
absolute  right  to  the  widow  and  child  to  recover,  each  for 
herself  or  himself,  the  damages  actually  suffered,  which  would 
have  been  a  simple  provision  to  make.  It  was  hedged  about 
by  limitations.  Apparently  the  legislature  was  not  yet  pre- 
pared to  permit  an  administrator  to  recover  for  the  death  of 
the  intestate  such  sum  as  could  be  wrung  from  a  jury.  It  was 
only  when  it  could  be  shown  that  the  widow  and  next  of  kin 
had  suffered  pecuniary  injury.  Again,  they  were  not  permitted 
to  bring  several  suits.  All  must  be  recovered  through  the 
administrator.  This  implies,  to  my  mind,  that  it  was 
intended  that  all  damages  should  be  recoverable  in  one  action. 
As  the  law  then  stood,  that  was  the  only  recovery  that  could 
be  had,  after  death,  where  the  death  was  caused  by  negligence, 
because  the  right  of  action  for  such  did  not  survive.  But 
under  the  plaintiff's  theory  a  double  recovery  might  be  had 
when  death  resulted  from  assault  and  battery.  Aside  from 
the  improbability  that  the  legislature  would  intentionally  give 
the  double  remedy  in  one  class  of  cases  and  not  in  the  other, 
or  that  it  repealed  the  survival  act  as  to  assault  and  batteries 
by  implication,  we  find  the  language  of  the  act  limiting  the 
right  of  action  to  a  certain  class  of  cases,  viz.  cases  where  the 
act,  neglect,  or  default  would,  if  death  had  not  ensued,  have 
entitled  the  injured  party  to  maintain  an  action.  We  find, 
then,  that  where  death  prevented  an  action  from  accruing  to 
the  deceased,  this  act  gave  a  remedy,  and  in  no  other  case; 
in  other  words,  where  the  action  was  not  prevented  from 
accruing  it  did  not  give  a  remedy.     This  section  plainly  pro- 
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ceeds  upon  the  theory  that  death  has  prevented  a  right  of 
action  from  vesting.  Such  would  not  be  the  case  where  a 
person  lived  after  the  injury,  and  it  would  be  the  case  where 
the  death  was  instantaneous.  If  this  was  not  the  legislative 
intent,  why  was  this  language  inserted  in  the  statute?  It 
seems  clear  to  me  that  this  act  was  designed  to  cover  cases 
of  instantaneous  death,  where  there  was  no  other  remedy, 
and  that  it  was  not  designed  to  give  a  double  remedy  in  cases 
where  assault  and  battery  caused  death,  in  which  cases  the 
survival  act  already  furnished  a  complete  remedy,  giving  to 
the  next  of  kin  all  of  the  redress  which  the  deceased  would 
have  been  entitled  to,  and  not  making  it  dependent  upon  or 
limited  to  an  amount  of  actual  contribution  to  his  or  her 
support.  It  may  be  said  that  this  view  left  no  redress  to  the 
widow  and  next  of  kin  for  negligent  homicides  not  instan- 
taneous, because  such  did  not  survive  under  section  7397, 
How.  Ann.  St.  and  would  not  be  covered  by  this  construction 
of  section  8313,  as  originally  passed.  This  is  true,  but  it  does 
not  justify  our  disregarding  a  plain  condition  upon  which  the 
right  of  action  was  made  to  rest,  viz.  that  the  death  prevents 
a  right  of  action  accruing  to  the  deceased.  Subsequently  this 
omission  was  supplied  by  the  insertion  in  the  survival  act  of 
the  words  ^4or  negligent  injuries  to  the  person."  So  as  the 
law  now  stands,  the  right  of  action  is  readily  determinable. 
If  the  death  be  not  instantaneous,  the  administrator  recovers 
under  the  survival  act  the  full  measure  of  damages  for  the 
benefit  of  the  next  of  kin.  If  it  be  instantaneous,  he  recovers 
under  the  death  act,  for  the  same  persons,  a  limited  amount 
of  damages,  viz.  for  such  pecuniary  injury  only  as  they  can 
be  shown  to  have  suffered.  There  has  never  been  a  time 
when  the  common  law  has  deemed  it  wise  public  policy  to 
permit  speculation  out  of  homicides,  and  the  states  have  been 
conservative  in  permitting  recovery  for  the  death  of  a  person. 
In  New  York  a  limit  is  placed  upon  the  amount  recoverable 
under  the  death  act.  I  feel  convinced  that  in  our  own  state 
the  policy  has  been  to  carefully  limit  recovery  to  actual 
pecuniary  injury,  and  to  one  action,  and  not  to  permit  it  in 
those  cases  where  the  survival  act  is  available.  The  sections 
of  the  statute  are  quoted  in  the  opinion  of  the  writer  in  the 
Sweetland  Case.  To  my  mind  this  is  the  only  consistent 
view  to  be  taken  of  these  statutes.  It  furnishes  a  plain  and 
reasonable  rule,  and,  where  there  is  doubt  which  act  is 
applicable,  a  joinder  of  counts  will  afford  ample  protection. 
It  is  supported  by  the  decisions  of  Maine  and  New  Hampshire 
as  shown  in  the  opinion  in  the  Sweetland  Case.  There  are 
many  considerations  mentioned  in  that  opinion  which  are  not 
repeated  here,  which  are  cogent  reasons  for  this  view,  an 
important  one  being  the  effect  on  pending  cases,  which  the 
survival  act  certainly  was  intended  to  save,  but  which  fall  by 
the  death  under  another  construction,  leaving  a  recovery  under 
the  death  act  a  doubtful  contingency. 
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The  judgment  should  be  reversed  as  to  the  count  upon  the 
death  act,  and  no  new  trial  ordered,  and  affirmed  to  the  extent 
of  the  recovery  upon  the  count  based  on  the  survival  act. 
We  feel  justified  in  denying:  costs  to  either  party. 

LONG  and  GRANT,  JJ.  We  concur  with  Mr.  Justice 
Hooker  in  holding  that  a  double  remedy  does  not  exist  in 
this  class  of  cases.  These  views  were  foreshadowed  by  us  in 
the  Sweetland  Case,  117  Mich.  329,  75  N.  W.  1066,  43  L.  R. 
A.  568.  Inasmuch,  however,  as  the  majority  of  the  court  has 
determined  in  the  present  case,  under  the  circumstances 
stated,  that  the  recovery  may  be  had  under  the  survival  act« 
we  concur  in  that  conclusion,  as  the  testimony  shows  that  the 
decedent  survived  for  a  space  of  time  after  the  injury.  If  the 
injury  had  occasioned  immediate  death,  no  one  questions  but 
that  the  action  must  have  been  brought  under  the  death  act, 
and  no  other  action  would  lie.  While  we  expressed  some- 
what different  views  in  the  Sweetland  Case  upon  those  stat- 
utes, the  majority  of  the  court  now  having  held  that  the 
survival  act  applies  under  the  circumstances  here,  we  feel 
constrained  to  follow  the  rule  laid  down  by  the  majority  of 
the  court ;  and  hence  concur  in  the  opinion  written  by  Mr. 
Justice  Hooker,  so  that  a  rule  may  be  established  for  the 
guidance  of  the  circuit  courts  and  parties  in  future  cases. 

MOORE,  J.  The  troublesome  question  in  this  case  is 
whether  a  recovery  can  be  had  under  both  of  two  acts,  which, 
for  convenience,  may  be  called  the^'death  act"  and  the  ^'sur- 
vival act."  The  question  involved  here  was  discussed  in  the 
case  of  Sweetland  v.  Railway  Co.,  117  Mich.  329,  75  N.  W. 
io66,  43  L.  R.  A.  i;68.  Justice  Montgomery  was  of  the  opin- 
ion a  recovery  could  be  had  under  both  acts;  Justice  Hooker 
was  of  the  opinion  recovery  could  be  had  under  the  survival 
act,  and  not  under  the  death  act ;  Justices  Long  and  Grant 
were  of  the  opinion  recovery  could  be  had  only  under  the 
death  act ;  while  I  was  of  the  opinion  there  was  no  evidence 
to  show  the  deceased  endured  pain  and  suffering  after  her 
injury,  and  therefore,  under  the  record  as  made,  there  could 
be  no  recovery,  and  it  was  not  necessary  to  pass  upon  the 
other  question.  The  result  of  the  discussion  in  that  case  is 
that  three  of  the  judges  held  there  could  be  a  recovery  under 
the  death  act,  two  of  the  judges  held  there  could  be  a  recovery 
under  the  survival  act,  one  of  the  judges  held  there  could  be 
a  recovery  under  both  acts,  and  one  of  the  judges  expressed 
no  opinion  as  to  whether  a  recovery  could  be  had  under  either 
or  both  of  these  acts;  so  that  it  cannot  be  said  the  question 
is  concluded  in  this  court.  No  legal  question  has  been  brought 
to  my  attention  recently  in  which  there  is  more  conflict  in  the 
decisions  of  the  courts.  The  opinions  are  contradictory,  and 
it  would  be  difficult  to  reconcile  them  with  each  other.  In 
1889  a  series  of  articles  appeared  in  28  Am.  Law  Reg.  (N.  S.) 
385.  513.  577.  wherein  the  writer  undertakes  to  call  attention 
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to  the  decisions  both  in  Ene:land  and  this  country  under  the 
title  of  "Statutory  Liability  for  Causing  Death.**  In  this 
discussion  there  is  a  review  and  analysis  of  nearly  all  the 
cases  which  had  been  decided  up  to  the  time  the  articles  were 
written.  A  reference  to  this  series  of  articles  will  show  how 
conflicting  have  been  the  decisions.  As  a  result  of  the  dis- 
cussion, the  learned  author  reaches  the  following  conclusion, 
which  I  think  is  fully  justified  by  the  authorities:  **With 
this  review  of  the  authorities,  including  all  of  importance 
which  have  come  to  our  notice,  bearing  upon  the  question  of 
construction  which  we  proposed  at  the  outset,  let  us  return  to 
a  consideration  of  that  question  upon  its  merits.  We  have 
no  hesitation  in  declaring  a  preference  for  the  view  which 
regards  the  right  of  action  given  by  Lord  Campbell's  act  and 
those  of  our  America^  statutes  which  do  not  differ  widely 
from  it  in  form,  as  a  new  right  of  action,  and  not  a  revival 
or  continuation  of  a  common-law  right  possessed  by  the 
deceased.  When  we  consider  (i)  that  the  purpose  of  action 
is  to  compensate  certain  persons  for  the  indirect  injury  to 
them,  involved  in  causing  the  death  of  another ;  (2)  that  the 
right  of  actipn  thus  given  is  not  conditional  upon  a  right  of 
action  having  vested  in  the  deceased,  but  arises,  as  well  in 
cases  of  instantaneous  death  as  others,  the  remedy  being  in 
fact  particularly  called  for  in  cases  of  sudden  death ;  and  (3) 
that  the  damages  given  in  the  action  entirely  exclude  such 
as  the  deceased  himself  could  have  recovered, — we  find  it  im- 
possible to  reach  any  other  conclusion.  It  is  frequently  said 
that  the  scope  of  the  original  right  of  action  which  the 
deceased  would  have  had  is  merely  enlarged  so  as  to  embrace 
the  injury  resulting  from  the  death  (see  Cooley,  Torts,  264), 
but  this  attempted  explanation  of  the  different  rule  of  dam- 
ages applied  in  the  action  under  the  statute  will  not  serve  its 
purpose,  since  not  only  are  new  damages  included  in  the  new 
action,  but  the  old  damages  are  entirely  excluded.  The 
remedy  is  not  enlarged  to  embrace  the  death,  but  is,  under 
the  statute,  confined  to  the  death.  It  is  sometimes  said  that 
it  is  impossible  to  draw  a  line  severing  with  accuracy  the 
damages  to  the  person  injured  from  those  to  his  relatives. 
See,  for  example,  Holton  v.  Daly  (1882)  106  111.  131  (page 
140  of  opinion).  But  it  is  a  sufficient  answer  to  this  objection 
that  both  the  language  of  the  statute  and  all  the  decisions 
construing  it  require  such  a  line  to  be  drawn.  Then,  again, 
it  is  said  that,  although  the  measure  of  damages  is  different 
from  what  it  would  be  in  an  action  by  the  injured  person  in 
his  lifetime,  the  cause  of  action  is  in  both  cases  the  same;  that 
is,  the  wrongful  act,  neglect,  or  default.  The  simple  answer 
to  this  statement  is  that  the  two  actions  are  brought  for 
different  consequences  of  the  same  act,  and  are  certainly  as 
distinct  from  each  other  as  is  the  action  brought  by  a  husband 
or  father  for  an  injury  to  his  wife  or  child  from  the  personal 
action  of  the  wife  or  child  for  the  same   injury.     The  view 


Am  A  Kng  DBATH  BY  WRONGFUL  ACT  397 

RCas 

Dolson  V.  Ivake  Shore,  etc,  Ry.  Co 

that  the  right  of  action  given  by  the  statute  is  merely  a  con- 
tinuance of  the  common-law  right  of  action  was  first  broached, 
as  we  have  seen,  when  the  question  of  permitting  two  recov- 
eries arose.  In  our  view,  the  courts,  in  their  anxiety  to  pre- 
vent what  was  deemed  a  most  undesirable  result,  overshot  the 
mark,  and  advanced  a  theory  of  the  statute  which  they  could 
not  successfully  defend,  and  which  was,  perhaps,  not  nec- 
essary to  accomplish  the  desired  end.  *  *  *  As  to  the 
right  to  maintain  two  actions  after  the  death  of  the  injured 
person  (supposing  him  not  to  have  recovered  damages  in 
his  lifetime),  where  there  is,  in  addition  to  the  special  act,  a 
general  provision  of  law  making  rights  of  action  for  injury  to 
the  person  survive,  it  seems  that  such  right  should  be  ordi- 
narily recognized,  in  the  absence  of  an  express  provision  to 
the  contrary.  The  opposite  and  inconsistent  courses 
adopted  by  different  courts  in  the  attempt  to  escape  from  this 
result  seem  to  convict  them  all  of  being  without  warrant.  If 
this  is  the  correct  view,  it  will  sometimes  happen  that  two 
actions  will  be  maintainable  after  death,  one  representing  the 
injured  person's  cause  of  action,  the  other  the  family's  cause 
of  action,  when,  at  the  same  time,  a  recovery  upon  the  former, 
before  death,  would  have  precluded  any  further  recovery 
whatever;  and  it  may  be  urged  as  an-  objection  to  the  view, 
therefore,  that  it  involves  an  inconsistency.  There  is  seeming 
force  in  this  objection,  but  the  charee  of  inconsistency  should 
be  laid  at  the  door  of  the  legislature,  which  enacts  the  stat- 
utes. From  the  fact  that  the  special  statute  only  provides 
for  an  action  after  death  when  none  has  been  brought  in  the 
lifetime,  it  cannot  properly  be  inferred  that  there  is  to  be 
only  a  single  action  after  death,  when  there  has  been  none 
during  the  lifetime,  because,  if  for  no  other  reason,  there  is 
nothing  to  indicate  under  which  statute  such  action  shall  be 
brought,  which  right  of  action,  which  liability  is  to  have  the 
preference.  It  should  be  said  that  the  phraseology  of  the  first 
section  of  the  English  act  cannot  be  used  with  any  propriety 
where  the  general  law  provides  for  the  survival  of  causes  of 
action  for  injury  to  the  person,  as  it  assumes  that  such  causes 
of  action  do  not  survive;  and,  if  so  used,  the  circumstance  of 
its  origin  should  be  taken  into  account  in  the  attempt  to  con- 
strue the  statute  in  competition  with  the  survival  act.  The 
language  in  such  case  must  be  recognized  as  merely  contain- 
ing an  erroneous  assumption  with  reference  to  the  law  of  the 
state  where  it  is  adopted,  and  should  not  be  deemed  to  have 
been  used  with  the  intent  either  of  cutting  down  the  survival 
act,  or  of  restricting  the  natural  meaning  and  operation  of 
the  statute  itself.''     28  Am.  Law  Reg.  (N.  S.)  580-584. 

After  the  case  of  Sweetland  v.  Railway  Co.  was  before  this 
court,  the  question  involved  here  was  before  the  court  in 
Brown  v.  Railroad  Co.,  102  Wis.  137,  77  N.  W.  748,  78  N.  W. 
771,  44  L.  R-  A.  579,  where  there  is  a  very  full  and  able  dis- 
cussion, in  which,  referring  to  the  provisions  of  the  statute. 
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the  following  laneruage  appears:  "They  refer  to  entirely 
distinct  losses,  recoverable  in  different  rights, — the  one  in  the 
right  of  the  deceased  for  the  loss  occasioned  to  him ;  the  other 
in  the  right  of  the  surviving  relatives  for  the  loss  to  them. 
Both  are  dependent  on  the  injury,  but  only  one  dependent 
on  the  death  with  surviving  relatives  to  take  under  the  stat- 
ute. The  language  of  one  provision  is  that  'actions  for  per- 
sonal injuries  shall  survive,'  and  of  the  other,  'in  case  of  the 
death  of  a  person  by  the  wrongful  act  of  another, '  under  cer- 
tain circumstances  named,  the  wrongdoer  'shall  be  liable  to 
an  action  for  damages,  notwithstanding  the  death  of  the  per- 
son injured,  if  the  death  be  caused  in  this  state. '  The  only 
condition  of  the  right  of  action  in  the  former  case  is  the 
existence  of  the  actionable  claim  for  damages  at  the  time  of 
the  death  of  the  injured  party.  The  statute  creates  no  new 
liability,  but  prevents  the  lapsing  by  death  of  an  old  one.  The 
only  condition  of  liability  under  the  other  provision  is  the 
existence  of  an  actionable  claim  in  the  right  of  the  injured 
party  at  the  time  of  his  death  and  the  existence  of  the  ben- 
eficiaries mentioned  in  the  statute.  The  liability  of  the 
wrongdoer,  while  dependent  on  the  condition  named,  is  not 
on  the  actionable  claim  called  for  to  satisfy  such  condition, 
but  on  a  new  right  created  by  the  statute, — the  right  of  the 
surviving  relatives  to  compensation  for  the  loss  which  falls 
upon  them.  The  language  of  the  statutes,  when  viewed  in  the 
light  of  the  evident  legislative  purpose,  is  too  plain  to  justify 
courts  in  interpolating  into  them  language  not  there  by  nec- 
essary implication  from  the  context,  in  order  to  make  them 
accord  with  the  ideas  of  judges  as  to  the  best  legislative  policy. 
The  judicial  function,  we  need  not  say  here,  does  not  extend 
so  far.  It  calls  for  a  firm  adherence  to  the  law  as  written,  if 
valid,  without  regard  to  individual  opinions  as  to  its  being 
good  or  bad.  In  this  we  do  not  intend  to  suggest  that  the 
law  in  question,  as  construed  here,  is  a  bad  law.  On  the  con- 
trary, there  appears  to  be  much  wisdom  in  providing  that  a 
person  who  wrongfully  causes  a  personal  injury  to  another 
shall  not  profit  by  that  other's  death,  so  far  as  actual  dam- 
ages go,  either  to  the  deceased  person,  or  to  the  wife,  husband, 
or  lineal  descendants  or  ancestors  of  such  person.  True,  as 
claimed  by  the  learned  counsel  for  respondent,  and  before 
indicated,  several  courts,  for  whose  judgment  we  entertain 
high  regard,  in  construing  similar  statutes,  have  decided  that 
the  right  of  action  to  surviving  relatives  is  exclusive,  and  that 
the  personal  injury  action  that  survives  under  section  4253, 
Rev.  St.  Wis.,  does  not  include  those  where  death  ensues 
from  the  injury.  A  good  example,  among  others  cited  in 
counsel's  brief,  is  Holton  v.  Daly,  106  111.  131.  That  learned 
court  reasons  that  there  is  but  one  ground  of  liability, — the 
wrongful  act, — and,  as  all  claims  for  damages  grow  out  of  the 
one  wrong,  it  is  unreasonable  to  say  the  legislature  intended 
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there  shall  be  two  causes  of  action  based  upon  it;  that  the 
more  reasonable  view  is  that  the  act  making  causes  of  action 
for  personal  injuries  survive  should  be  considered  as  referring 
to  a  special  class  of  actions,  not  included  in  those  named  in 
the  general  provision  giving  a  right  of  action  to  surviving 
relatives;  that  without  that  construction  there  would   be  a 
repugnance  between  the  two  provisions.     The  fallacy  of  that 
reasoning    is  easily    apparent.     True,  in  the  circumstances 
named,  there  is  but  one  wrongful  act,  but  that   is  not  the  sole 
eround  of  action  in  the  right  of  the  deceased  or  the  survivor. 
It  takes  the  wrongful  act  and  the  loss  to  make  the  complete 
cause  of  action,  and,  as  the  loss  to  the  person  upon  whom  the 
injury  is  inflicted  must  be  recovered  by  or  in   his  right,  and 
the  loss  to  the  surviving  relatives  by  or  in  their  right,  the 
causes  of  action  are  clearly  distinct.     It  does  not  require, 
apparently,  much  clearness  of  mental  perception  to  discover 
that,  if  several  persons  are  made  to  suffer  pecuniary  Ipss  by 
one  wrongul  act,  each  may  very  properly  have  his  independ- 
ent cause  of  action  and  remedy  for  the  loss  resulting  to  him ; 
and  that,  generally,  in  order  to  do  complete  justice,   in  the 
absence  of  some  provision  for  a  recovery  for  the  benefit  of  all 
and  a  distribution  of  the  proceeds,  separate  causes  of  action 
must  necessarily  exist.     The    views    of    the  Illinois    court 
accord  with  the  judgment  of  the  supreme  court  of  Kansas. 
McCarthy  v.    Railroad  Co.,    i8  Kan.  46,   26  Am.  Rep.  742; 
City  of  Eureka  v.  Merrifield,  53  Kan.  794,  37Pac.  113;  Martin 
V.  Railway  Co.,  58  Kan.  475,  49  Pac.  60$.     It  is  significant 
that  the  former  treats  the  act  for  the  survivorship  of  the  right 
to  recover  damages  to  the  deceased  for  the   benefit  of  his 
estate  as  a  special  provision,  and  that  for  the  benefit  of  sur- 
viving relatives  as  a  general  act,  and  that,  giving  them  a 
literal  interpretation,  they  are  repugnant  to  each  other  in 
part;  while  the  latter  reverses  the  situation,  treating  the  act 
of  the  claim  for  damages  to  the  deceased  as  general,  and  that 
for  the  benefit  of  surviving  relatives  as  special,  the  latter  being 
intended  to  take  away  the  right  of  survivorship  for  the  benefit 
of  the  estate,  which  would  otherwise  be  given   by  a  literal 
reading  of  the  former  provision.     The  fallacy  of  both  processes 
of  reasoning  grows  out  of  a  failure  to  observe  the  distinction 
between  the  wrong  and  the  resulting  loss;  that,  though  there 
be  but  one  wrongful  act  and  one  physical  injury,  there  may 
be  several  persons  that  suffer  distinct  losses,  some  of  which 
are  actionable  at  common  law  and  some  actionable  dependent 
on  the  statute.     Justice  Brewer,  who  was  a  member  of  the 
Kansas  court  at  the  time  the  first  decision  there  was  rendered, 
and  concurred  in  it,  referring  to  the  subject  when  he  was  later 
called  upon  to  consider  the  matter  as  a  member  of  the  federal 
bench,  in  the  case  of  Hulbert  v.  City  of  Topeka  (C.   C.)  re^ 
ported  in  34  Fed.  510,  said,  substantially,  that  he  doubted  the 
correctness  of  his  former  opinion,  and  followed  it  only  iq 
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deference  to  the  settled  judicial  policy  of  Kansas,  the  cause 
being  one  that  arose  there ;  that  the  basis  of  recovery  under 
the  two  provisions  of  law  under  consideration,  the  one  for 
the  benefit  of  the  estate  of  the  decedent,  and  the  other  for 
the  benefit  of  his  surviving  relatives,  are  entirely  distinct,  the 
former  being  based  upon  survivorship  of  the  claim  of  the 
deceased,  taking  no  note  of  the  pecuniary  loss  to  relatives,  and 
the  other  on  survivorship  of  relatives  mentioned  in  the  statute, 
taking  no  note  of  damages  to  the  decedent;  that  the  latter  pro- 
ceed regardless  of  whether  the  death  was  instantaneous  or  fol- 
lowed after  months  of  pain  and  suffering,  being  damages  to  rela- 
tives by  death,  to  be  measured  by  their  pecuniary  loss  caused 
thereby,  while  the  former  is  for  loss  that  would  otherwise  be 
a  permanent  injury  to  the  estate  itself.  For  further  illus- 
trations of  the  distinction,  the  following  in  Mr.  Justice  Wil- 
son's opinion  in  Needham  v.  Railway  Co.,  38  Vt.  294,  is 
quoted  by  Justice  Brewer:  *The  principles  on  which  the 
intestate's  cause  of  action  rested  at  common  law  are  the  same, 
irrespective  of  the  cause  of  his  death.'  It  *died  with  his  per- 
son, but  is  revived  by  the  statute  in  favor  of  his  administrator. ' 
It  includes  'nothing  more  than  his  intestate's  cause  of  action. 
The  statute  simply  revives,  but  does  not  enlarge,  the  com- 
mon-law right  of  the  intestate. '  The  provision  for  surviving 
relatives  *  introduced  principles  wholly  unknown  to  the  com- 
mon law,  namely,  that  the  value  of  a  man's  life  to  his  wife 
and  next  of  kin  constitutes  a  part  of  his  estate.'  'Such  dam- 
ages to  the  widow  and  next  of  kin  begin  where  the  damage  of 
the  intestate  ended,  viz.  with  his  death. '  The  weakness  of 
the  theory  that  the  action  for  injuries  to  the  person  which 
survive  includes  only  those  not  covered  by  the  statute  for  the 
benefit  of  surviving  relatives  is  further  illustrated  by  the  fact 
that  courts  adhering  to  that  view  uniformly  refer  to  Read  v. 
Railway  Co.,  L.  R.  3  Q.  B.  555.  The  decision  there  is  only 
to  the  effect  that,  if  an  injured  person  have  satisfaction  of  his 
claim  before  death,  the  subsequent  death  from  the  injuries 
does  not  confer  a  right  of  action  upon  surviving  relatives ;  that 
such  right  exists  only  where  there  is  an  injury  to  a  person, 
and  there  is  an  existing  claim  for  damages  therefor  at  the  time 
of  his  death.  Justice  Blackburn,  who  delivered  the  opinion, 
said,  in  substance,  that  the  proper  construction  of  the  statute 
is  that  it  gives  a  right  of  action  to  certain  surviving  relatives 
of  a  person  when  death  was  caused  by  the  wrongful  act  of 
another,  where  he  had  not  received  satisfaction  in  his  life- 
time, and  that  to  go  further  would  be  straining  the  language 
of  the  law.  That  seems  plain.  The  language  of  our  statute 
is  that  liability  of  the  wrongdoer  exists  where  the  deceased 
could  have  recovered  if  death  had  not  ensued.  That  clearly 
excludes  the  idea  that  where  the  decedent  receives  satisfaction 
for  his  injuries,  the  conditions  requisite  to  the  right  of  surviv- 
ing relatives  may  exist  notwithstanding.     There  is  nothing  in 
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Read  v.  Railway  Co.  in  conflict  with  Blake  v.  Railway  Co., 
ID  Eng.  Law  &  Eq.  443.  where,  in  a  very  instructive  opinion 
by  Coleridge,  J.,  it  is  said  that  Lord  Campbell's  act  does  not 
transfer  to  the  surviving  relatives  mentioned  the  claim  for 
damages  previously  possessed  by  the  deceased,  but  gives  to 
them  an  independent  cause  of  action  for  damages  peculiarly 
incident  to  their  relation  to  the  deceased.  The  two  cases  are 
often  cited  to  opposite  views,  but  are  in  fact,  when  correctly 
understood,  in  perfect  harmony.  The  one  holds  that  the 
right  of  the  relatives  named  in  the  statutes  is  separate  and 
distinct  from  that  possessed  by  the  deceased;  the  other,  that 
the  right  of  the  relatives  is  contingent  on  the  death  of  the 
injured  person  without  having  satisfied  his  claim  for  dam- 
ages. 

I  can  see  no  fault  in  the  reasoning  contained  in  these  ex- 
cerpts, and  think  it  entirely  in  harmony  with  the  suggestions 
contained  in  Hyatt  v.  Adams,  i6  Mich.  i8o,  and  Hurst  v. 
Railway  Co.,  84  Mich.  539,  48  N.  W.  44.  The  language  of 
the  two  acts  is  not  ambiguous.  There  is  nothing,  to  my 
mind,  in  the  language  of  the  death  act  which  indicates  it  was 
intended  to  repeal  the  survival  act ;  or  in  the  language  of 
either  act  which  precludes  the  representative  of  the  estate  of 
the  deceased  from  recovering  for  the  benefit  of  the  estate 
under  the  survival  act,  and  for  the  benefit  of  the  persons 
entitled  to  the  personal  property  of  the  deceased  under  the 
death  act.  I  agree  with  the  Chief  Justice  that  the  judgment 
should  be  affirmed. 


Lipscomb  ei  a/,  v.  Houston  &  T.  C.  Ry.  Co.  ei  al, 

{Supreme  Court  of  Texas ^  Nov,  ^,  /po/.) 

[64  S.  W.  Rep.  923.] 

Application  of  Statute  Giving  Right  of  Action  for  Death — Express  Com- 
panies. 
Rev.  St.  art.  3017,  giving  an  action  for  a  death  caused  by  the  neg- 
ligence of  the  proprietor,  owner,  charterer,  or  hirer  of  any  railroad 
or  other  vehicle,  for  the  conveyance  of  goods  or  passengers,  gave  no 
action  against  an  express  company  which,  under  contract,  had  a  par- 
ticular car,  or  a  part  of  a  car,  in  a  train  exclusively  controlled  by  a 
railroad. 

Same — Act  of  Employee. 

Rev.  St.  art.  3017,  giving  an  action  for  death  caused  by  the  negli- 
gence of  another,  gives  no  action  against  a  master  or  principal  for  a 
death  caused  by  the  act  of  a  servant. 

Same — Liability  for  Intentional  Killing  by  Employee  Guarding  Property. 
Rev.  St.  art.  3017,  giving  an  action  for  a  death  caused  by  the  neg- 
ligence of  a  railroad,  gives  such  action  for  an  intentional  killing  by 
an  employee  of  the  railroad  committed  in  guarding  its  property,  and 
done  because  of  a  mistake  resulting  from  want  of  proper  care. 

23  (N  s)  A  &  E  R  Cas— 26 
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Authority  to  Hire  Assistants— Question  for  Jury.* 

Where  a  railway  station  agent  employed  a  person  to  guard  the  rail- 
road and  express  office,  and  such  person  killed  plaintiff's  decedent  by 
a  mistake  resulting  from  want  of  due  care,  it  was  error  to  direct  a 
verdict  for  plaintiffs,  as  the  agent's  authority  to  employ  such  person 
was  a  question  for  the  jury. 

Same— Duty  to  Protect  Other  Employees— Question  for  Jury. 

Where  a  railway  agent,  believing  that  the  station  was  about  to  be 
burglarized,  secured  others  to  guard  the  place,  and  during  the  night 
a  locomotive  traveling  on  the  road  got  out  of  repair  near  the  station, 
and  the  engineer,  on  going  to  the  station  for  the  alleged  purpose  of 
getting  orders,  was  shot  and  killed  by  mistake,  in  an  action  against 
the  company  for  his  death  it  was  error  to  direct  verdict  for  plaintiffs, 
as  it  was  a  question  for  the  jury  whether  or  not  it  was  the  defendant's 
duty  to  give  the  guards  instructions  to  protect  other  employees  and  to 
warn  other  employees  of  the  danger. 

Opinion  Evidence  as  fo  Power  of  Station  Agent  to  Employ  Guard  for 
Station. 
Where  it  appeared  that  the  duties  and  powers  of  a  railway  station 
agent  rested  on  usage  rather  than  contract,  it  was  error  to  allow  a 
witness  to  state  his  opinion  that  if  such  an  agent  believed  the  depot 
was  about  to  be  robbed,  and  thought  it  necessary,  he  could  hire  others 
to  care  for  and  protect  the  property. 

Wrongful  Death— Damages— Evidence  as  to  Decedent's  Morality. 

In  action  for  causing  the  death  of  plaintiffs'  decedent,  evidence  that 
decedent  was  a  church  member,  and  did  not  use  profane  language, 
was  too  remote  on  the  measure  of  damages. 

Same — Same— Effect  of  Receiving  Money  on  Life  Insurance  Policies. 

In  an  action  for  the  negligent  killing  of  plaintiffs'  decedent,  evi- 
dence that  plaintiffs  had  received  money  on  policies  of  insurance  on 
decedent's  life  was  inadmissible. 

Error  to  court  of  civil  appeals  of  Fourth  supreme  judicial 
district. 

Action  by  Bettie  Lipscomb  and  others  against  the  Houston 
&  Texas  Central  Railway  Company  and  others.  There  was 
a  judgment  of  the  court  of  civil  appeals  (62  S.  W.  954)  revers- 
ing the  judgment  in  plaintiffs'  favor,  and  they  bring  error. 
Affirmed  in  part. 

Carden  &  Carden  and  M.  M.  Parks,  for  plaintiffs  in   error. 

R.  De  Armond  and  W.  J.  J.  Smith,  for  defendant  in  error 
railway  company. 

Alexander  &  Thompson,  for  defendant  in  error  express 
company. 

WILLIAMS.  J.  This  action  was  brought  by  plaintiffs,  the 
widow  and  minor  children  of  John  Lipscomb,  to  recover 
damages  for  the  killing  of  John  Lipscomb  by  persons  alleged 
to  have  acted  in  such  killing  as  the  servants  of  the  two  com- 
panies. In  the  district  court,  upon  a  trial  before  a  jury,  a 
verdict  for  the  plaintiffs  against  both  companies  was  directed, 

*As  to  the  authority  of  employees  to  hire  assistants,  see  5  Rap.  & 
Mack's  Dig.  4  et  seq. ;    1  Am.  &  E^ng.  Enc.    Law  (2d  Ed. )  972  et  seq. 

As  to  the  master's  liability  for  assaults  by  his  employees,  see  Bir- 
mingham Ry.  &  Electric  Co.  z/.  Baird  (Ala.),  22  Am.  8l  Eng.  R.  Cas., 
N.  S.,  909,  and  notes,  924  et  seq. ;  Turley  v.  Boston  &  M.  R.  R. 
(N.  H.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  440,  and  note  442  et  seq. 
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the  only  question  left  to  the  jury  being  as  to  the  amount  of 
the  damages.  Upon  appeal  to  the  court  of  civil  appeals,  it 
-was  held  by  that  court  that  the  express  company  was  not 
shown  to  be  one  of  the  classes  of  persons  made  liable  by  the 
statute  for  a  killiner  by  its  servants,  and  that  the  railroad  com- 
pany was  not  made  liable  for  the  killing  in  question  by  its 
servants,  held  to  have  been  an  intentional  and  not  a  negligent 
one,  without  allegation  and  proof  of  the  unfitness  of  such 
servants,  and  the  judgment  of  the  district  court  was  reversed, 
and  the  cause  remanded.  This  writ  of  error  was  erranted 
upon  the  allegation  in  the  application  of  the  plaintiffs  that  the 
decision  of  the  court  of  civil  appeals  practically  settled  the 
case  against  them,  and  all  the  questions  raised  on  the  appeal 
are  before  this  court. 

The  evidence  showed  that  Lipscomb  was  shot  at  the  station 
of  the  railroad  company  at  Rice,  at  about  5  o'clock  in  the 
naorning  of  October  10,  1899,  by  one  Gatlin,  who  had  been 
stationed  in  the  buildingr  by  one  Moore,  the  station  agent  of 
the  railroad  company,  and  the  local  agent,  also,  of  the  express 
company,  to  keep  watch  for  and  catch  burglars.  The  station 
had  been  entered  several  times,  and  goods  in  the  possession 
of  the  express  company  had  been  stolen,  and  Moore,  for 
several  nights  before  the  killing  of  Lipscomb,  had  kept  watch 
in  the  station  until  12  or  i  o'clock,  and  had  caused  Gatlin  and 
one  West  to  arm  themselves  and  guard  the  station  for  the 
remainder  of  the  night.  His  only  instructions  to  them  were 
to  catch  the  burglars.  Lipscomb  and  Davenport  were  the 
engineer  and  fireman,  respectively,  upon  a  freight  train  of 
the  railroad  company  which  was  traveling  nothward  through 
Rice  to  Ennis.  At  a  point  south  of  Rice  the  boiler  became 
so  impaired  as  to  render  it  impracticable  to  carry  the  train 
through,  and,  upon  telegraphic  orders  from  head  quarters  at 
Ennis,  those  in  charge  of  it  left  the  cars  composing  the  train 
at  one  of  the  stations,  and  proceeded  northward  with  only  the 
engine  and  caboose.  When  Rice  was  reached  the  boiler  had 
failed  so  that  it  was  impossible  to  carry,  it  further,  and  the 
engine  and  caboose  were  carried  past  the  station,  and  backed 
into  the  switch  north  of  it.  The  engineer  and  fireman  then 
went  together  to  the  station  to  report  the  condition  and  get 
orders,  which,  according  to  some  of  the  evidence,  was  in  the 
line  of  their  duty.  Finding  the  doors  of  the  waiting  room 
locked,  they  went  to  the  window,  and  made  noise  which 
awakened  Gatlin,  who,  with  West,  was  asleep  in  the  room, 
and  he,  mistaking  them  for  burglars,  fired  his  gun  at  Lipscomb, 
whom  he  saw  at  the  window,  and  inflicted  the  wounds  from 
which  he  died.  The  acts  and  appearance  of  Lipscomb  and 
Davenport  immediately  preceding  the  shooting  are  told  in 
detail  by  the  witnesses,  with  some  differences;  the  purpose 
on  the  one  hand  being  to  show  that  there  was  nothing  to 
occasion  Gatlin's  mistake,  and  on  the  other  hand  to  show 
that  the  appearance  and  movements  of  the  parties  were  such 
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as  to  reasonably  justify  his  belief  that  they  were  bore:iars 
trying  to  enter  the  depot,  and  that  just  before  he  fired  the 
party  at  the  window,  Lipscomb,  was  preparing  to  shoot  him. 

No  notice  had  been  given  to  employees  of  the  presence  of 
armed  guards  in  the  station  or  of  any  dangers  to  be  encountered 
in  approaching  it  at  night.  Some  of  the  evidence  tends,  how- 
ever, to  show  that  Rice  was  not  a  night  office,  that  the  opera- 
tor was  not  expected  to  be  there  at  such  hours  as  that  at  which 
Lipscomb  went  to  it,  that  it  was  the  duty  of  conductors  to 
attend  to  such  matters,  and  that  the  one  in  charge  of  this 
train  did  not  go  to  this  office,  because  he  knew  the  operator 
would  not  be  there.  Moore  was  paid  a  salary  by  the  railroad 
company  for  his  services  to  it,  and,  as  compensation  for  his 
services  to  the  express  company,  received  a  commission  upon 
moneys  taken  in  for  it.  While  he  was  the  common  agent  of 
the  two  companies,  he  was  not  employed  by  them  jointly, 
but  his  ordinary  duties  in  one  were  distinct  from  those  due  to 
the  other.  Whether  or  not  he  was  authorized  to  employ 
guards  for  such  purposes  as  that  for  which  he  secured  the  serv- 
ices of  Gatlin  and  West,  and«  if  so,  whether  he  in  fact  em- 
ployed them  in  behalf  of  either  or  both  of  the  companies,  and 
of  which  one,  were  disputed  questions  in  the  trial. 

There  was  the  testimony  of  one  witness,  of  the  admissibility 
of  which  we  shall  treat  further  on,  which  tended  to  show  that 
Moore's  authority  as  station  agent  embraced  that  of  enlisting 
the  aid  of  others  to  guard  and  protect  the  station  and  other 
property  in  his  charge.  Besides  this,  there  was  no  evidence 
which  went  further  than  to  show  that  it  wasMoore*s  duty,  and 
that  he  had  the  authority  himself  to  take  care  of  the  property 
and  secure  it  asrainst  depredation,  and  there  was  direct  testi- 
mony that  he  and  other  station  agents  were  not  empowered 
to  employ  extra  help  for  any  purpose  without  the  permission 
of  their  superiors,  which  was  not  obtained  in  this  instance. 
Gatlin  had  previously  worked  at  intervals  about  the  station  in 
handling  freight,  but  was  not  a  regular  employee  for  any  pur- 
pose, nor  was  West.  They  were  not  hired  by  Moore,  but 
volunteered  their  services  to  aid  him  in  catching  the  burglars. 
Nothing  was  said  between  the  parties  to  indicate  that  they 
were  employed  for  the  one  company  or  the  other,  but  their 
services  were  simply  accepted  by  Moore  in  the  general  way 
stated,  and  he  assisted  them  in  procuring  arms. 

The  evidence  does  not  show  that  any  of  the  cars  used  by  the 
express  company  belonged  to  it,  or  that  it  had  hired  or  chartered 
any  of  them,  or  that  it  had  the  exclusive  actual  control  of  any 
of  them.  The  cars  used  by  it  were  in  the  trains  run  by  the 
railroad  company,  and  were  owned,  carried,  and  controlled 
by  the  latter  company,  except  that  the  express  company, 
under  contract  with  the  railroad  company,  had  a  particular 
car  in  the  train,  or,  if  its  business  did  not  require  a  whole  car, 
a  portion  of  one,  provided  for  its  use,  to  be  occupied  by  its 
agent  with  the  matter  carried  by  it.     There  was  no  pleading 
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or  evidence  that  this  company  owned  or  had  chartered  or  hired 
any  other  vehicle.  Under  the  contract,  the  express  company 
also  had  the  right  to  receive  and  store  its  gfoods  in  the  depot 
building,  and  to  have  its  agent  transact  its  business  there,  so 
as  not  to  interfere  with  the  business  of  the  railroad  company. 

We  are  of  the  opinion  that  the  court  of  civil  appeals  prop- 
erly held  that  the  pleadine  and  evidence  failed  to  show  that 
the  express  company  was  liable,  for  the  reason  that  it  is  not 
made  to  appear  that  such  company  comes  within  the  pro- 
visions of  the  statute  giving  actions  for  injuries  resulting  in 
death.  Rev.  St.  art.  3017.  The  first  subdivision  of  the 
article  referred  to  gives  such  an  action  ''when  the  death  as 
caused  by  the  negligence  or  carelessness  of  the  proprietor, 
owner,  charterer  or  hirer  of  any  railroad,  steamboat,  stage 
coach,  or  other  vehicle  for  the  conveyance  of  goods  or  passen- 
gers ;  or  by  the  unfitness,  negligence  or  carelessness  of  their 
servants  or  agents. ''  The  express  company  is  not  shown  to  be 
either  one  of  these.  The  most  that  is  pleaded  and  proved  is 
that  it  had  engaged  space  in  cars  otherwise  wholly  controlled 
by  the  railroad  company,  in  which  goods,  in  charge  of  its 
agents,  were  transported  by  the  latter  company.  No  sense  of 
any  of  the  words  used  in  this  subdivision  of  the  statute  would 
include  it.  It  is  true,  other  provisions  of  the  statute  declare 
express  companies  to  be  common  carriers,  but  article  3017 
does  not  create  the  liability  against  common  carriers,  eo 
nomine,  but  only  declares  it  against  the  classes  named.  The 
second  subdivision  gives  an  action  when  the  death  is  caused 
by  the  wrongful  act,  negligence,  unskillfulness,  or  default  of 
another.  It  is  held  in  the  case  of  Hendrick  v.  Walton,  69 
Tex.  192,  6  S.  W.  749,  upon  full  consideration,  that  this  gives 
no  action  against  the  principal  or  master  for  a  death  caused 
by  the  act  of  the  agent  or  servant ;  and,  although  it  is  held  in 
Fleming  v.  Loan  Agency,  87  Tex.  238,  27  S.  W.  126,  26  L. 
R.  A.  250,  that  under  this  subdivision  a  corporation  may  be 
made  responsible  for  a  death  caused  by  its  own  act  or  omission, 
this  in  no  way  changes  the  rule  stated  in  the  former  case. 
The  only  contention  here  is  that  the  express  company  should 
be  held  liable  for  the  act  of  its  servants.  The  action  must 
stand  or  fall  by  the  terms  of  the  statute,  which  cannot  be  ex- 
tended to  include  cases  omitted  from  its  provisions.  Turner 
V.  Cross,  83  Tex.  218,  i8  S.  W.  578,  15  L.  R.  A.  262.  The 
plaintiffs  have  admitted  in  their  application  ior  writ  of  error, 
in  order  to  give  jurisdiction  to  this  court  over  a  reversed  and 
remanded  cause,  that  they  can  produce  no  additional  facts  to 
make  a  case  against  the  express  company,  and  it  is  therefore 
the  duty  ef  this  court  to  render  final  judgment  in  favor  of  that 
company. 

The  railroad  company  is  made  liable  for  a  death  caused  by 
its  own  negligence  or  that  of  its  servants,  and  the  next  question 
is  as  to  the  correctness  of  the  holding  of  the  court  of  civil 
appeals,  as  matter  of  law,  that  the  shooting  of  Lipscomb  was 
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the  willful  and  intentional  act  of  Gatlin,  and  that,  therefore, 
the  railroad  company  is  not  responsible  for  it.  In  discussing 
this  question,  we  shall  assume  for  the  present  that  Gatiin  was 
the  servant  of  the  railroad  company.  The  statute  making 
such  companies  responsible  for  the  negligence  of  its  servants 
at  once  brings  into  consideration  the  relation  of  master  and 
servant,  and  some  part,  at  least,  of  the  common  law  governing 
that  relation.  The  master  or  principal  is  made  responsible 
for  the  negligence  of  the  servant  or  agent;  that  is,  for  negli- 
gence of  the  latter  happening  while  they  are  acting  in  such 
capacity.  The  rule  of  respondeat  superior,  to  some  extent  at 
least,  is  thus  imported  by  the  statute  into  such  cases.  As  it 
is  established  by  the  better  authorities  and  enforced  in  this 
court,  that  rule  does  not  make  the  responsibility  of  the  master 
depend  on  the  question  whether  an  injury  inflicted  by  the 
servant  was  willful  and  intentional  or  unintentional,  but  upon 
the  question  whether  the  servant,  when  he  did  the  wrong, 
acted  in  the  prosecution  of  the  master's  business,  and  within 
the  scope  of  his  authority,  or  had  stepped  aside  from  that 
business,  and  done  an  individual  wrong.  Railroad  Co.  v. 
Cooper.  88  Tex.  6io,  32  S.  W.  517,  and  authorities  there 
cited;  Haehl  v.  Railroad  Co.,  119  Mo.  325,  24  S.  W.  737. 
There  is  much  authority,  however,  for  the  proposition  that 
under  the  common  law  the  master  is  not  liable  for  the  malicious 
and  intentional  torts  of  the  servant,  although  committed  while 
engaged  in  forwarding  the  master's  business;  and  it  is  by  no 
means  clear  that  the  rule  of  respondeat  superior,  as  first 
stated,  is  made  to  apply  in  its  full  force  in  actions  given  by 
our  statute  for  injuries  resulting  in  death.  Assuming,  for  the 
purposes  of  this  case,  that  it  does  not,  and  that  a  killing  by  a 
servant  which  is  willful  and  not  negligent  is  not  within  the 
statute,  it  is  still  true  that,  if  the  killing  in  question  can  be 
regarded  as  a  negligent  one,  there  is  a  case  for  the  determina- 
tion of  the  jury  under  the  statute.  The  servant  acts  for 
the  master  in  executing  instructions  or  rendering  serv- 
ice. If  he  does  this  without  the  exercise  of  due  care, 
he  is  guilty  of  negligence.  The  act  which  he  does  may 
be  intentional,  but,  if  it  is  done  without  the  observance  of 
precautions  necessary  to  a  due  execution  of  his  instructions  or 
exercise  of  his  authority,  this  absence  of  care,  makes  his  act  a 
negligent  one.  In  the  present  case,  Gatlin's  instruction  was 
to  watch  the  station  and  catch  burglars.  This  necessarily 
involved  the  exercise  of  the  discrimination  necessary  in  dis- 
tinguishing burglars  from  innocent  persons,  and  in  making 
the  arrest  and  determining  the  degree  of  force  called  for  by 
the  circumstances.  If.  through  want  of  proper  care,  he  mis- 
took Lipscomb  for  a  burglar,  and  used  a  degree  of  force  not 
justified  by  the  situation,  his  act  may  justly  be  deemed  a  neg- 
ligent exercise  of  the  authority  derived  from  his  master.  This 
view  is  sustained  by  both  classes  of  authorities  just  referred 
to.     McManus  v.    Crickett.    i   East,  106;  Croft  v.  Alison,   4 
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Barn.  &  Aid.  590.  In  the  latter  case  the  doctrine  is  t-hus 
stated:  ''If  a  servant  driving  a  carriage,  in  order  to  effect 
some  purpose  of  his  own,  wantonly  strike  the  horses  of  another 
person  and  produce  the  accident,  the  master  will  not  be  liable. 
But  if,  in  order  to  perform  his  master's  orders,  he  strikes,  but 
injudiciously,  and  in  order  to  extricate  himself  from  a 
difficulty,  that  will  be  negligent  and  careless  conduct,  for 
which  the  master  will  be  liable,  being  an  act  done  in  pursuance 
of  the  servant's  employment."  In  that  case  the  act  of  the 
servant  in  striking  the  horses  was  intentional,  but,  as  it  was 
''injudiciously"  done,  it  was  held  that  it  was  also  a  negligent 
performance  of  his  duty  as  servant.  It  seems  to  us  that  this 
brings  the  case  of  a  shooting  by  a  servant,  which  was  inten- 
tionally done  because  of  mistake  resulting  from  want  of  proper 
care  in  carrying  out  the  master's  orders,  within  the  word 
"negligence"  used  in  the  statute.  The  act  is  negligent  be- 
cause it  is  a  careless  performance  of  the  duty  of  the  servant. 
We  are  therefore  of  the  opinion  that  the  court  of  civil  appeals 
took  an  erroneous  view  of  this  question. 

We  are  also  of  the  opinion  that  the  trial  judge  erred  in 
directing  a  verdict  for  the  plaintiff,  since  there  were  several 
questions  of  fact  which  the  parties  had  the  right  to  have  the 
jury  pass  on.  One  of  these  was  the  question  whether  or  not 
Gatlin  was  the  servant  of  the  railroad  company.  That  Moore 
was  its  servant,  and  had  the  authority  to  represent  and  act 
for  it  in  guarding  the  depot  and  the  property  in  it,  may  be 
conceded.  It  does  not  follow  that  he  had  authority  to  employ 
for  it  other  servants  and  substitute  them  in  his  place.  No 
implication  of  such  power  of  employment  would  arise  from 
the  mere  fact  that  he  himself  could  have  done  the  things 
which  he  engaged  them  to  do.  On  the  contrary,  it  would 
have  to  be  proved  as  a  fact  that  he  had  received  such  power 
from  his  employer,  and  whether  he  had  or  not  was  a  con- 
troverted question,  upon  which  the  jury  would  have  to  pass. 
Wood.  Mast.  &  S.  p.  185.  We  cannot  anticipate  the  evidence 
upon  another  trial,  but  it  may  be  proper  also  to  submit  to  the 
jury,  among  others  which  need  not  be  discussed,  the  question 
whether,  if  Moore  had  authority  to  employ  the  guards,  they 
were  employed  in  behalf  of  the  railroad  company  or  of  the 
express  company  only.  If  it  was  Moore's  duty  to  the  railroad 
company  to  do  that  which  he  allowed  Gatlin  and  West  to  do. 
and  if  he  had  authority  from  such  company  to  so  employ 
them,  and  they  were  thus  discharging  a  duty  which  Moore 
owed  to  it,  the  fact  that  they  were  not  to  be  paid  would  not 
be  material. 

A  distinct  ground  upon  which  it  is  claimed  that  the  railroad 
company  would  be  liable  is  that  it  owed  to  its  servants  the 
duty  of  giving  to  the  guards  such  information  and  instruction 
as  would  protect  the  other  servants  against  danger  in  going  to 
the  station,  and  also  of  giving  to  such  other  servants  warning 
of  the  presence  of  such  danger.     This  is  a  theory  that  should 
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have  been  submitted  to  the  jury,  but  the  facts  were  not  such 
as  authorized  the  court  to  declare  a  liability  as  matter  of  law. 
Whether  or  not  such  instructions  and  warning  were  called  for 
was  a  question  for  the  jury,  and  depended  upon  the  further 
questions  whether  or  not  the  presence  of  other  employees  and 
danger  to  them  at  the  depot  ought  reasonably  to  have  been 
foreseen  by  the  company,  and  whether  or  not  the  omission 
of  such  precautions  constituted  negligence  of  which  the  shoot- 
ing of  Lipscomb  was  the  proximate  result.  Railway  Co.  v. 
Bigham,  90  Tex.  225,  38  S.  W.  162;  Dawson  v.  Fireproofing 
Co.,  61  S.  W.  118,  I  Tex.  Ct.  Rep.  752.  In  determining  this 
issue,  the  knowledge  of  Moore  that  the  guards  were  in  the 
station  for  the  purpose  for  which  they  were  put  there  would 
be  treated  as  the  knowledge  of  the  railroad  company,  whether 
the  guards  were  its  servants  or  not.  He  represented  the  com- 
pany in  keeping  the  station,  and  if  a  condition  of  such  peril 
to  employees  existed  there,  from  any  cause,  as  required  him, 
in  the  exercise  of  ordinary  care  for  their  safety,  to  take 
measures  for  their  protection,  his  omission  to  do  so  would  be 
the  omission  of  a  duty  owed  by  the  master  to  the  servants, 
for  which  it  would  be  liable. 

Many  other  grounds  were  urged  in  the  court  of  civil  appeals 
for  the  reversal  of  the  judgment  of  the  district  court,  of  which 
such  as  may  be  of  importance  in  another  trial  will  be  con- 
sidered. One  Francis  testified  as  to  the  authority  and  duties 
of  railroad  station  agents,  giving  them,  in  general,  as  they 
have  been  above  stated,  and  added:  '^In  the  event  the  local 
or  station  agent  at  such  depot  should  have  reasonable  grounds 
for  believing  the  depot  of  which  he  was  in  charge  was  about 
to  be  robbed  or  burglarized  of  freight  or  express  matters,  if 
any  therein,  or  was  about  to  be  stolen,  he  should  watch  the 
property  himself,  and,  if  he  thought  it  necessary,  he  could  hire 
others  to  care  for  and  protect  it."  The  form  of  this  state- 
ment indicates  that  it  is  a  mere  opinion  or  deduction  of  the 
witness  from  the  duties  generally  incumbent  upon  agents,  and 
not  the  statement  of  a  fact  which  he  had  observed  or  knew. 
As  an  opinion,  it  was  not  admissible.  The  evidence  indicates 
that  the  duties  and  authority  of  station  agents  are  largely 
evidenced  by  usage  rather  than  by  express  contract  or  instruc- 
tions, and  the  witness,  after  testifying  that  he  was  familiar 
with  these  usages,  could  properly  state,  as  he  did,  what  powers 
he  had  known  such  agents  to  exercise  habitually ;  but  it  was 
not  competent  for  him  to  deduce  from  what  he  had  seen  the 
possession  of  further  powers  of  the  exercise  of  which  he  had 
not  known.  The  question  of  authority  vel  non  was  one  of 
fact,  to  be  determined  by  the  jury,  and  not  proved  by  the 
opinions  of  witnesses.  This  will  dispose  also  of  the  assign- 
ments upon  the  exclusion  of  answers  of  Daffan  and  Smith 
upon  the  same  subject. 

Upon  the  measure  of  damages,  evidence  that  deceased  was  a 
member  of  the  church,  and  did  not  use  profane  language,  was 
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too  remote  to  be  of  value  in  determining  the  pecuniary  loss  of 
plaintifis. 

The  court  did  not  err  in  excluding  evidence  that  plaintiffs 
had  received  money  upon  policies  of  insurance.  This  court 
has  heretofore  passed  upon  that  question  in  considering 
applications  for  writs  of  error  in  the  cases  of  Railway  Co.  v. 
Rasberry  (Tex.  Civ.  App.)  34  S.  W.  794,  and  Railway  Co.  v. 
Weaver  (Tex.  Civ.  App.)  41  S.  W.  846,  and  has  held  that  such 
evidence  is  not  admissible. 

The  judgment  of  the  court  of  civil  appeals,  so  far  as  it 
reverses  the  judgment  of  the  district  court,  is  affirmed,  judg- 
ment is  here  rendered  in  favor  of  Wells-Fargo  Express  Com- 
pany, and  the  cause  between  the  plaintiffs  and  the  other 
defendant  is  remanded  for  further  proceedings  in  accordance 
with  this  opinion.  Reversed  and  rendered  in  part,  and  re- 
manded in  part. 

Fish  v,  Chicago,  St.  P.  &  K.  C.  Ry.  Co. 

{Supreme  Court  of  Minnesota^  Oct.  14,  /go/.) 

[87  N.  W.  Rep.  606.1 

Damages  Recoverable  in  Ejectment  against  Railroad  Company.* 

In  an  action  in  ejectment  against  a  railway  company  by  the  owner 
of  the  premises,  if  the  defendant  answers  under  the  provisions  of  sec- 
tions 2658,  2659,  Gen.  St.  1894,  demanding  that  compensation  be 
assessed,  the  plaintiff  may,  under  the  pleadings,  in  addition  to  the 
damages  for  the  taking  of  the  land,  recover  the  value  of  the  use  and 
occupation  thereof  prior  to  the  time  of  the  trial. 

Harmless  Error. 

A  certain  map  from  the  office  of  the  city  eng^ineer  of  St.  Paul  was 
received  in  evidence,  and  was  objected  to  by  defendant  on  the  ground 
that  it  did  not,  on  its  face,  show,  or  tend  to  show,  the  location  of  the 
disputed  premises :  held,  conceding,  without  deciding,  that  this  ruling 
was  erroneous,  it  was  error  without  prejudice. 
Case  at  Bar. 

Evidence  considered,  and  held  sufficient  to  go  to  the  jury  upon  the 
question  of  the  location  of  plaintiff's  premises. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county;  George  L. 
Bunn.  Judge. 

Action  in  ejectment  by  Nancy  A.  Fish  against  the  Chicago^ 
St.  Paul  &  Kansas  City  Railway  Company.  There  was  a 
verdict  for  plaintiii,  and  from  an  order  denying  a  new  trial 
defendant  appeals.     Affirmed. 

How,  Taylor  &  Mitchell,  for  appellant. 
C.  E.  Joslin,  for  respondent. 

LEWIS,  J.  Upon  the  former  trial  of  this  action  the  validity 
of  chapter  284,  Laws  1899,  was  called  into  question,  and  it 
was  decided  (84  N.  W.  459)  that  the  act  was  valid,  and  applied 
to  private  parties   in   civil  actions.     Upon   this   appeal,  the 


*See  generally,  4  Rap.  &  Mack's  Dig.  256  et  seq. 
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ultimate  question  involved  is  whether  or  not  the  premises 
claimed  by  plaintifi,  and  which  are  admitted  to  be  occupied 
by  defendant,  were  located  south  of  the  north  boundary  of  the 
S.  i  of  the  S.  W.  i  of  section  5.  Three  points  have  been 
raised  by  assignments  of  error:  (i)  Was  it  error  to  receive  in 
evidence  the  **old  brown  map*'  obtained  from  the  office  of  the 
city  engineer?  (2)  Was  there  any  evidence  on  plaintiff's  be- 
half which  entitled  the  case  to  go  to  the  jury?  (3)  Did  the 
court  err  in  admitting  in  evidence  the  value  of  the  reasonable 
use  and  occupation  of  the  property  in  dispute? 

An  examination  of  the  **old  brown  map"  develops  no 
identification  with  any  particular  property,  nor  with  any 
locality  or  city,  and,  without  the  aid  of  extrinsic  evidence, 
does  not  in  any  way  designate  or  refer  to  the  premises  in 
question.  Before  offering  the  map  in  evidence,  plaintiff  called 
witnesses  who  testified,  substantially,  that  a  block  bounded 
by  Bridget,  Flint,  Concord,  arki  Custer  streets  was  block  171, 
according  to  the  original  plat  of  West  St.  Paul  Proper,  and 
that  the  map  in  question  was  made  up  in  the  office  of  the  city 
engineer  from  original  data  found  in  that  office,  and  from 
observations  and  surveys  made  upon  the  ground.  After  thus 
identifying  and  explaining  the  map,  it  was  received  in  evi- 
dence against  defendant's  objection.  Conceding,  without 
deciding,  that  the  records,  surveys,  and  plats  indicated  in  the 
referred  to  act  must,  upon  their  face,  be  intelligible  without 
reference  to  external  proof,  it  was  error  without  prejudice  to 
receive  the  map  in  evidence  for  the  reason  that  there  was 
other  evidence  upon  the  same  point  in  the  case  sufficient  to 
sustain  a  verdict. 

The  case  contained  sufficient  evidence  to  justify  the  court 
in  submitting  to  the  jury  to  determine,  as  a  matter  of  fact, 
whether  or  not  plaintiff's  property  was  located  south  of  the 
so-called  ** quarter-quarter  line."  Plaintiff  introduced  in  evi- 
dence an  instrument  termed  the  "Standard  Map,"  from  the 
office  of  the  city  engineer,  which,  according  to  the  testimony, 
had  been  made  up  in  that  office  for  the  purpose  of  bringing 
down  to  date  and  correctly  representing  the  locality  in  ques- 
tion. This  map  shows  the  monument  at  the  southwest 
corner  of  section  5,  is  drawn  to  a  certain  scale,  and  there  are 
sufficient  data  upon  the  map  to  identify  the  premises  in  con- 
troversy. The  triangular  tract  fills  out  lots  5  and  6  of  block 
20  of  the  addition  adjoining  north.  It  appears  covered  with 
railroad  tracks,  and  lies  immediately  south  of  a  line  which, 
according  to  the  scale  of  the  map,  would  presumptively  be 
the  quarter-quarter  line;  and  while  it  is  not  marked  as  lots  5 
and  6,  block  171,  or  a  part  thereof,  it  is  so  located  with  ref- 
erence to  adjoining  lots  in  that  block,  and  to  the  quarter- 
quarter  line,  that  it  may  fairly  be  inferred  from  the  face  of  the 
plat  that  this  triangular  piece  of  land  is  a  portion  of  lots  <;  and 
6  of  block  171  of  the  original  plat  of  West  St.  Paul  Proper, 
and  that  it  is  south   of  the  quarter-quarter  line. 
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A  prima  facie  case  bavins:  been  made  out  by  the  introduc- 
tion of  the  ''Standard  Map/'  and  by  evidence  tending  to 
explain  and  identify  this  map  as  a  correct  representation  of 
the  disputed  locality,  it  became  necessary  for  the  defendant 
to  show  that  such  evidence  was  unreliable,  for  which  purpose 
it  introduced  in  evidence  a  certain  tracing  of  the  part  of  the 
original  plat  of  West  St.  Paul  Proper,  which  it  is  claimed 
was  made  prior  to  the  mutilation  of  that  plat  by  cutting  out 
a  certain  portion  thereof  before  it  was  recorded.  This  tracing 
was  offered  and  received  in  evidence,  and  upon  it  appears  a 
line  which  was  testified  to  as  being  the  so-called  ''quarter- 
quarter  line,"  and  defendant  claimed  that  if  this  line,  as  it 
appears  upon  the  tracing,  were  produced  easterly,  it  would 
show  that  no  portion  of  the  plaintifi*s  premises  was  located 
south  of  it.  The  trial  court  submitted  all  the  evidence  upon 
this  point  to  the  jury  for  determination,  and  they  rendered  a 
verdict  in  favor  of  plaintiff.  We  are  of  the  opinion  that  the 
evidence  in  reference  to  this  tracing,  and  the  other  evidence 
in  the  case  on  behalf  of  defendant,  as  to  the  location  of 
plaintiff's  premises,  did  not  conclusively  rebut,  as  a  matter  of 
law,  the  prima  facie  case  established  by  plaintiff.  We  think 
it  was  for  the  jury  to  determine,  from  all  the  evidence, 
whether  or  not  plaintiff's  property  was  located  south  or  north 
of  the  quarter-quarter  line. 

This  action  was  commenced  by  the  plaintiff  in  1888,  and 
is  purely  an  action  for  possession  of  the  premises,  without  any 
reference  whatever  in  the  complaint  to  the  recovery  of  the 
value  of  the  use  and  occupation  thereof.  The  answer  denies 
plaintiff's  ownership,  but  admits  that  it  was  and  has  been  in 
possession  of  the  land  for  more  than  a  year  prior  to  the  com- 
mencement of  the  action;  that  it  has  constructed  railroad 
tracks  thereon ;  that  this  property  was  necessary  to  the  opera- 
tion of  its  line  of  railway;  and  prayed  that  if  title  should  be 
adjudged  to  be  in  the  plaintiff  that  compensation  be  made  to 
her  for  the  taking  of  the  land.  The  cause  came  on  for  trial  in 
February,  1901,  upon  this  complaint  and  answer,  and  the 
assignments  of  error  raise  the  question,  could  plaintiff,  under 
the  pleadings,  recover  the  value  of  the  use  of  the  premises 
while  occupied  by  defendant  prior  to  the  trial .^  It  has  long 
been  the  settled  law  of  this  state  that,  in  condemnation  pro- 
ceedings commenced  by  a  railway  company,  damages  forjlthe 
taking  of  the  land  are  to  be  assessed  as  of  the  time  of  trial, 
upon  the  theory  that  the  appropriation  of  property  takes 
place  at  the  time  it  is  appropriated  by  process  of  litigation, 
and  not  at  the  time  of  taking  physical  possession.  Blue 
Earth  Co.  v.  St.  Paul  &  S.  C.  R.  Co.,  28  Minn.  503,  11  N.  W. 
73.  In  such  proceedings  the  plaintiff  is  not  entitled  to  recover 
for  the  use  and  occupation  of  the  premises,  but  has  an  inde- 
pendent cause  of  action  therefor.  Leber  v.  Railway  Co.,  29 
Minn.  256.  13  N.  W.  31.  It  has  further  been  determined  that 
in  actions  where,  under  the  provisions  of  sections  2658,  J659, 
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Gen.  St.  1894,  a  defendant  railway  company  has  answered,  as 
in  this  case,  demanding  assessment  of  compensation,  the  rule 
of  damages  for  the  taking  of  the  land  is  to  be  estimated  as  of 
the  time  of  trial,  and  not  as  of  the  time  of  actual  possession. 
Morin  v.  Railway  Co.,  30  Minn.  100,  14  N.  W.  460;  Adolph 
V.  Railway  Co.,  42  Minn.  170,  43  N.  W.  848.  In  the  present 
case,  the  trial  court  submitted  the  question  of  the  value  of  the 
use  and  occupation  of  the  premises  in  the  past  to  the  jury,  to 
be  determined  in  connection  with  the  damages  for  the  taking 
of  the  land.  Does  section  2659,  Gen.  St.  1894,  provide  that, 
when  a  defendant  railway  company  turns  an  action  in  eject- 
ment into  one  of  condemnation,  the  whole  subject  of  com- 
pensation is  open  to  determination,  without  any  amendment 
or  change  in  the  pleadings.^  In  the  absence  of  this  section, 
it  seems  clear  that  the  rights  of  the  parties,  so  far  as  the 
pleadings  are  concerned,  would  be  the  same  in  cases  of  this 
character  as  where  the  proceedings  were  taken  in  condemna- 
tion by  the  railroad  company  itself.  But  we  are  of  the  opin- 
ion that  it  was  the  intention  of  the  legislature  by  this  section 
to  provide  that  in  cases  where  a  railway  company  took  advan- 
tage of  the  statute,  and  sought  to  have  compensation  assessed, 
the  word  '^compensation"  should  include  all  elements  of  dam- 
age which  the  plaintiff  would  be  entitled  to  under  all  the  cir- 
cumstances, whether  pleaded  or  not.  In  other  words,  the 
intention  was  to  make  an  exception  as  to  the  rule  of  pleading 
in  cases  where  a  railway  company  proceeded  as  in  this 
instance.  The  language  justifying  this  conclusion  is  found  in 
the  proviso,  which  reads  as  follows:  "Provided,  that  when 
it  appears  that  the  land  was  so  taken  or  appropriated  by  and 
with  the  consent  and  acquiescence  of  the  owner,  such  owner 
shall  not  be  entitled  to  recover  any  rents  or  profits  which 
accrued  prior  to  the  demand  for  compensation  for  such  land» 
and  he  shall  be  limited  to  a  recovery  in  such  case,  to  com- 
pensation for  the  land  taken,  and  damages. '  *  It  is  reasonably 
to  be  implied  from  this  language  that  the  question  of  com- 
pensation for  the  use  and  occupation  of  the  premises  is  open 
for  determination  between  the  parties  in  the  action,  without 
further  pleadings.  It  is  not  entirely  clear  and  satisfactory, 
but  this  construction  is  in  harmony  with  the  simplicity  and 
expedition  which  ought  to  characterize  the  settlement  of  all 
disputes,  and  we  hold  that  under  such  conditions  the  railway 
company  must  be  held  to  anticipate  the  fact  that  the  plaintiff 
may  recover  in  such  proceeding,  without  amendment  of  the 
complaint,  not  only  the  value  of  the  property  and  the  damages 
at  the  time  of  the  trial,  but  also  the  use  and  occupation  of  the 
premises  prior  to  the  trial. 
Order  affirmed. 
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Chicago  &  N.  W.  Ry.  Co.  v,  Morehouse  et  al. 

{Supretne  Court  of  Wisconsin,  Nov,  5,  1901.) 

[87  N.  W.  Rep.  849.] 

Eminent  Donnain — Public  Use— Railroads — Spur  Track.* 

Rev.  St.  1898,  i  1831a,  providing  that  existing  railway  companies 
may  condemn  land  for  the  construction  of  branches  and  spur  tracks 
from  any  existing  road  to  and  upon  the  grounds  of  any  mill,  store- 
house, manufacturing  establishment,  etc.,  does  not  violate  the  consti- 
tution, by  providing  for  the  exercise  of  the  ^ower  of  eminent  domain 
for  other  than  public  uses,  though  authorizing  it  for  the  benefit  of  a 
single  industry. 

Appeal  from  circuit  court,  Washington  county;  James  J. 
Dick,  Judge. 

Condemnation  proceedings  by  the  Chicago  &  Northwestern 
Railway  Company  against  Cyrus  E.  Morehouse  and  others. 
From  a  judgment  in  favor  of  petitioner,  respondents  appeal. 
Affirmed. 

Plaintiff  filed  a  petition  in  the  circuit  court  for  said  county, 
stating,  in  substance,  that  it  is  a  railway  corporation  entitled 
to  the  benefit  of  the  statutes  of  this  state  for  the  acquirement 
by  such  corporations  of  real  estate  necessary  for  their  use,  by 
the  exercise  of  the  power  of  eminent  domain;  and  further 
stated  all  the  facts  required  by  law  to  entitle  it  to  take  cer- 
tain real  estate  described  and  to  have  commissioners  appointed 
to  appraise  the  same  and  determine  the  compensation  to  be 
paid  to  the  owners  thereof,  if  the  particular  use  to  which  the 
petitioner  purposed  devoting  the  land  was  public  so  that  con- 
stitutional authority  existed  for  the  exercise  of  the  power  of 
eminent  domain  by  the  corporation  to  acquire  it.  The  facts 
in  regard  to  such  particular  use.  as  stated  in  the  petition,  are 
as  follows:  In  the  vicinity  of  Wallace  Lake,  a  body  of  water 
distant  about  one  mile  and  a  quarter  from  petitioner's  main 
line,  are  located  important  ice  industries,  and  other  like 
industries  are  in  prospect.  Great  quantities  of  ice  are 
annually  taken  from  such  lake  and  shipped  to  various  points 
on  petitioner's  railroad.  A  spur  track,  reaching  from  peti- 
tioner's main  line  to  the  ice  houses  on  the  bank  of  the  lake,  is 
necessary  to  the  maintenance  of  such  industries,  in  order  that 
the  ice  can  be  economically  transferred  from  the  bank  of  the 
lake  and  the  ice  houses  there  situate,  to  and  over  the  main 
line  of  petitioner's  railroad. 

Two  of  the  persons  named  in  the  petition  as  owners  of  or 
interested  in  a  portion  of  the  land  therein  described,  answered, 
alleging  that  the  proceedings  were  instituted  and  carried  on 
at  the  request  and  expense  and  for  the  benefit  of  the  Pike  & 
North  Lakes  Ice  Company,  a  private  corporation ;  that  the 

*Sce  Minneapolis  &  St.  L<.  R.  Co.  v,  Nicolin  (Minn.),  13  Am.  A 
Eng.  R.  Cas.,  N.  S.,  445,  and  notes,  448  et  seq. ;  Kansas  Sl  T.  Ck>al 
Ry.  Co.  V.  Northwestern  Coal  &  Min.  Co.  (Mo.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  593  et  seq.,  and  note,  614  et  seq. 
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land  was  not  necessary  for  the  purpose  of  operating  peti- 
tioner's road. 

On  the  hearing  evidence  was  produced  to  the  following: 
effect:  The  petitioner  is  a  railway  corporation  as  alleged. 
A  large  and  important  part  of  its  business  as  a  public  carrier 
of  freight  is  the  transportation  of  ice  from  sources  of  supply 
to  various  points  on  the  lines  of  its  railway  system.  Its  main 
line  passes  the  vicinity  of  the  place  sought  to  be  reached  by 
the  proposed  spur  tracK.  within  about  one  mile  thereof.  The 
usual  way  of  handling  ice  from  sources  of  supply,  over  railway 
systems,  is  by  constructing  spur  tracks  from  the  main  lines  to 
such  sources  at  the  expense,  in  the  main«  of  the  proprietors 
of  the  ice  industries.  In  such  cases  the  railway  companies 
own  spur  tracks  and  operate  them  as  part  of  their  system  and 
in  the  same  manner.  The  petitioner  owns  several  such  spur 
tracks.  The  proposed  spur  track  is  to  be  some  over  one  mile 
long.  There  is  a  station  on  the  main  line  of  the  petitioner's 
railroad  a  little  over  a  mile  from  the  terminus  of  the  proposed 
track,  but  it  would  be  impossible  to  profitably  conduct  the  ice 
industry  to  be  served  by  such  spur  track  other  than  by  the  use 
thereof.  The  general  freight  business  of  the  petitioner  in 
the  vicinity  of  the  ice  industry,  is  accommodated  at  the  rail- 
way station  referred  to.  It  is  proposed  to  construct  such  spur 
track  at  the  expense  of  the  Pike  &  North  Lakes  Ice  Com- 
pany, except  the  expen.se  of  ties  and  rails  and  placing  the 
same  in  position.  The  ice  compapy  has  procured  the  right 
of  way  for  the  use  of  the  petitioner,  except  that  portion  in 
controversy  in  this  proceeding.  It  is  customary,  in  operating 
such  spur  tracks,  to  receive  and  carry  freight  over  the  same 
from  any  person  who  may  desire  such  service.  Such  tracks 
are  usually  constructed  at  the  request,  and  in  the  main  at  the 
expense,  of  the  owner  of  the  particular  industry  established 
or  to  be  established,  and  upon  a  guaranty  or  assurance  of 
sufficient  business  to  warrant  maintaining  and  operating  the 
track;  but  they  are  operated  without  discrimination  as  to  all 
persons  desiring  service  by  them.  Such  is  the  inducement  to 
the  petitioner  to  enter  upon  the  construction  of  the  spur  track 
in  question,  and  its  purpose.  Such  spur  track  will  reach  four 
lakes,  but  the  immediate  purpose  of  it  is  to  reach  two  lakes  as 
sources  of  supply  of  ice.  The  only  concern  to  be  immediately 
served  by  such  spur  track,  as  a  shipper  of  ice  from  the  source 
of  ice  supply,  is  the  Pike  &  North  Lakes  Ice  Company,  it 
being  the  proprietor  of  an  ice  industry,  established  or  in  im- 
mediate prospect,  that  will  need  the  use  of  such  track.  The 
track  will  be  at  the  disposal,  as  part  of  the  petitioner's  system, 
of  other  proprietors  o(  ice  industries,  should  any  such  be 
established  at  the  terminus  of  the  track  or  other  points  that 
can  be  reached  by  it.  There  is  no  highway  or  other  public 
way,  at  present,  reaching  to  the  vicinity  of  the  proposed 
track.  No  one  can  reach  such  terminus  without  passing  over 
private  property.     The    only    purpose  of  such  spur  track 
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is  to  furnish  the  Pike  &  North  Lakes  Ice  Company,  and 
sach  others  as  may  desire  to  use  it,  with  facilities  for  trans- 
porting ice  over  the  petitioner's  railroad  to  consumers  at 
points  reached  by  such  road. 

The  court  found,  among  other  things,  that  there  were 
located  and  to  be  located  important  ice  industries,  intended 
to  be  reached  by  the  proposed  spur  track  to  be  constructed 
over  the  land  described  in  the  petition  as  therein  alleged;  that 
the  real  estate  which  the  petitioner  desired  to  take  was  nec- 
essary for  the  purpose  of  operating  its  road  and  constructing 
and  operating  the  spur  track ;  that  the  use  to  which  petitioner 
purposed  devotintr  the  land  was  public,  and  that  it  had  a  right 
to  acquire  the  same  by  exercising  the  power  of  eminent 
domain.  Commissioners  were  appointed  accordingly,  to 
appraise  the  land  and  determine  the  compensation  to  which 
the  owners  thereof  were  entitled  by  reason  of  being  deprived 
of  the  same  against  their  will  for  the  use  of  petitioner.  The 
answering  landowners  appealed. 

Timlin,  Glicksman  &  Conway,  for  appellants. 
Edward  M.  Hyzer,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts).  Section  1831a, 
Rev.  St.  1898,  provides  that,  ** every  railway  company  exist- 
ing in  whole  or  in  part  under  any  law  of  this  state  and  operating 
a  railway  therein  may  build,  maintain  and  operate  branches 
and  spur  tracks  from  its  road  or  any  branch  thereof  to  and 
upon  the  grounds  of  any  mill,  elevator,  storehouse,  warehouse, 
dock,  wharf,  pier,  manufacturing  establishment,  lumber  yard, 
coal  dock  or  other  industry  or  enterprise  ♦  ♦  ♦ ;  and  may 
acquire  by  purchase  or  condemnation  in  the  manner  provided 
in  this  chapter  for  the  acquisition  of  real  estate  for  railway 
purposes  other  than  for  its  main  track,  all  necessary  roadways 
and  rights  of  way  for  such  branches,  spur  tracks,"  etc.  Re- 
spondent, claiming  the  benefit  of  such  statute,  instituted  the 
proceeding  here  involved.  There  is  no  question  but  that  he 
was  and  is  entitled  to  such  benefit  if  the  establishment  and 
operation  of  a  spur  track  to  an  ice  industry,  for  the  transpor- 
tation of  ice  from  such  industry  to  consumers  thereof,  are 
within  the  statute,  and  that  is  a  public  use  within  the  mean-r 
ing  of  the  constitutional  limitation  upon  the  power  of  the 
state  to  take  private  property  therefor.  There  is  no  con- 
troversy but  that  respondent  satisfies  all  the  requirements  of 
a  grantee  of  the  right  to  exercise  the  power  of  eminent 
domain  under  the  statute,  and  that  the  gathering,  storing  and 
shipping  of  ice  satisfy  the  calls  of  the  statute  for  an  industry 
to  be  reached  by  a  spur  track,  and  that  the  law  contemplates 
only  branch  tracks  leading  oS  from  main  railway  tracks,  such 
branch  tracks  to  be  constructed  and  operated  as  a  part  of  an 
entire  railway  system  for  the  transportation  of  freight  to  and 
from  particular  points  reached  thereby.  Appellants*  counsel 
contend,  in  effect,  that  if  the  statute,  by  its  terms,  authorizes 
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the  taking  of  private  property  for  right  of  way  for  a  spar  track 
to  a  particular  industry,  for  the  sole  use  of  the  proprietors 
thereof  and  of  the  railway  corporation,  it  is  unconstitutional, 
and  that  such  was  the  end  soue:ht  by  respondent.  On  the  case 
made  by  the  findings  of  fact  upon  which  the  decision  appealed 
from  rests,  we  do  not  need  to  discuss  that  proposition.  We 
apprehend  that  if  the  facts  underlying  it  were  understood  to 
be  as  stated  in  the  hypothesis,  circumstances  would  not  have 
arisen  rendering  this  appeal  necessary  or  possible.  In  any 
event,  if  the  judgment  under  such  circumstances  were  against 
appellants,  they  would  have,  in  support  of  a  reversal,  abund- 
ance of  authority.  The  trial  court  concluded  from  the  evi- 
dence that  the  end  respondent  had  in  view  in  seeking  to 
acquire  the  real  estate  in  controversy  was  to  construct  a  spur 
track  to  the  seat  of  an  important  ice  industry  for  the  purpose 
of  facilitating  the  transportation  of  ice  therefrom,  and  from 
any  other  such  industry  that  might  be  established  within  reach 
of  the  proposed  track,  to  various  points  in  various  states; 
that  in  the  operation  of  the  existing  ice  industry  great  quan- 
tities of  ice  would  be  handled  from  the  source  of  supply  to 
consumers  reached  by  petitioner's  railway  system;  that  rail- 
way facilities,  such  as  the  proposed  spur  track  wa^  designed 
to  furnish,  were  necessary  to  the  successful  operation  of  such 
an  industry,  and  to  the  convenience  of  the  petitioner  in  the 
public  business  of  furnishing  shipping  facilities  for  the  hand- 
ling of  ice;  and  that  the  petitioner  invoked  the  statutory 
power  given  to  railroads  to  acquire  rights  of  way  for  spur 
tracks  in  good  faith  intending  to  devote  the  property  when 
acquired,  to  the  public  use  declared  by  the  statute.  In  this 
we  state  the  effect  of  the  findings  of  fact  upon  which  the  con- 
clusion of  the  circuit  court  rests.  We  are  unable  to  come  to 
the  conclusion  that  the  evidence  upon  which  they  were  found 
clearly  preponderates  against  them.  True,  the  evidence 
shows  that  the  proprietors  of  a  single  ice  industry,  by  prom- 
ising to  furnish  a  large  amount  of  ice  for  transportation  over 
the  petitioner's  road,  and  to  bear  a  large  part  of  the  expense 
of  establishing  the  spur  track,  influenced  respondent  to  under- 
take such  establishment;  but  it  also  shows,  or  tends  to  show, 
that  respondent  intended  to  make  the  track  a  part  of  its  rail- 
way system,  to  control  it  exclusively,  and  operate  it  the  same 
as  it  operates  any  other  part  of  such  system,  acknowledging 
the  right  of  all  persons  to  be  served  by  the  facility  for  hand- 
ling ice  thus  afforded,  without  discrimination.  In  the  case 
upon  which  counsel  for  appellants  seem  to  rely,  in  the  main, 
to  demonstrate  that  the  order  appealed  from  is  wrong  (Pitts- 
burg, W.  &  K.  R.  Co.  V.  Ben  wood  Iron  Works,  31  W.  Va.  710, 
8  S.  E.  453,  2  L.  R.  A.  680),  the  decision  was  based  on  a  far 
different  situation,  in  the  judgment  of  the  court,  than  that  with 
which  we  have  now  to  deal.  The  court  there  said :  **Through 
the  disguises  thrown  around  the  case  of  the  petitioner  the  only 
purpose  discoverable,  other  than  the  private  gain  of  the  peti- 
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tioner,  is  the  private  gain  o(  the  owners  of  the  particular 
industry  whose  place  of  business  the  petitioner  intended  to 
reach  by  the  spur  track. ' '  We  are  not  entirely  satisfied  that 
such  conclusion  was  justified  by  the  record,  as  disclosed  by 
the  opinion,  or  the  cases  cited  in  support  of  it,  but  we  will 
not  take  time  or  space  here  to  go  into  that  question.  The 
case  is  of  little  or  no  weight  in  solving  the  proposition  now 
presented,  it  appearing  here  that  the  purpose  of  respondent 
was  to  construct  and  operate  a  spur  track  reaching  from  a 
main  railway  track  to  a  large  industry,  such  spur  track  to 
form  an  integral  part  of  its  railway  system  and  to  be  operated 
so  as  to  facilitate  the  transportation  of  ice  for  all  persons 
desiring  such  service,  without  discrimination. 

A  still  broader  claim  is  made  by  appellants'  counsel  than 
the  one  above  discussed, — one  that  may  be  said  to  face  as 
verities  the  conclusions  of  fact  upon  which  the  trial  court 
rested  its  decision, — namely,  that  the  taking  of  land  for  right 
of  way  for  a  spur  track  reaching  to  a  particular  industry, 
regardless  of  the  nature  of  the  business  and  the  number  of 
persons  indirectly  interested  in  its  maintenance,  is  not  a  tak- 
ing for  public  use  within  the  meaning  of  the  constitution,  and 
that  the  legislative  authorization  of  such  a  taking  is  void.  In 
support  of  that,  the  question  of  what  constitutes  public  use 
justifying  the  exercise  of  sovereign  authority  to  lay  hold  of 
private  property  to  promote  it,  is  discussed  by  counsel  for 
appellants  at  considerable  length.  As  has  often  been  said, 
the  constitution  itself  furnishes  no  guide  for  determining  what 
is  and  what  is  not  a  public  use.  The  dividing  line  between 
the  two  has  not  been  easy  to  discover.  That  is  evident  from 
the  fact  that  courts  have  been  slow  to  define  it  with  sufficient 
distinctness  to  prevent  a  conflict  of  authority.  However, 
some  general  principles  have  been  established  by  a  long  line 
of  decisions,  which,  in  principle  and  weight,  do  not  reason- 
ably permit  of  being  questioned  by  reference  to  the  expressions 
of  courts  here  and  there  not  in  perfect  harmony  therewith ; 
which  principles  enable  courts,  where  they  are  recognized, 
to  measure,  with  reasonable  accuracy,  most  of  the  situations 
where  it  is  sought  to  take  private  property  by  the  exercise  of 
the  sovereign  authority,  for  an  alleged  public  use,  and  to 
determine  whether,  in  the  real  pfurpose  to  be  effected,  such 
property  will  have  the  impress  of  public  use  and  will  be 
actually  devoted  thereto.  A  principle  of  the  first  importance 
is  this:  Where  the  constitution,  as  in  this  state,  does  not 
reserve  to  the  courts,  as  an  original  question,  the  determina- 
tion of  whether  a  particular  use  shall  be  deemed  public,  the 
primary  inquiry  in  that  regard  is  for  the  legislature;  and  its 
judgment,  when  expressed,  is  deemed  to  be  beyond  question 
by  any  judicial  tribunal  if  there  is  any  reasonable  ground  to 
support  it.  That  is  to  say,  as  applies  to  the  case  in  hand,  the 
legislature  having,  in  efiect,  declared  that  the  taking  of  pri- 
vate property  for  a  spur  track  reaching  a  particular  industry 
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is  a  takine  of  private  property  for  public  use  within  the  mean- 
ing of  the  constitution,  unless  it  appears  that  such  declara- 
tion is  so  manifestly  wrong  as  not  to  admit  of  a  reasonable 
doubt  on  the  question,  it  must  be  adopted  by  the  courts.  The 
real  question  involved  is  whether  the  legislative  declaration 
is  constitutional  or  not,  and  the  rule  as  to  such  situations  must 
control.  Bankhead  v.  Brown,  25  Iowa,  540;  Hazen  v.  Essex 
Co.,  12  Cush.  477.  In  the  last  case  cited  Chief  Justice 
Shaw,  speaking  for  the  court,  said:  ''If  a  public  use  is 
declared  (by  the  legislature),  it  will  be  so  held,  unless  it  man- 
ifestly appears  by  the  provisions  of  the  act  that  they  can  have 
no  tendency  to  advance  and  promote  such  public  use." 

As  to  what  constitutes  public  use  in  the  abstract  was 
judicially  determined  by  this  court,  at  quite  an  early  day, 
in  harmony  with  the  decisions  of  other  courts  theretofore 
rendered  and  the  decisions  of  most  courts  that  followed.  In 
Whiting  V.  Railroad  Co.,  25  Wis.  167,  3  Am.  Rep.  30,  it  was 
said  that  the  public  use  which  justified  the  application  of  the 
doctrine  of  eminent  domain,  in  the  case  of  railroads  owned 
and  operated  by  private  individuals,  consists  solely  in  the 
fact  that  the  owners  cannot,  without  reasonable  excuse,  refuse 
to  receive  and  transport  passengers  and  freight  when  offered, 
at  reasonable  rates,  and  that  the  state  retains  the  power  to 
regulate  and  control  the  franchise  and  limit  the  amount  of 
toll  which  it  shall  be  allowable  for  the  owners  to  charge.  That 
declaration  manifestly  presupposes  that  the  business  of  carry- 
ing freight  and  passengers  is  one  which  the  legislature  may 
properly  recognize  as  of  public  concern,  and  that  the  public 
agency,  seeking  to  take  private  property  ostensibly  for  public 
use,  actually  intends  to  devote  it  to  such  use.  That  has  stood 
as  the  law  of  this  state  for  upwjird  of  a  quarter  of  a  century. 
It  is  too  late  to  question  it  now,  even  if,  as  an  original  prop- 
osition, it  would  be  open  to  criticism,  which  does  not  seem 
to  be  the  case. 

It  does  not  appear  clearly  that  counsel  for  appellants  chal- 
lenge the  general  doctrine  above  stated,  but  rely  upon  the 
claim  that  the  legislature  went  too  far  in  recognizing  the 
convenience  of  spur  tracks  to  railroads  and  their  patrons  in 
transporting  freight  to  and  from  a  particular  industry  as  a 
matter  of  public  concern;  and  that  the  court  below  was  not 
justified  by  the  evidence  in  finding  the  question  of  good  faith 
in  respondent's  favor.  As  before  indicated,  we  can  see  no 
warrant  for  disturbing  the  decision  complained  of  on  the  last 
subject  mentioned.  That  is  purely  matter  of  fact,  and  we 
cannot  say  that  the  evidence  clearly  preponderates  against 
the  decision.  Whether  the  legislature  was  warranted  in 
declaring  the  particular  use  in  question  to  be  public  is  the 
most  serious  question  involved.  Keeping  in  mind  the  fact 
that  the  inquiry  as  to  that  only  extends  to  discovering  whether 
there  was  reasonable  ground  for  the  legislative  recognition  of 
the  facility  of  a  spur  track  as  a  convenience  or  necessity  for 
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the  transportation  of  freierht  to  and  from  a  single  industry,  as 
a  matter  of  public  concern  falling  within  the  term  '^ public 
use,"  there  is  no  e:reat  difficulty  in  arriving  at  a  conclusion. 
It  seems  that  the  weight  of  judicial  authority,  and  the  better 
reasoning,  are  in  favor  of  the  legislation  in  question.  A  brief 
reference  to  some  of  the  leading  authorities  will  amply  show 
that  the  fact  that  a  spur  track  may  run  to  a  single  industry 
does  not  militate  against  the  devotion  of  the  property  thereto 
being  a  public  use  thereof,  so  long  as  the  purpose  of  main- 
taining the  track  is  to  serve  all  persons  who  may  desire  it, 
and  all  can  demand,  as  a  right,  to  be  served,  without  discrim- 
ination. In  De  Camp  v.  Railroad  Co.,  47  N.  J.  Law,  43,  a 
leading  case,  the  court  said:  '^This  enterprise  does  not  lose 
the  character  of  a  public  use  because  of  the  fact  that  the 
projected  railroad  is  not  a  thoroughfare  and  that  its  use  may 
be  limited  by  circumstances  to  a  comparatively  small  part  of 
the  public.  Every  one  of  the  public  having  .occasion  to  send 
materials,  implements  or  machinery  for  mining  purposes  into 
or  to  obtain  ores  from  the  several  mining  tracts  adjacent  to 
the  location  of  this  road,  may  use  this  railroad  for  that  pur- 
pose, and  of  right  may  require  the  company  to  serve  him  in 
that  respect ;  and  that  is  the  test  which  determines  whether 
the  use  is  public."  However,  the  court  said  that  where  the 
franchise  is  in  its  nature  public,  like  the  transportation  of 
freight,  and  the  industry  permitted  is  one  that  concerns  the 
public,  and  all  who  desire  to  be  served  by  the  enterprise  can 
demand  service  on  equal  terms,  the  number  who  can  take 
advantage  of  the  convenience  is  not  material.  In  Railroad 
Co.  v.  Moss,  23  Cal.  323,  it  was  held  that  what  constitutes  a 
public  use  is  a  matter  resting  in  the  sound  discretion  of  the 
legislature,  and  that  its  will  must  prevail  unless  it  is  guilty  of 
a  manifest  abuse  of  power;  that  the  imposition  on  a  railroad 
company  by  law  of  the  duty  to  act  as  a  common  carrier, 
where  the  primary  purpose  of  the  company  in  building  its 
road  is  to  develop  an  industry  in  which  the  public  is  interested, 
renders  the  use  of  the  property  of  the  railroad  public  and  jus- 
tifies the  legislature  in  granting  it  the  right  to  resort  to  sov- 
ereign authority  so  far  as  necessary  to  acquire  from  private 
parties  the  property  necessary  to  its  enterprise.  Railroad 
Co.  V.  Porter,  43  Minn.  527,  46  N.  W.  75,  involved  every 
question  discussed  in  this  case.  The  petitioner  sought  to 
acquire  private  property  for  the  purpose  of  establishing  and 
operating  a  spur  track  to  a  single  lumber  industry.  The 
evidence  showed  that  the  track  was  to  be  a  part  of  the  peti- 
tioner's railway  system,  was  to  be  used  to  transport  freight  to 
and  from  the  industry  at  the  terminus  thereof,  and  that  the 
principal  if  not  the  only  freight  expected  was  that  to  be  fur- 
nished by  the  proprietors  of  such  industry  directly  or  indi- 
rectly; but  that  the  road  was.  to  be  open  to  all  persons  who 
might  desire  such  service  over  it.  The  right  of  the  petitioner 
to  acquire  the  land  for  its  right  of  way  was  sustained,  the 
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court  saying:    ''The  character  of  the  use,  in  the  case  of  a 
railroad  or  railroad  track,  does  not  depend  on  the  amount  of 
business  or  the  number  of  persons  who  may  have  occasion  to 
use  it,  but  on  the  right  of  the  public  to  the  benefit  of  it.     If 
all  the  people  have  a  right  to  the  use  of  it,  it  is  a  public  use  or 
interest,  thoueh  the  number  who  require  its  use  may  be  small. 
There  is  nothing  to  show  that  the  proprietors  of  the  particular 
industry  are  to  have  any  control  over  or  management  of  the 
track  in  question,  or  to  have  any  right  in  it  other  than  that  of 
any  person   or  corporation  having  business  establishments 
along  or  near  it,  to  wit,  the  right  to  ship  and  receive  freight 
upon  it  carried  or  to  be  carried  over  plaintiff's  lines.'*     The 
cases  which  hold  to  that  doctrine  are  too  numerous  to  war- 
rant making  any  attempt  to  cite  all  of  them.     The  following 
are  but  a  small  part  thereof.     Dietrich  v.  Murdock,  42  Mo. 
279;  Brown  v.  Corey,  43  Pa.  495;  Boj'd  v.  Negley,  40  Pa.  377; 
Waddeir.s  Appeal,   84  Pa.   90;  North   Central    Coal  Co.    v. 
George's  Creek  Coal  &   Iron  Co.,   37  Md.    537;  Phillips  v. 
Watson,  63  Iowa,  28,  18  N.   W.   659;  Lower  v.  Railroad  Co., 
59  Iowa,  563.  13  N.  W.  718;  National  Docks  Ry.  Co.  v.  Cen- 
tral R.  Co.  of  New  Jersey,  32  N.  J.  Eq.  755;  Ex  parte  Bacot, 
36  S.  C.  12^,  15   S.  E.  204,  16  L.  R.  A.   586;  Railway  Co.  v. 
Petty.  57  Ark.  359,  21  S.  W.  884,  20  L.  R.  A.  434;  Lumbering 
Co.  v.  Johnson,  30  Or.  205,  46  Pac.  790,  34  L.   R.  A.  368,  60 
Am.  St.  Rep.   835;  Butte,   A.   &   P.  Ry.  Co.  v.    Montana   U. 
Ry.  Co.,  16  Mont.  504.  41   Pac.  232,  31   L.  R.  A.  298,  50  Am. 
St.  Rep.  508.     See,  also,  Lewis,  Em.  Dom.  §  171;  Mills,  Em. 
Dom.  8  14;  Rand.  Em.  Dom.  §  54.     Those  authorities  would 
have  supported  a  different  conclusion   in  Pittsburg,  W.  &  K. 
R.  Co.  v.  Ben  wood  Iron  Works,  ^i  W.  Va.  710,  8  S.  E.  453, 
2  L.  R.  A.  680,  than  that  reached  by  the  court.     That  case 
really  seems  out  of  harmony  with  the  current  of  authority, 
unless  it  is  viewed  in  the  light  of  the  conclusion  reached  by 
the  court  that  the  attempt  to  take  private  property,  though 
ostensibly  for  public  use,  was  really  for  the  exclusive  use  of 
the  proprietors  of  a  particular  industry ;  that  is  to  say,  that  it 
was  not  the  purpose  of  the  railway  company,  in  taking  the 
property,  to  give  to  all  persons  desiring  to  be  served  by  it 
equal  privileges.     The  court  may  be  said  to  have  determined 
the  question  of  good  faith  against  the  petitioner,  and  on  that 
based  its  decision.     Here,  as  before   indicated,  that  question 
was  found  in  favor  of  the  petitioner,  and  no  good  ground  is 
discovered  for  disturbing  that  conclusion. 

From  the  foregoing  it  will  be  seen  that  whether  a  particular 
use  of  property  may  reasonably  be  declared  public  has  been 
solved  uniformly  according  to  circumstances.  That  the  agency 
seeking  to  take  the  property  by  legislative  authority  is  essen- 
tially a  quasi  public  agency,  as  a  railway  corporation,  has  a 
very  important  bearing  on  the  question,  and  likewise  does  the 
importance  of  the  particular  industry  to  be  promoted ;  and 
the  two  together  have  generally  been   deemed  controlling. 
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Where  the  mining  of  coal  is  an  important  industry,  it  is  held 
that  the  legislature  may  legitimately  say  that  the  taking  of 
property  for  a  railroad,  indispensable,  or  reasonably  necessary, 
to  the  successful  operation  of  a  particular  coal  mine,  is  a 
taking  of  property  for  public  use.  Where  lumber  industries 
are  important  factors  in  the  employment  and  enrichment  of 
the  people,  the  taking  of  private  property  for  a  railroad  for 
the  convenience,  in  the  main,  of  the  proprietors  and  patrons 
of  an  industry  of  that  kind,  is  deemed  a  taking  of  private 
property  for  public  use.  Where  the  fertilization  of  arid  lands 
is  deemed  material  to  the  development  of  the  country,  it  is 
held  to  be  within  legislative  discretion  to  declare  the  taking 
of  private  property  for  irrigating  canals  a  taking  of  such  prop- 
erty for  public  use.  In  the  early  settlement  of  the  country 
the  importance  to  the  general  welfare  of  establishing  and 
maintaining  gristmills  was  such  that  it  was  held  that  the  use 
of  the  land  covered  by  backwater  from  the  milldams  was  a 
public  use  thereof  within  the  meaning  of  the  constitution. 
The  instances  are  very  few  where  a  grant  of  power  to  a  recog- 
nized public  agency,  such  as  a  railroad  corporation,  to  exer- 
cise the  power  of  eminent  domain  to  acquire  private  property 
for  its  right  of  way,  either  for  its  main  track  or  for  its  side 
tracks  or  spur  tracks  to  be  operated  as  a  part  of  its  railway 
system,  the  right  to  declare  what  shall  be  deemed  a  public 
use  is  vested  primarily  in  the  legislature,  has  been  condemned 
by  the  courts.  We  cannot  discover  any  good  reason  for  con- 
demning the  legislative  action  in  question  in  this  case,  and 
therefore  must  affirm  the  order  appealed  from. 
The  order  appealed  from  is  affirmed. 


Rbibbr  v.  Butlbr  &  P.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  Nov*  8,  /go/,) 

[SO  Atl.  Rep.  311.] 

Eminent  Domain — Damages — I nstructions.* 

The  issue  being  the  damages  for  entry  on  and  construction  of  a 
railroad  across  land,  and  defendant  having  requested  instruction  thpt 
the  jury  should  exclude  from  their  consideration  all  evidence  showing 
how  many  building  lots  that  part  of  the  land  within  a  borough  could 
be  divided  into,  and  what  such  lots  would  be  worth  separately,  as 
speculative  and  conjectural,  but  they  are  to  inquire  what  the  whole 
tract  was  worth  before  it  was  touched  by  the  railroad  and  what  it 
was  worth  as  affected  by  the  location  of  the  railroad,  and  not  any 
particular  part,  plaintiff  cannot  complain  of  the  answer:  ^* Affirmed, 
with  this  qualification :  That  the  jur3'  may  take  into  consideration 
any  purpose  for  which  the  land  had  value  at  the  time  of  the  entry  of 
the  railroad  company,  its  quantity,  its  location  with  reference  to 
other  improvements,  its  adaptability   for   particular  purposes  giving" 

•See  generally,  Hamilton  v,  PittSburg,  etc.,  R.  Co.  (Penn.),  13  Am. 
A  Eng.  R.  Cas.,  N.  S.,  376,  and  notes,  384  et  seq. ;  4  Rap.  &  Mack's 
Dig.  663  et  seq. ;  10  Am.  A  Eng.  Enc.  Law  (2d  Ed.)  1150  et  seq. ;  18 
Cent.  Dig.,  col.  929  et  seq. 
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it  value ;  but  it  would  be  improper  to  arrive  at  the  amount  of  damag'es 
by  estimating  the  number  of  lots  into  which  the  whole  tract,  or  any 
part  of  it,  mig'ht  be  divided,  and  then  estimating  what  such  lots 
might,  in  the  future,  be  sold  for,  and  considering  how  the  location  of 
the  road  might  affect  the  value  of  such  lots." 

Appeal  from  court  of  common  pleas,  Butler  county. 

Action  by  George  Reiber  against  the  Butler  &  Pittsburg 
Railroad  Company,  with  notice  to  the  Pittsburg,  Bessemer 
&  Lake  Erie  Railroad  Company.  From  the  judgment  for 
plaintiff  for  less  than  claimed,  he  appeals.     Affirmed. 

The  charge  of  the  court  below  is  as  follows : 

**  During  and  prior  to  the  month  of  August,  1896,  Mr.  George 
Reiber,  it  appears  from  the  evidence,  and  the  fact  is  unques- 
tioned, was  the  owner  of  a  tract  of  land  located  partly  within 
the  limits  of  this  borough  of  Butler  and  partly  in  the  town- 
ship of  Butler,  and  located  partly  upon  one  side  of  the  Con- 
noquenessing  creek  and   partly   upon  the  other  side  of  the 
Connoquenessing  creek.     The  fact   further  appears  that  at 
that  time  there  were  located  upon  this  land  one  or  more  rail- 
roads,— two.    at   least,    I   believe.     You   will  remember  the 
number, — which  were  then  in  operation.     In  the   month  of 
August,    1896,    the   Butler  &  Pittsburg    Railroad   Company 
desired  to  locate  its  tracks  upon  this  same  tract  of  land,  and, 
being  probably  unable  to  agree  with  the  owner  of  the  land  in 
reference  to  the  right  of  way,  or  the  amount  that  should  be 
paid  therefor,  the  railroad  company,  as  authorized  by  law  to 
do,  filed  in  this  court  security  for  any  damages  which  might 
accrue  to  Mr.  Reiber  by  reason   of  the  location  or  construc- 
tion of  this  railroad  upon  the  premises,  and,  having  given 
this  security,   proceeded  to  construct  its  railroad  upon  the 
premises.     There  is  no  question  about  the  right  of  the  railroad 
company  to  so  proceed.     It   proceeded   in   pursuance  of  the 
power  vested  in  it   by    law.     It   had  a  right,    upon  giving 
security  as  required  by  the  act   of  assembly,  to   enter  upon 
these  premises.     Having  entered  upon  them,  and  there  being 
still  no  agreement  as  to  the  amount  of  damages  to  which  Mr. 
Reiber  should  be  entitled,  viewers  were  appointed  to  ascer- 
tain the  amount  of  such  damages,  and,  having  made  their 
report,  an  appeal  was  taken  to  this  court,  in  order  that  a  jury 
of  twelve  men,  under  the  direction  of  the  court,  mieht  ascer- 
tain and  determine  the  amount   of  damages  to  which-  Mr. 
Reiber  is  entitled,  if  any.     It  is  that  fact   which  you  are  now, 
to  determine  under  the  instructions  which  we  shall  give  you. 
Whatever  damages  plaintiff  is  entitled  to,  he  is  entitled  to  as 
of  the  date  of  the  entry  of  the  railroad  company  upon  the 
premises,    which,    it   appears,    was    in   August,     1896.     The 
amount  which  he  is  entitled  to  recover  is  the  difference  be- 
tween the  market  value  of  that  Jand  immediately  prior  to  the 
entry   of  the  railroad  company  and  its   market  value  imme- 
diately after  the  entry  of  the   railroad  company;  that   is,  the 
value  of  the  land  prior  to  the   entry  of  the  railroad  company 
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and  the  value  of  the  land  after  the  entry  and  construction  of 
this  railroad  upon  the  land.  That  is  the  measure  of  dama^res. 
There  is  no  question  as  to  the  law  in  that  respect.  Counsel 
appear  to  differ  somewhat  in  reference,  or  appear  to  differ  in 
reference,  to  the  manner  in  which  you  shall  arrive  at  the 
value  of  this  land  at  these  particular  times;  but  the  difference 
between  the  values  at  the  times  indicated  is  the  measure  of 
damages  which  the  plaintiff  is  entitled  to  recover.  I  may 
further  say  to  you  that  the  fact  that  the  plaintiff  is  entitled 
to  recover  something:  is  not  in  question.  I  do  not  understand 
that  counsel  representing  the  defendants  take  the  position 
that  the  plaintiff,  George  Reiber,  is  not  entitled  to  recover  at 
all.  The  fact  for  you  to  determine,  then,  is  how  much  he  is 
entitled  to  recover.  Much  testimony  has  been  adduced  in 
reference  to  the  value  of  this  entire  tract.  It  is  proper  to 
hear  evidence  in  reference  to  the  value  of  the  whole  tract,  and 
you  will  understand  from  what  we  have  already  said,  as  well 
as  from  what  you  have  heard  counsel  say,  that  in  determining 
the  amount  of  damages  you  must  take  into  consideration  the 
value  of  the  entire  tract  of  land  before  the  railroad  company 
entered  upon  it  and  the  value  of  the  entire  tract  afterwards. 
It  is  proper  for  you,  in  determining  what  the  value  of  the 
land  then  was,  to  take  into  consideration  the  character  of  the 
land.  Without  some  knowledge  of  the  character  of  the  land, 
you  could  place  no  estimate  upon  its  value;  neither  could  you 
fix  the  amount  of  damages.  It  is  very  proper,  therefore,  that 
you  should  know  the  character  of  the  land,  its  location,  its 
location  with  reference  to  this  borough  or  other  improve- 
ments, the  fact  that  it  is  traversed  by  a  stream,  the  use  and 
character  of  the  land,  whether  low  and  swampy  or  hilly.  It 
is  proper  that  you  should  take  into  consideration  the  purposes 
for  which  it  may  be  valuable,  or  might  have  been  valuable, 
at  that  time;  the  purposes  to  which  it  may  be  adapted.  In 
determining  the  amount  of  damages,  you  must  necessarily 
take  these  facts  into  consideration.  You  would  fix  a  value 
upon  the  premises  of  a  particular  description.  For  instance, 
you  would  fix  a  value  upon  good,  improved  farm  land  at  a 
very  much  higher  rate  than  upon  wild,  unimproved,  and 
untillable  land,  which  was  not  in  proper  shape  for  cultivation, 
and  could  not  be  so  prepared.  And  so,  in  this  case,  it  is 
proper  for  you  to  take  into  consideration  the  proximity  of 
this  land  to  and  its  contact  with  the  borough.  And  it  is 
proper  for  you  to  take  into  consideration  any  fact  which  may 
tend  to  add  a  value  to  that  land.  If  any  part  of  it  was  then 
valuable  as  building  lots,  and  that  fact  added  a  value  to  the 
land,  it  is  proper  for  you  to  take  that  into  consideration ;  and, 
if  the  location  and  construction  of  the  defendant's  railroad 
across  this  land  destroyed  it  in  part,  or  took  away  any  part  of 
this  land  which  might  have  had  or  had  value  for  that  purpose, 
it  is  proper  for  you  to  take  that  fact  into  consideration.  It 
is  not  proper  for  you,  in  determining  the  value,  or  the  amount 
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of  damages  sustained  by  the  plaintiff,  to  take  the  estimate  of 
any  one  as  to  how  many  lots  might  be  laid  out  upon  the 
premises,  and  what  these  lots  might  have  sold  for  in  the  event 
of  their  being  sold.  That  would  be  fixing  a  measure  of  dam- 
ages not  as  of  the  date  of  entry,  but  as  of  a  future  time.  But 
your  duty  is  to  fix  the  measure  of  the  damages  sustained  by 
the  plaintiff  at  the  time  of  the  entry ;  and,  as  we  have  said, 
anything  that  then  added  value  to  the  land,  and  any  injury 
then  sustained,  must  be  taken  into  consideration  by  you. 
** There  is  not  much  difference  between  counsel  as  to  or  in 
reference  to  law  in  this  case.  They  differ  a  little  in  its 
application,  but  they  all  agree  that  the  measure  of  the  plain- 
tiff's damage  is  the  difference  between  the  market  or  selling 
value  of  the  land  before  the  railroad  company  entered  upon 
the  land  and  such  value  afterwards*.  There  is  a  wide  margin 
of  difference  between  the  witnesses  for  the  plaintiff  and  those 
for  the  defendant  on  the  amount  of  damages  sustained.  It  is 
your  duty  to  remember  the  evidence.  It  is  the  duty  of  the 
court  to  instruct  you  as  to  the  law,  and  it  is  your  duty  to  re- 
member the  evidence,  and  find  the  facts.  You  find  the  facts 
from  the  evidence  as  the  facts  present  themselves  to  you  in 
the  evidence.  I  will  not  attempt  to  review  all  the  evidence 
that  has  been  adduced  here,  but  I  will  just  briefly  refer  to 
some  of  the  witnesses.  I  am  not  referring  or  attempting  to 
recall  all  that  they  have  said.  The  first  witness  called  on  the 
part  of  the  plaintiff  is  Mr.  George  Pillow,  the  surveyor  who 
prepared  the  plot  or  draft  of  land  which  has  been  here  offered 
in  evidence.  Next,  Mr.  Ed.  Reiber,  one  of  the  sons  of  the 
plaintiff,  was  called.  He  fixed  the  damage  resultiner  to  his 
father  from  the  construction  of  this  road  as  from  thirty-five 
to  thirty-six  thousand  dollars,  and  he  places  the  value  of  the 
whole  tract  of  land  at  from  eight  hundred  to  one  thousand 
dollars  per  acre  as  the  average  price  per  acre.  Mr.  George 
L.  Reiber  fixes  the  damages  at  substantially  the  same  figures, 
— thirty-five  to  thirty-six  thousand  dollars.  You  will  recall 
all  of  their  testimony,  gentlemen,  and,  so  far  as  they  properly 
gave  any  explanation  of  their  manner  of  arriving  at  this 
amount,  you  will  recall  it,  and  apply  the  explanation  and 
ascertain  the  facts  therefrom,  applying  the  law  to  the  testi- 
mony. Mr.  I.  J.  McCandless  was  called,  and  fixed  the 
damages  in  the  sum  of  thirty  thousand  dollars.  Mr.  Joseph 
Hartman  did  not  fix  any  amount  of  damages.  He  seemed 
unable  to  qualify  as  to  knowledge  of  market  values  of  land  at 
that  time.  Mr.  J.  W.  McKee  estimated  the  damages  at  50  per 
cent. ;  that  is,  that  the  land  was  worth  50  per  cent,  less  after 
the  entry  of  the  road  in  question  than  it  was  before.  Mr. 
John  Bickel,  I  do  not  remember,  fixed  any  estimate  of  the 
value  of  the  damages,  but  he  says  that  part  of  the  land  was 
valuable  for  building  purposes.  Mr.  Jacob  Reiber  places  the 
damages  at  thirty  thousand  dollars.  Mr.  L.  S.  Mcjunkin 
thinks  the  damages  would    be    from  sixteen    to  eighteen 
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thousand  dollars.  Mr.  Joseph  Parkins  testifies  that  part  of 
the  land  had  a  value  for  building  purposes;  and  Mr.  McKee, 
whose  deposition  was  read  to  you  by  counsel,  places  the  dam- 
age at,  I  believe,  twenty-five  thousand  dollars.  The  witnesses 
on  the  part  of  the  defendant  fix  the  value  of  the  land — the 
average  value  per  acre — at  a  very  much  less  sum,  most  of  them 
putting  it  at  $150  an  acre;  and  they  fix  the  damages  to  the 
said  tract  resulting  from  the  construction  of  this  road  and  the 
entry  of  the  defendant  company  upon  the  premises  anywhere 
from  one  thousand  five  hundred  to  four  thousand  dollars. 
Mr.  McQuistion  was  first  called, — the  borough  engineer  for 
this  borough,  and  surveyor.  He  fixes  the  damage  to  the  tract 
at  two  thousand  dollars ;  Mr.  Joseph  Bredin  at  from  fifteen 
hundred  to  two  thousand  dollars;  Mr.  John  Schaffner  at 
twenty-five  hundred  dollars;  Mr.  Heydrick  at  two  or  three 
hundred  dollars  per  acre  for  the  land  taken,  and,  in  addition 
to  that,  whatever  damage  had  been  done  to  the  buildings,  of 
which  he  professed  to  have  no  knowledge ;  Mr.  James  Tracy 
fixes  the  damage  at  from  two  to  three  thousand  dollars ;  Mr. 
John  Lowry  at  about  three  thousand  dollars ;  Mr.  Henry  Miller 
at  from  twenty-two  hundred  to  twenty-five  hundred  dollars; 
Mr.  Philip  Weisner  did  not  fix  any  damage,  as  we  remember, 
not  being  able  to  qualify  as  to  his  knowledge  of  values  at  that 
particular  time;  Mr.  Joseph  Criswell  fixes  the  damages  at 
from  three  thousand  to  thirty-five  hundred  dollars;  Mr.  John 
.Smith  at  about  twenty-nine  hundred  dollars;  Mr.  George 
White  at  four  thousand  dollars;  Mr.  Samuel  Crawford  at 
three  thousand  dollars;  Mr.  John  Allen  at  twenty-five  hun- 
dred dollars;  Mr.  Joseph  B.  Mechling  fixes  the  damages  at 
$150  per  acre  for  the  land  taken;  and  Mr.  Walter  Graham  did 
the  same.  Mr.  Wm.  Marks  and  Mr.  Samuel  Seaton  did  not 
Rive  any  figures  as  to  damages  sustained.  They  were  the 
viewers  appointed  to  look  at  the  property  under  appoint- 
ment. Mr.  Harvey  was  the  assessor  for  the  borough,  and  Mr. 
John  L.  Jones,  as  we  remember,  was  the  coroner.  He  did 
not  give  any  figures.  Mr.  Philip  Daubenspeck  places  the 
damage  at  from  three  thousand  to  thirty-five  hundred  dollars. 
Now,  under  the  act  of  assembly  and  under  the  laws  of  the 
commonwealth  and  the  constitution  of  the  commonwealth, 
it  is  the  duty  of  the  railroad  company  to  make  just  restitution 
to  Mr.  Reiber  for  the  land  taken  or  injured  by  reason  of  the 
occupation  of  this  land  by  the  railroad  company.  They  are 
to  make  just  compensation.  Mr.  Reiber  is  to  be  kept  in 
statu  quo.  He  is  not  to  profit  by  reason  of  the  fact  that  for  a 
public  purpose  and  as  a  public  necessity  (and  that  is  the 
language  of  the  law)  this  railroad  company  entered  upon  this 
land.  He  is  not  to  profit  by  that,  but  he  is  entitled  to  just 
compensation  for  any  injury  sustained  by  him  by  reason  of 
such  entry.  He  is  not  to  lose  financially  by  reason  of  their 
entry  upon  these  premises,  but  he  is  entitled  to  recover  such 
an  amount  as  will  compensate  him  for  the   injury  sustained 
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by  him,  and  preserve  him   financially  in  the  same  position 
after  the  entry  and  construction  of  the  road  as  before. 

'4n  determining:  the  amount  of  damag:es  sustained,  you 
take  into  consideration  the  whole  tract  of  land,  the  advantages 
as  well  as  the  disadvantages  that  accrue  to  the  property  of  the 
plaintiff  by  reason  of  the  entry  of  the  railroad  company  upon 
the  premises.  The  entry  and  construction  of  a  railroad  upon 
some  tracts  of  land  might  be  of  such  advantage  to  the  balance 
of  the  tract  that  the  owner  of  the  land  would  be  entitled  to  no 
damages  at  all.  On  the  other  hand,  the  entry  of  a  railroad 
company  upon  a  certain  piece  of  property  might  damage  it 
greatly  in  excess  of  the  value  of  the  land  taken.  In  deter- 
mining if  Mr.  Reiber  has  sustained  damages  largely  in  excess 
of  the  value  of  the  land  taken, — that  is,  per  acre,  the  value  of 
the  land  taken, — you  compare  the  land  acre  per  acre  with 
the  entire  tract  before  and  after  the  entry  upon  the  premises. 
You  should  take  into  consideration  the  manner  in  which 
this  road  traverses  through  his  land,  the  cuts  and  fills,  and  the 
extent,  if  any,  to  which  any  part  not  so  occupied  is  injured 
by  the  direction  or  location  of  the  road.  We  think  you  com- 
prehend the  matter,  gentlemen,  and  that  further  instruction 
is  unnecessary,  except  to  say  that  the  burden  rests  upon  the 
plaintiff  here  to  satisfy  you  as  to  the  amount  of  damages  to 
which  he  is  entitled.  He  must  satisfy  you  that  he  has  been 
injured;  that  he  has  been  damaged;  and  he  must  satisfy  you 
as  to  the  amount  of  such  damage.  It  is  your  duty  to  recon- 
cile the  testimony  of  witnesses  so  far  as  you  can;  to  avoid 
any  imputation  of  perjury  in  the  testimony  of  witnesses;  to 
conclude  that  all  witnesses  testified  honestly,  if  you  can  do 
so.  If  you  cannot,  then  you  must  determine  which  and  who 
are  telling  the  truth.  Now,  the  fact  to  be  determined  by  you 
is  a  fact  that  witnesses  are  unable  to  demonstrate  before  you 
like  they  might  many  facts.  It  is  largely  a  matter  of  opin- 
ion. In  fact,  you  determine  the  facts  from  the  opinion  of 
witnesses  given  upon  the  stand  under  oath, — from  the  evi- 
dence in  the  case ;  and,  of  course,  you  have  a  right  to  take 
into  consideration  that  you  were  upon  the  premises,  and  have 
seen,  so  far  as  possible  to  see,  the  injury  done  to  the  premises, 
if  any;  and  from  such  knowledge  as  you  necessarily  receive 
by  the  inspection  of  the  premises,  with  the  evidence  in  the 
case  which  you  have  since  heard,  you  are  to  render  a  verdict. 
The  verdict  you  will  render  will  be  for  the  amount  due  at  this 
date. 

** Plaintiff  has  requested  us  to  instruct  you  as  follows:  *(i) 
In  estimating  the  damages  in  this  case  the  jurors  are  to  con- 
sider the  matter  just  as  if  they  were  called  on  to  value  the 
injury  at  the  moment  when  the  railroad  company  condemned 
the  land,  which  is  admitted  to  have  been  August,  i8g6. 
They  are  to  value  the  injury  to  the  property  without  reference 
to  the  person  of  the  owner,  or  the  actual  state  of  his  business; 
and  in  doing  that  the  only  safe  rule  is  to  inquire  what  would 
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the  property,  unaffected  by  the  railroad,  have  sold  for  at  the 
time  it  was  taken  by  the  railroad  company?  What  would  it 
have  sold  for  as  affected  by  the  taking  of  the  railroad  com- 
pany? The  difference  is  the  true  measure  of  compensation.* 
Answer.  Affirmed.  *(2)  The  market  value  of  land  is  not  nec- 
essarily the  price  it  would  command  in  a  forced  sale  by  pub- 
lic auction.  It  is  estimated  upon  a  fair  consideration  of  the 
location  of  the  land,  the  extent  and  condition  of  its  improve- 
ments, its  quantity  and  productive  qualities,  and  the  uses  to 
which  it  might  reasonably  have  been  applied  at  the  time  it 
was  taken  by  the  railroad  company,  taken  with  the  general 
selling  price  of  lands  in  the  neighborhood  at  the  time.' 
Answer.  That  point  is  affirmed,  '(s)  If  the  jury  find  that 
the  land  of  George  Reiber,  when  it  was  entered  upon  by  the 
railroad  company,  or  any  part  of  it,  was  ripe  for  laying  out 
into  town  lots  or  for  building  improvements,  was  adapted  to 
SDch  use,  and  had  an  enhanced  value  for  such  purpose, 
the  jury  should  consider  such  enhanced  value  in  making  up  the 
verdict.  The  inquiry  of  the  jury  should  not  be  limited  to  the 
value  of  the  land  as  a  farm,  if  it,  or  any  portion  of  it,  had  a 
higher  value  for  any  other  purpose  to  which  it  could  then 
have  been  reasonably  adapted. '  Answer.  That  is  afiirmed. 
*(4)  The  jury  may  add  as  an  item  of  damages  interest  upon 
the  difference  in  the  value  of  the  land  before  and  after  the 
appropriation  by  the  defendant  company  from  the  time  of 
the  appropriation  to  the  time  of  verdict,  and  include  the 
amount  in  the  aggregate  amount  of  the  verdict'  Answer. 
The  damages,  if  any,  to  which  the  plaintiff  is  entitled,  are 
to  be  estimated  as  of  the  date  of  the  entry  of  the  railroad 
company  upon  the  land;  but,  as  that  time  is  now  past,  and 
by  your  verdict  you  must  express  the  amount  now  due,  you 
may  take  into  consideration  the  time  elapsed  since  the  entry, 
and  make  reasonable  allowance  on  account  thereof,  not 
exceeding  the  rate  of  six  per  cent,  per  annum. 

**The  defendant  has  requested  us  to  instruct  you  as  follows: 
^(i)  The  proper  measure  of  damages  for  the  land  taken  in 
this  case  for  railroad  purposes  is  the  difference  between  the 
general  market  or  selling  value  of  the  entire  tract  as  a  whole 
immediately  before,  and  as  unaffected  by  the  railroad,  and 
the  general  market  or  selling  value  of  the  whole  immediately 
after  the  appropriation  of  the  right  of  way,  and  as  affected  by 
the  railroad. '  Answer.  That  is  afiirmed.  *(2)  The  time  of 
the  construction  of  defendant's  railroad  through  the  lands  of 
plaintiff — the  only  question  at  issue  for  the  jury — is  the 
amount  of  damages  this  land  has  sustained  as  a  whole. 
What  plaintiff  could  have  done  or  intended  to  do  with  any 
particular  part  occupied  or  affected  by  the  railroad  has  noth 
ing  to  do  with  the  question.'  Answer.  Affirmed.  In 
determining  the  amount  of  damages  the  tract  must  be  con- 
sidered as  a  whole.  In  connection  with  this,  you  may  take 
into  consideration   any  value  which  the   land  had   for  any 
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particular  purposes.  '(3)  The  jury  are  not  to  consider  that 
one  part  of  the  tract  of  land  has  been  injured  and  the  other 
part  not  affected  by  the  railroad  in  arrivine  at  the  damages, 
but  must  determine  the  damages  from  the  difference  between 
the  market  value  of  the  whole  tract  before  and  after  the  build- 
ing of  the  railroad/  Answer.  That  is  affirmed.  '(4)  The  jury 
should  exclude  from  their  consideration  all  the  evidence  show- 
ing how  many  building  lots  that  part  of  the  land  located  in 
the  borough  of  Biltler  could  be  divided  into,  and  what  such 
lots  would  be  worth  separately,  as  speculative  and  conjectural. 
They  are  to  inquire  what  the  whole  tract  was  worth  before  it 
was  touched  by  the  railroad  and  what  it  was  worth  as  affected 
by  the  location  of  the  raihroad,  and  not  any  particular  part. ' 
Answer.  Affirmed,  with  this  qualification:  That  the  jury 
may  take  into  consideration  any  purpose  for  which  the  land 
had  value  at  the  time  of  the  entry  of  the  railroad  company*  its 
quantity,  its  location  with  reference  to  other  improvements^ 
its  adaptability  for  particular  purposes  giving  it  value;  but  it 
would  be  improper  to  arrive  at  the  amount  of  damages  by 
estimating.the  number  of  lots  into  which  the  whole  tract  or 
any  part  of  it  might  be  divided,  and  then  estimating  what  such 
lots  might,  in  the  future,  be  sold  for,  and  considering  how  the 
location  of  the  road  might  affect  the  value  of  such  lots.  We 
believe  this  is  all  that  is  necessary  to  say  to  you,  gentlemen. 
You  render  a  verdict  for  a  lump  sum.  You  will  find  for  the 
plaintiff,  naming  the  amount.'' 

The  specifications  of  error  are  as  follows: 

**The  court  below  erred:  (i)  In  the  general  charge  in  in- 
structing the  jury  as  follows:  'And  in  this  case  it  is  proper 
for  you  to  take  into  consideration  the  proximity  of  this  land 
to  and  its  contact  with  the  borough ;  and  it  is  proper  for  you 
to  take  into  consideration  any  fact  which  may  tend  to  add  a 
value  to  that  land.  If  any  part  of  it  was  then  valuable  as 
building  lots,  and  that  fact  added  a  value  to  the  land,  it  is 
proper  for  you  to  take  that  into  consideration ;  and  if  the 
location  and  construction  of  the  defendant's  railroad  across 
this  land  destroyed  it  in  part,  or  took  away  any  part  of  this 
land  which  might  have  had  or  had  value  for  that  purpose,  it 
is  proper  for  you  to  take  that  fact  into  consideration.  It  is 
not  proper  for  you,  in  determining  the  value,  or  the  amount 
of  damages  sustained  by  the  plaintiff,  to  take  the  estimate  of 
any  one  as  to  how  many  lots  might  be  laid  out  upon  the 
premises,  and  what  these  lots  might  have  sold  for  in  the  event 
of  their  being  sold.  That  would  be  fixing  a  measure  of  dam- 
ages not  as  of  the  date  of  entry,  but  as  of  a  future  time.  But 
your  duty  is  to  fix  the  measure  of  the  damages  sustained  by 
the  plaintiff  at  the  time  of  the  entry;  and,  as  we  have  said, 
anything  that  then  added  value  to  the  land  and  any  injury 
then  sustained,  must  be  taken  into  consideration  by  you.'  (2) 
In  the  answer  of  the  court  to  the  fourth  point  of  the  defendant 
company,  said  point  and   answer   being  as   follows:     Point: 
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*The  jury  should  exclude  from  their  consideration  all  the  evi- 
dence  showing  how  many  building  lots  that  part  of  the  land 
located  in  the  borough  of  Butler  could  be  divided  into,  and 
what  such  lots  would  be  worth  separately,  as  speculative  and 
conjectural.  They  are  to  inquire  what  the  whole  tract  was 
worth  before  it  was  touched  by  the  railroad,  and  what  it  was 
worth  as  affected  by  the  location  of  the  railroad,  and  not  any 
particular  part. '  Answer:  *  Affirmed,  with  this  qualification: 
That  the  jury  may  take  into  consideration  any  purpose  for 
which  the  land  had  value  at  the  time  of  the  entry  of  the 
railroad  company,  its  quantity,  its  location  with  reference  to 
other  improvements,  its  adaptability  for  particular  purposes 
giving  it  value;  but  it  would  be  improper  to  arrive  at  the 
amount  of  damages  by  estimating  the  number  of  lots  into 
.  which  the  whole  tract  or  any  part  of  it  might  be  divided,  and 
then  estimating  what  such  lots  might,  in  the  future,  be  sold 
for,  and  considering  how  the  location  of  the  road  might  affect 
the  value  of  such  lots. '  (3)  In  not  setting  aside  the  verdict  of 
the  jury,  the  amount  of  damages  found  for  the  plaintiff  being 
inadequate  under  the  evidence.  (4)  In  not  granting  the 
plaintiff  a  new  trial.  (5)  In  not  setting  aside  the  verdict  of 
the  jury  because — First,  the  amount  of  damages  found  for  the 
plaintiff  was  inadequate;  second,  the  charge  of  the  court 
upon  the  question  of  damages  was  inadequate ;  and,  third, 
the  verdict  was  improperly  arrived  at  by  the  jury.  (6)  The 
verdict,  under  the  evidence,  was  inadequate." 

James  B.  Mcjunkin,  James  M.  Galbreath,  and  T.  C.  Camp- 
bell, for  appellant. 
Lev.  McQuistion,  for  appellee. 

PER  CURIAM.  The  charge  to  the  jury  was  impartial  and 
plain,  and  there  is  nothing  discernible  in  it  suggestive  of  error 
or  inadequacy  respecting  damages.  We  have  examined  and 
considered  the  six  specifications  of  errors,  and  we  have  failed 
to  find  in  either  of  them  any  cause  for  a  reversal  of  the  judg- 
ment.    We  therefore  dismiss  all  the  specifications. 

Judgment  affirmed. 


Chicago  &  A.  R.  Co.  v.  Harrington. 

{Supreme  Court  of  Illinois^  Oct.  24^  igoi,) 

[61  N.  E.  Rep.  622.] 

Appeal — Review — Discretion  of  Court  to  Grant  Change  of  Venue. 

Under  3  Starr  «&  C.  Ann.  St.  p.  3983,  \  4,  providing  that,  on  petition 
for  change  of  venue  on  account  of  the  prejudice  of  the  inhabitants, 
the  adverse  party  may  submit  counter  affidavits,  and  the  judge  shall 
decide  according  to  the  right,  the  court's  action  is  discretionary,  and 
not  reviewable,  except  for  abuse  of  discretion. 

Jurisdiction  to  Set  Aside  Vacation  Order  Refusing  Change  of  Venue. 

A  court  has  jurisdiction  to  set  aside  a  vacation  order  of  the  judge 
refusing  a  change  of  venue. 
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Appeal— Review— Petition  for  Change  of  Venue. 

Where  another  judge  is  called  in  to  try  the  case  after  a  petition  for 
change  of  venue  on  account  of  alleged  prejudice  of  the  judge,  no  error 
can  be  based  on  the  refusal  of  the  petition. 

Custom  Relative  to  Switching  Cars — Question  for  Jury. 

Where  the  evidence,  in  an  action  against  a  railroad  for  injuries,  as 
to  a  custom  relative  to  switching  cars,  was  conflicting,  the  question 
was  properly  for  the  jury,  and  finding  and  judgment  thereon  were 
conclusive. 

Injury  to  Employee — Contributory  Negligence — Standing  on  Footboard 
of  Engine— Question  for  Jury. 
Where  the  defendant's  theory  was  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  standing  on  the  front  footboard  of  a  switch 
engine  which  was  pushing  two  cars  ahead  of  it,  while  the  plaintiff's 
evidence  tended  to  show  that  he  was  in  the  exercise  of  ordinary  care 
in  taking  such  position,  the  question  was  for  the  jury. 

Instructions. 

An  instruction  on  plaintiff's  theory,  summarizing  the  elementa 
necessary  to  recovery,  and  embracing  all  the  ultimate  or  essential 
facts,  was  not  erroneous  for  not  giving  all  the  facts. 

Same. 

A  party  cannot  complain  of  an  error  in  an  instruction  if  there  is  a 
like  error  in  an  instruction  given  at  his  request. 

Same — Negligence. 

An  instruction  specifically  setting  out  the  negligence  of  defendant^ 
and  justifying  a  recovery  if  such  negligence  be  proved  **as  charged 
in  the  declaration,"  was  not  erroneous  because  of  its  reference  to  the 
declaration. 

Same — Damages — Assuming  Facts. 

An  instruction  in  an  action  against  a  railroad  for  injuries,  defining 
the  measure  of  damages,  and  authorizing  the  jury,  in  case  of  finding 
the  defendant  guilty  of  negligence,  to  assess  the  damages  at  such  a 
sum  as  they  believe  from  the  evidence  will  be  a  fair  compensation 
for  the  pain,  loss  of  earnings,  and  expense  incurred,  and  requiring 
all  these  ^^to  be  shown  from  the  evidence  in  the  case,"  was  not  open 
to  the  objection  that  it  assumed  there  was  evidence  of  the  matters 
enumerated. 

Negligence — Pleading — Definition  of  ''Unavoidable." 

In  an  allegation  in  a  complaint  against  a  railroad  for  injuries,  that 
the  engine  and  cars  on  which  plaintiff  was  riding  when  injured  were 
'^unavoidably"  run  and  driven  on  a  track  on  which  the  defendant 
had  negligentlj'  left  open  the  switch,  the  word  ** unavoidable"  meant 
that,  with  the  exercise  of  ordinary  care,  the  running  on  such  track 
was  "unavoidable";  the  word  did  not  mean  "inevitable,"  and 
require  a  high  degree  of  care  to  be  shown  to  entitle  plaintiff  to 
recover. 

Instructions— Not  Warranted  by  Evidence. 

Where  the  facts  proven  are  not  within  the  allegations,  neither  party 
can  complain  if  each  procures  instructions  declaring  the  law  applica- 
ble to  the  facts  shown,    and   asks  a  verdict  in   accordance   therewith. 

Action  for  Injury  to  Employee — Collateral  Inquiries. 

Though  a  declaration  alleged  that  a  certain  person  was  receiver  for 
a  certain  railroad,  and  that  plaintiff  was  in  his  employ  when  injured 
by  the  negligence  of  defendant,  another  railroad  company,  the  ap- 
pointment of  the  receiver  and  his  operation  of  the  road  were  mere 
collateral  inquiries,  and  it  was  only  necessary  for  plaintiff  to  show 
that  he  was  rightfully  on  the  engine  when  he  was  injured. 

Receivers — Appointment — Sufficiency  of  Evidence. 

Where  plaintiff  alleged  that  a  certain  person  was  receiver  for  a  cer- 
tain railroad,  and  that  plaintiff  was  in  his  employ  when  injured  by 
the  negligence  of  defendant,  another  railroad  company,  and  defendant 
introduced  the  pleadings  of  an   action    by    the   plaintiff  against  the 
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railroad  containing  the  same  allegations  as  to  the  receiver,  defendant 
was  bound  thereby,  and  the  receiver's  appointment  was  suflBciently 
proved. 

Liability  for  Injury  to  Employee  of  Another  Company— Effect  of  Neg- 
ligence of  Fellow  Servant.* 
In  an  action  by  a  railroad   employee    against   another   railroad    for 
personal  injuries,  the  negligence  of   a    fellow   servant,   contributing, 
with  defendant's  negligence,  to  produce  the  injuries,  was  no  defense. 

Action  for  Injury  to  Employee  of  Another  Company — Evidence— Custom 
in  Regard  to  Delivery  of  Cars  in  Foreign  Yard. 
In  an  action  by  a  railroad  employee  against  another  railroad  for 
injuries  alleged  to  be  the  result  of  the  condition  in  which  the  defend- 
ant had  left  the  track  and  switch  in  the  employer's  freight  yard,  after 
switching  cars  there,  plaintiff  was  entitled  to  show  evidence  of  a 
general  custom  or  practice  in  regard  to  the  delivery  of  cars  in  a  for- 
eign yard. 

Same — Hypothetical  Questions — Proper  Position  on  Engine  Pushing 
Cars. 
Where  plaintiff  was  injured  while  standing  on  the  front  footboard 
of  his  employer's  engine  by  the  negligence  of  another  railroad  in 
leaving  a  switch  and  cars  in  a  certain  condition  in  the  employer's 
freight  yard,  a  hypothetical  question  as  to  whether  it  was  a  proper 
place  for  him  when  the  engine  was  pushing  two  cars  in  their  own 
yards,  tt>  a  place  where  he  was  to  uncouple  them,  was  proper. 

Interrogations — Discretion  of  Court. 

A  trial  court  may  refuse  interrogatories  offered  by  a  party  to  be 
submitted  to  the  jury  for  special  findings,  and  substitute  others  oh 
its  own  motion. 

Same — Liability  for  Injury  to  Servant  of  Another  Company  Caused  by 
Negligence  in  Leaving  Switch  Open,  as  Affected  by   Contributory 
Negligence  in  Being  in  Dangerous  Position. 
Where  plaintiff,  while   standing   on    the  front   footboard  of  his  em- 
ployer's engine  while  it  was  pushing  two  cars  to  a  place  in  the  freight 
yard  where  he  was  to  uncouple   them,    was   injured   by    defendant's 
negligence  in   leaving  a  switch   open,    it    was   not   error   to  refuse  te 
submit  an  interrogatory  to  the   jury   as   to  whether  it  would  not  have 
been  safer  if  plaintiff  had  placed  himself  on  the  rear  footboard,  as  an 
affirmative    answer   would   not   have   controlled  a  general  verdict  for 
plaintiff. 

Same — Assuming  Negligence. 

An  interrogatory  requiring  the  jury   to  find   whether  the  plaintiff's 
act  in  ** negligently"  placing  himself  on    the   front   footboard  of  the 
engine  contributed  to  his  injury  was  properly  refused  because  assum- 
ing negligence.  • 
Same — Calling  for  Evidentiary  Facts. 

Where  plaintiff,  while  standing  on  the  front  footboard  of  his  em- 
ployer's engine,  which  was  pushing  two  freight  cars  to  a  place  where 
he  was  to  uncouple  them,  was  injured  by  defendant's  negligence  in 
leaving  a  switch  open,  an  interrogatory  requiring  the  jury  to  find 
whether  the  accident  to  the  plaintiff  was  caused  by  the  negligence  of 
a  fellow  servant,  who  was  standing  on  the  front  car,  was  properly 
refused,  as  it  called  for  an  evidentiary  fact  only,  and  could  not  have 
controlled  a  general  verdict  for  plaintiff. 

Same— Use  of  Word  "For." 

Where  the  interrogatories   submitted   by   the   court  began,  **If  you 
find  a  general  verdict  for  the  plaintiff,"  the  use  of  the  words,  **for  the 
plaintiff,"  was  not  reversible  error. 
Contributory  Negligence— Scope  of  Interrogatory. 

An  interrogatory  as  to  whether  the  act  of  the  plaintiff,  **in  placing 
himself  on  the  footboard  of   the   engine,"    contributed    to  his  injury, 

*See  5  Rap.  &  Mack's  Dig.  691  et  seq. 
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Appeal  — Review— Petition  for  Change  of  Venue. 

Where  another  judge  is  called  in  to  try  the  case  after  a  petition  for 
change  of  venue  on  account  of  alleged  prejudice  of  the  judge,  no  error 
can  be  based  on  the  refusal  of  the  petition. 

Custom  Relative  to  Switching  Cars — Question  for  Jury. 

Where  the  evidence,  in  an  action  against  a  railroad  for  injuries,  as 
to  a  custom  relative  to  switching  cars,  was  conflicting,  the  question 
was  properly  for  the  jury,  and  finding  and  judgment  thereon  were 
conclusive. 

Injury  to  Employee — Contributory  Negligence — Standing  on  Footboard 
OT  Engine— Question  for  Jury. 
Where  the  defendant's  theory  was  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  standing  on  the  front  footboard  of  a  switch 
engine  which  was  pushing  two  cars  ahead  of  it,  while  the  plaintiff's 
evidence  tended  to  show  that  he  was  in  the  exercise  of  ordinary  care 
in  taking  such  position,  the  question  was  for  the  jury. 

Instructions. 

An  instruction  on  plaintiff's  theory,  summarizing  the  elements 
necessary  to  recovery,  and  embracing  all  the  ultimate  or  essential 
facts,  was  not  erroneous  for  not  giving  all  the  facts. 

Same. 

A  party  cannot  complain  of  an  error  in  an  instruction  if  there  is  a 
like  error  in  an  instruction  given  at  his  request. 

Same — Negligence. 

An  instruction  specifically  setting  out  the  negligence  of  defendant* 
and  justifying  a  recovery  if  such  negligence  be  proved  *^as  charged 
in  the  declaration,"  was  not  erroneous  because  of  its  reference  to  the 
declaration. 

Same — Damages — Assuming  Facts. 

An  instruction  in  an  action  against  a  railroad  for  injuries,  defining 
the  measure  of  damages,  and  authorizing  the  jury,  in  case  of  finding 
the  defendant  guilty  of  negligence,  to  assess  the  damages  at  such  a 
sum  as  they  believe  from  the  evidence  will  be  a  fair  compensation 
for  the  pain,  loss  of  earnings,  and  expense  incurred,  and  requiring 
all  these  **to  be  shown  from  the  evidence  in  the  case,"  was  not  open 
to  the  objection  that  it  assumed  there  was  evidence  of  the  matters 
enumerated. 

Negligence — Pleading — Definition  of  "Unavoidable." 

In  an  allegation  in  a  complaint  against  a  railroad  for  injuries,  that 
the  engine  and  cars  on  which  plaintiff  was  riding  when  injured  were 
'* unavoidably"  run  and  driven  on  a  track  on  which  the  defendant 
had  negligently  left  open  the  switch,  the  word  **  unavoidable"  meant 
that,  with  the  exercise  of  ordinary  care,  the  running  on  such  track 
was  '*  una  voidable" ;  the  word  did  not  mean  **  inevitable,"  and 
require  a  high  degree  of  care  to  be  shown  to  entitle  plaintiff  t» 
recover. 

Instructions- Not  Warranted  by  Evidence. 

Where  the  facts  proven  are  not  within  the  allegations,  neither  party 
can  complain  if  each  procures  instructions  declaring  the  law  applica- 
ble to  the  facts  shown,    and   asks  a  verdict  in   accordance   therewith. 

Action  for  Injury  to  Employee — Collateral  Inquiries. 

Though  a  declaration  alleged  that  a  certain  person  was  receiver  for 
a  certain  railroad,  and  that  plaintiff  was  in  his  employ  when  injured 
by  the  negligence  of  defendant,  another  railroad  company,  the  ap- 
pointment of  the  receiver  and  his  operation  of  the  road  were  mere 
collateral  inquiries,  and  it  was  only  necessary  for  plaintiff  to  show 
that  he  was  rightfully  on  the  engine  when  he  was  injured. 

Receivers — Appointment — Sufficiency  of  Evidence. 

Where  plaintiff  alleged  that  a  certain  person  was  receiver  for  a  cer- 
tain railroad,  and  that  plaintiff  was  in  his  employ  when  injured  by 
the  negligence  of  defendant,  another  railroad  company,  and  defendant 
introduced  the  pleadings  of  an   action   by    the   plaintiff  against  the 
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railroad  containing  the  same  allegations  as  to  the  receiver,  defendant 
was  bound  thereby,  and  the  receiver's  appointment  was  sufficiently 
proved. 

Liability  for  Injury  to  Employee  of  Another  Connpany — Effect  of  Neg- 
ligence of  Fellow  Servant.* 
In  an  action  by  a  railroad   employee    against   another  railroad    for 
personal  injuries,  the  negligence  of   a    fellow   servant,   contributing, 
with  defendant's  negligence,  to  produce  the  injuries,  was  no  defense. 

Action  for  Injury  to  Employee  of  Another  Company — Evidence — Custom 
in  Regard  to  Delivery  of  Cars  in  Foreign  Yard. 
In  an  action  by  a  railroad  employee  against  another  railroad  for 
injuries  alleged  to  be  the  result  of  the  condition  in  which  the  defend- 
ant had  left  the  track  and  switch  in  the  employer's  freight  yard,  after 
switching  cars  there,  plaintiif  was  entitled  to  show  evidence  of  a 
general  custom  or  practice  in  regard  to  the  delivery  of  cars  in  a  for- 
eign yard. 

Same — Hypothetical  Questions — Proper  Position  on  Engine  Pushing 
Cars. 
Where  plaintiff  was  injured  while  standing  on  the  front  footboard 
of  his  employer's  engine  by  the  negligence  of  another  railroad  in 
leaving  a  switch  and  cars  in  a  certain  condition  in  the  employer's 
freight  yard,  a  hypothetical  question  as  to  whether  it  was  a  proper 
place  for  him  when  the  engine  was  pushing  two  cars  in  their  own 
yards,  to  a  place  where  he  was  to  uncouple  them,  was  proper. 

Interrogations — Discretion  of  Court. 

A  trial  court  may  refuse  interrogatories  offered  by  a  party  to  be 
submitted  to  the  jury  for  special  findings,  and  substitute  others  on 
its  own  motion. 

Same — Liability  for  Injury  to  Servant  of  Another  Company  Caused  by 
Negligence  in  Leaving  Switch  Open,  as  Affected  by  Contributory 
Negligence  in  Being  in  Dangerous  Position. 
Where  plaintiff,  while   standing   on    the  front   footboard  of  his  em- 
ployer's engine  while  it  was  pushing  two  cars  to  a  place  in  the  freight 
yard  where  he  was  to  uncouple    them,    was   injured   by    defendant's 
negligence  in   leaving  a  switch   open,    it    was   not   error   to  refuse  te 
submit  an  interrogatory  to  the   jury   as   to  whether  it  would  not  have 
been  safer  if  plaintiff  had  placed  himself  on  the  rear  footboard,  as  an 
affirmative    answer    would    not   have   controlled  a  general  verdict  for 
plaintiff. 

Same — Assuming  Negligence. 

An  interrogatory  requiring  the  jury  to  find  whether  the  plaintiff's 
act  in  "negligently"  placing  himself  on  the  front  footboard  of  the 
engine  contributed  to  his  injury  was  properly  refused  because  assum- 
ing negligence.  • 

Same — Calling  for  Evidentiary  Facts. 

Where  plaintiff,  while  standing  on  the  front  footboard  of  his  em- 
ployer's engine,  which  was  pushing  two  freight  cars  to  a  place  where 
he  was  to  uncouple  them,  was  injured  by  defendant's  negligence  in 
leaving  a  switch  open,  an  interrogatory  requiring  the  jury  to  find 
whether  the  accident  to  the  plaintiff  was  caused  by  the  negligence  of 
a  fellow  servant,  who  was  standing  on  the  front  car,  was  properly 
refused,  as  it  called  for  an  evidentiary  fact  only,  and  could  not  have 
controlled  a  general  verdict  for  plaintiff. 

Same— Use  of  Word  "For." 

Where  the  interrogatories  submitted  by  the  court  began,  '*If  you 
find  a  general  verdict  for  the  plaintiff,"  the  use  of  the  words,  **for  the 
plaintiff,"  was  not  reversible  error. 

Contributory  Negligence— Scope  of  Interrogatory. 

An  interrogatory  as  to  whether  the  act  of  the  plaintiff,  **in  placing 
himself  on  the  footboard  of   the   engine,"    contributed   to  his  injury, 

*See  5  Rap.  A  Mack's  Dig.  691  et  seq. 
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the  defendant,  in  delivering  nine  cars  to  the  receiver  upon  his 
track  at  such  yard  in  the  nighttime,  negligently  left  and  placed 
the  same  so  near  the  switch  connecting  such  track  with  the 
lead  or  main  track  that  room  was  not  left  for  other  cars  or 
engines  to  pass  along  such  lead  or  main  track  without  collid- 
ing therewith ;  that  appellant's  servants  carelessly  left  said 
switch  open,  which  they  ought  to  have  closed  and  set  for  such 
lead  or  main  track;  that  while  plaintifi  was  riding  on  the 
footboard  of  a  certain  switching  engine  of  the  receiver,  to 
which  two  freight  cars  were  attached,  with  due  care  and  dili- 
gence, ''said  engine  and  cars  were  unavoidably  run  and  driven 
upon  said  track  where  the  defendant's  servants  had  left  the 
cars  aforesaid,  by  reason  of  said  switch  being  left  open  as 
aforesaid,  and  up  to  and  against  said  cars  with  such  force  that 
the  car  next  to  the  engine,  upon  which  the  plaintiff  was  so 
riding,  was  pushed  and  jammed  against  the  plaintiff  and  said 
engine,  whereby  the  plaintifi  was  caught  between  the  car  and 
engine,  and  crushed  and  injured." 

Charles  P.  Wise,  for  appellant. 

F.  C.    Smith,  M.   Millard,  and  A.  R.  Taylor,  for  appellee. 

MAGRUDER,  J.  (after  stating  the    facts),     i.  After  the 
cause  was  reinstated  in  the  trial  court  upon  the  reversal  and 
remandment  thereof  by  the  appellate  court,  appellant  made 
two  applications  for  a  change  of  venue.     The  first  application 
was  made  in  vacation  on  November  26,  1898,  to  the  judge  of 
the  city  court  of  East  St.  Louis,  after  due  notice  given  to 
appellee,  and  the  petition  for  a  change  of  venue  alleged  that 
the  inhabitants  of  the  city  of  East   St.  Louis  were  so  preju- 
diced against  appellant  that  it  could  not  obtain  a  fair  trial  in 
the  city  court  of  East  St.  Louis.     Attached  to  the  petition 
were  affidavits  in  support    of    its    allegations.     The  court 
refused  to  grant  the  change  of  venue,  to  which  appellant  ex- 
cepted, and  on  the  same  day   presented  its  bill  of  exceptions, 
which  was  signed  by  the  judge,  and  filed.     On  December  5, 
1898,  the  city  court  of  East   St.  Louis  met  for  its  December 
term,  and  on  December  9,   1898,  the  judge  of  that  court,  on 
his  own  motion,  set  aside   the   order  denying  a  change  of 
venue,  made  in  the  cause  in  vacation,  and  ordered  the  parties 
to  take  such  steps  as  they  saw   fit.     Appellant  objected  to 
the  setting  aside  of  such  order,  contending"  that  the  court  had 
then  no  power  to  do  so,  and  took  exception   to  the  ruling  of 
the  court.     On  December  12,  1898,  appellee,  plaintifi  below, 
asked  leave  to  file  counter  affidavits,  which  the  court  granted 
and  to  which   appellant   objected  and   excepted.     After  the 
counter  affidavits  were  filed,  the  court  examined  and  considered 
all  the  affidavits  on  both  sides,  and  again  denied  the  petition 
for  a  change  of  venue;  and  appellant  presented  its  bill  of 
exceptions,  which  was  signed  and  approved  on  December  19, 
1898.     On  August  28,  1899,  appellant  made  a  second  applica- 
tion for  a  change  of  venue,  and  this  second  application  was 
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based  upon  the  alleged  prejudice  of  the  judge  of  the  city  court 
of  East  St.  Louis.  The  petition  therefor  stated  that  appel- 
lant did  not  waive  the  alleged  error  of  the  court  in  denying 
the  previous  application  for  a  change  of  venue  on  account  of 
the  prejudice  of  the  inhabitants  of  East  St.  Louis.  The  court 
denied  this  second  petition,  and  signed  and  sealed  a  bill  of 
exceptions.  When  the  case  was  called  for  trial,  appellant  filed 
written  objections  to  going  to  trial,  contending  that  the  court 
had  no  jurisdiction  to  try  the  case,  because — First,  it  should 
have  granted  the  petition  for  a  change  of  venue  as  asked  in 
vacation;  and  because,  second,  it  should  have  granted  the 
change  of  venue  based  upon  the  alleged  prejudice  of  the  judge. 
These  objections  were  overruled. 

The  first  alleged  error  complained  of  by  the  appellant  is  the 
action  of  the  trial  court  in  refusing  the  applications  for  a 
change  of  venue  at  the  times  and  under  the  circumstances 
above  stated.  It  is  said  that,  when  the  court  refused  to  grant 
the  change  of  venue  petitioned  for  in  vacation,  the  require- 
ments of  the  statute  had  been  complied  with,  and  the  status 
of  the  matter  had  been  fixed,  so  that  the  court  had  no  discre- 
tion thereafter  to  set  aside  the  order  denying  the  petition  for 
a  change  of  venue.  The  second  paragraph  of  section  i  of  the 
"Act  to  revise  the  law  in  relation  to  change  of  venue*' pro- 
vides that,  ''where  either  party  shall  fear  that  he  shall  not 
receive  a  fair  trial  in  the  court  in  which  the  suit  or  proceed- 
ing is  pending,  because  the  inhabitants  of  the  county  are  or 
the  judge  is  prejudiced  against  him,"  a  change  of  venue  may 
be  had  in  any  civil  suit  or  proceeding  in  law  or  equity. 
3  Starr  &  C.  Ann.  St.  p.  3981.  The  fourth  section  of  the 
venue  act  provides  that,  '4f  the  cause  for  the  change  is 
the  prejudice  of  the  inhabitants  of  the  county,  *  *  *  the 
petition  shall  set  forth  the  facts  upon  which  the  petitioner 
founds  his  belief,  and  must  be  supported  by  the  affidavits  of 
at  least  two  other  reputable  persons  resident  of  the  county. 
The  adverse  party  may  controvert  the  petition  by  counter 
affidavits,  and  the  judge  may  grant  or  deny  the  petition  as 
shall  appear  to  be  according  to  the  right  of  the  case."  Id.  p. 
3983.  Section  4  thus  makes  it  a  matter  of  discretion  with  the 
judge,  in  cases  provided  for  by  said  section  and  where  counter 
affidavits  are  filed,  to  determine  whether  the  petition  for 
change  of  venue  shall  be  granted  or  denied.  The  exercise  of 
this  discretion  is  not  a  subject  of  review,  unless  it  appears 
that  the  trial  court  has  abused  its  discretion.  Hall  v.  Barnes, 
82  III  228.  It  is  not  shown  here  that  there  was  any  abuse  by 
the  court  of  such  discretion,  and  we  deem  it  unnecessary  to 
discuss  in  detail  the  statements  made  in  the  affidavits. 

It  is  claimed  by  the  appellant  that,  when  the  court  entered 
its  first  order  in  vacation  denying  the  petition  for  a  change 
of  venue,  it  was  thereafter  without  jurisdiction  to  take  any 
steps  in  the  case.  This  contention  is  without  force.  The 
order  denying  the  application   entered   in  vacation  was  a 
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merely  interlocutory  order,  and  the  court  had  power  to  set  it 
aside.  It  is  the  duty  of  a  trial  court,  and  it  is  also  a  proper 
exercise  of  its  jurisdiction,  to  set  aside  an  order  improvident ly 
made.  While  a  cause  is  pending,  and  the  parties  are  before 
the  court,  the  court  has  control  over  the  record  and  the  pro- 
ceedings in  the  cause,  and  has  jurisdiction  over  its  judgments 
and  final  orders  of  a  pending  term,  and  may,  during  the  term, 
or  while  the  cause  is  pending  and  the  parties  are  in  court,  for 
cause  appearing,  amend  or  set  aside  its  orders.  Coughran  v. 
Gutcheus,  i8  111.  390.  It  is  well  settled  that  the  court  has  the 
discretionary  power,  at  any  time  during  the  term  at  which  an 
order  has  been  entered,  whether  it  be  interlocutory  or  final, 
to  vacate  or  set  it  aside  for  such  causes  as  may  be  necessary 
to  promote  justice.  Bolton  v.  McKinley,  22  111.  204;  Edwards 
V.  Irons,  73  111.  583.  In  Ft.  Dearborn  Lodge  v.  Klein,  115 
111.  177,  3  N.  E.  272,  56  Am.  Rep.  133,  we  said  **that,  under 
the  present  liberal  practice,  the  court  has  the  power,  and 
that  it  is  its  duty,  at  any  time  before  trial,  when  it  becomes 
satisfied  that  an  erroneous  ruling  has  been  made  with  respect 
to  the  sufficiency  of  a.  pleading  or  other  similar  matter,  to 
promptly  set  aside  the  order  and  correct  the  error. '  *  Where 
the  order  entered  is  interlocutory,  the  court  certainly  has  the 
power  and  jurisdiction  to  make  such  further  order  in  the 
cause  as  justice  may  require.  Campbell  v.  Powers,  139  111. 
128,  28  N.  E.  1062.  In  the  case  at  bar,  when  the  judge  in 
vacation  refused  to  grant  a  change  of  venue,  he  did  not  lose, 
but  retained,  jurisdiction  of  {he  cause,  and  therefore  it  cannot 
be  said  that  further  action  in  the  matter  could  not  be  taken 
by  the  trial  court.  A  few  days  after,  when  vacation  ended 
and  the  term  of  court  began,  the  court  had  full  power  to  act 
by  setting  aside  its  former  order,  which  refused  a  change  of 
venue,  and  to  give  leave  to  both  sides  to  take  such  steps  as 
might  be  deemed  advisable.  Appellant  was  not,  therefore, 
prejudiced  in  any  manner,  but  declined  to  act,  and  cannot 
now  be  heard  to  complain.  Upon  the  filing  of  counter 
affidavits  by  appellee,  the  court  had  the  right,  upon  further 
consideration,  to  deny  the  application. 

As  to  the  application  for  a  change  of  venue  subsequently 
made,  and  based  upon  the  alleged  prejudice  of  the  judge,  it  is 
sufficient  to  say  that  another  judge  of  a  different  circuit  was 
called  in  to  try  the  case  at  the  request  of  the  judge  so  charged 
with  being  prejudiced.  This  arrangement  rendered  a  change 
of  venue  unnecessary,  and  took  away  the  right  of  either  party 
to  make  an  application.  In  Myers  v.  Walker,  31  111.  353,  an 
application  for  a  change  of  venue  was  based  upon  an  affidavit 
that  the  party  feared  that  he  could  not  obtain  a  fair  trial  be- 
fore the  judge  then  presiding;  and,  while  the  venue^  was  not 
changed  to  another  circuit,  a  trial  was  had  before  a*  different 
judge,  against  whom  there  was  no  complaint.  We  there  said 
(page  366):  '^This  practically  accomplished  all  that  was 
sought  by  the  application  for  a  change  of  venue.     When  the 
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reasons  for  a  change  of  venue  ceased  to  exist,  the  necessity 
and  the  right  to  a  change  of  venue  also  ceased.  The  party 
obtained  a  trial  before  another  judge  against  whom  he  made 
no  objection,  and  he  has  sustained  no  wrong  by  a  failure  to 
transfer  the  cause  to  a  different  circuit.'*  Railroad  Co.  v. 
Perkins,  125  111.  127,  17N.  E.  i.  For  the  reasons  thus  stated. 
we  are  of  the  opinion  that  there  was  no  error  in  the  action  of 
the  court  below  in  refusing  the  applications  for  a  change  of 
venue. 

2.  The  appellant  complains  of  the  giving  of  certain  instruc- 
tions given  by  the  trial  court  for  the  appellee,  and  of  the  re- 
fusal of  certain  instructions  asked  by  the  appellant.  It  would 
be  impossible,  within  the  compass  of  this  opinion,  to  discuss, 
in  detail,  all  the  points  and  objections  made  by  counsel  for 
appellant  upon  this  branch  of  the  case.  Only  the  general 
features  and  characteristics  of  the  instructions  will  be  noticed. 
In  order  to  understand  them,  it  will  be  necessary  to  refer  to 
some  of  the  facts  developed  by  the  testimony,  and  to  the 
theories  upon  which  the  case  was  tried  by  both  parties  in  the 
court  below. 

The  switching  crew  of  the  Clover  Leaf  road  had  left  the 
freight  yard  of  that  road  before  midnight  to  take  some  cars  to 
a  point  three  or  four  miles  distant,  and  was  absent  several 
hours.  During  their  absence  a  switching  crew  of  the  appel- 
lant company  had  brought  a  train  of  some  nine  cars,  con- 
taining perishable  freight,  said  to  he  oranges  and  celery,  and 
had  placed  these  cars  upon  one  of  the  side  switches  branching 
off  from  the  main  or  lead  track.  Having  done  so,  appellant's 
switching  crew  left  the  yard.  Instead  of  closing  the  side 
switch,  appellant's  crew  left  the  same  open,  and  left  the  hind- 
most freight  car  projecting  on  the  lead  or  main  track.  When 
the  switching  crew  of  the  Clover  Leaf  road  returned  to  the 
freight  yard  with  a  locomotive  and  two  freight  cars  in  front 
thereof,  it  passed  along  the  main  or  lead  track,  and  collided 
with  the  hindmost  of  appellant's  freight  cars,  and  caused  the 
injury  to  the  appellee.  The  appellee  charges  negligence 
against  the  appellant  company,  because  it  left  the  side  switch 
open,  and  left  the  hindmost  of  its  freight  cars  projecting 
upon  the  lead  track.  Appellee  contends  that  appellant's 
switching  crew  should  have  shoved  its  freight  cars  far  enough 
along  upon  the  side  track  to  avoid  the  projection  of  either  or 
any  of  the  cars  over  the  lead  track,  and  should  then  have 
closed  the  switch.  It  is  further  contended  by  appellee  that, 
if  the  side  switch  track  was  too  short  to  accommodate  all  the 
cars,  one  or  two  cars  should  have  been  cut  off  and  put  upon 
another  switch  track. 

Upon  this  branch  of  the  case,  and  as  bearing  upon  the 
question  whether  or  not  appellant  was  guilty  of  negligence  in 
the  respect  thus  indicated,  appellee  introduced  a  large  number 
of  witnesses,  testifying  to  the  custom  which  existed  in  regard 
to  this  matter  in   freight  yards  like  the   one  in  controversy, 
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which  are  called  ''stub  yards/'  It  is  said  that  in  a  stub  yard 
there  is  a  lead  track  from  which  the  side  switch  tracks  branch 
ofi,  and  that  in  yards  which  are  not  stub  yards  there  is  a  main 
track  along  which  both  passenger  and  freight  cars  pass.  It  is 
not  denied  that  in  the  latter  class  of  yards  it  is  customary  to 
close  the  side  switches,  and  not  allow  any  projection  of  cars 
over  the  main  track. 

The  testimony  of  the  appellee  tends  to  prove  that  when  a 
railroad  company  takes  freight  cars  into  the  freight  yard  of  a 
foreign  company,  and  places  them  upon  a  side  switch  track, 
the  custom  is  to  shove  the  cars  in  the  clear, — that  is,  so  that 
they  will  not  project  over  the  lead  or  main  track, — and 
either  to  close  the  switch,  or  leave  it  as  the  crew  found  it. 
Most  of  appellee's  witnesses  testified  that  the  custom  is  to 
shove  the  cars  upon  the  side  track  so  as  to  be  clear  of  the  lead 
track,  and  then  to  leave  the  switch  as  the  switching  crew 
found  it.  In  the  present  case,  the  appellee  introduced  the 
testimony  of  one  Bennett,  who  was  one  of  the  switchmen 
employed  by  the  appellant  to  take  its  cars  into  the  yard  in 
question  on  the  night  when  the  accident  occurred.  The 
freight  cars  of  the  appellant  were  delivered  to  the  Clover 
Leaf  on  January  27,  1897,  between  4  and  5  o'clock  in  the 
morning,  while  it  was  dark  and  snowing.  The  foreman  of  the 
switching  crew  of  appellant  was  one  St.  Clair,  and  Bennett 
was  his  helper.  Bennett  swears  that  '*the  cars  were  delivered 
on  the  left  to  the  lead  towards  the  freight  house ;  the  track 
connected  with  the  lead  track  by  a  switch ;  the  switch  was 
set  (or  closed)  for  the  lead  track;  it  was  opened  by  St.  Clair; 
cars  were  placed  in  there;  the  switch  was  not  closed,  because 
the  cars  did  not  clear  the  main  lead. ' ' 

It  thus  appears  that  when  the  switching  crew  of  the  appel- 
lant entered  the  freight  yard  the  side  switch  upon  which  they 
left  appellant's  freight  cars  was  closed,  and  that  appellant's 
switching  crew,  after  opening  the  switch  and  placing  the  cars 
upon  the  side  track,  did  not  leave  the  switch  as  they  found  it, — 
that  is,  closed, — but  left  it  open,  and  left  the  hindmost  car  pro- 
jecting upon  the  lead  track.  If  appellee's  theory  was  correct, 
that  the  custom  was  to  shove  the  cars  on  the  side  track  in  the 
clear, — that  is,  so  that  they  would  be  clear  of  the  lead  track, 
— and  to  leave  the  switch  as  they  found  it.  then  appellant's 
servants  did  not  conform  to  the  custom;  because,  finding  the 
switch  closed,  they  did  not  leave  it  as  they  found  it,  but  left  it 
open,  and  did  not  leave  the  hindmost  car  clear  of  the  lead 
track,  but  left  it  projecting  over  it.  Therefore  the  testimony 
of  the  appellee  tending  to  establish  the  custom,  as  contended 
for  by  appellee,  tended  also  to  establish  negligence  on  the 
part  of  appellant's  servants. 

The  testimony  of  the  appellant  tends  to  show  that  the 
custom  in  reference  to  delivering  cars  in  the  Clover  Leaf  yard 
from  the  Chicago  &  Alton  Railroad  was  to  shove  the  cars  in 
on  the  side  switch  track,  and  leave  the  switch  as  they  used 
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it ;  that  is,  open.  That  is  to  say,  if  the  switch  was  open  the 
custom  is  alleged  to  have  been  to  leave  it  open,  and  if  it  was 
shut  the  custom  is  alleged  to  have  been  not  to  leave  it  shut, 
but  to  open  it,  and  leave  it  open.  The  tendency  of  appel- 
lant's testimony  was  to  show  that  the  custom  was,  after  shov- 
ing: the  cars  upon  the  side  switch  track,  to  leave  the  switch 
track  open,  even  though  a  car  should  project  over  the  lead 
track.  If  the  custom  was  as  contended  for  by  appellant,  then 
the  testimony  of  the  appellant  tended  to  show  that  it  was 
not  guilty  of  negligence,  inasmuch  as  it  conformed  to  the 
usual  custom  in  such  cases,  as  contended  for  by  it.  Whether 
the  custom  was  as  contended  for  by  appellee  or  was  as  con- 
tended for  by  appellant  the  testimony  was  conflicting,  and 
there  were  a  large  number  of  witnesses  upon  both  sides. 
It  was  for  the  jury  to  determine  the  question,  and  upon  this 
question  of  fact  the  judgment  ol  the  trial  court  in  favor  of 
appellee  and  the  judgment  of  the  appellate  court  affirming 
the  judgment  of  the  trial  court  are  conclusive,  so  far  as  we  are 
concerned. 

In  order  to  entitle  the  appellee  to  recover,  it  was  not  only 
necessary  that  he  should  prove  such  negligence  on  the  part  of 
appellant  as  caused  the  injury,  but  it  was  also  necessary  for 
him  to  prove  that  when  the  injury  occurred  he  was  in  the 
exercise  of  ordinary  care  for  his  own  safety.  Upon  this 
branch  of  the  case  the  trial  proceeded  upon  two  different 
theories, — one  held  by  appellee  and  one  held  by  appellant. 

When  the  switching  crew  of  the  Clover  Leaf  road  entered  the 
freight  yard,  two  freight  cars  to  be  left  at  the  freight  house 
were  attached  to  the  locomotive,  and  in  front  of  it,  so  as  to 
be  shoved  forward  by  the  engine.  When  appellee  was  hurt, 
he  stood  upon  the  front  footboard  of  the  engine.  The  theory 
of  the  appellee  is  that,  by  being  in  that  position,  he  was  in 
the  exercise  of  ordinary  care  for  his  own  safety.  One  of  the 
helpers  of  the  switching  crew.  Fox,  was  on  top  of  the  forward 
of  the  two  cars.  It  was  his  duty  to  look  ahead  for  obstructions 
upon  the  track,  and  to  give  a  signal  to  his  helper,  who  passed 
that  signal  on  to  the  engineer.  It  is  claimed  by  appellee,  and 
the  proof  tends  to  support  the  claim,  that  the  appellee  could 
take  his  station,  either  upon  the  second  or  last  car  of  the 
two  which  were  being  pushed  forward,  or  upon  the  front  foot- 
board of  the  engine,  and  that  in  either  place  he  was  able  to 
see  any  signal  given  by  the  first  helper,  who  was  on  the  for- 
ward car,  and  pass  it  on  to  the  engineer  in  the  cab  of  the 
locomotive.  The  testimony  of  the  appellee  tends  to  show 
that  it  was  as  much  the  usage  or  custom  for  the  second  helper 
of  the  switching  crew  to  take  his  position  upon  the  footboard 
as  to  take  it  upon  the  hindmost  of  the  two  cars.  The  testi- 
mony tends  to  show  that,  in  case  the  train  pushed  forward  by 
the  engine  should  contain  more  than  two  cars,  the  helper  on 
the  footboard  might  not  be  able  to  see  the  signal  given  by  his 
companion  on  the  front  car,  but  that  where  the  train  consisted 


440  FKI^LOW  SBRVANTS  Vol  XXHI 

(ns) 
Chicag-o  &  A.  R.  Co.  v.  Harrington 

of  only  two  cars,  as  was  the  case  here,  it  was  possible  to  see 
the  signal.  On  the  contrary,  the  theory  of  the  appellant  was 
that  the  appellee  was  guilty  of  contributory  negligence  in 
taking  his  stand  upon  the  front  footboard  of  the  engine,  and 
that  it  was  his  duty  to  have  taken  his  place  upon  the  last  of 
the  two  cars  which  were  shoved  forward  by  the  locomotive. 
The  testimony  of  the  appellant  tends  to  sustain  its  theory 
upon  this  subject. 

A  large  number  of  witnesses  testified  in  behalf  of  appellee 
upon  this  branch  of  the  case,  and  a  large  number  also  testified 
on  behalf  of  appellant  upon  this  branch  of  the  case.  Their 
evidence  conflicted,  and  it  was  the  province  of  the  jury  to 
determine,  under  the  instructions  of  the  court,  whether  the 
appellee  was  guilty  of  contributory  negligence  in  standing 
upon  the  front  footboard  of  the  engine,  or  whether,  in  taking 
his  position  there,  he  was  in  the  exercise  of  ordinary  care. 
This  question  of  fact,  like  the  other  question  of  fact  in  regard 
to  the  negligence  of  appellant,  is  settled  in  favor  of  appellee 
by  the  judgments  of  the  lower  court. 

It  is  claimed  by  the  appellant  that  the  court  below  erred  in 
giving  to  the  jury  the  second  instruction,  which  was  given  for 
the  appellee.  The  objection  to  this  instruction  is  based  upon 
the  alleged  ground  that  it  undertakes  to  summarize  the  facts 
necessary  to  warrant  the  jury  in  finding  for  the  plaintiff,  but 
does  not  recite  all  the  facts.  We  do  not  regard  the  instruc- 
tion as  objectionable  in  this  respect.  The  instruction  is 
based  upon  the  particular  hypothesis  or  theory  contended  for 
by  the  appellee,  and  summarizes  the  elements  necessary  to  a 
recovery  upon  that  theory  without  omitting  any  essential 
matter.  The  rule  that  an  instruction  is  erroneous  which  sums 
up  all  or  a  part  of  the  facts  which  the  evidence  tends  to  prove 
on  one  side,  and  omits  the  facts  on  the  other  side,  does  not 
apply  to  an  instruction  whicTi  merely  fails  to  embody  evidence 
tending  to  establish  a  distinct  antagonistic  theory.  We  have 
said:  '^All  the  law  requires  is  that  an  instruction  based  upon 
some  particular  hypothesis  warranted  by  the  evidence,  which 
undertakes  to  summarize  the  elements  in  the  cause  essential 
to  a  recovery  upon  that  theory,  must  not  omit  any  essential 
matter.'*  Railroad  Co.  v.  Eggmann,  159  111.  550,  42  N.  E. 
970;  City  of  Chicago  v.  Schmidt,  107  111.  186;  Railway  Co.  v. 
Hoeffner,  175  111.  634,  51  N.  E.  884;  Hanchett  v.  Kimbark, 
118  111.  121,  7  N.  E.  491.  The  instruction  complained  of 
embodies  all  the  elements  necessary  to  authorize  a  recovery. 
The  objection  made  to  it  implies  that  evidentiary  facts  should 
have  been  recited,  instead  of  the  ultimate  facts  which  formed 
the  issue  to  be  tried.  It  is  not  necessary  to  incorporate  all 
the  evidence  in  an  instruction,  but  only  matters  which  con- 
stitute a  material  issue  in  the  case.  The  facts  alleged  to  have 
been  omitted  are  merely  circumstances  which  form  a  part  of 
the  testimony  tending  to  disprove  the  plaintiff's  cause  of 
action,  and  are  not  controlling  circumstances.     The  instruc- 
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tioi>  required  the  jury  to  find  **from  the  evidence  that  defend- 
ant's said  servants  did  not  exercise  ordinary  care  in  placing 
said  cars  upon  said  switch  track  so  that  one  of  them  overlapped 
said  main  lead  track,  and  in  leaving  said  switch  open,"  and 
this  necessarily  made  the  inquiry  broad  enough  to  include  all 
the  facts  and  circumstances  in  any  way  affecting  the  question 
of  negligence. 

The  appellant  asked,  and  the  court  gave  in  its  behalf,  a 
similar  instruction,  embodying  facts  establishing  the  particular 
hypothesis  or  theory  for  which  appellant  contended.  In  the 
fifth  instruction  given  for  appellant  there  is  a  summing  up  of 
the  facts  in  favor  of  appellant's  theory,  as  shown  by  the  evi- 
dence, and  the  jury  are  therein  told  that,  if  the  facts  stated  in 
the  instruction  are  found  to  be  established  by  the  evidence, 
the  defendant  would  be  entitled  to  a  verdict.  The  instruction 
thus  given  for  appellant,  while  presenting  appellant's  grounds 
of  defense,  did  not  include  all  the  facts  tending  to  establish 
plaintiff's  right  of  recovery.  A  party  has  no  right  to  com- 
plain of  an  error  in  an  instruction,  ''when  alike  error  appears 
in  an  instruction  given  at  his  own  request."  Railroad  Co. 
v.  Anderson,  184  111.  294,  56  N.  E.  331;  Hafner  v.  Herron, 
165  111.  242,  46  N.  £.  211;  Railroad  Co.  v.  Sanders,  154  111. 
531,  39  N.  E.  481;  Funk  V.  Babbitt.  156  111.  408.  41  N.  E.  166; 
Railroad  Co.  v.  Beebe,  174  III.  13,  50  N.  E.  1019,  43  L.  R.  A. 
2IO,  66  Am.  St.  Rep.  253.  In  view  of  what  has  been  said, 
we  do  not  regard  the  second  instruction,  given  on  behalf  of 
the  plaintiff,  as  being  sufficiently  defective  to  justify  a  reversal 
of  the  judgment. 

It  is  also  contended  that  the  first  instruction  given  for  the 
plaintiff  is  erroneous,  because  it  conditions  the  right  of 
recovery  upon  the  belief  of  the  lury  from  the  evidence  **that 
the  injury  complained  of  in  this  cause  resulted  from  the 
defendant's  negligence,  as  charged  in  the  declaration."  The 
instruction  complained  of  specifically  sets  out  the  negligence 
of  the  defendant,  and  justifies  a  recovery,  if  such  negligence 
be  proved,  "as  charged  in  the  declaration."  Instructions, 
thus  referring  to  the  allegations  of  the  declaration,  have  been 
approved  by  this  court  in  a  number  of  cases.  Pennsylvania 
Co.  V.  Marshall,  119  111.  399,  10  N.  E.  220;  Powder  Co.  v. 
Tearney,  131  111.  322,  23  N.  E.  389,  7  L.  R.  A.  262,  19  Am. 
St.  Rep.  34;  Railway  Co.  v.  Hastings,  136  111.  251,  26  N.  E. 
594;  Railroad  Co.  v.  Holman,  155  111.  21,  39  N.  E.  573;  Rail- 
way Co.  V.  Porter,  92  111.  437;  Race  v.  Oldridge,  90  111.  2^0,  32 
Am.  Rep.  27;  City  of  La  Salle  v.  Kostka,  190  111.  130,  60  N. 
E.  72:  Coal  Co.  V.  Rademacher,  190  111.  5.^8,  60  N.  E.  888; 
Logg  V.  People,  92  111.  i>98. 

Appellant  complains  of  the  fifth  instruction,  given  for  the 
appellee  upon  the  trial  below,  upon  the  alleged  ground  that 
the  instruction  does  not  leave  it  to  the  jury  to  believe  from 
the  evidence  in  regard  to  the  matters  therein  set  forth,  but 
assumes  that  there  is  evidence  of  the  matters  so  enumerated. 
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The  instruction  is  not  subject  to  the  objection  thus  urged 
against  it.  It  merely  defines  the  measure  of  damages,  and 
authorizes  the  jury,  in  case  of  finding  the  defendant  guilty,  to 
assess  plaintiff's  damages  at  such  a  sum  as  they  believe  from 
the  evidence  will  be  a  fair  compensation  to  him  for  pain  of 
body,  loss  of  earnings,  and  expenses  incurred,  and  the  instruc- 
tion requires  that  all  these  shall  be  ''shown  from  the  evidence 
in  the  case."  Such  an  instruction  is  not  required  to  recapitu- 
late all  the  different  elements,  constituting  a  cause  of  action, 
which  have  been  set  forth  in  other  instructions.  Its  design 
is  to  inform  the  jury  what  damages  they  shall  award,  in  case 
they  find  the  plaintiff  entitled  to  recover.  Railway  Co.  v. 
O'Sullivan,  143  111.  48.  32  N.  E.  398;  McMahon  v.  Sankey, 
133  111.  636,  24  N.  E.  1027;  Railway  Co.  v.  Dowd,  11  q  111. 
659,  4  N.  E.  368;  Railroad  Co.  v.  Payne,  ^9  111.  534;  Railway 
Co.  V.  Hoeffner,  supra. 

Appellant  further  complains  of  the  sixth  instruction,  given 
for  the  appellee,  which  defines  the  word  ** unavoidably"  as 
used  in  the  declaration.  Appellant  contends  that,  inasmuch 
as  the  declaration  avers  that  the  engine  and  cars  ''were 
unavoidably  run  and  driven  upon  the  said  track,"  a  recovery 
could  not  be  had  without  showing  that  it  was  impossible  to 
avoid  running  them  upon  such  track;  that  is  to  say,  that  the 
word  "unavoidable"  is  synonymous  with  "inevitable." 
Counsel  for  appellant  says  that  inevitable  or  unavoidable 
accidents  are  accidents  produced  by  physical  causes  which  are 
inevitable  and  amount  to  vis  major,  such  as  lightnings,  storms, 
perils  of  the  sea,  earthquakes,  inundations,  sudden  death  or 
illness,  and  that  when  the  word  "unavoidably"  is  used  there 
is  required  under  the  law  the  highest  degree  of  care.  The 
construction  thus  contended  for  is  strained  and  unnatural. 
The  meaning  of  the  allegation  in  the  declaration  is  that, 
with  the  exercise  of  ordinary  care,  the  running  of  the  engine 
and  cars  on  the  track  was  unavoidable,  and  not  that  it  was 
unavoidable  under  all  circumstances  and  conditions;  that  is 
to  say,  the  allegation  in  the  declaration  means  that  the  cars 
were  run  and  driven  on  the  track  while  the  switch  was  left 
open,  notwithstanding  the  exercise  of  ordinary  care  on  the 
part  of  appellee's  crew.  This  manner  of  alleging  the 
grievance  complained  of  is  found  in  all  the  old  precedents. 
2  Chit.  PI.  (13th  Am.  Ed.)  p.  599.  The  instruction  told  the 
jury  that  the  word  "unavoidable,"  as  used  in  the  declaration 
and  instructions,  "means  unavoidably  by  the  exercise  of  ordi- 
nary or  due  care  on  the  part  of  the  persons  operating  and 
controlling  the  engine  and  two  cars  of  the  Clover  Leaf  before 
and  at  the  time  of  the  injury  to  the  plaintiff."  We  think  that 
the  instruction  correctly  defined  the  term  as  used  in  the 
declaration. 

It  may  furthermore  be  observed  that  the  case  was  tried, 
and  the  jury  was  instructed  at  the  instance  of  both  sides, 
upon  the  theory  that  the   only  questions  involved  were  as  to 
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the  appellant's  negligence  in  leaving  the  switch  open  and  the 
car  projecting  out  over  the  lead,  and  the  appellee's  observance 
of  due  care.  When  the  facts  proven  are  not  within  the 
allegations  of  the  pleadings,  neither  party  can  complain,  if 
each  procures  instructions  declaring  the  rules  of  law  applica- 
ble to  the  facts  shown  by  the  testimony,  regardless  of  the 
issues  made  by  the  pleadings,  and  asks  a  verdict  in  accord- 
ance therewith.  Steel  Co.  v.  Novak,  184.  111.  501,  ^6  N.  E. 
966. 

Appellant  also  complains  that  the  lower  court  erred  in 
refusing  to  give  instructions  asked  by  the  defendant  numbered 
16,  17,  and  18,  respectively.  The  declaration  alleged^  in  sul>- 
stance,  that  one  Pierce  was  receiver  of  the  Clover  Leaf  Rail- 
road Company,  and  had  possession  of  the  road,  yard,  and 
engines  as  such  receiver,  and  that  appellee  was  working  for 
him  as  such  receiver.  Instructions  16  and  17  assume  that 
appellee  was  required  to  prove  these  allegations,  and  that  the 
question  was  properly  raised  by  objections  to  the  evidence. 
Appellant  contends  that  the  appointment  of  the  receiver,  and 
the  fact  that  he  was  operating  the  tracks  of  a  railroad  com- 
pany, could  not  be  established  without  producing  record  evi- 
dence of  his  appointment  and  of  his  authority  so  to  act.  The 
appointment  of  the  receiver  and  his  operation  of  the  road 
were  merely  collateral  inquiries,  and  it  was  only  necessary  to 
show  that  appellee  was  rightfully  on  the  engine.  But,  if 
proof  of  these  allegations  was  necessary,  the.  appellant  itself 
furnished  such  proof.  Appellant  upon  the  trial  introduced 
in  evidence  the  declaration  filed  in  a  suit  brought  by  appellee 
against  the  receiver  of  the  Clover  Leaf  Railroad.  Appellant 
is  bound  by  the  allegations  of  this  declaration,  because  it  was 
a  part  of  its  own  proof.  This  declaration  alleges  that  Pierce 
was  receiver  of  said  road,  and  that  appellee  was  employed  by 
such  receiver  as  a  switchman  in  the  yards  of  said  company 
in  the  city  of  East  St.  Louis,  and  that  said  receiver  was 
operating  said  railroad,  and  was  using  its  locomotives,  cars, 
and  switch  engines.  Instruction  18  told  the  jury  that  if  they 
believed  from  the  evidence  **that  the  plaintiff  was  injured 
because  of  the  failure  of  the  crew  of  the  Clover  Leaf  road,  for 
which  he  was  working,  to  keep  a  lookout  to  discover  the  con- 
dition of  the  switches,  and  whether  there  were  any  cars  in 
the  Clover  Leaf  yard  which  they  were  likely  to  hit  with  their 
moving  train,  and  this  failure  was  negligence,"  then  they 
should  find  for  the  defendant.  This  instruction  was  properly 
refused,  because  it  proceeds  upon  the  erroneous  theory  that  ap- 
pellee was  a  fellow  servant  with  the  other  members  of  the  Clover 
Leaf  switching  crew  and  with  the  members  of  appellant's 
switching  crew.  The  negligence  of  the  Clover  Leaf  switching 
crew  could  not  be  imputed  to  appellee,  and  could  not,  under 
any  circumstances,  be  a  justification  for  the  wrongful  acts  of 
appellant,  if  its  acts  were  wrongful.  The  negligence  of  a  fel- 
low servant  is  a  defense  when  an  employee  sues  the  common 
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master,  but  not  when  he  sues  some  one  else  for  an  injury. 
The  suit  here  is  not  against  the  Clover  Leaf  Railroad  Com- 
pany, of  which  the  appellee  and  the  other  members  of  the 
switching  crew  working  with  him  were  servants,  but  the  suit 
is  aeainst  the  Chicago  &  Alton  Railroad  Company,  and  it 
cannot  be  claimed  that  their  servants  were  fellow  servants  of 
appellee.  In  such  a  case  the  doctrine  of  fellow  servant  has 
no  application.  Railroad  Co.  v.  O'Connor,  199  111.  «;86,  9  N. 
E.  263;  Lumber  Co.  v.  Duggran,  182   111.  218,  54  N.  E.  1002. 

But,  even  if  it  were  true  that  the  members  of  the  switching 
crew  of  the  Clover  Leaf  road  failed  to  keep  a  lookout  to 
discover  the  condition  of  the  switches  and  to  see  whether 
there  were  any  cars  projecting  over  the  main  or  lead  track, 
such  neerliRence  on  their  part  would  be  in  combination  with 
the  negligence  of  the  servants  of  the  appellant  company  in 
failing  to  dolose  the  switch  and  in  leaving  the  hindmost  freight 
car  to  project  over  the  main  or  lead  track.  It  is  well  settled 
that,  when  the  negligence  of  two  is,  in  combination,  the 
proximate  cause  of  an  injury,  either  or  both  may  be  held 
responsible  for  the  consequences  resulting  from  their  com- 
bined negligence.  Car  Co.  v.  Laack,  143  111.  242,  32  N.  E. 
285,  18  L.  R.  A.  215.  It  is  unnecessary  to  inquire  whether  the 
crew  of  the  Clover  Leaf  Company  did  or  did  not  exercise 
ordinary  care,  if  the  appellee  himself  was  free  from  contribu- 
tory fault,  and  the  appellant's  negligence  was  a  proximate 
cause  of  the  injury.  The  supposed  negligence  of  Fox,  who 
was  on  top  of  the  forward  car,  and  of  Ne£f,  the  engineer, 
cannot  be  imputed  to  appellee,  in  order  to  exonerate  the 
appellant  from  blame. 

3.  It  is  furthermore  contended  by  the  appellant  that  the  court 
below  admitted  improper  testimony.  The  testimony  thus 
objected  to  consists  of  the  evidence  of  appellee's  witnesses  in 
stating:  what  custom,  if  any,  there  was  with  regard  to 
delivering  cars  by  a  railroad  company  to  a  foreign  yard.  The 
object  of  such  question  was  to  show  that  the  usage  or  custom 
was  to  shove  the  cars  in  on  the  side  switch  track  clear  of  the 
main  or  lead  track,  and  to  close  the  switches  or  leave  them  as 
they  were  found.  We  know  of  no  good  reason  why  this  testi- 
mony was  not  proper.  It  was  allowable  for  the  appellee  to 
prove  a  general  custom  or  practice  in  regard  to  the  delivery 
of  cars  in  foreign  yards.  It  appeared  that  the  manner  of  mak- 
ing deliveries  was  in  accordance  with  the  general  custom,  and 
it  could  not  be  error  to  prove  what  that  custom  was.  A  usage 
or  custom  must  be  certain  and  uniform  and  eeneral.  A 
custom  is  general  when  the  method  of  dealing  is  the  universal 
method  of  those  engaged  in  the  business  where  the  usage 
exists.  27  Am.  &  Eng.  Enc.  Law,  pp.  719-724,  and  notes; 
The  Albatross  V.  Wayne,  16  Ohio,  513;  Park  v.  Insurance  Co., 
48  Ga.  601 ;  Sturges  v.  Buckley,  32  Conn.  265 ;  Provision 
Co.  V.  Tilton,  87  111.   547. 

The  case  was  tried  below  upon  the  theory  on  the  part  of 
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appellee  that  there  was  a  custom  or  usage  in  this  regard,  and 
on  the  part  of  the  appellant  that  there  was  a  custom  or  usage 
in  this  regard.  The  custom  contended  for  by  appellant  was 
different  in  its  nature  and  character  from  that  contended  for 
by  appellee.  Both  sides  tried  the  case  upon  the  theory  that 
proof  of  custom  was  allowable  and  essential.  If  the  testimony 
of  appellee  upon  this  subject  was  objectionable  anVl  should 
have  been  excluded,  then  all  the  testimony  of  appellant  upon 
the  same  subject  was  objectionable  and  should  have  been 
excluded. 

A  further  objection  was  made  by  the  appellant  to  the  form 
of  the  hypothetical  questions  in  which  the  expert  testimony 
upon  this  subject  was  called  for.  Very  few  of  the  questions 
thus  asked  by  appellee's  counsel  were  objected  to  by  appel- 
lant's counsel.  A  hypothetical  question  may  be  put  to  a  wit- 
ness if  there  is  evidence  tending  to  prove  the  facts  stated  in 
the  question.  Howard  v.  People,  185  111.  552,  57  N.  E.  441. 
The  hypothetical  questions  asked  by  appellee  were  based 
upon  the  state  of  facts  existing  at  the  time  appellee  was  in- 
jured ;  that  is  to  say,  upon  the  circumstances  as  they  actually 
existed  when  the  switching  crew,  of  which  he  w»s  a  member, 
entered  their  own  yard  where  the  accident  occurred.  The 
question  was  not  whether  appellee  was  rightfully  on  the  foot- 
board of  the  engine  while  crossing  the  tracks  of  other  com- 
panies outside  of  the  yard  in  question,  but  whether  it  was  a 
proper  place  for  him  when  the  engine  was  pushing  the  two 
cars  in  their  own  yard  to  a  place  where  he  was  to  uncouple 
them.  The  testimony  tends  to  show  that,  in  order  to  do  that 
work,  it  was  necessary  for  him  to  be  upon  the  footboard.  We 
fail  to  see  that  there  is  any  force  in  the  objection  made  to  the 
form  of  the  questions  addressed  to  the  expert  witnesses. 

4.  An  objection  is  also  made  by  appellant  to  the  action 
taken  by  the  trial  court  in  reference  to  the  special  interroga- 
tories submitted  to  the  jury  calling  for  special  findings  upon 
their  part.  In  the  first  place,  the  court  declined  to  give  the 
interrogatories  submitted  by  appellant,  and  prepared  inter- 
rogatories of  its  own  motion,  which  were  submitted.  This 
was  not  error.  We  have  decided  that  a  trial  court  may  re- 
fuse requests  for  special  findings,  and  substitute  others  on  its 
own  motion.  Railroad  Co.  v.  Pearson,  184  111.  386,  56  N.  E. 
636;  Norton  v.  Volzke.  i«;8  111.  402,  41  N.  E.  1085,  49  Am. 
St.  Rep.  167.  By  the  first  interrogatory  submitted  by  appel- 
lant, the  jury  were  asked  whether  it  would  not  have  been  safer 
if  appellee  had  placed  himself  on  the  rear  footboard  of  the 
engine  on  the  night  in  question,  as  the  train  was  entering  the 
yard  of  the  Clover  Leaf.  This  interrogatory  was  properly 
refused,  because  an  affirmative  answer  to  it  could  not  have 
controlled  a  general  verdict  had  it  been  in  favor  of  ap- 
pellee. Railway  Co.  v.  Dunleavy,  129  111.  133,  22  N.  E. 
15.  The  second  interrogatory,  which  required  the  jury  to 
find  whether  ''the  act    of   plaintiff,    in  negrligently  placing 
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himself  on  the  footboard  of  the  engine  next  to  the  car/* 
contribnted  to  cause  the  injury,  was  properly  refused,  because 
it  assumed  that  appellee  was  negligent.  The  third  interroe- 
atory,  which  required  the  jury  to  find  whether  the  accident 
to  the  plaintiff  was  caused  by  the  negligence  of  one  Fox,  who 
was  on  the  first  car  of  the  train,  was  properly  refused,  because 
it  called  for  an  evidentiary  fact  only,  and  so  could  not  have 
controlled  a  general  verdict  for  appellee.  Upon  this  subject 
the  appellate  court  in  deciding  this  case  well  say:  '^Mthough 
Fox  and  appellee  were  fellow  servants  of  a  common  master, 
and  engaged  in  the  same  line  of  duty,  yet  that  master  was  not 
appellant ;  hence  the  fact  that  they  were  fellow  servants  could 
not  be  availed  of  by  appellant  to  protect  itself  against  the 
negligence  of  Fox,  if  appellant's  negligence  contributed  to  the 
injury.  If  the  inquiry  had  been  whether  the  negligence  of 
Fox  was  the  sole  cause  of  the  injury,  the  condition  of  the 
matter  would  have  been  different  from  what  it  now  is. 
Although  the  negligence  of  Fox  might  have  caused  the  injury, 
yet  the  negligence  of  the  servants  of  appellant  might  also 
have  contributed  to  the  injury,  and  an  affirmative  answer  that 
did  not  fully  negative  the  latter  would  have  established  an 
evidefttiary  fact  only.  The  reasons  given  why  the  court  did 
not  err  in  refusing:  to  give  the  third  interrogatory  apply  as 
well  to  the  fourth  interrogatory.  *  * 

The  interrogatories  submitted  by  the  court  of  its  own 
motion  were  as  follows:  ''(i)  If  you  find  a  general  verdict  of 
the  plaintiff  in  this  case,  you  will  also  answer  and  return  with 
your  verdict  the  following  questions:  Did  the  act  of  the 
plaintiff  John  Harrington,  in  placing  himself  on  the  footboard 
of  the  engine  next  to  the  car,  contribute  to  cause  the  injury 
he  received.^  (2)  Was  the  plaintiff,  John  Harrington,  using 
proper  care  for  his  own  safety  by  being  upon  the  footboard  of 
the  engine,  between  the  car  and  the  engine,  when  he  was 
injured.?*'  The  jury  answered  **No"  to  the  first  interrogatory, 
and  **  Yes"  to  the  second.  As  is  stated  by  the  appellate  court, 
the  two  interrogatories,  submitted  by  the  court  of  its  own 
motion,  contained  all  that  was  important  in  the  fifth  and 
sixth  interrogatories  asked  by  the  appellant,  and  hence  no 
error  was  committed  in  refusing  to  submit  the  latter  to  the 
jury. 

The  main  ground,  however,  upon  which  the  appellant 
charges  that  the  interrogatories  submitted  by  the  court  on  its 
own  motion  were  erroneous,  is  that  they  began  with  this 
statement:  **If  you  find  a  general  verdict  for  the  plaintiff  in 
this  case."  The  contention  is  that  it  was  erroneous  to  put 
the  words  **for  the  plaintiff"  after  the  words  ''general 
verdict."  It  would  have  been  better  if  the  court  had  left  out 
the  words  ** for  the  plaintiff,"  but  their  insertion  could  not 
have  done  appellant  any  harm. 

The  third  section  of  the  act  in  regard  to  special  findings 
and  special  verdicts  provides  that,  when  a  special  finding  of 
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fact  is  inconsistent  with  the  general  verdict,  the  former  shall 
control,  and  we  said  in  Railway  Co.  v.  Dunleavy,  129  111.  144, 
22  N.  E.  17:    **This  necessarily  implies  that  the  fact  to  be 
submitted  shall  be  one  which,  if  found,  may  in  its  nature  be 
controlling.     That  can  never  be  the  case  with  a  mere  evi- 
dentiary fact,     ♦    *    *    Such   inconsistency  can  arise  only 
where  the  fact  found  is  an  ultimate  fact,  or  one  from  which 
the  existence  or  nonexistence  of  such  ultimate  fact  necessarily 
follows,  and  that  is  never  the  case  with  that  which   is  only 
prima  facie  evidence  of  the  fact  sought  to  be  proved.*'     In 
Railway  Co.  v.  Dunleavy,  supra,  we  also  said  that  an  error 
committed  in  the  giving  of  special  interrogatories,  or  in  the 
answers  of  the  jury  to  the  same,  cannot  be  regarded  as  being 
prejudicial  to  the  defendant,  '*  unless  it  can  be  seen  that 
answers  to  said  questions  most  favorable  to  the  defendant, 
which  of  course  would   have   been  answers  in  the  negative, 
would  have  constituted  a  finding  inconsistent  with  th|p  general 
verdict ' '     Interrogatories  asked  by  the  defendant  are  framed 
for  the  purpose  of  controlling  any  general  verdict  that  may  be 
returned  for  the  plaintiff.     In  the  case  at  bar,  the  answers 
which  might  be  given  to  the  interrogatories  framed  by  the 
court  might  have  had  the  effect  of  controlling  a  general  verdict 
for  the  plaintiff,  but  could  have  had  no  effect  in  controlling  a 
general  verdict  for  the  defendant.     If  the  jury  had  answered 
that  the  act  of  the  plaintiff,  John  Harrington,  in  placing  him^ 
self  on  the  footboard  of  the  engine  next  to  the  car,  did  con- 
tribute to  cause  the  injury  he  received,  and   if  they  had 
answered  that  the  plaintiff  was  not  using  proper  care  for  his 
own  safety  by  being  upon  the  footboard  of  the  engine  between 
the  car  and  the  engine,  then  the  special  finding  would  have 
been  inconsistent  with  the  general  verdict   in  favor  of  the 
plaintiff,  and  such  general  verdict  would  have  been  controlled 
by  the  special  finding.     But,"  in  case  of  a  general  verdict  for 
the  defendant,  an  affirmative  answer  to  the  first  interrogatory 
framed  by  the  court,  and  a  negative  answer  to  the  second 
interrogatory  framed  by  the  court,  would  have  been  consistent 
with  such  general  verdict  for  the  defendant,  and  not   incon- 
sistent with  it.     If,  in  case  of  a  general  verdict  for  the  defends 
ant,  the  first  interrogatory  had  been  answered  in  the  negative, 
and  the  second  in  the  affirmative,  it  may   not  have  affected 
the  general  verdict  in   favor  of  the  defendant,  because  the 
evidence  may  have  shown  that  the   defendant  was  not  guilty 
of  negligence,  and,  if  the  defendant  was  not  guilty  of  negli- 
gence, the  plaintiff  was  not   entitled  to  recover,  even   if  he 
was  not  guilty  of  contributory  negligence.     The  interrogatories 
submitted  by  the  court  were  designed  to  secure  a  special  find- 
ing as  to  certain  matters  which   might  supersede  the  general 
verdict,  if  the  verdict  should  be  for  the  plaintiff,  and  it  was 
not  improper  to  put  the  matter  to  the  jury  in  that  way.     **The 
facts  upon  which  a  jury  should  be  asked  to   find  specially 
should  be  material  facts,  which,  if  found,  would  be  controlling. '" 


448  FBI^LOW  SERVANTS  Vol  XXII I 

(ns) 
Chicago  &  A.  R.  Co.  v,  Harrington 

Railway  Co.  v.  Dunleavy,  supra;  Railroad  Co.  v.  Voelker, 
129  III.  1540,  22  N.  E.  20;  Pike  v.  City  of  Chicago,  155  111.  6«;6, 
40  N.  E.  567.  The  theories  of  appellant,  as  embodied  in  the 
special  interrogatories  submitted  by  it,  were  presented  in  the 
instructions  given  by  the  court. 

It  is  also  said  that  the  interrogatories  given  by  the  court 
were  defective  in  limiting  the  exercise  of  due  care  to  the  time 
when  the  plaintiff  was  injured.  This  criticism  is  without 
force,  because  we  have  held  that,  the  words  "at  the  time," 
when  used  in  an  instruction  in  such  cases,  refer  to  the  whole 
transaction  or  series  of  circumstances,  and  not  to  the  precise 
n\oment  when  the  injury  occurs.  Here,  the  words,  "in 
placing  himself  upon  the  footboard  of  the  engine,*'  etc.,  refer 
to  the  circumstances  which  preceded  that  act,  as  well  as  the 
act  itself  of  standing  on  the  footboard  of  the  engine.  Rail- 
road Co.  V.  Fisher,  141  111.  614,  31  N.  E.  406;  Railway  Co.  v. 
Ouska,  151  111.  238,  37  N.  E.  897;  McNulta  v.  Lockridge,  137 
111.  270,  27  N.  E.  452,  31  Am.  St.  Rep.  362;  Railway  Co.  v. 
Johnsen,  135  111.  6153,  26  N.  E.  510. 

5.  Counsel  for  appellant  discusses  certain  questions  of  fact, 
which  are  settled  by  the  judgments  below,  and  which  it  is  not 
proper  for  us  to  consider.  One  of  these  questions  of  fact  is 
whether  or  not  the  appellant  was  guilty  of  negligence.  This 
was  submitted  to  the  jury  under  proper  instructions,  and  is 
settled  by  the  judgments  of  the  lower  courts. 

It  is  further  contended  that  leaving  the  switch  open  was  not 
the  proximate  cause  of  the  injury  to  appellee.  The  injury 
was  caused,  not  merely  by  leaving  the  switch  open,  but  by 
leaving  one  of  the  cars  of  the  freight  train  to  project  over  the 
lead.  Both  the  leaving  of  the  switch  open  and  the  projection 
of  the  car  are  alleged  in  the  declaration  as  causes  of  the  acci- 
dent, and  the  evidence  tends  to  sustain  the  allegations  of  the 
declaration  in  this  regard.  Counsel  contends  that  the  prox- 
imate cause  of  the  injury  was  the  negligence  of  Neff,  the 
engineer  of  the  Clover  Leaf  crew,  and  Fox,  the  helper,  who 
was  on  the  forward  car.  No  instruction  was  asked,  so  far  as 
we  are  able  to  discover,  telling  the  jury  that  such  negligence 
was  the  proximate  cause  of  the  accident.  In  the  fifth  instruc- 
tion, however,  given  by  the  court  for  the  appellant,  the  court 
conditioned  the  right  of  the  jury  to  find  the  defendant  not 
guilty  upon  their  belief  from  the  evidence  "that  it  was  the 
duty  of  the  employees  of  the  Clover  Leaf  Railroad,  in  travel- 
ing as  tliey  were  traveling  at  this  time,  to  be  on  a  constant 
lookout  to  ascertain  whether  any  cars  had  been  left  in  the 
yards  after  their  departure,  and  to  ascertain  whether  any 
cars  projected  on  the  track,"  and  upon  their  further  belief 
from  the  evidence  "that  the  servants  in  charge  of  the  Clover 
Leaf  train  were  not  exercising  care  to  ascertain  the  condition 
of  the  switches,  or  whether  any  cars  were  where  they  were 
likely  to  strike  them."     In  view  of  this  instruction,  the  ques- 
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tion  was  squarely  left  to  the  jury   to  say  whether  or  not  the 
accident  was  caused  by  the  negligence  of  Fox  and  Neff. 

Whether  the  negligence  of  Fox  and  Nef!  was  the  proximate 
cause  of  the  accident  or  not  was  a  question  of  fact  for  the  jury, 
and  not  a  question  of  law  for  the  court.  It  is  therefore  settled 
by  the  judgments  of  the  lower  courts.  It  has  been  repeatedly 
held  by  this  court  that  whether  or  not  the  negligence  of  the 
defendant  was  the  proximate  cause  of  the  injury  is  a  question 
of  fact  for  the  jury  under  proper  instructions  of  the  court. 
Railroad  Co.  v.  Feldstein,  169  111.  139,  48  N.  E.  193;  Car  Co. 
V.  Laack,  143  111.  242,  32  N.  E.  285,  18  L.  R.  A.  818;  Rail- 
road Co.  V.  Hines,  183  111.  482,  «;6  N.  E.  177;  Landgraf  v. 
Kub,  188  111.  488.  59  N.  E.   501. 

After  a  careful  examination  of  the  record,  we  are  unable  to 
discover  any  reason  which  would  justify  us  in  reversing  the 
judgments  of  the  lower  courts  in  this  case.  Accordingly,  the 
judgment  of  the  appellate  court  is  affirmed.  Judgment 
affirmed. 


Pennsylvania  R.  Co.  v.  Martin. 

{Circuit  Court  of  Appeals^  Third  Circuity  November  11^  ^90/,) 

[111  Feb.  Rep.  586.] 

Railroads — Injury  to  Licensee — Pernnitting  Use  of  Path  on  Right  of 
Way.* 
Plaintiff  was  walking  along  a  path  on  the  right  of  way  of  defend- 
ant's railroad,  near  the  track,  when  he  was  struck  and  injured  by  a 
?iece  of  brake  shoe,  which  broke  and  Hew  off  from  a  passing  car. 
'he  path  was  used  to  some  extent,  without  objection  from  defendant, 
by  passengers  going  to  and  from  a  station  near  by,  and  plaintiff  tes- 
tified that,  when  injured,  he  was  on  his  way  to  such  station  to  meet 
a  passenger,  who  was  expected  to  arrive  an  hour  later,  and  whom  he 
desired  to  see  on  business  of  his  own.  Plaintiff  and  others  also  used 
the  path  in  going  to  and  from  their  work :  held  that,  conceding  that 
plaintiff  might  have  been  considered  as  being  on  the  right  of  way  by 
defendant's  invitation,  had  it  been  near  the  time  for  the  arrival  of 
the  train  which  he  expected  to  meet,  undei*  the  circumstances  shown 
he  was  at  most  merely  a  licensee,  to  whom  defendant  owed  no  duty 
of  protection,  except  from  wanton  or  willful  injury. 

Same— Negligence— Breaking  of  Brake  Shoe. 

A  railroad  company  is  not  chargeable  with  negligence  because  of 
the  breaking  of  a  brake  shoe  on  a  car  in  one  of  its  trains,  where  it 
was  not  too  much  worn  for  use,  and,  so  far  as  any  inspection  would 
have  shown,  had  no  defect  which  ought  to  have  prompted  its  rejection, 
antl  where  the  car  and  shoe  were  fully  inspected  but  a  few  hours  pre- 
viously, and  no  defect  was  at  that  time  apparent,  either  in  the  shoe 
or  wheel,  which  would  cause  the  shoe  to  break. 

Trial — Direction  of  Verdict. 

Where  the  evidence  is  so  conclusive  that  the  court,  in  the  exercise 
of  a  sound  judicial  discretion,  would  be  compelled  to  set  aside  a  ver- 
dict in  opposition  to  it,  the  trial  judge  should  direct  a  verdict,  when 
requested. 

*As  to  the  duties  and  liabilities  of  a  railroad  company  to  licensees 
on  its  right  of  way,  see  Morgan  v,  Wabash  R.  Co.  (Mo.),  20  Am.  & 
Eng.  R.  Cas.,  N.  S.,  372,  and  extensive  note,  394  et  seq. 
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himself  on  the  footboard  of  the  engine  next  to  the  car," 
contributed  to  cause  the  injury,  was  properly  refused,  because 
it  assumed  that  appellee  was  negligent.  The  third  interroe- 
atory,  which  required  the  jury  to  find  whether  the  accident 
to  the  plaintiff  was  caused  by  the  negligence  of  one  Fox,  who 
was  on  the  first  car  of  the  train,  was  properly  refused,  because 
it  called  for  an  evidentiary  fact  only,  and  so  could  not  have 
controlled  a  general  verdict  for  appellee.  Upon  this  subject 
the  appellate  court  in  deciding  this  case  well  say:  '^Mthough 
Fox  and  appellee  were  fellow  servants  of  a  common  master, 
and  engaged  in  the  same  line  of  duty,  yet  that  master  was  not 
appellant;  hence  the  fact  that  they  were  fellow  servants  could 
not  be  availed  of  by  appellant  to  protect  itself  against  the 
negligence  of  Fox,  if  appellant's  negligence  contributed  to  the 
injury.  If  the  inquiry  had  been  whether  the  negligence  of 
Fox  was  the  sole  cause  of  the  injury,  the  condition  of  the 
matter  would  have  been  different  from  what  it  now  is. 
Although  the  negligence  of  Fox  might  have  caused  the  injury, 
yet  the  negligence  of  the  servants  of  appellant  might  also 
have  contributed  to  the  injury,  and  an  affirmative  answer  that 
did  not  fully  negative  the  latter  would  have  established  an 
evidefttiary  fact  only.  The  reasons  given  why  the  court  did 
not  err  in  refusing  to  give  the  third  interrogatory  apply  as 
well  to  the  fourth  interrogatory.** 

The  interrogatories  submitted  by  the  court  of  its  own 
motion  were  as  follows:  **(i)  If  you  find  a  general  verdict  of 
the  plaintiff  in  this  case,  you  will  also  answer  and  return  with 
your  verdict  the  following  questions:  Did  the  act  of  the 
plaintiff  John  Harrington,  in  placing  himself  on  the  footboard 
of  the  engine  next  to  the  car,  contribute  to  cause  the  injury 
he  received?  (2)  Was  the  plaintiff,  John  Harrington,  using 
proper  care  for  his  own  safety  by  being  upon  the  footboard  of 
the  engine,  between  the  car  and  the  engine,  when  he  was 
injured } '  *  The  jury  answered  *  *  No*  *  to  the  first  interrogatory, 
and  **  Yes**  to  the  second.  As  is  stated  by  the  appellate  court, 
the  two  interrogatories,  submitted  by  the  court  of  its  own 
motion,  contained  all  that  was  important  in  the  fifth  and 
sixth  interrogatories  asked  by  the  appellant,  and  hence  no 
error  was  committed  in  refusing  to  submit  the  latter  to  the 
jury. 

The  main  ground,  however,  upon  which  the  appellant 
charges  that  the  interrogatories  submitted  by  the  court  on  its 
own  motion  were  erroneous,  is  that  they  began  with  this 
statement:  ** If  you  find  a  general  verdict  for  the  plaintiff  in 
this  case.**  The  contention  is  that  it  was  erroneous  to  put 
the  words  **for  the  plaintiff"  after  the  words  **general 
verdict.**  It  would  have  been  better  if  the  court  had  left  out 
the  words  ** for  the  plaintiff,**  but  their  insertion  could  not 
have  done  appellant  any  harm. 

The  third  section  of  the  act  in  regard  to  special  findings 
and  special  verdicts  provides  that,  when  a  special  finding  of 
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fact  is  inconsistent  with  the  general  verdict,  the  former  shall 
control,  and  we  said  in  Railway  Co.  v.  Danleavy,  129  111.  144, 
22  N.  E.  17:    "This  necessarily  implies  that  the  fact  to  be 
submitted  shall  be  one  which,  if  found,  may  in  its  nature  be 
controlling.     That  can  never  be  the  case  with  a  mere  evi- 
dentiary fact.     ♦    ♦    *    Such   inconsistency  can  arise  only 
where  the  fact  found  is  an   ultimate  fact,  or  one   from  which 
the  existence  or  nonexistence  of  such  ultimate  fact  necessarily 
follows,  and  that  is  never  the  case  with  that  which   is  only 
prima  facie  evidence  of  the  fact  sought  to  be  proved."     In 
Railway  Co.  v.  Dunleavy,  supra,  we  also  said  that  an  error 
committed  in  the  giving  of  special  interrogatories,  or  in  the 
answers  of  the  jury  to  the  same,  cannot  be  regarded  as  being 
prejudicial  to  the  defendant,  "unless  it  can  be  seen  that 
answers  to  said  questions  most  favorable  to  the  defendant, 
which  of  course  would  have  been  answers  in  the  negative, 
would  have  constituted  a  finding  inconsistent  with  th|p  general 
verdict. ' '     Interrogatories  asked  by  the  defendant  are  framed 
for  the  purpose  of  controlling  any  general  verdict  that  may  be 
returned  for  the  plaintiil.     In  the  case  at  bar,  the  answers 
which  might  be  given  to  the  interrogatories  framed  by  the 
court  might  have  had  the  e£fect  of  controlling  a  general  verdict 
for  the  plaintiil,  but  could  have  had  no  effect  in  controlling  a 
general  verdict  for  the  defendant.     If  the  jury  had  answered 
that  the  act  of  the  plaintiff,  John  Harrington,  in  placing  him^ 
self  on  the  footboard  of  the  engine  next  to  the  car,  did  con- 
tribute to  cause  the  injury  he  received,  and   if  they  had 
answered  that  the  plaintiff  was  not  using  proper  care  for  his 
own  safety  by  being  upon  the  footboard  of  the  engine  between 
the  car  and  the  engine,  then  the  special  finding  would  have 
been  inconsistent  with  the  general  verdict   in  favor  of  the 
plaintiff,  and  such  general  verdict  would  have  been  controlled 
by  the  special  finding.     But,  in  case  of  a  general  verdict  for 
the  defendant,  an  affirmative  answer  to  the  first  interrogatory 
framed  by  the  court,  and  a  negative  answer  to  the  second 
interrogatory  framed  by  the  court,  would  have  been  consistent 
with  such  general  verdict  for  the  defendant,  and  not  incon- 
sistent with  it.     If,  in  case  of  a  general  verdict  for  the  defends 
ant,  the  first  interrogatory  had  been  answered  in  the  negative, 
and  the  second  in  the  affirmative,  it  may  not  have  affected 
the  general  verdict   in   favor  of  the  defendant,  because  the 
evidence  may  have  shown  that  the  defendant  was  not  guilty 
of  negligence,  and,  if  the  defendant  was  not  guilty  of  negli- 
gence, the  plaintiff  was  not  entitled  to  recover,  even   if  he 
was  not  guilty  of  contributory  neeligence.     The  interrogatories 
submitted  by  the  court  were  designed  to  secure  a  special  find- 
ing as  to  certain  matters  which   might  supersede  the  general 
verdict,  if  the  verdict  should  be  for  the  plaintiff,  and  it  was 
not  improper  to  put  the  matter  to  the  jury  in  that  way.     "The 
facts  upon  which  a  jury  should   be  asked  to  find  specially 
should  be  material  facts,  which,  if  found,  would  be  controlling. '" 
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the  Lalor  Street  station,  did  not  impose  upon  it  a  duty  to  re- 
gard the  condition  of  all  cars  which  might  pass  near  it  at  any 
time,  without  reference  to  the  hours  for  the  arrival  and 
departure  of  its  trains  at  or  from  Lalor  street.  It  was  not 
bound  to  take  precaution  for  its  safety,  except  when  the 
authorized  use  could  properly  be  made  of  it,  and  might  rea- 
sonably be  anticipated.  In  allowing  passengers  to  go  by  this 
path  to  trains  ready  or  about  to  become  ready  to  receive  them, 
the  company  did  not  invite  any  one,  even  when  intending  to 
ultimately  become  a  passenger,  and,  a  fortiori,  if  not  so 
intending,  to  go  by  that  way,  or  by  any  other,  to  its  station 
long  before  train  time,  in  order  that  he  might  loiter  there  for 
an  hour  or  more  to  await  an  interview  with  a  third  person 
upon  a  subject  with  which  the  company  was  not  in  the  least 
concerned.  Such  a  use  can  in  no  way  be  connected  with  the 
purposes  for  which  the  station  was  constructed.  It  is  not  a 
use  which  passengers  usually  make,  or  are  impliedly  invited 
to  make,  of  it.  The  purpose  is  solely  that  of  the  particular 
user,  and  consequently  he  is,  at  most,  but  a  licensee,  to  whom 
the  company  owes  no  duty  but  such  as  pertains  to  that  volun- 
tarily assumed  relation.  Gillis  v.  Railroad  Co.,  59  Pa.  129, 
98  Am.  Dec.  317;  Railroad  Co.  v.  AUer  (Ohio)  60  N.  E.  205. 
As  was  said  in  Hargreaves  V.  Deacon,  2^  Mich,  i  (quoted  with 
approval  in  Railroad  Co.  v.  Schwindling,  loi  Pa.  263,  47  Am. 
Rep.  709): 

**We  have  found  no  support  for  any  rule  which  would  pro- 
tect those  who  go  where  they  are  not  invited,  but  merely  with 
express  or  tacit  permission,  from  curiosity  or  motives  of 
private  convenience,  in  no  way  connected  with  business  or 
other  relations  with  the  occupant." 

2.  If  the  existence  of  the  duty  alleged  to  have  been  owing 
by  the  defendant  to  the  plaintiff  had  been  established,  yet  the 
issue  as  to  defendant's  negligence  should,  in  our  opinion,  have 
been  withdrawn  from  the  jury.  It  is  undoubtedly  true  that 
in  actions  like  this  the  question  of  negligence  is  ordinarily  for 
the  jury,  under  proper  direction.  But  it  is  too  well  settled 
for  controversy  that  when  the  evidence  is  so  conclusive  that 
the  court,  in  the  exercise  of  a  sound  judicial  discretion,  would 
be  compelled  to  set  aside*  a  verdict  in  opposition  to  it,  the 
trial  judge  not  only  may,  but  should,  when  requested,  give 
binding  instructions;  and  the  present  case,  we  think,  plainly 
called  for  the  application  of  this  rule.  The  brake  shoe,  a 
part  of  which  struck  the  plaintiff,  was  not  too  much  worn  for 
use,  and,  so  far  as  anv  inspection  would  have  disclosed,  there 
was  nothing  which  ought  to  have  prompted  its  rejection.  A 
slight  flaw  in  the  iron  became  apparent  after  it  broke,  but 
could  not  have  been  previously  observed.  These  facts  were 
not  controverted.  On  the  contrary,  the  plaintiff  tried  his 
case  upon  the  theory  that  the  fracture  of  the  brake  shoe  was 
caused  by  a  flattened  wheel,  and  to  sustain   this  theory  he 
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produced  but  a  single  witness,  who  testified  that  it  was  his 
opinion  that  the  breaking  of  the  shoe  was  due  to  that  cause. 
He  also  testified  that  a  flattening  of  ''about  half  an  inch  in  the 
center'*  might  produce  such  a  fracture;  that  a  wheel  might 
become  flattened  to  that  extent  in  running  one  mile,  and  that 
"it  would  make  the  wheel  go  thud,  thud,  *  *  *  every  time 
it  revolved  around,*'  which  ** would  be  quite  a  noticeable 
thing.**  This  is  the  substance  of  all  the  evidence  which  the 
plaintiff  produced  upon  the  question  of  negligence,  and  we 
strongly  incline  to  the  opinion  that,  if  a  judgment  of  nonsuit 
had  been  entered,  the  case  would  have  been  properly  disposed 
of;  for  it  had  not  been  made  to  appear  that  the  railroad  com- 
pany had  omitted  any  precaution  which  it  ought  to  have 
taken,  or  that  by  the  exercise  of  ordinary  care  the  flattening 
of  a  wheel  could  have  been  either  prevented  or  remedied  while 
the  train  was  running  between  stations  situated  more  than  a 
mile  apart. 

The  action  of  the  court  below  in  overruling  the  nonsuit  is, 
however,  not  subject  to  review.  The  only  specification  to 
be  dealt  with  is  that  which  alleges  that  the  court  erred  in  re- 
fusing the  motion  of  the  defendant  to  direct  a  verdict  in  its 
favor,  and  under  that  specification  all  the  evidence,  as  well 
that  adduced  by  the  defendant  as  by  the  plaintiff,  is  for  con- 
sideration; and  that  which  was  presented  on  behalf  of  the 
defendant,  and  in  no  way  met  or  answered  on  behalf  of  the 
plaintiff,  absolutely  refutes  his  charge  of  negligence.  It  shows 
that  the  cars  which  composed  the  train  in  question  were  in 
Camden  for  about  four  hours  before  they  started  for  Trenton ; 
that  the  company  had  an  established  system  of  inspection,  the 
reasonable  adequacy  of  which  seems  to  be  unquestionable,  and 
at  all  events  was  not  impugned.  In  pursuance  of  this  system, 
and  during  the  time  that  the  car  to  which  this  brake  shoe  was 
attached  was  at  Camden,  it  was  several  times  inspected, 
and  at  each  inspection  the  wheels,  brake  shoe,  etc.,  were 
examined,  and  no  flat  wheel,  or  defect  in  the  shoe,  was  dis- 
covered. Moreover,  the  engineer  and  the  conductor  of  the 
train  testified  that  they  listen  for  flat  wheels,  and  can  hear 
the  noise  they  make,  but  that  they  did  not  discover  the  pres- 
ence of  any  such  wheel  upon  that  train  on  that  day.  There 
was  other  testimony  tending  to  prove  due  care,  but  it  is  unnec- 
essary to  refer  to  it.  It  is  enough  to  say  that  we  have  found 
no  evidence  whatever  of  any  negligence  on  the  part  of  the 
defendant,  and  it  follows  that  the  judgment  of  the  circuit 
court  must  be  reversed,  and  it  is  so  ordered. 
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Winston's  Adm*r  v.  Illinois  Cent.  R.  Co.  ei  al. 

{Court  of  Appeals  of  Kentucky^  Nov,  /p,  /go/.) 

[65  8.  W.  Rep.  13.] 

Removal  of  Cause  to  Federal  Court— Joinder  of  Nonresident  Railroad 
Company  and  Its  Negligent  Resident  Employees.* 
A  railroad  corporation  and  its  servants  being  jointly  liable  for  an 
injury  inflicted  b3'  the  negligence  of  the  servants  in  the  course  of 
their  employment,  the  corporation,  when  sued  jointly  with  the  serv- 
ants for  damages  on  account  of  the  injury,  is  not  entitled  to  have  the 
cause  removed  to  the  federal  court,  though  it  be  a  nonresident,  and 
though  the  servants,  who  are  residents  of  the  state,  were  joined  as 
defendants  to  prevent  the  removal  of  the  cause. 

Statute  Giving  Right  of  Action  for  Death — Joinder  of  Master  and  Neg- 
ligent Servant. 
Under  Ky.  St.  i  6,  providing  that,  when  the  death  of  a  person  shall 
result  from  an  injury  inflicted  by  negligence  or  wrongful  act,  **dam- 
ages  may  be  recovered  for  such  death  from  the  person  or  persons, 
company  or  companies,  corporation  or  corporations,  their  agents  or 
servants  causing  the  same,"  an  engineer  and  flreman,  through  whose 
negligence  in  running  a  train  at  a  high  rate  of  speed  another  was 
killed,  may  be  sued  jointly  with  their  master,  the  railroad  corpora- 
tion, to  recover  damages  for  the  killing. 

Appeal  from  circuit  court,  McCracken  county. 

**To  be  officially  reported." 

Action  by  the  administrator  of  Alex.  Winston  against  the 
Illinois  Central  Railroad  Company  and  others  to  recover 
damag:es  for  the  death  of  plaintiff's  intestate.  Judgment  filing 
petition  for  removal  of  cause  to  the  federal  court  and  accept- 
ing bond  for  removal,  and  plaintiff  appeals.     Reversed. 

L.  K.  Taylor  and  W.  V.  Eaton,  for  appellant. 
Pirtle  &  Trabue  and  J.  M.  Dickinson,  for  appellees. 

PAYNTER,  C.  J.  The  question  here  involved  is  whether 
this  case  is  removable  to  the  federal  court  by  reason  of 
diverse  citizenship,  the  Illinois  Central  Railroad  Company 
being  a  nonresident  corporation,  and  its  codefendants,  A.  W. 
Sheppard  and  R.  S.  White,  residents  of  McCracken  county, 
Ky.  It  was  averred  in  the  petition  for  removal  that  the 
plaintiff  made  Sheppard  and  White  defendants  for  the  pur- 
pose of  preventing  a  removal  of  the  case  to  the  federal  court. 
It  is  immaterial  what  may  have  been  the  purpose  of  the  plain- 
tiff in  making  them  defendants  with  the  railroad  company,  if 
the  petition  states  a  joint  cause  of  action  against  them.  If 
the  cause  of  action  is  joint,  simply  because  the  plaintiff 
might  have  elected  to  proceed  aeainst  the  defendant  corpora- 
tion alone  he  does  not  lose  his  right  to  prosecute  his  action  in 
the  state  court.  If  it  was  a  tort,  for  which  the  corporation  and 
its  codefendants  are  liable,  the  codefendants  being  residents 
of  McCracken  county,  the  state  court  had  jurisdiction  of  the 
action,  and  the  defendant  corporation  was  not   entitled  to 

*See  generally,  7  Rap.  &  Mack's  Dig.  20  et  seq. 
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removal.  This  matter  must  be  determined  from  the  aver- 
ments of  the  petition.  It  is  averred  by  the  plaintiff  in  his 
petition  that  on  August  31,  1900,  the  defendants  Sheppard 
and  White,  then  and  now  citizens  of  McCracken  county,  Ky., 
were  in  the  regular  employ  of  the  defendant  Illinois  Central 
Railroad  Company ;  that  on  that  day  they  were  negligent  in 
operating  a  train  on  its  track:  that  while  so  operating  it, 
acting  in  the  capacity  of  engineer  and  flagman,  respectively, 
under  the  employment  of  the  company,  in  the  regular  course 
of  business  of  the  company,  they  did,  as  employees,  acting 
jointly  together  with  the  corporation,  with  gross  negligence 
run  the  train  at  an  unusually  high  rate  of  speed  in  the  city  of 
Paducah,  and  by  reason  of  such  negligence  forced  and  drove 
the  train  of  cars  against  the  decedent  with  such  force  and  vio- 
lence that  he  sustained  great  bodily  injuries,  from  which  he 
died.  From  the  averments  of  the  petition  the  defendants 
Sheppard  and  White,  while  acting  as  the  agents  and  servants 
of  their  codefendant,  the  railroad  company,  by  gross  negli- 
gence destroyed  the  life  of  the  plaintiff's  intestate.  The  con- 
stitution and  statutes  of  this  state,  as  construed  by  the  repeated 
adjudications  of  this  court,  make  the  raihoad  company  liable 
for  the  acts  of  the  agents  and  servants  in  charge  of  its  trains. 
If  a  servant  is  guilty  of  such  negligence,  while  acting  for  his 
master,  as  will  make  the  master  responsible,  then  in  such  a 
case  the  servant  is  personally  and  equally  responsible  with  the 
master  for  the  damage  resulting  from  the  negligent  act.  The 
mere  fact  that  the  master  may  be  responsible  for  the  wrong- 
ful act  of  the  servant  does  not  relieve  the  servant  from  a  joint 
liability  with  the  master  for  the  wrongful  act  which  produced 
the  injury  and  damage.  In  the  case  of  Railroad  Co.  v.  Dixon's 
Adm'x  (Ky.)  47  S.  W.  615,  the  court  had  under  consideration 
a  similar  question  to  the  one  here  involved.  While  Chalkey 
and  Sidles,  engineer  and  fireman,  respectively,  were  operating 
a  train  at  an  unusually  rapid  rate  of  speed,  it  collided  with 
Dixon,  and  killed  him.  They  were  residents  of  the  state,  and 
were  sued  jointly  with  the  railroad  company.  This  court 
held  that  they  were  jointly  liable  with  the  master  for  the  neg- 
ligent act  of  killing,  the  employees  being  guilty  of  the  negli- 
gence by  reason  of  which  the  master  was  also  jointly  liable 
with  them  therefor.  In  that  case,  as  in  this,  in  the  petition 
for  removal  of  the  case  it  was  averred  that  the  employees 
were  made  parties  defendant  for  the  single  purpose  of  pre- 
venting a  removal  of  the  case  by  the  railroad  company  to  the 
circuit  court  of  the  United  States.  The  court  said:  **It  is 
not  material  that,  as  alleged  in  the  petition  for  a  transfer  of 
this  case,  Chalkey  and  Sidles  were  made  parties  defendant  for 
the  single  purpose  of  preventing  the  removal  of  the  case  by 
the  Chesapeake  &  Ohio  Railroad  Company  to  the  circuit 
court  of  the  United  States  for  the  district  of  Kentucky,  or 
what  may  have  been  the  motive  of  the  plaintiff  for  bringing 
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a  joint  action,  unless  they  were  wrongfully  and  illegally  joined ; 
and  such  is  the  doctrine  as  settled  by  the  supreme  court  of  the 
United  States."  From  that  judgment  an  appeal  was  prose- 
cuted to  the  supreme  court  of  the  United  States,  and  the 
judgment  was  there  ailirmed,  the  court  holding  that  there  was 
a  joint  liability  for  the  injury  inflicted  by  the  negligence  of 
the  employees.  Railroad  Co.  v.  Dixon,  179  U.  S.  131,  21 
Sup.  Ct  67,  45  L.  Ed.  121.  In  Powers  v.  Railroad  Co.,  169 
U.  S.  92,  18  Sup.  Ct.  264,  42  L.  Ed.  673,  it  was  said:  **It  is 
well  settled  that  an  action  of  tort,  which  might  have  been 
brought  against  many  persons  or  against  any  one  or  more  of 
them,  and  which  is  brought  in  a  state  court  against  all  jointly, 
contains  no  separate  controversy  which  will  authorize  its 
removal  by  some  of  the  defendants  into  the  circuit  court  of 
the  United  States,  even  if  they  file  separate  answers  and  set 
up  different  defenses  from  the  other  defendants,  and  allege 
that  they  are  not  jointly  liable  with  them,  and  that  their  own 
controversy  with  the  plaintiff  is  a  separate  one;  for,  as  this 
court  has  of  ten  said :  'A  defendant  has  no  right  to  say  that 
an  action  shall  be  several  which  the  plaintiff  seeks  to  make 
joint.  A  separate  defense  may  defeat  a  joint  recovery,  but  it 
cannot  deprive  a  plaintiff  of  his  right  to  prosecute  his  suit  to 
final  decision  in  his  own  way.  The  cause  of  action  is  the 
subiect-matter  of  the  controversy,  and  that  is.  for  all  the 
purposes  of  the  suit,  whatever  the  plaintiff  declares  it  to  be 
in  his  pleadings. '  Pirie  v.  Tvedt,  115  U.  S.  41,  43,  5  Sup.  Ct. 
1034,  1035,  29  L.  Ed.  331,  332;  Sloane  v.  Anderson,  117  U. 
S.  271;,  6  Sup.  Ct.  730,  29  L.  Ed.  899;  Little  v.  Giles,  118  U. 
S.  596,  600,  601,  7  Sup.  Ct.  32,  35,  30  L.  Ed.  269,  271;  Rail- 
road Co.  V.  Wangelin,  132  U.  S.  599,  10  Sup.  Ct.  203,  33  L. 
Ed.  473;  Torrence  v.  Shedd,  144  U.  S.  530,  12  Sup.  Ct.  726, 
727,  36  L.  Ed.  «;28,  531;  Council  v.  Smiley,  156  U.  S.  335, 
340,  15  Sup.  Ct.  353.  .354.  39  L.  Ed.  443."  Section  6.  Ky. 
St.,  provides:  ** Whenever  the  death  of  a  person  shall  result 
from  an  injury  inflicted  by  negligence  or  wrongful  act,  then  in 
every  such  case,  damages  may  be  recovered  for  such  death  from 
the  person  or  persons,  company  or  companies,  corporation  or 
corporations,  their  agents  or  servants,  causing  the  same,  and 
when  the  act  is  willful  or  the  negligence  is  gross,  punitive 
damages  may  be  recovered,  and  the  action  to  recover  such 
damages  shall  be  prosecuted  by  the  personal  representative  of 
the  deceased. "  By  the  terms  of  this  section,  where  death 
results  from  the  negligent  act.  a  recovery  may  be  had  therefor 
against  the  person  or  persons,  company  or  companies,  cor- 
poration or  corporations,  their  agents  or  servants,  causirg 
the  same.  In  this  case  the  petition  alleges  a  joint  cause  of 
action,  ''and  a  defendant  has  no  right  to  say  that  an  action 
shall  be  several  which  the  plaintiff  seeks  to  make  joint." 
Under  section  6,  Ky.  St.,  the  plaintiff  has  a  right  to  proceed 
severally  or  jointly  against  those  who  are  liable  for  the  injury 
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inflicted  resulting  in  death.  The  court  below  erred  in  allowing 
the  petition  to  be  filed  and  in  accepting  the  bond,  the  appellee 
railroad  company  was  not  entitled  to  have  the  case  removed. 
The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion.  

Sours  v  Great  Northern  Ry.  Co. 

{Supreme  Court  of  Minnesota^  Oct,  2$^  1901,) 

[87  N.  W.  Rep.  766.] 

Injury  to  Employee — Contributory  Negligence.* 

A  railway  employee  is  guilty  of  contributory  negligence  which  will 
defeat  his  right  to  recover  for  injuries  sustained  in  the  course  of  his 
employment  where  such  injuries  substantially  result  from  dangers  so 
obvious  and  threatening  that  a  reasonably  prudent  man,  under  similar 
circumstances,  would  have  avoided  them,  if  in  his  power  to  do  so, 
due  regard  being  had  to  all  of  the  circumstances  of  the  particular 
occasion. 

Case  at  Bar. 

Kvidence  examined  and  considered  in  the  case  at  bar:  held^  as  a 
matter  of  law,  that  negligence  on  the  part  of  plaintiff  sujQBcient  to 
preclude  recovery  was  conclusively  imputed  and  established. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county;  Chas.  E.  Otis, 
Judge. 

Action  by  C.  H.  Sours  against  the  Great  Northern  Railway 
Company.  Verdict  for  plaintiff.  From  an  order  denying  a 
new  trial  defendant  appeals.     Reversed. 

C.  Wellington,  for  appellant. 
S.  C.  Olmstead,  for  respondent. 

COLLINS,  J.  This  is  a  second  appeal  in  a  personal  injury 
case.  See  81  Minn.  337,  84  N.  W.  114.  A  few  of  the  facts 
were  there  stated,  and,  among  others,  that  the  accident 
occurred  about  dark,  and  that  plaintiff  alleged  a  usage  or 
custom  of  placing:  a  lantern  upon  the  front  end  of  a  **cut"  of 
caboose  cars  as  they  were  dropped  down  into  and  through  the 
"gravity**  yard  in  which  he  was  injured.  When  the  case  was 
again  brought  to  trial  before  a  jury,  it  was  conceded  that 
when  the  accident  happened  it  was  not  dark  enough  to  pre- 
vent the  plaintiff  from  seeing  the  approaching  cabooses  as 
they  came  down  the  yard,  nor  was  it  dark  enough  to  require 
a  light  upon  their  front;  in  other  words,  it  stood  admitted  that 
the  accident  was  in  daylight,  and  that  proof  of  the  usage  or 
custom  as  to  a  lantern  was  immaterial.  The  trial  proceeded 
with  this  change  in  the  situation.  Therefore,  to  fix  a  charge 
of  negligence  upon  defendant  corporation,  it  became  necessary 
to  establish  the  alleged  usage  or  custom  to  station  a  man  upon 
the  front,  whose  business  it  was  to  control  the  defendant's 
cars,  and  to  warn  such  of  defendant's  employees  as  might  be 
upon  the  tracks  engaged  in  their  daily  labors  of  the  approach 

*■■■  ™     '■        ■      ■■-■-■■-■■  ^    ■  ■    ^  II      ■    I  "   "  '  " 

*See  14  Am.  &  Eng.  Enc.  Law  861  et  seq. ;  5  Rap.  &  Mack's  Dig.  184 
et  seq. 
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of  the  cars.  At  this  time  it  may  be  advisable  to  say  that  on 
the  former  appeal  we  expressed  no  opinion  on  the  question  of 
contributory  negligence.  As  a  matter  of  fact,  the  principal 
arguments  of  counsel  were  then  confined  to  the  contention  of 
defendant  that  there  was  a  total  absence  of  evidence  tending 
to  show  its  negligence.  It  was  upon  this  contention  that  the 
case  was  disposed  of,  the  conclusion  being  that  testimony  was 
improperly  excluded,  which,  if  received,  would  have  had  a 
tendency  to  show  defendant's  negligence.  This  conclusion 
was  summed  up  in  a  single  paragraph,  in  which  it  was  said 
that:  ''If  plaintiff  failed  to  establish  defendant's  negligence 
at  the  trial,  or  if  he  did  not  free  himself  of  the  charge  of  con- 
tributory negligence,  and  an  answer  to  the  question  referred 
to  would  have  done  either  of  these  things,  defendant's  coun- 
sel is  not  in  position  to  urge  this  particular  failure  in  favor  of 
his  client."  That  opinion  cannot  be  construed  as  holding,  or 
even  intimating,  that  we  passed  upon  the  question  of  plain- 
tiff's contributory  negligence  in  his  favor.  It  left  that  issue 
open.  Upon  the  second  trial,  as  might  be  expected,  much 
testimony  was  introduced  in  reference  to  the  existence  or  non- 
existence of  the  alleged  usage  or  custom,  and  it  is  argued 
here  on  the  part  of  defendant  that  there  was  again  a  total 
failure  to  show  any  such  established  usage  or  custom  upon 
which  the  plaintiff  had  a  right  to  rely.  It  is  unnecessary  for 
us  to  discuss  the  purport  and  sufficiency  of  this  testimony,  for 
we  are  of  the  opinion  that  on  this  branch  of  the  proofs  a  case 
was  made  for  the  lury.  We  therefore  come  at  once  to  the 
claim  that  the  plaintiff  was  guilty  of  such  contributory  negli- 
gence as  would  preclude  recovery.  Our  conclusion  is  that  he 
was,  and  is  based  wholly  upon  his  own  testimony,  which  was 
clear  and  candid.  He  had  been  employed  in  this  yard  about 
lo  years;  was  thoroughly  familiar  with  it,  and  with  the 
methods  of  operating  the  same.  His  headquarters  were  at 
what  was  known  as  the  ** yard  office,"  on  the  south  side  of 
several  tracks  running  about  east  and  west.  Going  northerly 
from  the  office  there  were,  first,  four  or  five  tracks  used  for 
switching  purposes,  and  then  came  two  freight  tracks.  The 
first  was  for  west-bound  freight  trains ;  the  second,  for  east- 
bound.  North  of  these  were  two  tracks  for  passenger  trains. 
The  switching  track  nearest  the  west-bound  freight  track, 
south  of  it  7  feet  8  inches,  was  designated  as  **No.  2,"  and  it 
was  on  this  track  that  plaintiff  was  injured.  It  was  about  lOO 
feet  from  the  yard  office  to  the  west-bound  freight  track,  and 
about  300  feet  to  the  west  of  the  office  was  the  Western  Avenue 
Bridge,  an  overhead  highway  crossing.  Six  hundred  feet  to 
the  west  of  this  bridge — say  900  feet  from  the  office — was  the 
Como  station  house  or  depot,  in  plain  sight.  As  stated  in  the 
former  opinion,  this  was  a  gravity  yard,  the  descent  being 
towards  the  east ;  that  is,  from  west  of  the  bridge  to  a  point 
east  of  the  office.  Just  before  the  accident,  plaintiff,  while  at 
the  office,  received  a  telephone  message  from  the  assistant 
yardmaster  saying  that  he  wished  him  to  get  a  lantern  which 
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had  been  left  the  night  before*  light  it,  and  have  the  switch 
tender  deliver  it  to  Mr.  Ward  (conductor  of  a  transfer  freight 
train  which  was  on  its  way  west)  as  he  passed  on  the  train ; 
and  that  he  would  have  to  hurry  if  he  sfot  the  lantern  to  Ward. 
The  usual  station  of  the  switchman  at  this  time  of  day  was  at 
a  switch  about  300  feet  west  of  the  office,  and  the  train  in 
question  always  stopped  at  Como,  900  feet  away,  for  orders, 
as  the  plaintifi  well  knew.  He  lighted  the  lantern,  stepped 
to  the  door,  looked  in  the  direction  of  the  switch  tender's 
station  and  then  started  with  the  lantern  himself.  He  testi- 
fied that  he  did  not  know  where  the  switchman  was  at  this 
time.  Plaintifi  ran  across  the  tracks,  and  stopped  between 
track  No.  2  and  the  west-bound  freight,  on  which  Ward's 
train  was  then  approaching,  running  westerly  10  or  12  miles 
an  hour.  This  train  was  about  300  feet  in  length,  and  the 
engine  reached  this  point  about  the  time  plaintiff  stopped. 
Ward  was  on  the  last  car,  and  plaintiff  saw  him  immediately. 
The  latter,  as  before  stated,  was  perfectly  familiar  with  the 
methods  of  operation  in  this  yard,  and  as  he  went  out  of  the 
office  looked  up  towards  the  Western  Avenue  Bridge,  and  saw 
a  switch  engine,  which  had  been  in  upon  what  was  known  as 
the  ** caboose  track," — that  is,  a  track  where  cabooses  were 
temporarily  stored, — and  also  saw  cabooses  which  it  had  pulled 
out  for  the  purpose  of  **shunting"  them  down  the  yard  to  a 
point  easterly  of  where  he  stood,  using  such  of  the  switch 
tracks,  including  No.  2,  as  might  be  needed.  He  further 
testified  that  he  looked  up  in  this  same  direction  after  stopping 
between  track  No.  2  and  the  west-bound  freight,  but  upon 
cross-exanrination  modified  this  by  saying  that  he  had  no 
recollection  as  to  whether  he  looked  or  not,  when  standing 
between  the  tracks.  He  admitted  that  he  knew  that  they 
were  about  to  **shunt"  cabooses  into  the  yard,  and  that  they 
were  as  liable  to  drop  down  on  No.  2  as  upon  any  other  track. 
Plaintifi  was  struck  by  the  leading  caboose  of  two  which  were 
being  sent  to  the  east  at  a  speed  of  five  or  six  miles  an  hour, 
to  be  used  in  making  up^freight  trains.  On  being  questioned 
on  this  point,  plaintifi  could  not  say  how  far  he  was  from  No. 
2  track  when  struck,  but  as  a  matter  of  fact  he  was  standing 
so  close  that  he  was  thrown  directly  between  the  rails  thereof, 
the  wheels  of  the  caboose  passing  over  his  left  leg,  and  caus- 
ing most  of  the  injuries  complained  of.  The  rear  car  of  the 
freight  train  was  about  opposite  plaintifi  when  he  fell,  so  that 
he  must  have  been  standing  in  this  dangerous  place  for  nearly 
half  a  minute,  simply  endeavoring  to  attract  Ward's  attention 
to  the  lantern,  and  having  nothing  else  to  do  but  to  take  care 
of  himself.  Ward  saw  the  cabooses  approaching,  and  tried  to 
call  plaintiff's  attention  to  them.  The  latter  noticed  Ward's 
signals,  but  did  not  understand  why  they  were  given.  The 
space  between  the  moving  cars  when  directly  opposite — that 
is,  the  space  between  the  freight  cars  on  the  west-bound 
freight  track  and  the  cabooses  on  No.  2 — as  they  passed  each 
other  was  3  feet  7  7-8  inches  in   the  clear,  and,  undisputedly. 
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this  space  was  a  place  of  safety  if  plaintiff  but  chose  to  occupy 
it.  He  could  have  stood  there  unharmed,  could  have  been 
easily  noticed  by  Ward,  and  would  have  been  in  equally  as 
favorable  a  position  to  hand  over  the  lantern,  if  not  a  better 
one.  Nor  can  it  be  disputed  that,  had  plaintiff  looked  to  the 
west  while  he  stood  waiting  for  Ward,  he  must  have  seen  the 
cabooses  approaching:  upon  No.  2  track,  for  at  no  time  after 
he  reached  this  point  were  they  to  exceed  150  feet  distant. 
That  he  should  have  looked  is  obvious,  for,  in  addition  to  his 
general  knowledge  of  the  manner  of  operating  the  yard,  he 
admittedly  had  reason  to  expect  cars  to  be  sent  down  on  any 
of  the  switching  tracks  at  any  time,  and  he  also  knew  they 
were  about  to  drop  cabooses  down  through  the  yard  when  he 
started  with  the  lantern.  But  at  the  trial  he  finally  admitted 
that  he  had  no  recollection  as  to  whether  he  did  or  did  not 
look  in  the  direction  from  which  danger  was  imminent  after 
he  had  got  beyond  track  No.  2.  It  is  to  be  observed  that 
plaintiff  was  not  acting  in  an  emergency,  for  he  had  time  to 
cross  the  tracks  and  take  his  position  by  the  time  that  the 
engine  reached  that  point.  The  person  to  whom  he  was  to 
deliver  the  lantern  was  upon  the  rear  car,  about  300  feet  dis- 
tant. .Plaintiff  was  in  full  possession  of  his  faculties,  and  acted 
with  deliberation.  There  were  no  exigencies  in  the  situation, 
no  sudden  fright  or  bewilderment,  which  might  excuse  him 
from  observing  ordinary  care  and  caution.  He  was  not  hastily 
compelled  to  choose  between  the  place  of  safety  intermediate 
between  the  two  tracks  and  that  of  danger,  which  he  took, 
within  two  feet,  at  most,  of  the  south  rail  of  track  No.  2.  His 
duty  in  this  particular  instance  may  have  required  him  to 
cross  the  tracks, — always  dangerous  work, — and  to  stand  in 
close  proximity  to  a  moving  train,  and,  possibly,  equally  as 
close  to  a  cut  of  cars  upon  an  adjacent  track;  but  in  doing 
this  reasonable  and  ordinary  care  for  his  own  personal  safety 
was  demanded,  for  no  railway  employee  is  justified  in  per- 
forming his  dangerous  work  in  a  heedless,  unobservant  manner, 
and,  if  injury  result  under  such  circumstances,  no  recovery 
can  be  had.  These  propositions  are  firmly  established  in  all 
courts. 

We  have  given  no  weight  to  the  fact  that  it  was  unnecessary 
for  plaintiff  to  cross  the  tracks  for  the  purpose  of  delivering 
the  lantern  to  the  conductor.  He  could  have  handed  it  to  the 
switch  tender,  as  directed,  or  he  could  have  taken  it  to  Como, 
900  feet  distant,  where,  as  he  knew,  the  transfer  freight  waited 
for  orders.  In  fact,  it  appeared  from  the  testimony  that  Ward 
made  no  attempt  to  take  the  lantern,  did  not  intend  or  expect 
to  receive  it  from  any  one  at  that  point,  and  supposed  he  was 
to  get  it  at  the  station,  or  upon  his  return,  very  soon  after- 
wards. The  accident  was  a  very  unfortunate  one  for  the 
plaintiff,  but  to  permit  him  to  recover  would  be  to  hold  that 
railroad  employees,  while  working  among  and  around  tracks, 
may  omit  to  use  their  eyes,  and  may  rely  entirely  upon  signals. 
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such  as  shouts,  to  protect  them  from  injury.  It  would  allow 
such  employees  to  close  their  eyes  to  obvious,  well-known, 
and  appreciated  dangers,  and  to  rely  absolutely  upon  the  sense 
of  hearing,  although  they  mieht  be  partly  deaf, — as  was  the 
plaintiff.  Such  a  rule  would  relieve  the  employee  from  all 
care  and  responsibility  (except  listening  for  shouts),  and  would 
make  his  employer  an  insurer  of  his  personal  safety  whenever 
signals  of  this  character  were  not  given.  The  plaintiff  was 
engaged  in  a  hazardous  business,  and  assumed  all  ordinary 
risks  of  his  employment  when  he  entered  into  defendant's 
service.  The  well-settled  rule  is  that  a  railway  employee  **is 
guilty  of  contributory  negligence  which  will  defeat  his  right  to 
recover  for  injuries  sustained  in  the  course  of  his  employment 
where  such  injuries  substantially  resulted  from .  dangers  so 
obvious  and  threatening  that  a  reasonably  prudent  man,  under 
similar  circumstances,  would  have  avoided  them,  if  in  his 
power  to  do  so,  due  regard  being  had  to  all  of  the  circum- 
stances of  the  particular  occasion."  This  doctrine  has  re- 
peatedly been  approved  and  applied  in  this  court;  quite 
recently  in  Roskoyek  v.  Railroad  Co.,  76  Minn.  28,  78  N.  W. 
872.  See,  aLso,  Stacklie  v.  Same,  73  Minn.  37,  75  N.  W.  734, 
— both  cases  in  which  railway  employees  were  injured  while 
engaged  in  the  performance  of  daily  duties.  Plaintiff's  coun- 
sel has  relied  upon  Jordan  v.  Railway  Co.,  58  Minn.  8,  59  N. 
W.  633,  49  Am.  St.  Rep.  486.  The  first  paragraph  of  the 
syllabus  of  that  case  is  somewhat  misleading,  because  it  does 
not  fully  and  fairly  state  the  doctrine  approved  by  the  majority, 
but  not  concurred  in  by  the  writer  of  the  opinion,  the  late 
Chief  Justice  Gilfillan.  The  majority  held  that  the  rule  which 
requires  one  to  look  and  listen  before  going:  upon  a  railroad 
track  is  not  applicable  in  the  case  of  a  person  who  is  employed 
in  a  railroad  yard,  whose  duties  /frequently  make  it  necessary 
for  him  to  go  upon  the  tracks,  and  where  the  exigencies  of 
these  duties  ^^tnay  call  upon  him  to  do  Ihem  without  premedita- 
tion or  time  or  opportunity  to  ascertain  if  it  is  dangerous  to  do 
so/'  It  was  said  that  the  acts  of  such  a  person,  when  per- 
formed undersuch  circumstances,  are  not  per  se  negligence. 
The  gist  of  what  was  there  written  lies  in  the  words  above 
quoted  and  italicized.  In  the  case  at  bar  the  exigencies  of 
plaintiff's  duties,  even  if  we  concede  that  it  was  incumbent 
upon  him  to  cross  the  tracks  to  meet  the  approaching  train, 
did  not  require  him  to  do  so  without  premeditation,  or  with- 
out an  abundance  of  time,  or  without  every  opportunity  to 
notice  whether  it  was  dangerous  for  him  so  to  do.  Nor  did 
they  require  him  to  stand  in  the  place  where  he  was  injured. 
There  was  no  emergency  in  the  present  case,  and  it  is  not  at 
all  like  the  one  relied  on.  The  rule  there  laid  down  does  not 
apply.  We  are  compelled  to  hold  that,  as  a  matter  of  law, 
plaintiff's  negligence  was  conclusively  imputed  and  estab- 
lished. 
Order  reversed,  and  new  trial  granted. 
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{Couri  of  Appeals  of  Kentucky^  Nov,  21^  /go/.) 

[65  S.  W.  Rep.  2.] 

Contributory  Negligence  Not  Pleaded  Cannot  Be  Relied  on.* 

Where  plaintiif,  a  section  hand,  while  riding  on  a  hand  car,  received 
an  injury  which  he  alleged  resulted  from  the  negligence  of  the  fore- 
man in  permitting  the  car  to  be  unsafe  for  the  purposes  for  which  it 
was  used,  defendant,  having  pleaded  that  plaintiff  was  negligent  in 
working  at  the  front  end  of  the  car,  cannot  rely  on  any  other  act  of 
contributory  negligence,  and  therefore  cannot  insist  that  plaintiff 
assumed  the  risk  in  riding  on  the  car  when  the  danger  was  apparent. 

Injury  to  Employee — Assumption  of  Risk— Negligence  of  Foreman  in 
Loading  Hand  Car.f 
It  being  the  duty  of  the  foreman  to  see  that  the  car  was  properly 
loaded,  plaintiff  had  the  right  to  rely  on  his  superior  judgment,  and, 
though  he  may  have  been  negligent  in  permitting  small  pieces  of 
wood  to  be  so  loaded  on  the  car  as  to  fall  into  the  cogwheels  and 
derail  the  car,  plaintiff  did  not  assume  the  risk  unless  it  was  such 
that  an  ordinarily  prudent  person  situated  as  he  was  would,  by  the 
exercise  of  ordinary  care,  have  perceived,  and  avoided  it;  and  that 
was  a  question  for  the  jury. 

Appeal  from  circuit  court.  Laurel  county. 

"Not  to  be  officially  reported." 

Action  by  W.  G.  Ward  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages  for  personal  injuries. 
Judgment  for  defendant,  and  plaintiff  appeals.     Reversed. 

Willis  &  Willis,  for  appellant. 

J.  W.  Alcorn,  J.  A.  Craft,  and  Edward  W.  Hines,  for  appellee. 

HOBSON,  J.  Appellant,  W.  G.  Ward,  was  a  section  hand 
on  appellee's  road.  The  section  boss,  with  his  crew  of  eight 
men,  was  engaged  in  remodeling  a  caboose  for  the  purposes  of 
using  it  as  a  tool  house.  The  caboose  had  been  wrecked,  and 
parts  of  it  were  splintered  and  shivered.  When  they  finished 
work  for  the  evening,  the  foreman  ordered  the  men  to  gather 
up  the  remnants  which  had  been  taken  from  the  caboose,  and 
put  them  on  the  hand  car,  saying  that  this  would  make  a  fine 
lot  of  kindling.  The  hand  car  was  about  five  feet  long  and 
three  or  four  feet  wide,  propelled  by  a  lever  which  worked  a 
large  cogwheel  that  ran  in  a  smaller  cogwheel,  the  axis  of 
which  was  the  front  axle  of  the  car.  The  lever  was  arranged 
with  handles  upon  each  end,  and  was  inclosed  in  a  framework 
which  surrounded  the  cogwheels  referred  to.  This  framework 
extended  up  for  several  inches  above  the  platform  of  the  car. 
The  kindling  loaded  upon  the  car  was  of  various  sizes,  and 
was  heaped  up  higher  than  the  top  of  the  boxing  around  the 
lever,  and  above  the  cogwheels.     With  the  car  in  this  condi- 

♦See  5  Enc.  PI.  &  Pr.  10  et  seq. 

tAs  to  whether  a  section  foreman  is  a  fellow  servant  of  the  hands 
under  him,  see  Bryan  v.  Southern  Ry.  Co.  (N.  Car.),  21  Am.  &  Eng. 
R.  Cas.,  N.  S.,  542,  and  foot-note;  5  Rap.  &  Mack's  Dig.  753  et  seq. ; 
12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  958  et  seq. 
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tion,  and  loaded  thus  by  the  direction  of  the  section  foreman, 
they  started  to  the  section  house.     When   they  got  nearly  to 
the  station,  they  stopped,  having  no  switch  key,  and  set  the 
car  over  on  the  main  track.     The  foreman  then  ordered  the 
men,  "Jump  on,  let's  go  home  to  supper.'*     They  got  on  as 
before,  and  when  running  about  20  miles  an  hour,  and  within 
a  few  feet  of  its  destination,  the  car  suddenly  stopped ;  the 
front  part  reared  up  like  a  frightened  horse ;  it  then  plunged 
forward,  leaving  the  track,  and,  throwing  off  the   men  and 
kindling,  ran  over  the  plaintiff,  who  had  fallen  off,  breaking 
his  left  leg  near  the  hip  joint,  severely  injuring  his  right  ankle, 
and  otherwise  bruising  him.     When  he  came  to,  the  car  was 
on  top  of  him.     The  accident  was  caused  by  a  piece  of  kindling 
working  down  into  the  hole  by  the  side  of  the  lever  and  get- 
ting into  the  cogwheels,  and  thus  locking  the  front  axle  of  the 
car.     Appellant  filed  this  suit  to  recover  for  his  injuries,  alleg- 
ing that  they  were  permanent,  and  due  to  the  negligence  of 
the  defendant's  foreman  in  permitting  the  car  to   be  and 
remain  unfit,  unsuitable,  and  unsafe  for  the  purposes  for  which 
it  was  used.     At  the  conclusion   of  the  evidence  offered   by 
him,  which  showed  substantially  the  facts  we  have  stated,  the 
court  peremptorily  instructed  the  jury  to  find  for  the  defends 
ant.     The  section  foreman  had  charge  of  the  car,  and  was  in 
command  of  the  men.     It  was  his  duty,  before  starting  his 
car,  to  see  that  it  was  in  a  safe  condition  to  be  operated.     The 
short  pieces  of  kindling  which  were  piled  above  the  hole  in 
which  the  lever  worked  might  reasonably  be  anticipated  to 
work  down  in  the  open  hole,  and   bring  about  just  the  result 
that  happened.     There  was,  therefore,  evidence  from  which 
the  jury  might  have  inferred  negligence  on  the  part  of  the 
section  boss  in  starting  his  car  in  this  condition.     It  is  insisted, 
however,  for  appellee,  that  the  condition  of  things  was  equally 
apparent  to  appellant  as  to  the  section  boss,  and  that  he,  by 
operating  the  car,  assumed  the  risk.     The  plea  of  contributory 
negligence  sets  out  that  plaintiff  was  negligent  in  working  at 
the  front  end  of  the  car.     Appellee,  having  set  out  certain  acts 
as  contributory  negligence,  cannot  rely  on  other  acts  not 
alleged.     But  waiving  this,  and  treating  the  plea  of  contribu- 
tory negligence  as  sufficient  to  raise  all  questions  shown  by 
the  evidence,  we  think  the  case  should  have  been  left  to  the 
jury,  both  on  the  question  of  the  negligence  of  the  section  fore- 
man and  the  contributory  neglect  of  the  plaintiff.     The  plain- 
tiff did  not  have  charge  of  the  car.     It  was  not  his  duty  to  see 
that  it  was  properly   loaded,  or  in   a  safe  condition   to   be 
operated.     It  was  his  duty  to  obey  the  orders  of  his  superior, 
and,  as  below  explained,  he  had  a  right  to  rely  on   the  pre- 
sumption that  the  foreman  would  do  his  duty,  and  would  not 
order  him  to  operate  the  car  unless  it  was  safe.     He  was  not 
required,  before  obeying  the  orders  of  his  foreman,  to  stop 
and  examine  the  car,  and  see  if  everything  was  right.     He 
testified  that  he  did  not  know  the  way  the  kindling  was  loaded^ 
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It  is  a  well-established  principle  of  our   law  that,  in  order 
for  a  widow  of  a  deceased  employee  of  a  railroad  company  to 
recover  for  the  homicide  of  her  husband,  it  must  affirmatively 
appear  that  the  deceased  was  guilty   of  no  negligence  con- 
tributing to  his  death.     The  very  section   of  the  Code  which 
gives  the  right  of  recovery  for  injuries  to  railroad  employees 
expressly  provides  that  the  injury   must   be  "without  fault  or 
negligence  on  the  part  of  the  person  injured."     Civ.  Code,  § 
2323.     The  rule  laid  down  in  Prather  v.  Railroad  Co.,  80  Ga. 
427(2),  9  S.  E,  530,  12  Am.  St.  Rep.  263,   is  as  follows:     "If 
the  deceased  immediately  or  remotely,  directly  or  indirectly, 
caused  the  injury,  or  any  part  of  it,  or  contributed  to  it  at  all, 
his  wife  could  not  recover.**     This  doctrine  is  so  well  settled 
that  only  passing  reference  need  be  made  to  a  few  of  the  cases 
in  which  that  question  has  been  decided.     See  Railroad  Co. 
V.  Mitchell,  63  Ga.  174(8);     Prather  v.  Railroad  Co..  supra; 
Banking  Co.  v.  Hicks,  9*;  Ga.  302(2),  22  S.  E.  613;  Railway 
Co.  V.  Hallman,  97  Ga.  317,  23  S.  E.  73;  Walker  v.  Railroad 
Co.,  103  Ga.  826,  30  S.  E.  503;  Railroad   Co.  v.  Meyers,  112 
Ga.  237,  37  S.  E.  439;  Blackstone  v.  Railway  Co.,    112  Ga. 
762,  38  S.  E.  79.     Applying  this  principle  to  the  case  now 
under  consideration,   we  are  constrained  to  hold  that  the 
recovery  against  the  railroad  company  was  unwarranted  by 
the  evidence  in  the  record   before  us.     It   is  true  that  the 
engineer  was  probably  guilty  of  a  violation  of  the  rules  of  the 
company,  in  failing  to  keep  the  front  portion  of  the  train  in 
motion  until  he  was  certain  that  the  rear  portion  was  stopped 
and  the  danger  of  a  colHsion  over;  and  the  conflicting  evi- 
dence as  to  whether  the  front  brakeman,  Edison,  gave  a  stop 
signal  or  a  go-ahead  signal  upon  ascertaining  that  the  detached 
portion  of  the  train  was  approaching  would  also  indicate  either 
that  the  brakeman  was  negligent  in  giving  the  signal,  or  that 
the  engineer  was  negligent   in   interpreting  it ;  but   it  is  also 
undeniably  true  that  Herndon  was  himself  at  fault,  in  failing 
to  promptly  give  the  required  broke-loose  signal  upon  hearing 
the  corresponding  signal  blown  by  the  engineer,  for  the  giving 
of  this  signal  would  have  notified  the  engineer  of  the  where- 
abouts of  the  detached  portion  of  the  train,  and  that  it  was 
still  in  motion,  and  would  have  prevented   the  mistake  of  the 
engineer  which  led  to  the  collision  between  the  two  portions 
of  the  train.     The  further  fact  stands  forth  that  Herndon  made 
no  appreciable  effort  to  stop  the  detached  portion  of  the  train 
by  applying  brakes  as  required  by  the  rules  of  the  company. 
It  appears  from  the  evidence  that  at  the  time  of  the  collision 
he  had  put  on  only  one  brake,  while   it  is  clearly  shown  that 
he  had  time  to  put  on  several,  and  that  if  he  had  been  thus 
diligent  in  the  discharge  of  his  duty  he  could  have  materially 
checked  the  speed  of  the  cars,  if  not   entirely  stopped  them. 
It  is  therefore  clear  that  by  his  own  negligence  the  plaintiff's 
decedent  substantially  contributed  to  the  accident  which  re- 
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suited  in  his  death ;  and,  applying  the  rule  of  law  announced 
in  the  outset  of  this  opinion,  it  follows  that  there   cannot, 
under  the  evidence  in  the  record  before  us,  be  a  lawful  recovery 
against  the  defendant  company. 
Judgment  reversed.     All  the  justices  concurring. 


Smith  v.  Wii^mington  &  W.  R.  Co. 

(Supreme  Court  of  North  Carolina^  Oct,  2g,  igoi. ) 

[39  S.  E.  Rep.  805.] 

Injury  to  Employee — Assumption  of  Risk.* 

An  employee  who,  as  ordered  by  the  master,  proceeds  to  make  an 
incision  in  a  steel  beam  by  * 'chipping,"  instead  of  ^'blocking,"  as 
he  had  been  doing,  assumes  the  risk  of  injury  from  chips  of  steel 
striking  him  in  the  eye ;  he  having  had  experience  in  chipping  cast- 
ings, where  the  danger  from  flying  chips  is  greater  than  in  the  case 
of  steel. 

Appeal  from  superior  court,  Sampson  county ;  Hoke,  Judge. 

Action  by  Frank  Smith  against  the  Wilmington  &  Weldon 
Railroad  Company.  Judgment  for  plaintiff.  Defendant 
appeals.     Reversed. 

Plaintiff  alleeres  that  on  the  19th  day  of  May,  1896,  he  was 
an  employee  of  defendant  company,  engaged  with  a  fellow 
workman  in  cutting  a  brake  beam  by  blocking,  so  that  it  might 
be  bolted  to  the  hangers  attached  to  the  saddle ;  that  defend- 
ant company,  through  its  representative,  Nelms,  suddenly 
commanded  them  to  desist  from  their  usual  and  ordinary 
manner  of  cutting  said  brake  beams,  to  wit,  by  blocking,  which 
was  a  safe  and  prudent  method,  and  to  proceed  at  once  to 
perform  the  work  in  an  entirely  different  manner,  to  wit,  by 
chipping,  which  plaintiff  now  knows  was  not  only  unnecessary, 
— the  one  method  being  equally  proper  and  correct  as  the 
other, — but  likewise  unsafe  and  dangerous;  and  while  so 
engai^ed,  by  the  method  of  chipping,  a  chip  flew  ofi  and 
seriously  injured  his  right  eye,  on  account  of  which  he  brings 
this  action  to  recover  damages  for  the  injury  sustained  pur- 
suant to  the  negligent  order  given  by  Nelms.  Upon  the  close 
of  the  plaintiff's  evidence,  the  defendant  company  moved  to 
dismiss  the  action  under  the  statute,  which  was  refused,  to 
which  it  excepted,  and  introduced  its  evidence,  and  at  the 
close  of  which  it  renewed  its  motion,  which  was  again  refused. 
Divers  special  instructions  were  prayed  to  be  given,  and  ex- 
ceptions taken  to  the  refusal  to  give  such  as  were  refused. 
Verdict  was  rendered  for  the  plaintiff,  and  the  defendant 
appealed,  from  the  judgment. 

*See  generally,  Quirouet  v.  Alabama  G.  S.  R.  Co.  (Ga. ),  18  Am.  & 
Kng.  R.  Cas.,  N.  S.,  551,  and  note,  555  et  seq. ;  O'Neill  v.  Great 
Northern  Ry.  Co.  (Minn.)»  17  Am.  «&  Eng.  R.  Cas.,  N.  S.,  415,  and 
notes,  420  et  seq.  ;  14  Am.  &  Eng.  Enc.  Law  742  et  seq. ;  5  Rap.  & 
Mack's  Big.  15  et  seq. 
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F.  R.  Cooper,  J.  D.  &  E.  W.  Kerr,  and  Geo.  E.  Butler,  for 
appellant. 
Junius  Davis  and  H.  L.  Stevens,  for  appellee. 

COOK,  J.  The  motion  to  dismiss  made  by  defendant 
company  in  conformity  to  the  rules  of  the  statute  ought  to 
have  been  allowed.  The  evidence  does  not  show  any  breach 
of  duty  by  the  employer.  There  is  no  suggestion  of  defects  in 
the  tools  employed,  place  of  work,  or  danger  in  the  perform- 
ance of  the  work  known  (or  which  ought  to  have  been  known) 
to  the  employer,  and  not  imparted  to  the  employee;  the  only 
contention  being  that  the  method  was  changed.  Plaintiff  and 
Hardison,  another  employee,  were  engaged  in  ** blocking'*  a 
steel  brake  beam ;  that  is, ''it  was  necessary  to  cut  it  down 
from  a  width  of  f  inch  to  a  depth  of  1-16  inch,  to  let  a  hanger 
come  down  and  fit  and  join  on  to  a  cylinder,"  from  which  we 
understand  that  an  incision  was  necessary  to  be  made  in  the 
beam  three-fourths  inch  long  and  one-sixteenth  inch  deep,  to 
let  in  the  hanger,  for  it  to  fit  in  and  join  to  the  cylinder. 
Plaintiff  and  his  co-worker  were  doing  this  work  in  the  usual 
way,  by  ** blocking*';  that  is,  one  would  hold  the  chisel  upon 
the  beam,  and  the  other  would  strike  it  straight  down  with  a 
maul,  thus  driving  it  into  the  beam.  After  cutting  down  to 
the  right  depth,  making  an  incision  at  each  end,  the  beam 
was  turned  over,  and  the  piece  was  blocked  out,  and  went 
down.  While  so  working,  defendant's  representative,  Nelms, 
ordered  that  the  beams  be  chipped,  instead  of  blocked,  saying 
that  the  company  had  ordered  these  beams  chipped,  and  he 
wanted  them  chipped.  It  was  claimed  that  blocking  weakened 
the  beam.  In  chipping,  one  held  the  chisel  upon  the  place  to 
be  cut,  and  the  other  struck  upon  the  chisel  with  the  maul, 
forcing  off  gradually  small  pieces  at  a  time,  until  the  desired 
width  and  depth  were  reached.  Under  the  mode  of  blocking, 
the  chips  or  small  pieces  went  directly  downward,  while 
under  that  of  chipping  they  would  **fly  off  with  tremen- 
dous force,  and  you  can't  tell  where  they  will  strike^ 
or  which  way  they  will  goi"  Plaintiff  had  been  using 
the  maul,  but,  when  they  changed  from  blocking  to 
chipping,  Hardison  relieved  plaintiff  by  taking  the  maul,  and 
let  him  hold  the  chisel.  Plaintiff  was  holding  the  chisel  at  an 
angle,  and  at  the  third  strike  a  chip  flew  off,  struck  the  cuff, 
which  projected  from  the  beam  close  to  the  chipping,  and 
bounded  back  and  upward,  striking  plaintiff  in  the  e^'e,  doing 
the  injury  complained  of.  When  Nelms  ordered  that  the 
beams  be  chipped,  Hardison  replied:  **I  don't  like  to  chip 
them  out."  He  replied,  "Well,  you  must  chip  them,"  and 
moved  right  off.  Plaintiff  said,  **Hardison,  what  are  you 
going  to  do.?"  He  replied,  **I  don't  like  to  chip  them  out. 
Might  be  danger  getting  hurt."  Plaintiff  said,  **Well,  we 
must  obey  orders  or  leave."  He  said,  ''That's  all  facts." 
Plaintiff  said,  "Let's  go  to  work  and  chip  them  out"  It  does 
not  appear  clearly  from  plaintiff's  evidence,  as  stated  in  the 
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record,  whether  he  had  ever  before  done  any  chipping.  In 
his  direct  examination  he  says:  **This  was  the  first  one  he 
had  ever  done  so.  Prior  to  that,  had  always  blocked  them.'* 
In  his  cross-examination  he  said:  ''Had  to  handle  castings, 
and  sometimes,  when  rough,  chipped  some  smooth.  Chips 
fly  in  chipping  castings.  Some  danger  in  it.  Chipped  cast- 
ings, oS  and  on,  all  time.  *  *  *  The  steel  beams  came  into 
use  after  that.'*  However,  it  is  clear  that  he  had  not  thereto- 
fore chipped  any  steel  beams.  Plaintifi  also  testified  that  he 
had  no  time  to  reflect  or  think  about  it  when  the  order  to  chip 
was  given.  He  was  told  to  do  it,  and  he  did  it;  and,  if  he 
had,  it  would  have  done  no  good.  **Itwas,  obey  your  orders, 
or  be  discharged."  There  was  evidence  showing  that  the 
chipping  of  castings  was  of  frequent  occurrence,  and  that 
chipping  them  was  more  dangerous  than  chipping  steel;  that 
castings  were  more  brittle,  and  would  break  up  into  more 
pieces;  while  steel  was  tougher,  and  more  likely  to  be  in 
one  piece  at  a  time.  Defendant  company  claimed  that  block- 
ing weakened  the  beam,  and  therefore  wanted  the  incision 
made  by  chipping,  which,  as  it  claimed,  did  not.  In  other 
words,  it  was  how  the  work  should  be  done,  and  not  what 
should  be  done  in  doing  it.  The  mode  or  system  in  the  execu- 
tion of  work  lies  exclusively  within  the  discretion  and  will  of  the 
master,  over  which  the  servant  has  no  control;  and  the  master 
is  not  liable  to  him  for  personal  injuries  received,  although  the 
master  mieht  have  adopted  a  safer  method.  3  Elliott,  R.  R. 
§  1289.  Plaintiff,  as  it  appears,  was  a  man  of  intelligence, 
and  an  experienced  workman.  For  some  considerable  time 
he  had  been  employed  in  the  shops  of  defendant  company, 
where  the  beams  had  been  chipped  as  well  as  blocked. 
Whether  upon  castings  or  steel,  it  was  not  material,  as  the 
process  was  the  same.  The  danger  and  hazard  of  both  modes 
or  systems  were  apparent  to  plaintiff,  and,  when  he  changed 
the  work  from  one  to  the  other,  he  assumed  all  the  ordinary 
hazards  naturally  incident  to  the  work.  In  Myers  v.  W.  C. 
De  Pauw  Co.,  138  Ind.  5cx),  38  N.  E.  37,  it  is  held  that  the 
fact  that  the  service  is  a  dangerous  one  adds  nothing  to  the 
liability  of  the  master  for  injuries  resulting  from  the  natural 
and  ordinary  incidents  of  the  undertaking.  The  test  is  not 
the  danger  of  the  employment,  but  the  neglect  of  the  master 
in  the  duty  which  he  owes  the  servant.  When  the  service  to 
be  performed  is  attendant  with  obvious  dangers,  there  is  no 
duty  upon  the  master  to  warn  the  servant  against  it.  And  in 
Turner  v.  Lumber  Co.,  119  N.  C.  387,  26  S.  E.  23,  it  is  held 
that  if  a  servant  has  equal  knowledge  with  the  master  of  the 
dangers  incident  to  the  work,  and  has  sufficient  discretion  to 
appreciate  the  peril,  his  continuance  in  the  employment 
is  at  his  own  risk.  Plaintiff  contends  that  he  did  not  have 
time  to  reflect :  **  Hadn't  given  thought  to  danger  of  chip- 
ping. Had  no  time  to  reflect  or  think  about  it."  He  does 
not  contend  that  he  did  not  know  that  the  chipping  mode  was 
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dangerous,  and  it  does  not  seem  to  us  that  he  brings  himself 
within  the  rule  of  sudden  risk,  undertaken  in  response  to  an 
order  which  must  be  executed  speedily,  without  having  time 
to  take  in  the  situation.  An  order  to  do  a  dangerous  act  in 
the  performance  of  a  duty,  as  was  the  case  in  Shadd  v.  Rail- 
road Co.,  ii6  N.  C.  968,  21  S.  E.  554,  and  also  in  Haltom  v. 
Railroad  Co.,  127  N.  C.  255,  37  S.  E.  262,  is  not  involved  in 
this  case.  It  was  an  order  to  change  the  system  of  doing  the 
work.  In  making  this  change  no  emergency  existed.  Plain- 
tiff could  foresee  the  possibility  of  danger  as  well  as  the  em-  ^ 
ployer.  It  was  obvious  to  him  that  the  chips  would  have  to 
escape,  and,  being  an  experienced  man,  must — indeed,  ought 
to — have  known  that  violent  blows  by  the  maul  would  hurl 
them  ofi  with  great  force  and  in  various  directions.  But  the 
real  cause  of  the  injury  was  not  by  a  chip  flying  from  the 
chisel  held  by  plaintiff,  but  by  one  which  rebounded  from 
the  cufi,  which  was  very  near  and  projected  from  the  beam. 
The  possibility  that  a  chip  would  strike  the  cufi  and  thence 
rebound  and  strike  plaintifE*s  eye  depended  upon  numerous 
contingencies, — the  angle  at  which  the  chisel  was  held  with 
reference  to  the  cufI;  the  distance  of  plaintiff's  eye  from  the 
cufi;  the  position  of  his  head  above  the  cufi  with  relation  to 
the  position  of  the  chisel  upon  the  beam,  whether  squarely  or 
diagonally  across;  the  force  of  the  blow  by  the  maul;  and  the 
shape  of  the  chip  which  struck  the  cufi.  It  is  hardly  probable 
that  a  similar  result  under  like  circumstances  could  be  accom- 
plished again,  even  by  design.  Certainly  it  was  not  done  by 
either  of  the  two  licks  first  given.  From  all  the  evidence  in 
the  case,  we  are  unable  to  see  any  breach  of  duty  due  by 
defendant  company  to  plaintifi.  In  accepting  the  employment 
in  the  shops,  plaintifi  assumed  the  ordinary  risks  and  dangers 
incident  to  the  work  to  be  done  on  the  beams,  and,  being 
accidentally  injured,  the  burden  must  be  borne  by  himself. 
Error. 
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{Supreme  Court  of  Alabama^  Jan,  23^  1901.) 
[30  So.  Rep.  676.] 

Employer's  Liability  Act— Liability  for  Willfulness,  Wantonness,  or  In- 
tentional Wrong. 
Under  the  employer's  liability  act    (Code,    J    1749)    there   may  be  a 
recovery  for  willfulness,  wantonness,  or  intentional  wrong. 

Same — Effect  of  Contributory  Negligence. 

Contributory  negligence  is  no  defense  to  a  count  in  a  complaint 
under  the  employer's  liability  act  (Code,  {  1749)  for  willfulness,  wan- 
tonness, or  intentional  wrong. 

Killing  of  Employee — Liability  for   Death  of  Employee  as  Affected  by 
Failure  to  Provide  Rules  for  Signals  in  Switch  Yards.* 
A  count  in  a  complaint  brought   by   the   personal  representative  of 

*As  to  the  master's  duty  to  make  and  promulgate  rules  for  the  pro- 
tection of  his  employees,  see  Wall  in  v,  Eastern  Ry.  Co.  (Minn.),  21 
Am.  &  Eng.  R.  Cas.,  N.  S.,  611,  and  extensive  note,  621  et  seq. 
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a  deceased  employee  against  the  employer,  which  charges  that  the 
injury  resulted  from  the  failure  of  the  employer  to  discharge  its  duty 
to  its  employees  by  neglecting  to  provide  rules  for  signals  to  engineers 
of  switch  engines  in  a  yard  where  there  are  many  tracks,  and  where 
two  or  more  engines  are  employed  near  each  other  at  night,  it  being 
averred  that  the  signals  used  were  the  same  for  all  engines,  and  that 
plaintiff's  intestate  was  killed  in  consequence  of  the  engineer  of  the 
engine  with  which  he  was  working  mistaking  a  signal  intended  for 
another  engineer,  states  a  good  cause  of  action  at  common  law. 

Liability  for  Negligence  of  Fellow  Servant  in  Handling  Engine. 

A  count  in  a  complaint  brought  by  the  personal  representative  of  a 
deceased  employee  against  his  employer  for  damages  on  account  of 
injuries  causing  death,  which  avers  that  the  injury  was  received 
while  the  intestate  was  rightfully  in  discharge  of  the  duties  of  his 
employment  by  the  negligence  of  a  fellow  servant  in  charge  of  an 
engine,  which  was  so  carelessly  handled  as  to  produce  the  injury,  is 
sufficiently  certain  and  definite,   and  states  a  good  cause  of  action. 

Killing  of  Employee — Evidence. 

In  such  case,  where  the  facts  are  in  dispute  as  to  whether  the  injury 
was  caused  by  the  engineer  in  charge  of  the  engine  causing  the  injury 
mistaking  a  signal  intended  for  another  engineer,  or  whether  the 
intestate  gave  the  signal  for  the  purpose  of  coupling  cars,  evidence 
tending  to  show  that  the  intestate  knew  that  the  coupling  could  not 
be  made  is  relevant  to  the  issue. 

Same — Damages — Evidence  as  to  Sayings  of  Decedent.* 

In  such  case,  evidence  that  deceased  was  laying  by  earnings  up  to 
the  time  of  his  death  for  a  home  is  competent  on  the  measure  of 
damages  suffered  by  his  next  of  kin. 

Same — Evidence  That  Witness  Is  Working  under  Fellow  Servant  Whose 
Alleged  Negligence  Caused  Accident. 
In  such  case,  it  is  competent  to  ask  a  witness  for  defendant  on  cross- 
examination  if,  since  the  injury  and  at  the  time  of  the  trial,  he  was 
not  working  under  the  employee  whose  negligence  it  is  alleged  caused 
the  injury. 

Same— Negative  Evidence  as  to  Whether  Signal  Was  Given. 

Where  the  defendant's  testimony  tends  to  show  that  the  engine 
causing  the  injury  was  moved  in  response  to  a  signal  from  the  intes- 
tate, it  is  competent  in  rebuttal  to  show  by  a  witness  that  he  was  in 
a  position  to  see  intestate  at  the  place  he  was  alleged  to  have  been 
when  the  signal  was  given,  and  did  not  see  him  there,  nor  any  signal 
given. 

Trial — Argument  of  Counsel  with   Respect  to  Failure  to  Put  Witness 
under  Rule. 
Where  a  witness  for  defendant  has  been  excused  from  the  rule,  it  is 
legitimate  argument  for  plaintiff's  counsel  to  remark  that  he,  *^of  all 
the  witnesses,  should  have  been  put  under  the  rule." 

Instructions. 

It  is  not  error  to  refuse  an  argumentative  charge^  or  one  assuming 
facts  not  established. 

Same. 

A  charge  upon  the  effect  of  evidence  which  is  in  conflict  is  properly 
refused. 

Same — Effect  of  Negative  Testimony. 

A  charge  that  one  in  a  position  to  hear  a  bell  ring  does  not  hear  it 
is  no  evidence  that  the  bell  was  not  rung  is  properly  refused,  since, 
though  negative  testimony,  it  is  for  the  jury  to  determine  its  weight. 

Whether  Contributory  Negligence  to  Couple  Cars  by  Hand— Evidence 
as  to  Customs. 
In  the  absence  of  a  rule  at  least  prescribing  the  method  of  coupling 
cars,  it  is  competent  to  show  the  habit,  custom,  and  duty  of  employees 

•See  note,  12  Am.  &  Eng.  R.  Gas.,  N.  S.,  403  et  seq. 
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in  making  coupling's,  and  it  cannot  be  affirmed   that  the   use  of  the 
hands  is  outside  the  line  of  the  employees'  duty. 

Appeal— Review. 

This  court  will  not  consider  assignments  of  error  not  insisted  on, 
but  the  same  will  be  treated  as  waived. 

Demurrer— Harmless  Error  in  Overruling. 

Where  a  complaint  in  action  for  injuries  resulting  in  death  contains 
several  good  counts,  the  action  of  the  court  below  in  overruling  a 
demurrer  to  another  count  asserting  the  same  cause  of  action,  if  error, 
is  without  injury. 

Appeal  from  circuit  court,  Jefferson  county ;  A.  A.  Coleman, 
Judge. 

Action  by  Mary  E.  York,  administratrix,  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff's  intestate  while  in  the  employ  of  the 
defendant.  The  complaint  contained  six  counts;  some  charg- 
ing willfulness,  and  others  simple  negligence.  The  third 
count  relied  upon  the  failure  of  the  defendant  to  discharge  its 
duty  to  its  employees,  rather  than  the  negligence  of  a  fellow 
servant.  The  fourth  count  charged  willful  wrong.  The  sixth 
count  averred  that  plaintiff's  intestate,  while  rightfully  in  the 
discharge  of  his  duties  as  an  employee  of  defendant,  was 
crushed  and  killed  between  two  cars  of  defendant  by  reason 
of  the  carelessness  of  one  S.harpe,  who  was  in  charge  of  defend- 
ant's engine.  A  demurrer  to  each  of  these  counts  was  over- 
ruled. One  of  the  material  facts  in  dispute  was  whether  the 
engine,  which,  in  charge  of  defendant's  employee  Sharpe, 
caused  the  injury,  was  moved  in  response  to  a  signal  from 
plaintiff's  intestate,  or  in  consequence  of  a  signal  intended  for 
another  engineer.  The  other  facts  necessary  to  an  under- 
standing of  the  points  decided  sufficiently  appear  in  the  opin- 
ion. There  were  verdict  and  judgment  for  plaintiff  for 
$7,656.74,  after  which  defendant  moved  for  a  new  trial,  which 
motion  was  denied. 

Thos.  G.  &  Chas.  P.  Jones,  for  appellant. 

Banks  &  Selheimer  and  Lane  &  White,  for  appellee. 

McCLELLAN,  C.  J.  This  action  is  prosecuted  by  Mrs. 
York,  as  administratrix  of  her  deceased  husband,  against  the 
Louisville  &  Nashville  Railroad  Company,  under  the  em- 
ployer's liability  act,  for  damages  for  his  death.  There  was 
judgment  for  plaintiff,  from  which  defendant  appeals.  The 
position  taken  by  counsel  for  appellant  that  there  can  be  no 
recovery  for  wantonness,  willfulness,  or  intentional  wrong 
under  said  act,  now  section  1749  of  the  Code,  has  been 
adjudged  untenable  in  the  recent  case  of  Railway  Co.  v. 
Moore  (Ala.)  29  South.  659.  The  further  contention  for 
appellant,  that,  even  granting  that  a  recovery  in  this  class  of 
cases  may  be  rested  upon  wanton,  willful,  or  intentional  mis- 
conduct, yet,  inasmuch  as  such  recovery  is  a  punishment  of 
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the  employer  for  the  willful  wrong:  of  one  employee,  causing 
the  death  of  another  employee,  it  should  never  be  allowed 
when  the  injured  party's  own  negligence  contributes  to  the 
result,  proceeds  on  the  mistaken  idea  that  such  recovery  is 
punitive,  which  it  is  not,  but  purely  compensatory;  and  the 
theory  is  that  the  employer  should  make  compensation  for 
injuries  purposely  inflicted,  notwithstanding  negligence  on 
the  part  of  the  injured  party,  because  the  injury  is  in  no 
degree  ascribed  to  such  negligence,  but  is  the  result  solely  of 
the  effectuation  of  the  evil  purpose  of  the  wrongdoing  em- 
ployee. The  position,  to  our  minds,  takes  no  account  of  the 
consideration  that  negligence  on  the  part  of  the  injured 
employee  can  only  coalesce  and  combine  with  the  same  quality 
of  act  on  the  part  of  the  employee  inflicting  the  injury, — with 
his  negligence,  and  not  with  his  intentional  wrong, — to  the 
relief  from  liability  of  the  common  employer;  and  it  is  in  the 
teeth  of  numerous  decisions  of  this  court.  Upon  the  fore- 
going considerations  we  rest  our  conclusion  that  the  fourth 
count  states  a  cause  of  action,  and  that  the  intestate's  negli- 
gence is  no  defense  to  it. 

The  third  count  also  states  a  cause  of  action,  in  our  opin- 
ion. It  is  not  drawn  under  the  employer's  liability  act,  but 
counts  upon  the  duty  which  the  defendant  directly  owed  its 
employees,  and  neglected  to  perform,  to  establish  and  pro- 
mulgate rules  and  regulations  for  signaling  to  engineers  of 
switch  engines,  in  a  yard  where  there  were  many  tracks,  and 
where  two  or  more  engines  are  employed  near  each  other  at 
night,  so  that  the  engineers  would  be  able  to  distinguish  the 
signals  intended  for  them  respectively ;  it  being  averred  in  the 
count  that  the  signals  used  were  the  same  for  all  the  engi- 
neers, and  that  plaintiff's  intestate  was  killed  in  consequence 
of  the  engineer  of  the  engine  with  which  the  intestate  was 
working  mistaking  a  signal  intended  for  another  engineer,  and 
moving  his  engine  accordingly.  Bailey,  Mast.  Liab.  p.  71  et 
seq. 

The  sixth  count  shows  with  sufficient  clearness  and  cer- 
tainty that  intestate  was  rightfully  between  two  cars,  and  that 
the  engineer  so  negligently  and  carelessly  operated  his  engine 
as  to  cause  said  cars  to  come  together,  thereby  crushing  and 
killing  intestate.  THe  demurrer  to  this  count  was  properly 
overruled;  and,  if  it  be  conceded  that  the  demurrer  to  count  5 
should  have  been  sustained,  it  is  yet  clear  on  the  whole  case 
that  the  error  committed  in  overruling  it  did  not  prejudice  the 
defendant.  There  was,  as  indicated  above,  evidence  tending 
to  show  that  the  engine  was  moved  so  as  to  catch  intestate 
between  cars  and  crush  him  to  death  in  mistaken  response  to 
a  signal  given  by  one  of  the  crew  of  another  nearby  engine, 
and  intended  for  the  engineer  of  the  latter.  On  the  other 
hand,  the  engineer  in  charge  of  the  engine  so  moved  testified 
that  the  intestate  himself  gave  the  signal  to  move  his  engine, 
so  as  to  bring  the  cars  together  to  be  coupled.     As  bearing  on 
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the  issue  thus  made,  it  was  competent  to  show  that,  on 
account  of  the  difference  in  the  couplers  of  the  cars  to  be 
coupled,  the  absence  of  a  pin,  etc.,  the  operation  could  not 
be  performed  with  the  means  then  at  hand;  there  being  also 
evidence  from  which  the  jury  might  have  inferred  that  the 
intestate  knew  of  the  difficulty,  as  tending  to  prove  that  the 
intestate  did  not  signal  for  the  cars  to  be  brought  together  to 
be  coupled,  since  it  was  to  his  knowledge  a  fact  that  the 
coupling  could  not  be  made. 

Of  course,  evidence  going  to  show  that  deceased  was,  be- 
fore and  up  to  his  death,  laying  by  a  part  of  his  earnings  in 
paying  for  a  home,  was  competent  on  the  measure  of  damages 
suffered  by  his  next  of  kin  in  consequence  of  his  death. 

The  testimony  of  the  witness  Martin  as  to  the  habit, 
custom,  or  duty  of  foremen  of  switching  crews  to  make  coup- 
lings, etc.,  properly  tended  to  show  that  the  intestate  was 
acting  in  the  line  of  his  duty  at  the  time  he  was  killed. 

The  question,  **  Have  you  been  ever  since  that  time,  and 
are  you  still,  working  under  Mr.  Sharpe,  as  fireman.^"  was 
properly  allowed  on  the  cross-examination  of  defendant's 
witness  Morgan. 

The  testimony,  in  rebuttal  of  Calvin  Jones,  that,  from  the 
position  occupied  by  him  at  the  time  it  was  testified  by  the 
engineer  the  intestate  gave  him  the  signal  in  accordance  with 
which  the  engine  was  moved,  he  could  have  seen  the  intestate 
in  the  position  he  was  said  to  be  when  he  gave  the  alleged 
signal,  and  that  he  did  not  see  him  there,  nor  any  signal  given, 
was  pertinent  to  the  inquiry  whether  the  engine  was  moved 
on  intestate's  signal,  or  upon  the  signal  from  a  member  of  the 
other  crew  and  intended  for  the  other  engine. 

The  purpose  to  be  subserved  in  putting  witnesses  under  the 
rule  is  that  they  may  not  be  able  to  strengthen  or  color  their 
own  testimony,  or  to  testify  to  greater  advantage  in  line  with 
their  bias,  or  to  have  their  memories  refreshed,  sometimes 
unduly,  by  hearing  the  testimony  of  other  witnesses;  and  it  is 
legitimate  argument  against  the  veracity  or  fairness  of  a  wit- 
ness to  say  that  his  testimony  has  been  developed  along  the 
lines  of  his  inclination  in  the  case  by  the  opportunities  he  has 
had,  from  hearing  the  other  witnesses,  to  refute  them  or  to 
amplify  his  own  statements  to  meet  the  exigencies  of  the 
trial.  Involving  this  idea,  and  of  this  class  of  argument,  was 
the  statement  by  plaintiffs  counsel  that  Sharpe,  a  witness 
for  the  defendant  whom  the  court  excused  from  the  rule,  **of  all 
the  witnesses,  should  have  been  put  under  the  rule" ;  and  the 
court  committed  no  error  in  refusing  to  instruct  the  jury  to 
disregard  that  part  of  the  argument. 

Another  point  for  our  consideration  arose  and  was  reserved 
as  follows:  During  the  argument  of  the  case  the  defendant's 
counsel,  Mr.  Walker,  contended  that  the  defendant  was  not 
liable  to  the  plaintiff  for  any  damages.  Judge  Banks,  counsel 
for  the  plaintiff,  in  the  opening  speech   made   by  him  to  the 
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jury,  made  a  calculation  which  he  contended  showed  that  the 
plaintiS  was  entitled  to  between  $7,000  and  $8,000  as  dam- 
ages. Capt.  F.  S.  White,  in  the  closing  argument  made  by 
him  to  the  jury  for  the  plaintiff,  when  discussing  the  amount 
of  damages  he  contended  the  plaintiff  was  entitled  to,  stated 
to  the  jury  that  Mr.  Walker  had  not  denied  the  statement 
made  by  Judge  Banks  that  the  plaintiff  was  entitled  to 
between  $7,000  and  $8,000,  if  entitled  to  recover.  With  refer- 
ence to  this  matter  defendant  requested  two  charges,  as  fol- 
lows: **(7)  I  charge  you,  gentlemen  of  the  jury,  that  the 
defendant's  counsel  denies,  and  has  denied  in  their  argument, 
that  the  defendant  is  liable  for  any  amount  of  damages  in  this 
case.  (8)  I  charg:e  you,  gentlemen  of  the  jury,  that  the 
defendant's  counsel  denies,  and  has  denied  in  their  argument, 
that  the  defendant  is  liable  for  any  amount  of  damages  in 
this  case,  and  the  statement  made  in  the  argument  by  the 
plaintiff's  counsel,  who  has  closed  this  case,  that  Mr.  Walker 
has  not  denied  the  statement  made  by  Judge  Banks  that  the 
plaintiff  was  entitled  to  between  $7,000  and  $8,000,  is  very 
improper,  should  not  have  been  made,  and  you  will  pay  no 
attention  to  it. "  '  These  charges  are  patently  mere  arguments, 
intended  to  meet  what  was  supposed  to  be  an  argument 
advanced  by  plaintiff's  counsel  in  conclusion  of  the  case,  and 
for  that  reason  they  were  well  refused.  Moreover,  that 
numbered  7  is  bad  for  assuming,  and  that  numbered  8  for 
asserting,  that  plaintiff's  counsel  had  made  the  statement  that 
Mr.  Walker  had  not  denied  the  statement  made  by  Judge 
Banks  that  plaintiff  was  entitled  to  between  $7,000  and  $8,000. 
What  plaintiff's  concluding  counsel  had  said  was  that  Mr. 
Walker  had  not  denied  the  correctness  of  Judge  Banks'  state- 
ment as  to  the  amount  plaintiff  was  entitled  to  recover,  if  she 
was  entitled  to  recover  at  all,  and  not  that  Mr.  Walker  had  in 
any  way  admitted  or  failed  to  deny  plaintiff's  right  to  recover 
anything. 

The  evidence  of  Calvin  Jones  tended  to  show  that  deceased 
did  not  give  any  signal  to  the  engineer.  There  was  other 
evidence  tending  to  show  that  the  signal  upon  which  the 
engineer  acted  was  given  by  the  crew  of  the  other  engine. 
Hence  charges  i  and  4,  that  if  the  jury  believe  the  evidence 
they  must  find  that  York,  the  deceased,  gave  the  signal  to 
move  the  engine  and  cars  forward,  were  properly  refused. 

We  do  not  think  it  can  be  affirmed,  as  postulated  in  charge 
6  refused  to  the  defendant,  that  the  fact  that  one  in  a  position 
to  hear  a  bell  does  not  hear  it  is  no  evidence  that  the  bell  was 
not  rung,  even  though  he  admits  he  was  'Spaying  no  atten- 
tion, and  that  the  bell  might  have  rung,  and  he  might  not 
have  heard  it  ring." 

What  we  have  said  as  to  the  evidence  upon  the  habit, 
custom,  or  duty  of  foremen  in  making  couplings  will  suffice 
to  dispose  of  the  exception  to  the  court's  refusal  to  give  charge 
2.     The   business  of   York   was  to   get   these  cars  coupled 
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together.  It  may  be  that  his  position  as  foreman  might  have 
enabled  him  to  accomplish  this  end  without  the  laying  on  of 
his  own  hands;  but  it  by  no  means  follows,  certainly  not  in 
the  absence  of  an  express  rule  to  the  contrary,  that  in  laying 
on  his  own  hands,  as  occasion  might  seem  to  him  to  require 
to  the  proper  and  expeditious  doing  of  the  work,  he  was 
acting  outside  the  line  of  his  duty  and  employment. 

The  other  exceptions  to  the  action  of  the  trial  court  upon 
charges  requested  by  defendant  are  not   insisted  on.     Upon  a 
critical  review  of  the  motion  for  a  new  trial  and  the  action  of 
the  court  thereon,  we  have  reached   the  conclusion  that  the* 
motion  was  properly  denied  on  its  merits. 

Affirmed.  

Wimber  v.  Iowa  Cent.  Ry.  Co. 

{Supreme  Court  of  lowa^  Oct,  lo^  rgoi.) 

[87  N.  W.  Rep.  505.] 

Evidence — Photograph  of  Place  of  Injury.* 

Evidence  that  a  photograph  of  the  place  where  a  brakeman  was 
injured  did  not  contain  a  set  of  g-uard  rails,  removed  since  the  acci- 
dent, was  admissible  to  show  the  condition  of  the  place,  and  manner 
of  injury. 

Opinion  Evidence — Authority  to  Start  Engine. f 

Where,  in  an  action  for  injuries,  plaintiff,  an  experienced  brakeman, 
was  asked,  **Who  had  authority  to  start  the  engine  and  car?"  such 
question  was  not  objectionable,  as  calling  for  an  opinion  or  conclu- 
sion. 

Same — Capacity  to  Earn  Wages. t 

Plaintiff,  a  brakeman,  after  testifying  as  to  what  he  was  earning 
at  and  before  the  time  of  his  injur3',  was  asked:  ** What  were  you 
capable  of  earning,  or  were  you  earning,  at  other  times,  prior  to 
this?'*  Held  that,  in  view  of  the  accompanying  questions,  this  did 
not  call  for  the  expression  of  an  opinion,  but  the  statement  of  a  fact. 

Injury  to  Employee — Evidence — Whether  Plaintiff  Had  Ever  Been  Dis- 
charged. 
In  an  action  by  a  brakeman   for   injuries,  a  question   as  to  whether 
plaintiff   had    frequently   been   discharged  by  railway  companies  was 
properly  excluded,  as  immaterial. 

Same— Same — Witness  Falsely  Representing  Himself  to  Be  Married. 

Evidence  in  an  action  for  injuries  to  a  servant  that  he  falsely  rep- 
resented to  defendant  that  he  was  married,  and  at  the  time  of  his 
injury  sent  for  a  woman  whom  he  represented  to  be  his  wife,  was 
immaterial. 

Same— Arguments — Interest  of  Witness  as  an  Employee  to  Conceal  His 
Own  Negligence.^ 
Plaintiff,  a  brakeman,   claimed    that   he   was    injured  by  reason  of 
the    engineer's    starting    the  engine    without    the   signal    from    him 

*As  to  the  admissibility  in  evidence  of  photograph  of  locus  in  quo, 
see  Hampton  v.  Norfolk  &  W.  R.  Co.  (N.  Car.),  7  Am.  &  Eng.  R. 
Cas.,  N.  S.,  510,  and  note,  519;  20  Cent.  Dig.,  col.  2135  et  seq. ;  5 
Rap.  &u  Mack's  Dig.  511  et  seq. ;  6  Id.  975;  11  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  539  et  seq. 

tSee  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  470  et  seq. 

tSee  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  485  et  seq. 

JAs  to  the  credibilitv  of  employees  as  witnesses,  see  Houston,  E. 
A  W.  T.  Ry.  Co.  v.  Runnels  (Tex.),  12  Am.  &  Eng.  R.  Cas.,  N.  S., 
800,  and  note,  804  et  seq. ;  8  Rap.  &  Mack's  Dig.  Iw  et  seq. ;  29  Am. 
&  Eng.  Enc.  Law  587  et  seq. 
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required  by  the  rules.  PlaintiflF's  attorney  insisted  in  arg-ument  that 
the  engineer  was  an  interested  witness,  in  that  if  he  had  testified 
that  he  started  the  engine  without  orders  he  would  be  discharged 
from  defendant's  service ;  that  such  testimony  would  be  an  admission 
of  gross  negligence  on  his  part :  held  a  legitimate  argument  to  show 
the  interest  of  the  witness. 
Harmless  Error  in  Reading  Affidavits. 

The  reading  of  affidavits  immaterial  to  any  issue  in  a  cause  is 
harmless  error. 

Damages — Impaired  Ability  to  Labor — Loss  of  Leg— Instructions. 

Evidence  that  plaintiff,  a  brakeman,  lost  his  foot  and  part  of  his 
leg  in  an  accident  will  sustain  that  part  of  an  instruction  on  the  ele- 
ments of  damage  which  recites  ''the  decreased  or  impaired  ability  to 
labor  and  earn  money  which  he  has  sustained  as  the  direct  and  natural 
result  of  the  injury." 

Excessive  Verdict. 

Plaintiff,  a  brakeman,  was  39  years  old,  and  in  good  health  at  the 
time  he  was  injured.  His  injury  necessitated  amputation  of  the  leg 
6  inches  below  the  knee,  with  the  usual  attendant  consequences  of 
such  injury  but  without  any  protraction  of  suflFering,  or  more  than 
average  decrease  of  earning  ability:  held^  that  a  verdict  in  his  favor 
for  $14,500  should  be  reduced  to  $8,000. 

Appeal  from  district  court,  Hardin  county;  S.  M.  Weaver, 
Judere. 

Plaintiff  brings  this  action  to  recover  damages  for  personal 
iniury  sustained  while  in  the  employ  of  the  defendant  as  head 
brakeman  on  a  freight  train,  and  when  engaged  in  uncoupling 
an  engine  and  freie:ht  car,  which  injuries  necessitated  the 
amputation  of  his  right  leg  about  six  inches  below  the  knee. 
He  alleges  that  he  was  injured  by  reason  of  defendant's  serv- 
ants in  charge  of  said  engine  causing  it  to  move  back  against 
him  without  any  warning  or  signal  to  him.  The  defendant 
answered,  denying  the  charge  of  negligence,  and  alleging  that 
plaintiff  assumed  the  risk  incident  to  the  service  he  was  ren- 
dering. Verdict  and  judgment  were  rendered  in  favor  of  the 
plaintiff  for  $14,500.  Defendant  appeals.  Reversed,  unless 
plaintiff  remits  part  of  judgment. 

G.  W.  See  vers  and  L.  C.  Blanchard,  for  appellant. 
Otis  &  Godfrey,  Albrook  &  Lundy,  and  T.  D.  Sheehan,  for 
appellee. 

GIVEN,  C.  J.  I.  The  plaintiff,  in  the  line  of  his  duties, 
was  engaged  in  switching  cars.  It  became  necessary  for  him 
to  uncouple  a  freight  car  attached  to  the  rear  of  an' engine, 
and  to  do  so  he  had  to  go  between  the  engine  and  car.  It 
was  the  duty  of  the  engineer  to  stop  and  start  the  engine,  on 
signals  from  the  plaintiff  alone,  while  engaged  in  this  work. 
Plaintiff  claims  that  the  engine  was  stopped,  that  he  then 
went  between  the  standing  engine  and  car  to  draw  the  coupling 
pin,  and  that,  without  any  signal  from  him,  the  engineer  neg- 
ligently started  the  engine  backward  without  warning,  and  in 
consequence  of  which  the  plaintiff  was  injured.  The  defend- 
ant claims  that  the  plaintiff  had  not  signaled  that  the  engine 
be  stopped,  that  it  was  not  stopped,  but  was   moving  back- 
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ward  pushing  the  car  at  the  time  the  plaintiff  went  in  to  draw 
the  pin,  and  therefore  the  engineer  was  not  negligent,  and 
plaintiff  was  guilty  of  contributory  negligence  in  going  between 
the  moving  Engine  and  car.  If  the  engine  and  car  were  stand- 
ing still  when  the  plaintiff  went  in,  and  the  engineer  had  no 
signal  from  the  plaintiff  to  start,  he  was  guilty  of  negligence 
in  doing  so.  If  the  engine  was  moving  when  the  plaintiff 
went  in,  the  engineer  was  not  negligent,  as  there  is  no  claim 
that  the  plaintiff  signaled  for  a  stop  at  the  time,  or  after,  he 
went  in.  The  controlling  question  of  fact  is  whether  the 
engine  was  standing  still  or  moving  at  the  time  the  plaintiff 
went  in  to  uncouple. 

2.  A  photograph  of  the  place  of  the  accident  was  exhibited, 
and  plaintiff  was  permitted  to  testify,  over  defendant's  objec- 
tion, that  it  showed  a  different  situation  from  that  which 
existed  at  the  time  of  the  accident,  in  that  it  does  not  show 
a  set  of  guard  rails  that  had  been  taken  out  after  the  acci- 
dent There  was  evidence  tending  to  show  that  plaintiff's 
foot  was  caught  in  the  guard  rail,  but  there  was  no  charge  or 
claim  of  negligence  on  account  of  the  presence  or  condition 
of  the  guard  rails,  and  the  court  instructed  that  this  evidence 
was  ' 'immaterial,  except  so  far  as  it  may  assist  you  in  com- 
prehending and  understanding  the  exact  condition  of  the 
place  where  the  accident  occurred,  and  the  manner  in  which 
plaintiff  was  injured. ' '  Appellant  complains  of  the  admission 
of  this  evidence,  and  cites  Cramer  v.  City  of  Burlington,  45 
Iowa,  627,  and  Hudson  v.  Railroad  Co.,  59  Iowa,  581,  13  N. 
W.  735,  44  Am.  Rep.  6q2;  but  these  cases  are  not  applicable^ 
as  the  testimony  therein  related  to  the  very  charge  of  negli- 
gence. This  evidence  was  no  more  objectionable  than  that 
which  showed  the  presence  of  a  switch,  or  any  other  fact 
descriptive  of  the  place. 

3.  Plaintiff  was  asked:  **When  you  went  in  there  to  make 
the  uncoupling,  and  while  there,  who  had  the  authority  to 
start  the  engine  and  car  .^''  He  was  also  asked  to  state  the 
methods  of  the  movement  of  the  train,  and  by  whose  authority 
it  was  moved  on  the  defendant's  road  under  the  circum- 
stances in  which  he  was  situated.  Defendant  objected  as 
calling  for  an  opinion  and  conclusion;  but  not  so,  we  think. 
The  plaintiff  was  a  brakeman  of  long  experience  on  different 
roads.  He  was  asked  to  state  the  general  custom,  and  then 
the  custom  as  observed  on  the  defendant's  road.  To  say  who, 
under  the  circumstances,  controlled  the  movements  of  the 
engine,  was  not  the  expression  of  an  opinion,  but  the  state- 
ment of  a  fact, — a  statement  as  to  the  rule  or  custom  in  such 
cases.  There  was  no  error  in  the  ruling.  See  Quinlan  v. 
Railroad  Co.  (Iowa)  84  N.  W.  960.  Plaintiff  was  asked: 
**What  were  you  capable  of  earning,  or  were  you  earning,  at 
other  times  prior  to  this.?"  Defendant  objected,  as  incom- 
petent and  immaterial,  which  was  overruled,  and  the  witness 
answered:     "From  $2  to  $2.70  a  day,  10  hours  work."     The 
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ability  of  the  plaintiff  to  earn  was  the  fact  to  be  arrived  at, 
but  it  was  not  competent  for  the  plaintiff  to  give  an  opinion 
as  to  his  ability.  That  was  to  be  shown  by  what  he  had 
earned  in  the  past,  considered  in  the  light  of  his  age,  his 
physical  and  mental  condition,  and  education  and  experience. 
The  witness  had  just  been  testifying  to  what  he  was  earning 
at  and  before  the  time  he  was  injured,  and,  owing  to  the 
form  of  the  question  and  the  answer  given,  we  think  he 
understood  the  inquiry  to  be  as  to  what  he  had  earned  in  the 
past;  and  therefore  the  answer  was  not  an  expression  of 
opinion,  but  the  statement  of  a  fact.  Plaintiff  was  asked  on 
cross-examination:  ** Have  you  frequently  been  discharged 
by  the  railway  companies .?'*  to  which  plaintiff's  objection  as 
immaterial  and  improper  was  sustained.  If  this  cross-exam- 
ination had  been  permitted,  it  would  follow  that  inquiry  should 
be  made  as  to  the  cause  of  his  being  discharged,  and  whether 
it  was  owing  to  his  fault  or  not,  which  would  have  led  to 
investigation  foreign  to  this  case.  Defendant  sought  to  show 
on  cross-examination  of  the  plaintiff  that  he  falsely  represented 
to  the  defendant  that  he  was  a  married  man,  and  that  when 
he  was  injured  he  sent  for  a  woman,  who  remained  with 
him  in  the  hospital  as  his  wife,  but  who  was  not  his  wife. 
This  wa^  immaterial,  and  plaintiff's  objections  were  properly 
sustained. 

4.  Complaint  is  made  of  the  conduct  of  Mr.  Sheehan, 
attorney  for  plaintiff,  in  the  closing  argument.  Several 
affidavits,  somewhat  conflicting,  appear  in  the  record,  but 
we  take  the  bill  of  exceptions  as  showing  what  occurred. 
Mr.  Courtright,  the  engineer,  was  examined  on  behalf  of  the 
defendant,  and  Mr.  Sheehan  insisted  in  argument  that  he  was 
an  interested  witness,  and  that,  if  he  had  testified  that  he 
started  the  engine  without  orders  from  Mr.  Wimber,  he  would 
not  be  retained  in  defendant's  service.  He  said:  *'I  do  not 
charge,  and  do  not  wish  to  be  understood  as  saying,  that  the 
defendant  would  discharge  the  witness  for  telling  the  truth, 
or  would  coerce  him  into  telling  an  untruth;  but  I  mean  that 
if  Courtright  had  testified  or  admitted  what  we  claim  to  be 
true — that  he  started  the  engine  without  signal  or  order  from 
plaintiff  to  do  so — such  testimony  would  be  in  effect  an  admis- 
sion or  confession  of  such  gross  negligence  on  his  part  that 
the  company  would  be  justified  in  refusing  to  keep  him  in  its 
employ  another  hour.  Hence  you  see  that  Courtright  is  by 
no  means  a  disinterested  witness."  This  was  a  legitimate 
argument  to  show  the  interest  of  the  witness  Courtright.  Mr. 
Sheehan,  in  the  course  of  his  argument,  read  an  affidavit  filed 
bv  the  defendant  at  a  former  term  for  a  continuance,  and  an 
affidavit  in  resistance  thereto,  which  had  not  been  introduced 
in  evidence,  to  which  reading  the  defendant  objected.  It 
appears  that  one  of  the  defendant's  counsel,  in  the  course  of 
his  argument,  read  and  commented  upon  affidavits  filed  for 
and  against  a  motion  for  security  for  costs  which  had  not  been 
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offered  in  evidence.  Controversy  arose  between  counsel  as 
to  reading  these  last- mentioned  affidavits,  whereupon  the  fol- 
lowing occurred:  Mr.  Sheehan  said:  ''All  we  ask  is  the 
same  privilege  to  read  to  the  jury  some  other  affidavits  which 
are  filed  in  the  case."  To  which  remark  Judge  Blanchard 
replied,  in  substance,  ** That  is  all  right,"  or,  "You  have  a 
right  to  ;"  and  it  was  thereafter  that  Mr.  Sheehan  read  the 
affidavit  as  to  the  reading  of  which  the  appellant  complains. 
There  was  nothing  in  any  of  these  affidavits  bearing  upon  the 
issues.  They  were  entirely  immaterial  as  to  any  question  to 
be  determined,  and  even  if  reading  them  under  the  circum- 
stances was  misconduct  it  was  without  prejudice. 

5.  The  court,  after  instructing  as  to  several  elements  of 
damage,  added:  ''And  the  decreased  or  impaired  ability  to 
labor  and  earn  money  which  he  has  sustained  as  the  direct 
and  natural  result  of  the  injury  which  you  find  he  has  suffered 
by  reason  of  defendant's  negligence."  Appellant  insists  that 
there  was  no  evidence  to  sustain  the  part  of  the  charge  quoted. 
There  was  the  undisputed  fact  that  plaintiS  had  lost  a  foot 
and  part  of  his  leg,  and  it  is  certainly  a  matter  of  common 
knowledge  that  such  an  injury  decreases  the  earning  capacity 
of  the  injured  person,  and  that  it  disqualifies  him  for  many 
occupations,  and  renders  him  less  capable  for  others.  It  is 
complained  that  the  court  did  not  instruct  that  the  jury  should 
consider  the  plaintiff's  ability  to  earn  by  intellectual  as  well 
as  manual  labor.  The  instructions  are  sufficiently  broad  to 
include  all  lines  of  industry. 

6.  Lastly,  the  appellant  insists  that  the  verdict  is  excessive. 
In  Collins  v.  City  of  Council  Bluffs,  32  Iowa,  324,  7  Am.  Rep. 
200,  we  said:  "In  no  case  ought  a  verdict  to  be  disturbed 
unless  it  is  so  flagrantly  excessive  as  to  raise  the  presumption 
that  it  was  the  result  of  passion  or  prejudice  or  undue 
influence,  and  not  the  result  of  an  honest  judgment  and  the 
lawful  discretion  of  the  jury."  This  plaintiff  was  in  his  3Qth 
year  at  the  time  of  the  accident.  His  expectancy  of  life  was 
26  years,  and  he  was  in  good  health.  The  injury  necessitated 
amputation  of  his  right  leg  about  6  inches  below  the  knee,  and 
caused  the  pain,  suffering,  mental  anguish,  loss  of  time,  and 
decreased  ability  to  earn,  usual  in  such  cases.  The  expenses 
incident  to  the  injury  were  largely  borne  by  the  defendant.  As 
respects  damages,  this  case  is  quite  like  Kroener  v.  Railway 
Co.,  88  Iowa,  16,  55  N.  W.  28.  though  not  calling  for  so  large 
an  allowance  for  future  disability,  as  in  that  case  Kroener 
was  only  20  years  of  age,  while  plaintiff  was  38.  In  this  case, 
serious  as  the  injuries  are,  they  are  not  so  much  so  as  to  the 
elements  of  damage  as  many  cases  cited  wherein  verdicts  for 
large  amounts  were  sustained.  Plaintiff's  sufferings  were  not 
so  protracted,  nor  his  future  disability  so  great,  as  in  most  of 
these  cases.  In  Kroener's  Case,  we  held  that  a  verdict  for 
$12,000  was  excessive,  and  far  beyond  the  average  in  such 
cases,  and  plaintiff  was  required  to  remit  all  in  excess  of 
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$8,000.  The  elements  of  damage  in  this  case  are  surely  not 
greater  than  in  that,  and  in  awarding  the  unusually  large  sum 
of  $14,500  damages,  under  the  facts  of  this  case,  we  are  con- 
strained to  hold  that  the  verdict  is  excessive,  and  that  the 
plaintiff  should  be  required  to  remit  all  in  excess  of  $8,000. 
If  plaintiff  elects  to  remit  all  in  excess  of  $8,000,  the  judgment, 
as  thus  reduced,  will  stand  affirmed;  otherwise  it  will  stand 
reversed,  and  the  case  will  be  remanded  for  further  trial 
Reversed.  

LouisviLLK&N.  R.  Co  V.  Edmonds. 

{Court  of  Appeals  of  Kentucky^  Oct.  is<,  rgoi.) 

[64  S.  W.  Rep.  727.] 

Construction  of  Order  of  Inferior  Court  Appointing  Administrator. 

An  order  of  a  county  court  reciting  that  plaintiff,  **having  been 
appointed"  administratrix,  executed  bond,  will  be  treated  as  making 
the  appointment ;  it  being  the  policy  of  the  courts  to  construe  liberally 
the  language  of  the  orders  of  inferior  courts,  and  the  court  of  appeals 
being  required  by  the  Civil  Code  of  Practice  to  disregard  immaterial 
errors. 

Different  Department  Limitation  of  Fellow-Servant  Rule.* 

Where  servants  of  a  common  master,  though  of  the  same  grade  and 
in  the  same  l\^e  of  employment,  are  so  disconnected  as  not  to  give 
the  one  a  right  or  opportunity  of  controlling  or  admonishing  the  other, 
or  even  observing  the  other's  manner  of  doing  his  work,  the 
master  is  liable  for  an  injury  to  one  by  the  gross  negligence  of  the 
other;  and  therefore,  where  a  conductor  of  a  train  on  one  division  of 
a  railroad  was  injured  by  the  gross  negligence  of  the  servants  in 
charge  of  a  train  on  another  division  of  the  same  road  at  a  point 
where  the  two  divisions  crossed,  the  common  master  was  liable. 

Harmless  Error — instructing  as  to  Punitive  Damages. 

Where  the  verdict  returned  was  no  more  than  compensatory  damages 
for  the  life  destroyed,  an  error  in  instructing  the  jury  as  to  punitive 
damages  was  harmless. 

Appeal  from  circuit  court,  Warren  county. 
**Not  to  be  officially  reported.*' 

Action  by  the  administratrix  of  E.  T.  Edmonds  against  the 
Louisville  &  Nashville  Railroad  Company  to  recover  damae:es 
for  the  death  of  plaintiff's  intestate.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

J.  A.  Mitchell,  H.  W.  Bruce,  W.  D.  Hines,  and  Edward  W. 
Hines,  for  appellant. 

B.  F.  Proctor,  G.  H.  Herdman,  C.  P.  Chenault,  and  John 
W.  Ray,  for  appellee. 

O'REAR,  J.  E.  T.  Edmonds,  conductor  of  a  freight  train 
on  the  Memphis  branch  of  appellant's  road,  was  killed  by  the 
gross  carelessness  or  negligence  of  an  engineman  and  other 
train  men,  in  charge  of  a  freight  train  on  the  Henderson 
division  of  appellant's  railroad  at  Guthrie.  Ky.,  on   September 

*See  l/ouisville  &  N.  R.  Co.  v,  Stuber  (C.  C.  A.),  22  Am,  &  Eng. 
R.  Cas.,  N.  8.,  840,  and  extensive  note,  847  et  seq. 

23  (N  S)  A  A  E  R  Cas— 31 
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4,  1897.  The  tracks  of  the  two  divisions  cross  at  that  point. 
The  first  question  presented  on  this  appeal  is  the  sufficiency 
of  the  proof  offered  showing  the  qualification  and  appoint- 
ment of  appellee  as  administratrix.  The  record  discloses  that 
decedent  was  a  resident  of  Warren  county,  Ky.,  at  the  time  of 
his  death,  and  that  his  widow  was  such  resident  when  she 
applied  for  administration  on  his  estate,  and  continued  to 
reside  there.  The  order  of  the  county  court,  admitted  in 
evidence,  is  as  follows:  ^'Mrs.  Delia  Edmonds,  having  been 
appointed  administratrix  of  E.  T.  Edmonds,  deceased, 
appeared  in  open  court,  and  took  the  oath  required  by  law ; 
whereupon  she,  with  B.  F.  Proctor  as  surety,  executed  bond 
to  the  commonwealth  of  Kentucky,  conditioned  according  to 
law."  The  criticism  made  by  appellant  is  that  the  foregoing 
order  does  not  appoint  Mrs.  Edmonds  administratrix,  and  that 
there  must  be  an  order  making  the  appointment.  True,  the 
order  quoted  is  not  in  as  apt  language  as  it  might  have  been. 
But  it  has  been  the  policy  of  this  court  to  give  liberal  con- 
struction to  terms  and  language  used  in  orders  and  judgments 
of  inferior  courts,  in  order  to  arrive  at  their  true  meaning.  It 
is  also  the  mandate  of  the  Code  that  we  disregard  immaterial 
errors,  such  as  do  not  affect  the  substantial  rights  of  the  par- 
ties. Applying  to  this  question  those  policies,  we  conclude 
that  the  order  in  question  was  sufficient  evidence,  in  connec- 
tion with  the  other  evidence  in  the  record,  of  the  proper 
appointment  and  qualification  of  the  appellee  as  the  personal 
representative  of  the  deceased. 

The  next  question  is,  was  the  deceased  a  fellow  servant  of 
the  train  men  whose  negligence    caused  his  death?     It  is 
shown  in  the  record  that  it  was  the  duty  of  freight  conductors 
to  see  that  detached  cars  left  from  their  trains  were  properly 
secured  before  leaving.     Edmonds  had  caused  a  freight  car 
from  his  train  to  be  placed   in  the  ''house  track"  at  Guthrie, 
on  the  morning  of  his  death ;  but,  owing  to  a  defective  brake, 
it  had  to  be  coupled  to  other  cars  standing  there,  which  was 
done.     Immediately  the  Henderson  division  train  came  onto 
that  track  to  take  out  the  car  to  which  the  defective  one  had 
been  coupled.     In  endeavoring  to  further  secure  it,  Edmonds 
lost  his  life  by  the  Henderson  engine  being  backed  so  violently 
against  the  cars  at  which   Edmonds  was  at  work  as  to  cause 
the  defective  one  to  run  over  him.     Edmonds  had  no  control 
over  the  train  men  of  the   Henderson  train ;  in  fact  was  un- 
}cnown   by  them,    it  seems.     The   principles  governing  the 
** fellow  servant"  doctrine  as  announced  by  this  court  do  not 
apply   in  this  case.     He   was,    more   properly    speaking,    a 
colaborer,  a  distinction  recognized   in  allowing  a  recovery 
against  the  common   master  for  injuries  inflicted   upon  one 
laborer  by  the  gross  negligence  of  another  of  the  same  grade, 
in  same  line  of  employment,  but   so  disconnected  as   to  not 
give  the  one  a  right  or  opportunity  for  controlling,  admonish- 
ing, or  even  observing  the  manner  of  the  colaborer*s  doing  his 
work. 
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The  instructions  given  fairly  and  intelligently  submitted  the 
questions  involved  to  the  jury;  and,  in  our  opinion,  their 
verdict  was  warranted  by  the  evidence.  The  verdict  returned 
was  no  more  then  compensatory  damaeres  for  the  life  destroyed, 
and  therefore  the  criticism  of  the  instructions  regarding 
punitive  damages  is  not  material,  inasmuch  as  no  punitive 
damages  were  found  by  the  jury. 

The  judgment  is  affirmed. 


Robbins  v,  Brockton   St.  Ry.  Co. 

{Supreme  Judicial  Court  of  Massachusetts^  Plymouth^  Oct.  29, 1901,) 

[61  N.  E.  Rep.  265.] 

instructions. 

Where  a  party  failed  to  except  to  an  instruction,  he  cannot  complain 
of  the  refusal  to  grant  a  new  trial  because  of  such  instruction.  The 
matter  is  discretionary  with  the  court. 

Personal  Ignorance  of  Officer  No  Defense  Where  Corporation  Fails  to 
Answer  Interrogatories. 

Under  Pub.  St.  c.  167,  {  53,  relating  to  interroj^atories  for  the  dis- 
covery of  facts  necessary  to  the  suit  or  defense,  and  providing  that 
where  a  corporation  is  a  party  the  president  or  other  officers  may  be 
examined,  the  corporation  cannot  shield  itself  behind  an  avowal  of 
personal  ignorance  on  the  part  of  such  officer,  where  he  can  reason- 
ably ascertain  the  facts  sought  by  a  proper  interrogatory. 

Compelling  Corporate  Officer  to  Answer  Interrogatories. 

It  was  error  to  refuse  to  order  the  president  of  defendant  corporation 
to  answer  interrogatories  relating  to  facts  material  to  plaintiff's  case, 
and  concerning  the  conduct  of  the  corporation  at  the  time  of  the 
accident  or  just  before. 

Same — Opinion  as  to  Cause  of  Collision. 

It  was  proper  to  refuse   to  compel  an  answer   to  an  interrogatory  as 
to  **what  caused  the  collision,"  as  a  party  cannot  be  required  to  state 
his  views  or  disclose  his  defense. 
I  nter  rogato  r  ies — An  s  we  rs. 

A  party  is  not  entitled  to  answers  to  interrogatories  as  to  what  par- 
ticular possible  witnesses  would  testify. 

Exceptions  from  superior  court,  Plymouth  county ;  Charles 
U.  Beel,  Judge. 

Action  by  E.  S.  Robbins  against  the  Brockton  Street  Rail- 
way Company.  Petition  to  prove  exceptions.  Exceptions 
sustained. 

C.  B.  Snow,  Jr.,  for  petitioner. 

HOLMES,  C.  J.  There  are  two  bills  of  exceptions  in  this 
case.  One  of  them  was  to  alleged  rulings  and  refusals  to  rule 
upon  a  motion  for  a  new  trial.  This  bill  the  judge  disallowed. 
He  also  certified  that  he  overruled  the  motion  for  a  new  trial 
on  grounds  of  discretion  and  not  upon  a  ruling  of  law.  The 
case  was  sent  to  a  commissioner,  who  reports  that  at  the 
hearing  on  the  motion  the  plaintiff's  counsel  asked  rulings 
that  certain  expressions   in   the  charge  were  expressions  of 
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opinion  sufficient  to  entitle  the  plaintiff  to  a  new  trial,  and 
that  certain  portions  of  the  chars:e  were  argumentative.  No 
exception  to  the  charge  was  saved.  With  reeard  to  this  bill  it 
is  enough  to  say  that  a  party  who  has  failed  to  except  to  a 
ruling  at  the  trial  cannot  reopen  the  question  as  matter  of 
right  by  asking  a  contrary  ruling  upon  a  motion  for  a  new 
trial.  His  only  remedy  is  an  appeal  to  the  discretion  of  the 
judge.  Parker  v.  Griffith,  172  Mass.  87,  88,  51  N.  E.  462; 
Sullivan  v.  Association,  170  Mass.  504,  4Q  N.  E.  916;  Com. 
V.  Morrison,  134  Mass.  189. 

The  other  bill  of  exceptions  is  to  a  refusal  of  the  court  to 
order  the  defendant's  president  to  answer  certain  interroga- 
tories.    The  general  principles  to  be  applied  are  settled  by 
Gunn  V.  Railroad  Co.,  171    Mass.  417,  50  N.  E.  103 1.     The 
president  stands  in  the  place  of  the  corporation  (Pub.  St.  c. 
•167,  §  53),  and  the  corporation,  being  reputed  to  have  done 
whatever  its  servants  did  in  the  course  of  their  employment, 
is  supposed  to   know  what   they  did,  and  therefore  cannot 
shelter  itself  under  a  general  profession  of  personal  ignorance 
on  the  part  of  its  president.     Compare  Bolckow  v.  Fisher,  10 
Q.  B.  Div.  i6i,  171;  Attorney  General  v.  Rees,  12  Beav.  50, 
S4t  55-     Of  course  the  knowledge  of  the  corporation  is  a  fiction 
and  therefore  its  obligation  to  answer  is  not  to  be  pressed 
beyond  what  is  reasonable,  as  was  explained  in  the  case  cited. 
But  if  in  the  case  of  an  accident  like  the  present  the  servants 
concerned  are  still  in  the  employ  of  the  company  and  within 
convenient  reach,  they  must  be  inquired  of  concerning  facts 
which  the  plaintiff  has  a  right  to  know.     If  the  result  of  inquiry 
is  to  satisfy  the  president's  mind  as  to  any  of  the  material  facts 
or  circumstances,  he  must  answer  interrogatories   in   proper 
form   which  call  for  them.     The  eighth   to  the  thirteenth 
interrogatories  concern  matters  as  to  which  the  plaintiff  has 
a  right  to  inquire.     They  concern  material  facts  in  this  case, 
that  is  to  say,  the  conduct  of  the  corporation  at  the  moment 
of  the  accident,  or  just   before.     The  facts  are  part  of  the 
plaintiff's  case  none  the  less  that  the  defendant's  case  may 
consist  in  pressing  a  different  view  as  to  what  the  facts  were. 
They  are  like  the  place  where  the  plaintiff  fell  and  the  time 
during  which  the  mats  over  which  she  alleged  that  she  tripped 
had  been  in  the  same  position  before  the  date  of  the  accident, 
concerning  which  it  was  held  that  an   interrogatory  must  be 
answered   in   Toland  v.  Furniture  Co.    (Mass.)  61   N.  E.  52. 
Therefore  the  plaintiff  was  entitled  to  an  answer  to  these 
interrogatories  subject  to  what  we  are  about  to  say.     The 
thirteenth  might  be  too  vague  if  it  stood  alone,  but  it  is  only 
a  residuary  clause  put  in  to  gather  up  whatever  may  be  left 
untouched  by  specific  inquiries  intended  to  exhaust  the  case. 

But  the  right  to  interrogate  is  not  a  right  to  abridge  the 
other  party's  right  to  try  any  fairly  doubtful  fact.  Still  less  is 
it  a  right  to  require  him  to  offer  an  opinion  on  the  general 
issue  of  the  case,  or  to  state  his  view  of  it  and  to  that  extent 
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to  disclose  his  defence.  Therefore  the  judge  was  right  in 
refusing  to  compel  an  answer  to  the  fourth  interrogatory, 
** What  caused  the  collision.?  State  fully."  See  Bechervaise 
V.  Railway  Co.,  L.  R.  6  C.  P.  36,  38.  So  as  to  the  fourteenth, 
apart  from  other  objections.  And  if,  with  regard  to  the  eighth 
or  any  other,  the  president  can  say  with  truth  after  reasonable 
inquiry,  that  he  is  unable  to  ascertain  what  the  facts  are,  an 
answer  to  that  effect  would  be  enough.  So  again,  as  is  said 
in  Gunn  v.  Railroad  Co..  171  Mass.  421,  50  N.  E.  1031,  the 
interrogator  cannot  compel  the  other  party  to  get  up  his  case 
for  him.  Therefore  he  cannot  ask  what  particular  possible 
witnesses  would  testify.  It  seems  to  us  that,  although  they 
have  another  aspect,  the  fifth,  sixth  and  seventh  interroga- 
tories practically  are  questions  of  this  sort.  The  twenty-third 
calls  for  information  which  the  defendant  is  not  presumed  to 
have  by  reason  of  its  relation  of  master,  and  which  therefore 
it  is  not  bound  to  obtain  for  the  plaintiflf's  benefit. 
Exceptions  sustained. 


Pittsburgh,  C.',  C.  &  St.  L.  Ry.  Co.  v,  Martin. 

(Supreme  Court  of  Indiana^  Oct,  2^  /gor.) 
[61  N.  E.  Rep.  229.] 

Appeal — Motion  Copied  into  Transcript  without  Authority. 

Where  the  clerk,  without  order  of  court,  copied  an  overruled  motion 
into  the  transcript  as  a  part  of  the  proceedings  of  the  day  on  which 
the  motion  was  filed,  and  the  bill  of  exceptions,  instead  of  incorpo- 
rating the  motion,  referred  to  the  pag'e  of  the  transcript  where  it  had 
been  copied,  the  motion  was  not  in  the  record  on  appeal,  since  under 
Burns'  Rev.  St,  1901,  {  662  (Rev.  St.  1881,  {  650;  Homer's  Rev.  St. 
1897,  {  650;  Bums'  Rev.  St.  1894,  ?662),  providing  that  a  transcript  of 
motions  shall  not  be  certified  unless  made  a  part  of  the  record  by 
exception  or  order  of  court,  the  clerk  had  no  authority  to  copy  the 
motion  into  the  transcript. 

Contributory  Negligence — Complaint.* 

In  a  complaint  for  injuries,  a  general  allegation  that  the  person 
injured  was  free  from  contributory  negligence  is  sufficient,  unless 
from  the  facts  specifically  averred  it  appears  that,  the  general  allega- 
tion is  false. 

Injury  to  Employee — Collisions— Contributory  Negligence— Sufficiency 
of  Evidence. 
Plaintiff's  intestate  was  operating  a  switch  engine  on  a  Common 
track  used  by  several  lines.  There  were  no  rules  prescribing  the 
manner  in  which  this  common  track  should  be  used,  but  by  custom 
and  tacit  agreement  all  trains  going  in  one  direction  used  one  track, 
and  all  those  going  in  the  opposite  direction  the  other;  no  signals 
being  used,  but  each  train  keeping  a  sharp  lookout  ahead,  and  being 
under  perfect  control,  so  as  to  stop  immediately  if  necessary  to  avoid 
injury  to  those  ahead.  Passenger  trains  desiring  the  track  were  to 
run  slowly,  and  signal  switch  engines  to  vacate  the  track  by  w^hist- 
ling.  An  ordinance  prohibited  the  running  of  trains  anywhere  in 
the  city  at  a  speed  exceeding  four  miles  an  hour.  Deceased  was  pro- 
ceeding slowly  with   his   train    under   the  direction   of   a  conductor, 

*As  to  the  violation  of  ordinances  limiting  speed  and  requiring 
signals  to  be  given,  see  Sohmitt  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  20 
Am.  Sl  Eng.  R.  Gas. ,  N.  S. ,  216  et  seq. 
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when  he  was  notified  bj*  the  fireman  that  a  train  was  approaching*  . 
from  the  rear.  Deceased  blew  his  whistle  according  to  custom,  as  a 
signal  to  the  approaching  train,  saying  to  the  fireman,  **They  will 
stop.'*  At  this  time  the  approaching  train  was  400  feet  away,  and 
could  have  been  stopped  in  75  feet,  if  going  at  the  usual  speed ;  but 
before  deceased  could  leap  from  his  engine  he  was  run  into  and  killed 
by  defendant's  train,  under  a  headway  of  30  miles  9ja  hour:  held,  that 
deceased  was  free  from  negligence. 

Appeal — Review— Assignnnents  of  Error. 

An  assignment  alleging  error  in  sustaining  an  objection  to  a  ques- 
tion raises  no  question  on  appeal,  when  no  offer  of  proof  was  made, 
or  such   offer  was  made  after  the  objection  had  been  sustained. 

Killing    of    Engineer— Contributory    Negligence — Book  of    Rules    as 

Evidence.  - 

On  an  issue  whether  an  engineer  alleged  to  have  been  negligently 
killed  while  operating  his  engine  on  a  common  track  used  b3'  several 
lines  was  exercising  due  care,  a  book  of  rules  of  the  company,  for 
which  deceased  worked,  was  irrelevant,  in  the  absence  of  evidence 
that  such  rules  were  in  force  on  the  track  where  the  accident  occurred. 

Same — Sanne— Evidence   of  Customs  Governing  Operation  of  Trains. 

Where  a  witness  had  testified  that  there  were  no  printed  rules,  of 
which  he  had  knowledge,  governing  the  operation  of  trains  on  a  cer- 
tain track,  questions  as  to  the  **rules  or  custom,**  and  **general 
practice  and  custom,'*  governing  trains  on  that  track,  were  not 
objectionable  on  the  ground  that  the  rules  were  printed,  and  in  that 
form  were  the  **best  evidence." 

Same — Same  -Obeying  Signals — Opinion  Evidence. 

With  relation  to  the  manner  in  which  an  engineer  was  obeying  the 
signals  of  his  fireman,  the  question,  ** State  whether  or  not  he  was 
acting  properly^  or  improperly,  or  promptly  or  not  promptly,"  does 
not  ask  for  an  opinion. 

Appeal — Waiver  of  Assignments  of  Error. 
Assignments  of  error  not  discussed  on   appeal  are  waived. 

Same— Collision— Whether  Ordinance  Regulating  Speed  Was  for  Pro- 
tection of  Trainmen — Instructions.* 
In  an  action  for  damages  for  the  death  of  an  engineer,  caused  by 
collision  with  a  train  beine  run  faster  than  permitted  by  a  city  ordi- 
nance, an  instruction  that  the  ordinance  was  enacted  for  the  protec- 
tion of  the  general  public  crossing  the  tracks,  and  not  for  the  benefit 
of  railroad  employees,  was  properly  refused. 

Same— Same — Duty  to  Know  Whether  Ordinance  Regulating  Speed 
Was  Habitually  Violated.f 
Where  an  engineer  was  killed  by  a  train  being  run  at  a  high  rate 
of  speed,  in  violation  of  a  city  ordinance  and  the  rules  of  the  track, 
he  was  not  bound  to  exercise  diligence  to  learn  whether  or  not  trains 
were  ordinarily  run  at  a  speed  prohibited  by  the  rules  and  ordinance. 

Appeal  from  saperior  court,  Marion  county;  John  L.  Mc- 
Master,  Judpfe. 

Action  by  Lettie  R.  Martin  against  the  Pittsburerh,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Samuel  O.  Pickens,  for  appellant. 
Kealing  &  Huerg,  for  appellee. 

*As  to  the  violation  of  ordinances  limiting  speed  and  requiring 
signals  to  be  given,  see  Schmitt  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  216  et  seq. 

tAs  to  the  necessity  of  alleging  freedom  from  contributory  negli- 
gence, see  5  Enc.  PI.  &  Pr.  1  et  seq. ;  Baltimore,  etc.,  R.  Co.  v. 
Young  (Ind.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  349,  and  notes,  3S3  et 
seq.  ;  3  Rap.  &  Mack's  Dig.  275  et  seq. 
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BAKER,  J.  Appellee  recovered  a  judgment  against  appel- 
lant for  $7,250  for  wrongfully  causing  the  death  of  her 
intestate.  Appellant  assigns  that  the  court  erred  in  over- 
ruling its  motion  to  require  each  paragraph  of  complaint  to 
be  made  more  specific,  its  demurrers  to  the  first  and  second 
paragraphs  of  complaint,  and  its  motion  for  a  new  trial.  The 
motion  to  make  more  specific  is  not  in  the  record.  The  clerk 
has  copied  the  motion  into  the  transcript  as  a  part  of  the 
proceedings  of  the  day  on  which  the  motion  was  filed.  After 
the  motion  was  overruled,  time  was  given  in  which  to  file  a 
bill  of  exceptions.  The  bill,  as  copied  by  the  clerk,  does  not 
contain  the  motion,  but  refers  to  the  page  in  the  transcript 
-where  it  had  been  previously  copied.  No  order  of  court  was 
made  that  the  motion  should  be  a  part  of  the  record  without 
a  bill  of  exceptions.  The  act  of  the  clerk  in  copying  the 
motion  into  the  transcript,  outside  of  the  bill  and  without 
order  of  court,  was  unwarranted,  under  section  662,  Burns' 
Rev.  St.  1901  (section  650,  Rev.  St.  1881;  section  650. 
Horner's  Rev.  St.  1897).  Only  those  matters  that  are  already 
properly  in  the  transcript  as  a  part  of  the  record  may  be 
brought  into  the  transcript  of  a  bill  of  exceptions  by  reference. 
Gussman  v.  Gussman,  140  Ind.  433,  3Q  N.  E.  918. 

In  support  of  the  demurrers,  appellaAt  contends  that  appel- 
lee's averments  do  not  affirmatively  show  that  the  decedent 
was  free  from  fault.  In  the  first  paragraph  the  accident  is 
described  substantially  as  follows:  That  from  Washington 
street  to  Massachusetts  .avenue,  in  Indianapolis,  Ind.,  appel- 
lant, the  Big  Four,  the  Lake  Erie  &  Western,  and  the  Monon 
Companies  used  a  line  of  railway  tracks  in  common:  that  on 
August  7,  1897,  and  long  prior  thereto,  decedent  was  employed 
by  the  Monon  Company  as  a  locomotive  engineer ;  that  on 
that  day  decedent,  in  performance  of  his  duties  to  his  em- 
ployer, had  his  engine  upon  the  common  tracks,  and  there- 
upon appellant  wrongfully,  carelessly,  and  negligently  ran  one 
of  its  engines  against  decedent's  engine,  and  killed  him,  with- 
out any  fault  on  his  part.  The  second  paragraph  comprised 
substantially  the  same  and  the  following  additional  averments: 
That  it  was  the  rule  and  custom  of  all  the  companies,  as  appel- 
lant knew,  that  engines  and  cars  should  be  run  over  the  com- 
mon tracks  at  a  reasonable  speed,  and  under  full  control  of 
the  engineers,  so  that  a  stop  could  be  made  at  any  time  within 
a  very  short  .distance;  that  appellant  violated  the  rule,  and 
ran  an  engine  at  an  unreasonable  and  dangerous  speed,  with- 
out its  being  under  full  control  of  the  engineer,  wrongfully  and 
negligently  against  decedent's  engine,  and  killed  him,  with- 
out any  fault  on  his  part.  Each  paragraph  contains  the  gen- 
eral averment  that  decedent  was  free  from  contributory 
negligence.  This  is  sufficient  unless  specific  averments  prove 
the  general  allegations  to  be  false.  It  appears  that  decedent 
was  in  a  place  where- he  had  a  right  to  be,  was  in  the  line  of 
his  employment,  and  was   killed,  while   there,  in   a   collision 
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with  respect  to  which  appellant  was  neRliRent.  What 
decedent  did,  or  what,  having  the  opportunity,  he  failed  to 
do,  is  not  specifically  alleged.  The  demurrers  were  therefore 
properly  overruled.  Stewart  v.  Raikoad  Co.,  130  Ind.  242, 
29  N.  E.  916;  Railroad  Co.  v.  Sutton.  148  Ind.  169.  46  N.  E. 
462. 

Appellant  contends  that  the   evidence    fails  td  establish 
decedent's  freedom  from  contributory  negligence.     The  evi- 
dence is  conflicting  at  some  points,  but  the  jury  were  war- 
ranted in  takine'the  facts  to  be  these:     Extending  southerly 
from  Massachusetts  avenue  to    Washington  street  were  two 
main  tracks,  used  in  common  by  appellant,  the  Big  Four,  the 
Lake   Erie  &  Western,  and  the   Monon    Companies.     One 
track  was  owned  by  the  Big  Four,  and  the  other  by  the  Lake 
Erie  &  Western.     All  south-bound  engines  and  trains  used  the 
east  track ;  north-bound,  the  west  track.     Near  Massachusetts 
avenue  was  a  switch,  through  which  south-bound  trains  had 
to  pass  in  order  to  enter  upon  this  common  track.     Near 
Washington  street  was  a  switch,  through  which  south-bound 
trains  had  to  pass  from  this  common   track  in  order  to  enter 
upon  the  tracks  of  the   Union   Railway  Company,  a  corpora- 
tion that  owned  the  Uilion  Station  and  a  belt-line  connecting 
together  all  the  railroads  of  Indianapolis.     Near  this  last- 
named  switch  was  another,  leading  to  the  Monon  freight  yard. 
The  Massachusetts  avenue  switch  was  in  charge  of  a  switch 
tender  employed  by  the   Big  Four.     The  Washington  street 
switch  was  in  charge  of  a  switch  tender  employed   by  the 
Union  Company.     The  distance  between  these  switches  was 
a  little  over  a  mile.     No  switch   intervened.     About  600  feet 
north   of  Washington    street,    and   parallel    therewith,    was 
Market  street,  from  which  the  common  tracks  curved  some- 
what to  the  east.     The  four  companies  heretofore  named  used 
the  common  tracks  for  their  passenger  and   freight  trains. 
More  than  30  passenger  trains  passed  daily  over  these  tracks. 
The  switch  engines  of  all  companies   in   the  city  used  these 
tracks  in  the  handling  and  interchange  of  freight   cars.     The 
trainmen  were  not  permitted  to  throw  the   switches,  but  the 
tenders  in   charge  governed  the   admission   or   exclusion  of 
trains  and   engines.     No  printed  rules  of  any   of  the   com- 
panies, or  of  the  companies  jointly,  applied  to  the  operation 
of  trains  and  engines  upon  the  common  tracks,  byt,  by  usage, 
the  following  rules  had  become  established:     While  on  these 
tracks  all  engines  and  trains  had  equal  rights;  all  south  bound 
ran  on  the   east  track,  all  north   bound   on  the  west ;  each 
engine  or  train  was  to  be  run   under  full  control,  and  with  a 
sharp  lookout,  so  as  to  avoid  running  into  any  engine  or  train 
ahead  of  it ;  no   flagging  or  other  warning  to  the  rear  was 
required  to  be  used:  as  no  north-bound  engines  were  admitted 
on  the  east  track,  and  vice  versa,  the  safety  of  all  was  to  be 
maintained  by  each  avoiding  injury   to  those  ahead;  if  an 
incoming  passenger  train  from   the  north  was  ten   or  more 
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minutes  late,  switch  engines  with  cars  were  admitted  on  the 
east  or  south-bound  track ;  if  a  switch   engine,  moving  south, 
had  a  car  or  cars  in  front  destined  for  the   Monon  yard,  the 
crew  had  the  right  to  put  the  car  in  the  yard,  move  northward 
sufficiently  to  clear  the  switch,  and  continue   south;  and  if  a 
passenger  train  followed  it  was  to  be  under   full  control,  and 
its  crew  were  to  look  out  for  the  switch  engine  and  cars  ahead 
of  it,  to  come  to  a  full  stop   if  necessary,  and  to  whistle  as  a 
signal  that  they  wanted  the  track,  and  thereupon  the  switch- 
ing crew  were  to  ^<t\  of!  of  the  common   track  and  out  of  the 
way  as  soon  as  practicable.     An  ordinance  forbade  the  run- 
ning of  engines  and  trains  anywhere   in  the  city   at  a  higher 
speed  than  four  miles  an  hour.     About  3  o'clock  in  the  morn- 
ing of  August  7,  1897,  a  Monon  switching  crew  came  from  the 
north  to  the   Massachusetts  avenue  switch   leading  to  the 
south-bound  common  track.     The  crew  comprised  the  con- 
ductor, two  brakemen,  the  fireman,  and  decedent  as  the  engi- 
neer.    The  conductor  had  charge  of  his  train,  and  authority 
to  direct  the  other  members  of  the  crew.     Appellant's  south- 
bound passenger  train,  according  to  schedule,*  was  due  in  2  or 
.^  minutes,  but  it  was  15   minutes  late,  and  was  so  reported. 
The  switch  tender  gave  the  track  to  the  Monon  conductor. 
The  engine  was  at  the  north  or  rear  end  of  a  train  of  20  freight 
cars,  the  southernmost  one  of  which  was  destined  to  the 
Monon  yard.     The  conductor  was  on  this  car,  one  brakeman 
was  at  the  center  of  the  train,  the  other  brakeman  was  on  the 
car  next  the  engine,  and  the  fireman  and  decedent  were  in  the 
cab  of  the   engine.     Near  Washington    street  the   conductor 
gave  the  switch  tender  a  signal  to  open  the  switch  leading  into 
the  Monon  yard.     The  conductor  cut  off  the  car,  and  when 
it  had  passed  over  the  switch  gave  the  signal  to  stop  the 
engine.     The  car  passed  into  the  yard  of  its  momentum.     The 
south  end  of  the  remaining  cars  was  over  the  switch  about  40 
feet.     The  conductor  gave  the  signal  to  go  north.     After  going 
far  enough  to  clear  the  switch,  he  signaled  to  stop,  and  then 
proceeded  south.     Just  after  this  last  signal  was  given  the 
fireman  saw  the  reflection  of  the  headlight  of  appellant's  train, 
which  was  then  over  750  feet  away.     The  train  itself  was  not 
in  sight  on  account  of  the  curve   in  the  track.     The   fireman 
notified  decedent,  who  immediately  whistled  as  a  warning  for 
appellant's  train  to  stop,  and   said  to  the  fireman,     **They 
will  stop."     The    train    was    then    about  400    feet  away. 
Decedent  had  stopped  his  engine  and  thrown  the  lever  to  pro- 
ceed south,  when  appellant's  engine,  under  a  headway  of  30 
miles  an  hour,  ran  into  decedent's  engine.     The   fireman,  in 
the  act  of  jumping,  was  thrown  by  the  collision,  but  the  engi- 
neer was  caught  and  killed.     The  collision   occurred   about  a 
mile  from  Massachusetts  avenue,  about   24  minutes  after  the 
switch  engine,  and  about  3  minutes  after  appellant's  train  had 
left  that  avenue.     Appellant's  train,  if  under  full  control  of  its 
engineer,  or  if  proceeding  at  the  speed  limited  by  ordinance. 


490  ORDINANCES  Vol  XJLiU 

(NS) 
Pittsburgrh,  C,  C.  A  St.  L.  Ry.  Co.  v.  Martin 

could  have  been  stopped  within  75  feet.  The  conductor  of  the 
switching  crew  could  have  got  his  train  out  of  the  way  of  ap- 
pellant's passenger  train  in  one  minute  by  proceeding  south, 
as  he  was  doing.  It  would  have  taken  him  five  or  six  minutes 
to  have  put  his  train  in  the  Monon  yard,  because  the  tracks 
were  so  occupied  that  he  would  have  had  to  cut  his  train  into 
sections,  and  run  it  in  on  three  different  tracks  in  the  yard. 

Decedent  was  not  negligent  in  entering  upon  the  common 
track.  The  conductor  had  charge  of  the  movements  of  the 
train.  The  switch  tender,  in  accordance  with  established 
usaee,  opened  the  way.  There  was  no  present,  imminent 
danger  to  make  it  negligent  for  decedent  to  obey  the  directions 
of  his  conductor.  The  Monon  crew  proceeded  south  on  the 
common  track  in  a  proper  manner.  The  Monon  had  as  much 
right  on  the  track  as  appellant,  but  the  duties  of  the  train  crew 
were  reciprocal,  for  it  was  the  duty  of  appellant's  servants  to 
follow,  under  control,  prepared  to  avoid  overtaking  and  run- 
ning into  the  Monon  train.  At  the  yard  switch  decedent 
acted  upon  the  orders  of  the  conductor.  He  would  have  been 
without  fault  if  his  whole  attention  had  been  taken  up  with 
watching  for  th&  conductor's  signals  at  the  time  and  handling 
his  engine.  But,  at  the  first  indication  of  danger,  the  fire- 
man told  decedent  of  it,  and  he  gave  appellant's  servants  a 
signal  to  stop.  He  believed  they  would  act  upon  it,  for  he 
said  to  the  fireman,  **They  will  stop.**  When  it  became 
apparent  that  they  would  not,  it  was  too  late  for  decedent  to 
escape.  The  business  of  running  a  switch  engine  over  the 
complicated  tracks  of  a  large  city,  where  scores  of  trains  and 
engines  are  moving  almost  constantly,  is  extremely  hazardous, 
but  necessary  and  lawful.  To  require  such  an  engineer  to 
anticipate  and  provide  against  the  possible  or  probable  negli- 
gence of  trainmen  of  other  companies  would  be  to  deprive 
him  of  remedy  for  his  injuries  or  to  drive  him  from  his  occu- 
pation. He  has  the  right  to  go  about  his  business,  obeying 
the  ordinances  and  rules  established  for  the  safety  of  all,  on 
the  assumption  that  others  will  do  likewise;  and  it  is  only 
when,  on  the  particular  occasion,  he  learns,  or  by  the  exercise 
of  reasonable  diligence  under  the  circumstances  might  have 
learned,  of  the  negligent  conduct  of  others,  then  threatening, 
that  he  is  required  to  exercise  reasonable  care  to  avoid  injury. 
New  York,  C.  &  St.  L.  Ry.  Co.  v.  Grand  Rapids  &  I.  R.  Co., 
116  Ind.  60,  18  N.  E.  182;  Stringer  v.  Frost,  116  Ind.  477. 
19  N.  E.  331,  2  L.  R.  A.  614,  9  Am.  St.  Rep.  875;  Shoner  v. 
Pennsylvania  Co.,  130  Ind.  170,  28  N.  E.  616.  29  N.  E.  775; 
Railroad  Co.  v.  Moore,  152  Ind.  34S.  53  N.  E.  290;  Railway 
Co.  V.  Peterson,  156  Ind.  364,  59  N.  E.  1044.  The  cases 
cited  by  appellant  that  define  the  duty  of  travelers  at  highway 
crossings  are  manifestly  inapplicable.  Travelers  can  select 
their  own  time  to  cross  the  tracks.  Decedent  was  proceeding 
rightfully  along  the  track,  and  could  not  have  gotten  off  in 
time  to  avoid  injury,  except  by  abandoning  his  post  of  duty 
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before  it  became  evident  that  appellant's  servants  would  fail 
to  stop.  Nor  is  the  Krapf  Case,  143  Ind.  647,  36  N.  E.  901, 
in  point.  There  a  collision  occurred  because  two  engines,  of 
different  companies,  each  having  the  right  to  use  a  single 
track,  came  together  from  opposite  directions,  each  failing  to 
have  his  engine  under  such  control  as  to  stop  when  he  came 
in  sight  of  the  other.  Here  decedent  was  conforming  to  the 
city  ordinance  and  rules  of  the  track,  and  had  his  engine  under 
full  control.  The  collision,  therefore,  under  the  evidence 
which  the  jury  had  the  right  to  accept,  was  chargeable  solely 
to  appellant's  neglieence. 

Appellant  asserts  that  the  court  erred  in  sustaining  appel- 
lee's objection  to  certain  questions  propounded  by  appellant 
to  its  own  witnesses  in  defense.  The  record  shows  that  in 
each  instance  either  no  offer  to  prove  was  made  or  the  offer 
came  after  the  objection  to  the  question  had  been  sustained. 
No  question  is  raised.  Gunder  v.  Tibbits.  IS3  Ind.  5QI,  55 
N.  E.  762. 

Appellant  complains  of  the  court's  refusal  to,  permit  appel- 
lant to  put  in  evidence  certain  printed  rules  of  the  Monon 
Company.  Counsel  had  a  witness  identify  a  Monon  book  of 
rules,  and  then  asked  if  the  rules  therein  were  in  force  at  the 
time  of  this  accident,  and  the  witness  answered:  ''Prin- 
cipally. There  may  have  been  some  changes.  *  *  ♦  You 
would  have  to  go  over  the  records  and  examine  them  to  see. 
Some  of  them  have  been  stricken  out.  There,  for  example, 
is  one  canceled  there.  Some  have  been  changed  by  bulletin 
orders."  Counsel  had  the  '*one  canceled  there"  identified 
as  No.  171,  but  no  evidence  is  pointed  out  to  show  what  part 
of  the  remaining  rules  was  in  force  and  what  was  stricken  out 
or  changed  by  bulletin  orders.  Those  offered  in  evidence  were 
not  proven  to  have  been  in  force  when  the  accident  occurred. 
Futhermore,  no  evidence  is  referred  to  by  which  it  is  shown 
that  decedent  ever  had  any  knowledge  of  the  offered  rules. 
Railway  Co.  v.  Berkey,  1.^6  Ind.  181,  35  N.  E.  3.  Again, 
counsel  fail  to  cite  any  evidence  in  contradiction  of  appellee's 
which  showed  that  the  printed  rules  of  the  Monon  did  not 
apply  to  the  operation  of  trains  on  the  tracks  of  the  Big  Four 
and  Lake  Erie  &  Western  from  Massachusetts  avenue  to 
Washington  street.  In  the  absence  of  evidence  from  which 
the  jury  might  have  found  that  the  offered  rules  were  in  force 
on  the  track  where  the  collision  occurr^^d,  the  court  properly 
excluded  them  as  irrelevant.  Raibroad  Co.  v.  Mugg,  132  Ind. 
168.  31  N.  E.  564- 

Error  is  predicated  on  the  court's  permitting  a  witness  for 
appellee  to  answer,  over  appellant's  objection,  certain  ques- 
tions as  to  the  *'rules,"  **rules  or  custom,"  and  "general 
practice  and  custom"  governing  the  operation  of  trains  over 
the  track  where  decedent  was  killed.  The  objection  was  that 
the  rules  were  printed,  and  were  themselves  the  best  evidence 
of  their  scope  and  meaning.     The  questions  all  occurred  in 
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the  same  connection.  The  first  question  in  the  context  was 
whether  there  were  any  printed  rules  that  applied  to  the  com- 
mon tracks,,  and  the  witness  answered,  without  objection, 
that  he  (city  yard  master  for  the  Monon  at  the  time  of  the 
collision  and  for  three  years  before  that)  had  never  seen  nor 
heard  of  any,  and  that  the  Monon  employees  were  not  sup- 
plied with  any.  The  **rules"  inquired  about  were  the  rules 
that  had  become  established  by  usage.  The  court,  in  ruling, 
remarked :  ^  4t  is  probably  more  a  custom  than  a  rule.  If  it  is 
a  well-understood  custom  or  rule  of  operation,  I  think  he  may 
answer."     The  objection  made  was  not  well  taken. 

The  court  overruled  appellant's  objection  to  the  following 
question  propounded  by  appellee  to  her  witness  Jay,  who  was 
fireman  on  decedent's  engine:  **State  whether  or  not  he 
[decedent]  was  acting  properly  or  improperly,  or  promptly  or 
not  promptly. "  The  objection  urged  in  argument  here  is 
that  the  question  asks  the  witness  to  give  an  opinion  on  the 
very  issue  the  jury  were  called  to  try.  If  the  question  were 
such,  and  if  appellant  had  made  a  proper  objection,  and  if  a 
prejudicial  answer  had  been  allowed  to  stand,  the  error  would 
be  patent.  The  question,  however,  appears  in  this  connec- 
tion: **Q.  Who  would  you  give  the  signal  to.^  A.  To  Mr. 
Martin  [decedent].  Q.  And  then  what  did  Mr.  Martin  do.^ 
A.  Whichever  way  I  told  him  to  go,  he  turned  his  engine 
that  way.  Q.  How' was  he  working  along  there  that  nieht.^ 
A.  The  same  as  ever.  Q.  State  whether  he  was  acting 
promptly  on  the  signals.  (Counsel  for  defendant  objected  to 
the  question  on  the  ground  that  it  is  incompetent  to  prove 
how  the  engineer  was  acting.)  Q.  State  whether  or  not  he 
was  acting  properly  or  improperly,  or  promptly  or  not 
promptly.  (Counsel  for  defendant  objected  to  the  question 
on  the  grounds  and  for  the  reasons  stated.  The  court  over- 
ruled the  objection,  to  which  ruling  the  defendant  by  counsel 
at  the  time  excepted. )  A.  Yes,  sir. '  *  The  context  shows  that 
the  witness  was  asked  to  state  the  manner  in  which  decedent 
was  acting  on  the  signals  given  by  the  conductor  for  the  move- 
ment of  the  engine,  and  was  not  asked  to  give  his  opinion  as  to 
decedent's  care  or  negligence  under  all  the  circumstances 
of  the  case.  If  the  question  was  obnoxious  to  the  objection 
made  to  the  trial  court,  appellant  has  waived  the  error  by 
failing  to  present  and  discuss  it,  and  the  objection  urged  here 
is  unavailing,  because  it  was  not  presented  to  the  trial  court. 
Improvement  Co.  v.  Wagner,  ijSInd.  658,  .'^8  N.  E.  49;  Stout 
v.  Rayl,  146  Ind.  379,  45  N.  E.  5115.  In  addition,  the  answer 
was  harmless,  because  the  witness  did  not  state  whether 
decedent  acted  properly  or  improperly,  or  promptly  or  not 
promptly,  in  response  to  the  signals. 

The  court  refused  to  give  certain  instructions  to  the  effect 
that  the  city  ordinance  was  enacted  for  the  protection  of  the 
general  public  in  crossing  or  passing  upon  railroad  tracks, 
and  not  for  the  benefit  of  railroad  employees  while  engaged  in 
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their  work.  The  action  of  the  court  was  right.  Railroad 
Co.  V.  Moore,  152  Ind.  345,  i;3  N.  E.  290;  Railway  Co.  v. 
Peterson,  156  Ind.  364,  59  N.  E.  1044. 

Other  instructions  were  refused  which  were  based  upon  the 
theory  that  decedent  was  bound  to  use  reasonable  diligence  for 
the  purpose  of  learning  whether  or  not  appellant's  trains  gen- 
erally ran,  or  were  scheduled  to  run,  over  the  common  tracks 
in  violation  of  the  ordinance  and  the  usages  of  the  tracks,  and 
that,  if  by  reasonable  diligence  he  could  have  learned  of 
appellant's  general  practice  to  violate  the  ordinance  and  usage 
of  the  tracks,  he  went  upon  the  tracks  at  his  peril.  A  person 
may  be  bound  by  constructive  knowledge  of  defects  in  the 
place  where  he  works,  but  he  certainly  is  not  affected  by  con- 
structive knowledge  of  the  dangerous  habits  of  third  persons 
whom  he  meets  on  a  common  highway.  What  has  been  said 
in  considering  the  evidence  really  disposes  of  this  question. 
A  holding  to  the  contrary  would  seem  to  lead  to  the  proposi- 
tion that  a  multiplication  of  iniquities  produces  righteousness. 

The  last  complaint  is  of  the  court's  refusal  to  give  appel- 
lant's instructions  to  the  effept  that  decedent's  duty  to  exer- 
cise reasonable  care  did  not  end  with  his  own  compliance  with 
the  ordinance  and  usages  of  the  track,  but  that  he  was  required 
to  use  diligence,  under  the  circumstances,  at  all  times  preced- 
ing the  collision,  to  avoid  injury  to  himself.  This  subject 
was  fully  covered  by  instructions  given. 

Judgment  affirmed. 


Missouri,  Kansas,  &  Tbxas  Railway  Company,  Plff.  in 
Err.»  V.  H.  W.  Hickman,  James  Cowgil,  and  Joseph 
Plory,  Constituting  the  Board  of  Railroad  and  Warehouse 
Commissioners  of  the  State  of  Missouri. 

{Argued  and  Submitted  October  16,  igoi.  Decided  November  11^  ^901.) 

[22  Sup.  Ct.  Rep.  18.] 

Removal  of  Causes — State  as  Real  Party.* 

The  state  is  not  the  real  party  plaintiff,  so  as  to  preclude  a  removal 
of  the  cause  to  a  Federal  court  for  diverse  citizenship,  in  a  suit  insti- 
tuted by  railroad  commissioners  under  Mo.  Rev.  Stat.  1899,  {  1150,  to 
restrain  a  railroad  company  from  violating  the  law  and  the  order  of 
the  commissioners  with  respect  to  rates,  although  the  state  is  con- 
tingently liable  for  the  costs  of  the  litigation,  and  might  have  some 
indirect  and  remote  pecuniary  interest  by  reason  of  the  fact  that  for- 
feitures and  penalties  for  disobedience  of  the  orders  of  the  court  would 
go  to  a  county  school  fund. 

In  Error  to  the  Supreme  Court  of  the  State  of  Missouri  to 
review  a  decision  af!irming  a  decree  in  a  suit  in  which  the 
state  court  had  refused  to  order  a  removal  to  a  Federal  court. 
Reversed. 

See  same  case  below,  i^i  Mo.  644,  52  S.  W.  351. 


*See  generally,  7  Rap.  St  Mack's  Dig.  21  et  seq. 
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Statement  by  MR.  JUSTICE  BREWER: 

This  case  involves  the  question  of  removal  from  a  state  to 
a  Federal  court. 

The  state  of  Missouri  has  a  body  of  statutes  for  the  regula- 
tion of  railroads.  By  one  section  a  board  of  railroad  com- 
missioners is  created.  To  this  board  is  committed  the  duty 
of  supervising  the  conduct  and  charges  of  railroads,  of  hearing 
and  deciding  complaints  against  them,  and  making  such  orders 
as  the  circumstances  require.  Section  1143,  Rev.  Stat.  Mo. 
1S99),  identical  virith  §  2646,  Rev.  Stat.  Mo.  (1889),  contains 
this  provision : 

**Sec.  1 143.  Commissioners  to  See  to  Enforcement  of 
Article — Investigate  Complaints. — It  shall  be  the  duty  of  the 
railroad  commissioners  of  this  state  to  see  that  the  provisions 
of  this  article  are  enforced.  When  complaint  is  made  in 
writing  by  any  person  having  an  interest  in  the  matter  about 
which  complaint  is  made,  that  any  rate  or  rates  established 
by  any  common  carrier  are  unreasonable,  unjust,  or  extor- 
tionate, or  that  any  of  the  provisions  of  this  article  have  been 
or  are  being  violated,  it  shall  be  the  duty  of  said  railroad 
commissioners  to  proceed  at  once  to  investigate  such  com- 
plaint and  determine  the  truth  of  the  same.** 

The  section  also  authorizes  the  commissioners  to  summon 
witnesses,  to  punish  for  failure  or  refusal  to  attend  or  testify, 
declares  that  any  common  carrier  wilfully  or  knowingly 
obstructing  or  preventing  the  commissioners  from  making  such 
investigation  shall  be  deemed  guilty  of  a  misdemeanor  and 
punished  by  a  fine.  Other  sections  provide  for  penalties  and 
forfeitures.  In  §  1144,  the  same  as  §  2647,  Rev.  Stat.  1889,  is 
this  clause : 

*  *  Sec.  1 144.  Forfeitures,  How  Recovered  and  Disposed  of.  — 
The  forfeitures  and  penalties  herein  provided  for  shall  go  to 
the  county  school  fund  of  the  county  where  sued  for,  and  may 
be  recovered  in  a  civil  action  in  the  name  of  the  state  of  Mis- 
souri, at  the  relation  of  the  board  of  railroad  commissioners 
to  the  use  of  said  fund.  '* 

Section  11 50  (§  2653.  Rev.  Stat.  1889)  reads  as  follows: 

**Sec.  1150.  Proceedings  when  Order  of  Commissioners  is 
Disobeyed — Circuit  Court — Enforce  or  Renew  Order — Pro- 
ceedings.— Where  the  complaint  involves  either  a  private  or 
a  public  question  as  aforesaid,  and  the  commissioners  have 
made  a  lawful  order  or  requirement  in  relation  thereto,  and 
where  such  common  carrier,  or  the  proper  officer,  agent,  or 
employee  thereof,  shall  violate,  refuse,  or  neglect  to  obey  any 
such  order  or  requirement,  it  shall  be  lawful  for  the  board  of 
railroad  commissioners,  or  any  person  or  company  interested 
in  such  order  or  requirement,  to  apply  in  a  summary  way,  by 
petition,  to  any  circuit  court  at  any  county  in  this  state  into 
or  through  which  the  line  of  railway  of  the  said  common  car- 
rier enters  or  runs,  alleging  such  violation  or  disobedience,  as 
the  case  may  be ;  and  the  said  court  shall  have  power  to  hear 
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and  determine  the  matter  on  such  short  notice  to  the  com- 
mon carrier  complained  of  as  the  court  shall  deem  reasonable. 
And  such  notice  may  be  served  on  such  common  carrier,  its 
officers,  agents,  or  servants,  in  such  manner  as  the  court  may 
direct;  and  said  court  shall  proceed  to  hear  and  determine  the 
matter  speedily  in  such  manner  as  to  do  justice  in  the  prem- 
ises; and  to  this  end  said  court  shall  have  power,  if  it  thinks 
fit,  to  direct  and  prosecute  in  such  mode  and  by  such  persons 
as  it  may  appoint,  all  such  inquiries  as  may  seem  needful  to 
enable  it  to  form  a  just  judgment  in  the  matter  of  such  peti- 
tion. On  such  hearing  the  report  of  said  commissioners  shall 
be  prima  facie  evidence  of  the  matter  therein  stated ;  and  if 
it  be  made  to  appear  to  the  court  on  such  hearing,  or  on  re- 
port of  such  persons  appointed  as  aforesaid,  that  the  lawful 
orders  or  requirements  of  such  commissioners  drawn  in  ques- 
tion have  been  violated  or  disobeyed,*  it  shall  be  lawful  for 
such  court  to  issue  a  writ  of  injunction  or  other  proper  proc- 
ess, mandatory  or  otherwise,  to  restrain  such  common  carrier 
from  further  continuing  such  violation  of  such  order  or  require- 
ment of  such  commissioners,  and  enjoin  obedience  to  the 
same.  If  such  court  shall  hold  and  decide  that  any  order  of 
said  board  of  railroad  commissioners  involved  in  such  pro- 
ceeding was  not  a  lawful  order,  said  court  shall,  without  any 
reference  to  the  regularity  or  legality  of  the  proceedings  of 
said  board  or  of  the  order  thereof,  proceed  to  make  such  order 
as  the  said  board  should  have  made,  and  to  enforce  said  order 
by  the  process  of  said  court,  and  to  enforce  and  collect  the 
forfeitures  and  penalties  herein  provided  in  all  respects 
according  to  the  provisions  of  this  act.  And  in  case  of  any 
disobedience  of  any  such  injunction  or  other  proper  process, 
mandatory  or  otherwise,  it  shall  be  lawful  for  such  court  to 
issue  writs  of  attachment,  or  other  proper  process  of  said 
court  incident  or  applicable  to  writs  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  against  such  com- 
mon carrier;  and  if  a  corporation,  against  one  or  more  of  the 
directors,  officers,  or  agents  of  the  same,  or  against  any  owner, 
lessee,  trustee,  receiver,  or  other  person  failing  to  obey  such 
writ  of  injunction  or  other  process,  mandatory  or  otherwise; 
and  said  court  may  make  an  order  directing  such  common 
carrier  or  other  person  so  disobeying  such  writ  of  injunc- 
tion or  other  proper  process,  mandatory  or  otherwise,  to 
pay  such  sum  of  money,-  not  exceeding  for  each  carrier 
or  person  in  default  the  sum  of  $ioo  per  day,  for  every  day 
after  a  day  to  be  named  in  the  order  that  such  carrier  or 
other  person  shall  fail  to  obey  such  injunction  or  other  proper 
process,  mandatory  or  otherwise ;  and  such  money  shall  be 
payable  to  the  school  fund  of  the  county  in  which  such  pro- 
ceeding is  pending;  and  payment  thereof  may,  without  prej- 
udice to  any  other  mode  of  recovering  the  same,  be  enforced 
by  attachment  or  order  in  the  nature  of  a  writ  of  execution, 
in  like  manner  as  if  the  same   had  been  recovered   by   final 
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decree  in  personam  in  such  court.  When  the  subject  in 
dispute  shall  be  of  the  value  of  $ioo  or  more,  either  party  to 
such  proceeding  before  such  court  may  appeal  to  the  proper 
appellate  court  in  the  state,  in  the  same  manner  that  appeals 
are  taken  from  such  courts  in  this  state  in  other  proceedings 
involving  like  sums  of  money;  but  such  appeal  shall  not 
operate  to  stay  or  supersede  the  order  of  the  court  or  the  execu- 
tion of  any  writ  or  process  thereon,  unless  stay  of  proceed- 
ings be  ordered  by  the  court  from  which  the  appeal  is  taken, 
or  by  the  appellate  court  to  which  the  appeal  is  taken,  upon 
the  application  of  the  appealinff  party.  Whenever  any  such 
petition  shall  be  filed  by  the  commissioners  as  aforesaid  it 
shall  be  the  duty  of  the  attorney  general,  when  requested  by 
said  commissioners,  to  prosecute  the  same.  All  proceedings 
commenced  upon  such  petition  shall,  upon  application  of  the 
petitioner,  be  advanced  upon  the  docket  and  take  precedence 
of  any  other  case  upon  the  docket  except  criminal  cases.  The 
costs  of  such  proceedings  may  be,  with  the  approval  of  the 
attorney  general  and  governor  of  the  state,  when  such  suit  is 
brought  by  any  private  person,  and  when  brought  by  said 
commissioners  shall  be  ordered  by  the  commissioners  to  be 
paid,  in  the  first  instance,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated;  and  if  upon  final  hearing  the 
decision  is  against  the  said  common  carrier  or  other  person 
against  whom  the  proceeding  is  being  prosecuted,  such  com- 
mon carrier  or  person  shall  be  liable  for  the  costs,  for  which 
judgment  may  be  rendered  as  in  any  other  case." 

Under  the  authority  of  these  statutes,  upon  a  hearing  after 
complaint  and  notice,  the  railroad  commissioners  found  that 
the  railway  company  was  charging  excessive  and  illegal  rates 
for  travel  over  what  is  known  as  the  Boonville  bridge  across 
the  Missouri  river,  and  made  and  entered  of  record  an  order 
directing  it  to  discontinue  such  charges.  This  order  was 
dated  July  22,  1895.  The  railway  company  not  complying 
with  the  order,  a  suit  was  instituted  on  August  17,  1895,  in 
the  circuit  court  of  Cooper  county,  Missouri,  by  such  com- 
missioners, setting  forth  the  facts  and  praying  process,  man- 
datory or  otherwise,  to  restrain  the  defendant  from  further 
continuing  to  violate  the  law  and  the  order  of  the  commis- 
sioners. The  company  in  due  time  filed  a  petition  for 
removal  to  the  circuit  court  of  the  United  States,  alleging  that 
it  was  a  corporation  created  and  existing  under  the  laws  of 
the  state  of  Kansas  and  a  citizen  of  that  state,  and  that  the 
plaintiffs  were  citizens  of  the  state  of  Missouri.  No  question 
was  made  as  to  the  sufficiency  of  the  petition  and  bond  in 
respect  to  any  formal  matter.  The  state  court  refused  to 
order  the  removal,  notwithstanding  which  the  railway  company 
took  a  transcript  of  the  record  and  filed  it  in  the  Federal  court, 
where  a  motion  to  remand  was  made  and  overruled.  97  Fed. 
113.  The  state  court,  after  refusing  to  order  the  removal, 
proceeded  with  the  hearing  of  the  case,  the  railway  company 
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declining  to  take  any  part  therein.  On  such  hearing  a  decree 
was  entered  in  accordance  with  the  petition  of  the  railroad 
commissioners.  This  decree  was  appealed  to  the  supreme 
court  of  the  state,  and  by  that  court  on  June  30,  1899, 
affirmed.     151  Mo.  644,  52  S.  W.  351. 

Mr.  George  P.  B.  Jackson  for  plaintiff  in  error. 
Messrs.  Edward  C.  Crow  and   Samuel  B.  Jeffries  submitted 
the  case  for  defendant  in  error. 

MR.  JUSTICE  BREWER  delivered  the  opinion   of  the 
court : 

The  single  question  presented  for  our  consideration  is 
whether  the  railv^ay  company  was  entitled  to  remove  this  suit 
from  the  state  to  the  Federal  court.  The  state  court  refused 
the  removal,  and  the  Federal  court,  on  the  other  hand,  denied 
a  motion  to  remand.  Under  these  circumstances  this  court 
has  jurisdiction  to  determine  whether  there  was  error  on  the 
part  of  the  state  court  in  retaining  the  case.  Removal  Cases, 
100  U.  S.  457,  sub  nom.  Meyer  v.  Delaware  R.  Constr.  Co. 
21;  L.  Ed.  593;  Stone  v.  South  Carolina,  117  U.  S.  430,  29  L. 
Ed.  962,  6  Sup.  Ct.  Rep.  799;  Missouri  P.  R.  Co.  v.  Fitzgerald, 
160  U.  S.  556.  582,  40  L.  Ed.  536.  1542.  16  Sup.  Ct.  Rep.  389. 
.  On  the  face  of  the  record  the  railway  company  was  entitled 
to  a  removal.  The  plaintiffs  were  citizens  of  Missouri,  the 
state  in  which  the  suit  was  brought.  The  railway  company 
was  a  citizen  of  the  state  of  Kansas.  There  was,  therefore, 
diverse  citizenship,  the  defendant  a  citizen  of  another  state 
than  that  in  which  the  suit  was  brought  petitioning  for  re- 
moval, and  the  removal  appears  perfect  in  form. 

But  it  was  held  by  the  supreme  court  of  the  state  of  Missouri 
that  it  was  proper  to  go  behind  the  face  of  the  record  and 
inquire  who  was  the  real  party  plaintiff,  and,  making  such 
examination,  that  court  decided  that  the  real  party  plaintiff 
was  the  state  of  Missouri.  If  that  conclusion  be  correct  then 
no  removal  in  this  case  was  justifiable,  because  a  state  is  not 
a  citizen  within  the  meaning  of  the  removal  acts.  Stone  v. 
South  Carolina,  117  U.  S.  430,  29  L.  Ed.  962,  6  Sup.  Ct.  Rep. 
799;  Germania  Ins.  Co.  v.  Wisconsin.  119  U.  S.  473,  30  L. 
Ed.  461,  7  Sup.  Ct.  Rep.  260;  Postal  Teleg.  Cable  Co.  v. 
United  States,  is*;  U.  S.  482,  sub  nom.  Postal  Teleg.  Cable 
Co.  V.  Alabama,  39  L.  Ed.  231,  15  Sup.  Ct.  Rep.  192. 

Was  the  state  the  real  party  plaintiff.'*  It  was  at  an  early 
day  held  by  this  court,  construing  the  nth  Amendment,  that 
in  all  cases  where  jurisdiction  depends  on  the  party  it  is  the 
party  named  in  the  record.  Osborn  v.  Bank  of  United  States, 
9  Wheat.  738,  6  L.  Ed.  204.  But  that  technical  construction 
has  yielded  to  one  more  in  consonance  with  the  spirit  of  the 
amendment,  and  in  Re  Ayers,  123  U.  S.  443,  31  L.  Ed.  216, 
8  Sup.  Ct.  Rep.  164,  it  was  ruled  upon  full  consideration  that 
the  amendment  covers,  not  only  suits  against  a  state  by  name, 
but  those  also  against  its  officers,  agents,  and  representatives 

23  (N  s)  A  &  E  R  Cas— 32 
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where  the  state,  though  not  named  as  such,  is  nevertheless  the 
only  real  party  against  which  in  fact  the  relief  is  asked,  and 
against  which  the  judgment  or  decree  effectively  operates. 
And  that  construction  of  the  amendment  has  since  been 
followed.  That  amendment  refers  only  to  suits  brought 
against  a  state.  But  applying  the  same  principles  of  construc- 
tion to  the  removal  acts  and  to  cases  in  which  it  is  claimed 
that  the  state,  though  not  the  nominal,  is  in  fact  the  real, 
party  plaintiff,  it  may  fairly  be  held  that  the  state  is  such  real 
party  when  the  relief  sought  is  that  which  inures  to  it  alone, 
and  in  its  favor  the  judgment  or  decree,  if  for  the  plaintiff, 
will  effectively  operate.  Such  a  case  was  Ferguson  v.  Ross, 
3  L.  R.  A.  322,  38  Fed.  161.  There  an  action  was  brought  in 
the  name  of^  Ferguson,  a  shore  inspector,  against  Ross  and 
others,  to  recover  a  penalty.  The  statute  of  New  York 
authorized  the  suit  to  be  prosecuted  in  the  name  of  the  in- 
spector, but  all  the  moneys  recovered  were  payable  into  the 
treasury  of  the  state,  and  it  was  held  by  the  circuit  court  for 
the  eastern  district  of  New  York  that  the  action  was  one  in 
which  the  real  party  plaintiff  was  the  state.  It  was  for  its 
sole  benefit  that  the  action  was  brought,  and  it  alone  was  to 
be  benefited  by  the  recovery. 

But  this  case  is  not  like  Ferguson  v.  Ross,  and  does  not 
come  within  the  rule  above  stated.  It  is  not  an  action  to 
recover  any  money  for  the  state.  Its  results  will  not  inure  to 
the  benefit  of  the  state  as  a  state  in  any  degree.  It  is  a  suit 
to  compel  compliance  with  an  order  of  the  railroad  commis- 
sioners in  respect  to  rates  and  charges.  The  parties  interested 
are  the  railway  company,  on  the  one  hand,  and  they  who  use 
the  bridge,  on  the  other;  the  one  interested  to  have  the 
charges  maintained  as  they  have  been,  the  others  to  have 
them  reduced  in  compliance  with  the  order  of  the  commis- 
sioners. They  are  the  real  parties  in  interest,  and  in  respect 
to  whom  the  decree  will  effectively  operate. 

It  is  true  that  the  state  has  a  governmental  interest  in  the 
welfare  of  all  its  citizens,  in  compelling  obedience  to  the  legal 
orders  of  all  its  officials,  and  in  securing  compliance  with  all 
its  laws.  But  such  general  governmental  interest  is  not  that 
which  makes  the  state,  as  an  organized  political  community, 
a  party  in  interest  in  the  litigation,  for  if  that  were  so  the 
state  would  be  a  party  in  interest  in  all  litigation ;  because  the 
purpose  of  all  litigation  is  to  preserve  and  enforce  rights  and 
secure  compliance  with  the  law  of  the  state,  either  statute  or 
common.  The  interest  must  be  one  in  the  state  as  an  artificial 
person.  Reagan  v.  Farmers*  Loan  &  T.  Co.  154  U.  S.  362- 
390,  38  L.  Ed.  1014-1021,  4  Inters.  Com.  Rep.  560,  14  Sup. 
Ct.  Rep.  1047. 

While  not  controverting  these  general  propositions,  the 
supreme  court  of  the  state  was  of  the  opinion  that  the  state 
had  a  direct,  pecuniary  interest  in  the  result  of  the  litig^ation, 
by  virtue,    first,    of  its    possible    liability    for    costs,   and. 
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secondly,  because  were  the  litigation  pushed  to  the  extreme 
there  might  be  penalties  imposed  which  would,  when  collected, 
pass  into  the  school  fund  of  the  state.     We  quote  its  language : 

"This  section  of  the  statute  makes  provision  for  a  civil 
action  to  enforce  the  requirement  in  behalf  of  two  classes  of 
persons :  First, '  the  board  of  railroad  commissioners ; '  second, 
*any  person  or  company  interested  in  such  order  or  require- 
ment/ Now,  while  in  actions  under  the  statute  by  persons 
of  the  second  class,  which  generally  will  be  shippers  or  pas- 
sengers, the  state  has  no  pecuniary  interest,  it  is  not  so  in 
actions  under  this  statute  by  persons  of  the  first  class,  its  board 
of  railroad  commissioners.  In  such  actions  it  abandons  its 
governmental  character,  enters  a  court  of  competent  jurisdic- 
tion as  a  suitor  under  the  law,  incurs  the  same  liability  for 
costs  and  expenses  as  does  any  other  suitor,  to  be  paid  under 
the  express  provision  of  the  statute  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  and  is,  moreover, 
pecuniarily  interested  not  only  by  reason  of  the  liabilities  it 
incurs  in  the  action,  but  because  of  its  pecuniary  interest  in 
the  judgments  which  may  be  obtained  and  which  when  pushed 
to  the  final  extremity  of  execution  may  result  in  the  payment 
of  penalties,  not  directly  into  the  state  treasury,  it  is  true,  but 
into  the  treasury  of  one  of  its  political  subdivisions  for  the 
benefit  of  the  public  schools,  to  the  establishment  and  main- 
tenance of  which  its  credit  is  pledged  by  the  organic  law.  It 
seems  to  us,  therefore,  that  the  state,  in  addition  to  its  govern- 
mental, has  a  real  pecuniary,  interest  in  the  subject-matter  of 
this  pontroversy,  and  that  the  suit  is  being  prosecuted  for  its 
benefit  in  every  sense,  and  is  not  subject  to  removal  to  the 
United  States  court,  and  we  so  hold." 

We  are  unable  to  concur  in  these  views.  Whatever  may  be 
the  result  of  any  subsequent  or  ancillary  proceeding,  the 
direct  object  of  this  suit  is  to  obtain  a  decree  of  the  court  com- 
manding the  railway  company  to  comply  with  the  order  of  the 
commissioners.  Such  a  decree  is  similar  to  the  ordinary 
decrees  of  a  court  of  equity,  and  it  is  familiar  that  a  court  of 
equity  may  enforce  compliance  with  its  orders  and  decrees  by 
penalties  upoii  the  delinquents.  So  that  if  this  possible 
pecuniary  result  is  sufficient  to  make  the  state  the  real  party 
plaintiff  it  would  follow  that  in  Missouri  the  state  is  the  real 
party  plaintiff  in  every  equity  suit,  because  in  every  equity 
suit  such  penalties  may  be  imposed. 

Neither  can  it  be  held  that  the  state's  voluntary  assumption 
of  the  costs  of  the  litigation  when  the  decree  is  adverse  to  the 
railroad  commissioners  makes  it  the  real  party  plaintiff. 
That  is  simply  an  incidental  matter,  and  does  not  determine 
its  relations  to  the  suit  any  more  than  its  payment  of  the 
salary  of  the  judge,  fees  of  jurors,  or  any  other  expenses  of 
the  litigation.  We  are  of  opinion,  therefore,  that  the  party 
named  in  the  record  as  plaintiff  is  the  real  party  plaintiff,  and 
that  the  voluntary  assumption  by  the  state  of  the  costs  in  some 
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contingrencies  of  the  litisration,  or  the  indirect  and  remote 
pecuniary  results  which  may  follow  from  a  disobedience  of 
the  orders  of  the  court,  do  not  make  it  the  party  to  whom 
alone  the  relief  sought  inures,  and  in  whose  favor  a  decree  for 
the  plaintiff  will  effectively  operate. 

The  judgment  of  the  Supreme  Court  of  the  State  of 
Missouri  is  reversed,  and  the  case  remanded  to  that  court  for 
further  proceedings  not  inconsistent  with  this  opinion. 

MR.  JUSTICE  GRAY  was  not  present  at  the  argument, 
and  took  no  part  in  the  decision  of  this  case. 


Younkin  eiai.  v,  Milwaukee  Light,  Heat  &  Traction  Co. 

(Supreme  Court  of  IVisconsin,  Nov.Sy  1901.) 

[87  N.  W.  Rep.  861.] 

Eminent  Domain— Authority  to  Condemn  Right  of  Way  for  Street  Rail- 
ways. 

Under  Rev.  St.  1898,  \  1863a,  as  amended  May  2,  1899,  authorizing^ 
the  exercise  of  the  right  of  eminent  domain  by  street  railway  com- 
panies, but  providing  that  such  right  should  not  extend  to  any  public 
thoroughfare  in  a  town  or  village,  a  street  railway  company  is  with- 
out authority  to  condemn  a  right  of  way  through  a  street,  so  that, 
where  a  street  railway  was  constructed  through  a  street,  the  owners 
of  the  servient  estate  are  not  restricted  to  condemnation  proceedings 
under  section  1852,  providing  that  the  landowner  may  institute  such 
proceedings  if  the  railroad  fails  to,  but  are  entitled  to  damages  and 
abatement. 

Unlawful  Construction  of  Street  Railway — Actions — Joinder.* 

Adjoining  owners  of  the  servient  estate  in  a  street  in  which  a  street 
railway  has  been  unlawfully  constructed  have  a  right  to  sue  jointly 
for  abatement. 

Same — Same — Same. 

The  owners  of  lots  of  various  widths  and  locations  abutting  on  a 
street  in  which  a  street  railway  has  been  unlawfully  constructed  can- 
not sue  jointly  for  damages  in  a  gross  sum. 

Appeal  from  circuit  court,  Waukesha  county;  James  J. 
Dick,  Judge. 

Action  by  Ornie  Younkin  and  others  against  the  Milwaukee 
Light,  Heat  &  Traction  Company.  From  an  order  overruling 
a  demurrer  to  the  complaint,  defendant  appeals.     Reversed. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to  a 
complaint  alleginsr,  in  effect,  that  at  the  time  of  the  com- 
mencement of  the  action  the  several  plaintiffs  were  the  owners 
in  fee  simple  and  in  severalty  of  the  several  lots  of  land  therein 
described,  each  lot  fronting:  and  abutting:  upon  Lincoln  avenue 
in  the  city  of  Waukesha,  such  lots  having  an  aggregate  front- 

*As  to  whether  a  street  railway  is  an  additional  servitude,  see  Tay- 
lor V,  Portsmouth  K.  &  Y.  St.  Ry.  (Me.),  10  Am.  &  Eng.  R.  Cas., 
N.  S.,  215,  and  notes,  221;  Ashland,  etc.,  Ry.  Co.  v.  Faulkner  (Ky.), 
10  Am.  &  Eng.  R.  Cas. ,  N.  S. ,  223,  and  note,  230  et  seq. ;  23  Am. 
Si  Eng.  Enc.  L/aw  946  et  seq.  ;  7  Rap.  &  Mack's  Dig.  352  et  seq. 
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age  on  both  sides  of  said  avenue  of  about  2,000  feet,  bein^ 
between  Hartwell  avenue  and  the  eastern  limits  of  the  city 
of  Waukesha;  that  the  title  of  the  respective  plaintiffs  to  said 
several  lots  extended  to  the  center  line  of  Lincoln  avenue, 
subject  only  to  the  right  of  the  public  to  travel  over  and  upon 
that  avenue,  and  to  use  the  same  as  and  for  a  public  highway ; 
that  Lincoln  avenue  was  the  main  highway  in  the  city,  and 
was  60  feet  wide,  and  had  been  dedicated  to  the  public  as  a 
highway,  and  ev6r  since  such  dedication  had  been  the  main 
thoroughfare  running  through  the  city;  that  the  defendant 
was  a  corporation,  created  and  organized  under  and  by  virtue 
of  chapter  86.  and  sections  1862  and  1863  of  chapter  87,  of  the 
Revised  Statutes  of  this  state,  and  the  laws  amendatory 
thereof  and  supplemental  thereto,  December  14,  1898;  that 
its  business  was  and  is,  under  its  articles  of  incorporation,  to 
construct,  equip,  maintain,  and  operate  street  railways  in 
the  city  and  county  of  Milwaukee  and  elsewhere  in  this  state, 
and  to  purchase  or  otherwise  acquire,  take,  hold,  and  operate 
real  and  personal  property,  rights,  privileges,  ordinances,  and 
franchises,  and  any  other  enterprise  suitable  for  or  in 
furtherance  of  the  business  and  purpose  of  such  corporation, 
as  more  fully  appears  from  a  copy  of  the  articles  of  incor- 
poration thereunto  annexed  and  made  a  part  thereof ;  that  by 
virtue  of  such  articles  the  defendant  claims  to  be  authorized 
and  empowered  to  build  and  operate  a  street  railway  system, 
to  be  propelled  by  electric  or  other  power,  for  the  trans- 
portation and  carriage  of  passengers,  mail,  express,  merchan- 
dise, and  other  freight  in  the  city  and  county  of  Milwaukee 
and  elsewhere  in  this  state;  that  in  pursuance  of  such 
authority  the  defendant,  in  May,  1898,  caused  to  be  built, 
constructed,  and  equipped  an  electric  railway  from  the  city  of 
Milwaukee  to  P^waukee  Lake,  at  a  point  about  seven  miles 
northwesterly  from  the  city  of  Waukesha ;  that  such  electric 
railway  line  passed  and  now  passes  through  the  city  of 
Waukesha,  and  in  so  doing  traversed  and  now  traverses  said 
Lincoln  avenue  over  its  entire  length,  of  about  one-half  a  mile, 
from  the  eastern  limits  of  the  city  of  Waukesha  to  Hartwell 
avenue;  that  such  system  and  line  of  railway  was  and  is  of 
the  overhead  trolley  system  throughout  its  entire  length,  and 
for  the  operation  of  the  same  used  a  large  copper  wire,  sus- 
pended about  18  feet  above  the  track,  held  in  place  by  numer- 
ous poles  20  feet  high  planted  upon  each  side  of  the  track, 
from  which  were  strung  other  wires  to  connect  with  and  sus- 
pend such  trolley  wires;  that  such  wires  were  at  all  times 
heavily  charged  with  electricity  for  the  operation  of  cars  and 
trains  upon  said  railway;  that  prior  to  August  i,  1900,  the 
defendant  had  but  one  railway  track  on  Lincoln  avenue,  and 
that  was  located  in  the  center  of  that  avenue,  and  consisted  of 
heavy  T  rails  upon  wooden  ties;  that  since  that  time  the 
defendant  moved  such  track  and  constructed  another  addi- 
tional track,  of  similar  materials  and  construction,  in  Lincoln 
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the  general  nature  and  purpose  of  the  defendant  corporation, 
the  opinion  of  the  court  continues;  ''But  with  no  provision 
for  condemning  lands  or  acquiring  the  right  of  way,  nor  for 
joining  and  uniting  with  other  railways  in  forming  crossings, 
intersections,  and  connections,  nor  in  adjusting  differences  in 
case  of  disagreement,  as  required  by  statute  in  the  case  of 
steam  railways.''  This  is  made  more  plain  by  more  recent 
cases  in  this  court.  Zehren  v.  Light  Co.,  99  Wis.  83,  89,  98, 
99,  74  N.  W.  538,  41  L.  R.  A.  571;.  67  Am.  St.  Rep.  844; 
Kruegerv.  Telephone  Co.,  106  Wis.  103,  104,  81  N.  W.  1041, 
50  L.  R.  A.  298;  Linden  Land  Co.  v.  Milwaukee  Electric 
Ry.  &  Light  Co.,  107  Wis.  511,  512,  83  N.  W.  851.  The 
result  is  that  the  defendant  entered  upon  Lincoln  avenue  and 
laid  its  single  track,  and  then  started  to  lay  its  double  track, 
making  excavations,  obstructing  the  street,  and  interfering 
with  the  rights  of  the  respective  plaintiffs  in  passing  to  and 
from  their  honies  and  places  of  business,  as  stated,  without 
any  authority  of  law  for  such  invasion  of  such  private  rights. 
There  can  be  no  question  but  what,  in  the  absence  of  any 
statute  for  condemnation,  the  abutting  owners  in  such  a  case 
may  resort  to  the  ordinary  actions  at  law  or  in  equity.  Davis 
V.  Railroad  Co.,  12. Wis.  16;  Ford  v.  Railroad  Co.,  14  Wis. 
609,  80  Am.  Dec.  791;  Powers  v.  Bears,  12  Wis.  214,  78  Am. 
Dec.  733;  Shepardson  v.  Railroad  Co.,  6  Wis.  605.  The 
principal  object  of  this  action  is  to  abate  such  nuisance,  com- 
mon to  all  the  plaintiffs,  and  to  restrain  the  defendant  from 
further  erecting  any  such  obstructions  upon,  or  in  any  manner 
interfering  with,  the  lands  of  the  plaintifis.  or  any  of  them. 
It  is  well  settled  in  this  state  that,  **  where  the  erection  of  a 
nuisance  will  cause  private  and  special  damage  to  each  of 
several  persons,  they  have  a  common  right  to  prevent  its  erec- 
tion, and  may  join  as  complainants  in  a  bill  for  that  purpose, 
or  to  abate  it  after  it  is  erected."  Barnes  v.  City  of  Racine^ 
4  Wis.  4S4;  Pettibonev.  Hamilton,  40  Wis.  415.  416;  Kaukauna 
Water  Power  Co.  v.  Green  Bay  &  M.  Canal  Co.,  75  Wis.  385, 
392,  44  N.  W.  638 ;  Grand  Rapids  Water  Power  Co.  v.  Bensley, 
75  Wis.  399.  402,  403,  44  N.  W.  640;  Linden  Land  Co.  v. 
Milwaukee  Electric  Ry.  &  Light  Co.,  107  Wis.  507,  508,  83  N. 
W.  8s  I.  To  the  same  effect  are  decisions  in  other  states.  Reid 
V.  Gifiord,  i  Hopk.  Ch.  416;  Murray  v.  Hay,  i  Barb.  Ch.  5Q,  43 
Am.  Dec.  773;  Id.,4Sandf.  Ch.  362;  Brady  v.  Weeks,  3  Barb. 
157;  Strobel  v.  Salt  Co.,  164  N.  Y.  323,  58  N.  E.  142,  51  L. 
R.  A.  687,  79  Am.  St.  Rep.  643 ;  Rowbotham  v.  Jones,  47  N. 
J.  Eq.  337,  20  Atl.  7:^1,  19  L.  R.  A.  663.  Thus,  in  the  last 
case  cited,  it  is  held  that  '^a  nuisance  is  common  to  several 
complainants  when  it  affects  all  of  them,  not  precisely  at  the 
same  instant  and  in  the  same  degree,  but  at  the  same  period 
of  time  and  in  a  similar  way,  so  that  the  same  relief  may  be 
had  in  the  suit,  whether  there  be  one,  two,  or  a  dozen  plain- 
tiffs.*' Had  the  defendant  turned  a  stream  of  water  upon 
Lincoln  avenue,  so  as  to  flow  along  the  same,  and  over  the 
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lands  of  the  respective  plaintiffs  as  abutting  owners  thereon, 
there  would  be  no  question  about  the  right  of  the  plaintifis  to 
join  in  an  action  to  restrain  such  use  of  the  street  and  to  abate 
such  nuisance.  The  construction  of  the  railway  in  the  man- 
ner described  is  equally  unlawful.  In  the  Telephone  Case 
this  court  recently  held  that  ''the  erection  and  maintenance 
of  a  telephone  pole  in  the  street  in  front  of  the  show  window 
of  a  store  buildine,  interfering:  with  the  proper  use  and  enjoy- 
ment of  the  property,  is  a  continuing  trespass  upon  the  land, 
and  a  nuisance,  which  a  court  of  equity  will  abate."  Krueger 
V.  Telephone  Co.,  io6  Wis.  gy,  8i  N.  W.  1041,  ^'>  L.  R.  A. 
298.  We  must  hold  that  the  plaintiffs  have  a  common  right 
of  action,  and  that  the  complaint  states  facts  sufficient  to  con- 
stitute a  good  cause  of  action  for  such  injunction  and  to  abate 
such  nuisance. 

The  other  ground  of  demurrer  is  that  several  causes  of  action 
have  been  improperly  united.  As  indicated,  the  respective 
plaintifis  own  2Q  different  lots  in  severalty,  abutting  on  Lin- 
coln avenue.  One  has  a  frontage  of  only  38  feet  and  4  inches, 
and  another  of  1 57  feet  and  4  inches,  and  the  others  ranging 
between.  The  complaint  alleges  that  the  plaintifis  have 
already  sustained  damages  in  the  sum  of  $5,000,  and  demands 
judgment  in  favor  of  the  plaintifis  for  that  amount  for  past 
damages.  Obviously  the  amount  of  damage  to  the  respective 
lots  must  difier  more  or  less,  depending  upon  the  amount  of 
frontage,  the  location,  surface,  and  nature  of  the  ground,  etc. 
To  ascertain  such  damages  with  any  degree  of  certainty  would 
necessarily  require  a  separate  trial  as  to  several,  if  not  all,  of 
the  lots  in  question.  In  one  of  the  cases  in  this  court,  brought 
by  several  plaintifis  to  restrain  the  diversion  of  water,  cited 
above,  it  was  contended  that  several  causes  of  action  were  im- 
properly united.  Grand  Rapids  Water  Power  Co.  v.  Bensley, 
75  Wis.  401,  402,  44  N.  W.  641.  Mr.  Justice  Taylor,  speaking 
for  the  court  in  that  case,  said:  ^^It  is  clear  there  would  be 
a  misjoinder  of  causes  of  action  if  the  plaintifis  sought  any 
relief  for  the  mere  injury  to  t  he  soil  and  freehold  of  the  plain- 
tiff the  Grand  Rapids  Water  Power  Company.  No  such 
relief  is,  however,  sought  by  the  plaintiffs  or  prayed  for  by 
them  in  the  complaint.  ♦  *  ♦  The  only  relief  prayed  for 
is  a  perpetual  injunction  restraining  the  defendant  from 
diverting  the  water  of  said  river  from  its  accustomed  flow  to 
the  plaintiffs'  mills  and  water  powers.  No  damiages  are 
claimed  for  the  injury  done  to  the  soil  and  freehold  of  the 
Grand  Rapids  Water  Power  Company.  There  is,  therefore, 
no  improper  joinder  of  causes  of  action."  It  is  stated  by  a 
distinguished  author  on  such  subjects  that  ^ 'where  several 
persons  are  injured  by  a  common  nuisance,  although  varying 
in  degree,  but  having  a  common  effect,  they  may  join  in  a  bill 
for  an  injunction,  but  there  can  be  no  recovery  of  damages.*' 
2  Wood,  Nuis.  (3d  Ed.)  p.  1160,  §  791.  As  the  result  of  an 
able  opinion  by  Chancellor  Walworth  in  one  of  the  cases  cited 
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and  followed  by  Chief  Justice  Whiton  in  Barnes  v.  City  of 
Racine,  supra,  it  was  held  that  ''there  is  no  inflexible  rule  as 
to  joinder  of  parties  in  the  court  of  chancery.  Yet,  as  a  gen- 
eral principle,  several  complainants,  having:  distinct  and 
independent  claims  to  relief  agrainst  a  defendant,  cannot  join 
in  a  suit  for  the  separate  relief  of  each.  Nor  can  a  single 
complainant,  having  distinct  and  independent  claims  to  relief 
against  two  or  more  defendants  severally,  join  them  in  the 
same  bill.  But  there  are  many  exceptions  to  this  rule,  and 
the  court  exercises  a  sound  discretion  in  determining  whether 
there  is  a  misjoinder  of  parties  under  the  particular  circum- 
stances of  each  case.*'  Murray  v.  Hay,  i  Barb.  Ch.  59,  43 
Am.  Dec.  773.  In  that  case  past  damages  to  the  respective 
complainants  by  reason  of  the  alleged  nuisance  was  prayed, 
and  objection  to  the  bill  was  made  on  that  ground  and  sus- 
tained. The  court  refused  to  allow  the  bill  to  be  amended 
by  striking  out  the  name  of  one  of  the  complainants, 
but  allowed  it  to  be  amended  by  striking  out  the  claim 
for  such  damages.  Page  65,  i  Barb.  Ch.,  and  page  777, 
43  Am.  Dec.  The  same  rule  has  been  sanctioned  in  more 
recent  cases  in  that  state.  Brady  v.  Weeks,  3  Barb.  157, 
160;  Lynch  v.  Railway  Co.,  129  N.  Y.  286,  29  N.  E.  315,  m 
L.  R.  A.  287,  26  Am.  St.  Rep.  523.  The  same  rule  is 
sanctioned  in  a  long  line  of  cases  in  New  Jersey,  in  the  first 
of  which  it  was  held  that  ''the  court  will  not  permit  several 
plaintiffs  to  demand  by  one  bill  several  matters  perfectly  dis- 
tinct and  unconnected  against  one  defendant,  nor  one  plaintiff 
to  demand  several  matters  of  distinct  natures  against  several 
defendants."  Marselis  v.  Banking  Co.,  i  N.  J.  Eq.  31; 
Davidson  v.  Isham,  9  N.  J.  Eq.  186;  Hinchman  v.  Railroad 
Co.,  17  N.  J.  Eq.  75,  86  Am.  Dec.  252;  Railroad  Co.  .v. 
Prudden,  20  N.  J.  Eq.  530;  Demarest  v.  Hardham,  34  N.  J. 
Eq.  469;  Rowbotham  v.  Jones,  supra.  Several  of  these 
cases  are  street  railway  cases.  We  must  hold  that  the  second 
ground  of  demurrer  was  improperly  overruled. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded,  with  direction  to  overrule  the  first  ground  of 
demurrer  and  sustain  the  second  ground  of  demurrer,  and  for 
further  proceedings  according  to  law. 


Virginia  &  S.  W.  Ry.  Co.  v.  Crow  et  cU. 

{Supreme  Court  of  Tennessee^  Sept,  21^  igoi,) 

[64  S.  W.  Rep.  485.  ] 

Right  of  Way— Whether  Deed  Required  Company  to  Enter  within  Cer- 
tain Period.* 
A  deed  grantingf  a  railroad  company   a    right   of   way   of  a  certain 
width  across  grantor's  property,    followed   by  the   clause,  **this  right 
of  way  to  be  exclusive  for  one  year,*'  does  not  impose  on  the  company 

*As  to  the  construction  of  deeds  to  railway  companies,  see  generally, 
4  Rap.  &  Mack's  Dig.  7  et  seq. 
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the  duty  of  entering:  within  the  year  under  penalty  of  a  reversion  of 
the  g'rant,  but  merely  g'ives  to  the  company  an  exclusive  right  for 
one  year  to  a  way  over  grantor's  land,  after  which  the  grantor  is  at 
liberty  to  grant  other  rights  of  way  to  other  companies. 

Same  -  Adverse  Possession. 

Where  a  railroad  company  to  which  a  right  of  way  is  conveyed  fails 
to  enter  on  and  occupy  the  premises,  and  the  grantor  fences  up  the 
property  and  remains  in  undisturbed  possession  thereof  for  over  seven 
years,  the  grantor's  possession  is  not  adverse  to  the  company,  so  as 
to  terminate  its  title. 

Error  to  circuit  court,  Carter  county;  H.  T.  Campbell, 
Judge. 

Action  by  Elizabeth  Crow  and  others  against  the  Virginia 
&  Southwestern  Railway  Company.  From  a  judgment  in 
favor  of  plaintiffs,  defendant  brings  error.     Reversed. 

Tipton  &  Miller  and  Curtin  &  Haynes,  for  plaintiff  in  error. 
Seinerly,  Allen  &  Clark,  for  defendants  in  error. 

BEARD,  J.  This  is  an  action  to  recover  damages  for  the 
alleged  taking  and  appropriation  for  railroad,  purposes  of  a 
right  of  way  through  the  premises  of  the  defendant  in  error. 
The  railway  company  relies  on  a  deed  from  the  owners  of  the 
premises  granting  in  1890  a  right  of  way  to  the  B.,  E.  &  W. 
N.  C.  Railroad  Company.  To  this  the  plaintifi  below  replied 
— First,  that  by  its  terms,  under  conceded  facts,  the  deed  or 
grant  became  inoperative  at  the  expiration  of  12  months  from 
its  date ;  and,  second,  an  adverse  possession  for  7  years. 

The  facts  disclosed  are  that  the  B.,  E.  &  W.  N.  C.  Railroad 
Company  some  time  after  receiving  its  deed  of  a  right  of  way 
over  the  property  in  question,  and  before  the  construction  of 
its  projected  road,  fell  into  financial  straits,  and  its  creditors 
instituted  proceedings  in  a  court  of  competent  jurisdiction  to 
wind  it  up  as  an  insolvent  corporation.  Pending  these  pro- 
ceedings the  grantors  inclosed  the  property  through  which 
the  right  of  way  was  granted,  and  had  been  in  possession  of 
and  cultivating  the  same  for  seven  years  before  the  appropria- 
tion complained  of  in  the  present  action.  This  appropriation 
was  made  by  the  present  plaintiff  in  error,  which  holds  under 
a  title  acquired  at  a  foreclosure  sale  made  under  a  decree  pro- 
nounced in  the  insolvent  cause,  which  subjected  to  sale  all  the 
property,  including  the  right  of  way,  of  the  B. ,  E.  &  W.  N. 
C.  Railroad  Company.  The  contention  that  the  right  of  way 
granted  in  1890  had  expired  by  limitation  at  the  time  the 
present  claimant,  the  plaintiff  in  error,  entered  into  pos- 
session, rests  on  a  clause  of  the  deed  which,  following  its 
granting  parts  as  to  a  right  of  way  80  feet  wide,  and  across 
the  small  farm  of  the  grantors,  is  as  follows:  ''This  right  of 
way  to  be  exclusive  for  one  year.'*  The  trial  judge  con- 
strued this  as  a  limitation  upon  the  grant,  and  in  effect  told 
the  jury  that  if  they  should  find  the  grantee  did  not  construct 
its  road,  or  perform  labor  in  so  doing,  within  one  year  from 
the  dater  of  the  grant,  then  the  rights  under  it  terminated,  and 
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nothing  passed  by  virtue  of  it  to  its  successor,  the  plaintiff  in 
error.  He  fell  into  error  in  this  construction.  There  had 
clearly  been  granted,  fully  and  unreservedly,  a  right  of  way. 
This  grant,  however,  was  in  general  terms.  The  line  to  be 
followed  was  not  designated  or  described  in  the  deed.  Under 
it  the  conveyee,  subject  to  certain  conditions  not  pertinent  to 
this  controversy,  had  a  right  to  locate  its  road  wherever  it 
desired  across  the  grantor's  property.  Now,  to  strengthen 
the  position  of  the  grantee,  and  for  a  limited  time  to  free  it 
from  competition,  possibly  on  the  part  of  other  projected 
railroads,  the  grantor  supplements  his  deed  with  the  above- 
quoted  clause,  so  that  for  one  year  the  grantee  had  the  ex- 
clusive right  to  a  roadbed  over  the  tract.  Within  that  period 
it  was  free  from  all  embarrassment  on  the  part  of  rivals  that 
might  seek  to  build  across  the  same  property.  But  this  ex- 
clusive right  continued  only  for  that  time.  After  that,  while 
the  grantee' could  still  enter  and  assert  its  right  under  the 
deed,  yet  the  right  was  no  longer  a  monopoly.  In  other 
words,  we  think  it  clear  the  clause  in  question  was  introduced 
in  the  interest  of  the  grantee,  and  not  of  the  grantors,  of  the 
deed. 

The  trial  judge  was  also  in  error  in  giving  the  defendants  in 
error  the  benefit  of  the  seven-years  statute.  The  grantors, 
the  defendants  in  error,  were  the  owners  of  the  fee  in  the 
premises,  and.  until  the  railway  company  found  it  essential  to 
assert  its  right  of  way,  they  could  make  use  of  them,  so  that 
their  inclosure  and  cultivation  of  the  same  were  in  no  proper 
sense  adverse  to  the  easement  claimed  by  the  railroad  com- 
pany. The  rule  which  was  held  to  control  in  Railway  Co.  v. 
Telford's  Ex'rs,  89  Tenn.  294,  14  S.  W.  776,  and  Railroad  Co. 
V.  French.  100  Tenn.  209.  43  S.  W.  771,  equally  applies  in 
the  present  case.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded. 


Western  &  A.  R.  Co.  v.  Robinson. 

(Supreme  Court  of  Georgia,  Nov,  8,  /go/.) 
[39  S.  E.  Rep.  950.] 

Railroads— Killing  Stock  on  Track.* 

Where,  in  the  trial  of  a  suit  ag'ainst  a  railroad  company  for  the 
killing^  of  live  stock,  the  plaintiff  shows  the  killing  by  one  of  the 
defendant's  trains,  the  law  raises  a  presumption  of  negligence  against 
the  company.  Where,  however,  the  positive  and  uncontradicted  evi- 
dence of  the  defendant's  employees  shows  that  the  injury  could  not 
be  avoided  by  the  exercise  of  all  ordinary  and  reasonable  care  and 
diligence,  the  presumption  is  rebutted,  and  must  give  way  to  such 
evidence,  and  a  verdict  ag^ainst  the  company  is  contrary  to  law. 
Railroad  Co.  v,  Beason,  37  S.  E.  863,  112  Ga.  553. 

(Syllabus  by  the  Court.) 

*As  to  how  the  presumption  of  negligence  from  injurj'  to  stock  by 
a  train  may  be  rebutted,  see  Cantrell  v,  Kansas  City,  M.  &.  B.  R.  Co. 
(Miss.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  30,  and  note,  31  et  seq. 
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Error  from  superior  court,  Catoosa  county;  A.  W.  Fite, 
Judge. 

Action  by  W.  S.  Robinson  against  the  Western  &  Atlantic 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for  plaintifi  in  error. 
Payne  &  Payne,  for  defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 


Southern  Ry.  Co.  v.  Watson. 

{Supreme  Court  of  Georgia,   Nov.  8,  /goi\) 
[39  S.  E.  Rep.  947.] 

Railroads  — Injury  to  Stock  on  Track.* 

The  evidence  discloses  no  negligence  on  the  part  of  the  railroad 
company  in  the  erection  or  maintenance  of  the  stock  gap  in  passing 
over  which  the  plaintiff's  mule  was  injured,  and  the  verdict  awarding 
damages  to  the  plaintiff  was  therefore  unwarranted. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county;  W.  M.  Henry, 
Judge. 

Action  by  N.  G.  Watson  against  the  Southern  Railway 
Company.  Judgment  for  plaintifi,  and  defendant  brings 
«rror.     Reversed. 

Shumate  &  Maddox,  Geo.  A.  H.  Harris  &  Son,  and  R.  L. 
Chamlee,  for  plaintiff  in  error. 

Harper  Hamilton,  for  defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 

LUMPKIN,  P.  J.,  specially  concurring. 

*As  to  whether  a  presumption  of  negligence  arises  from  the  mere 
fact  that  stock  is  killed  or  injured  by  a  train,  see  Davis  v,  Florida 
Cent.  A  P.  R.  Co.  (S.  Car. ),  5  Am.  &  Eng.  R.  Cas.,  N.  8.,  324,  and  note, 
326  et  seq. ;  Alabama  Midland  Ry.  Co.  z/.  Gassett  (6a.),  Id.  607; 
Texas,  etc.,  Ry.  Co.  v.  Bigham  (Tex.),  6  >  m.  &  Eng.  R.  Cas.,  N.  S., 
791;  1  Rap.  &  Mack's  Dig.  301  et  seq. ;  Central  of  Georiga  Ry.  Co.  v, 
Howard  (Ga. ),  21  Am.  &.  Kng.  R.  Cas.,  N.  S.,  15  et  seq.;  Mire  v. 
Yazoo  &  M.  Val.  R.  Co.  (La.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  761, 
and  foot-note.  See  also,  preceding  case,  and  foot-note. 
*As  to  the  liability  of  railroad  companies  for  killing  stock  on  track  as 
dependent  upon  their  duty  to  fence,  see  1  Rap.  &  Mack's  Dig.  138  et 
seq.;  Kingsbury  v.  Missouri,  K.  &T.  Ry.  Co.  (Mo.),  19  Am.  &  Eng. 
R.  Cas. ,  N.  8. ,  719,  and  notes,  726  et  seq. ;  16  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  481  et  seq. 
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Wbstbrn  &  A.  R.  Co.  V.  Strickland. 

(Supreme  Court  of  Georgia,  Nov.  7,  igoi,) 
[39  S.  E.  Rep.  943.] 

Railroads— Killing  Stock.* 

The  uncontradicted  evidence  being  to  the  e£fect  that  the  plaintiflTa 
mare,  hitched  to  a  dray,  was  left  standing*  in  a  public  street,  with 
the  bridle  rein  thrown  loosely  over  a  hitching  post ;  that  for  some 
reason,  not  disclosed  by  the  record,  the  animal  ran  away  in  the  direc- 
tion of  the  railroad  track  of  the  defendant  company,  and  dashed  into 
the  side  of  a  moving  train,  which  was  at  the  time  passing  over  the 
railroad  crossing ;  and  there  being  no  evidence  of  any  negligence  on 
the  part  of  the  defendant's  employees  in  charge  of  the  train,  contrib- 
uting to  the  damage, — a  verdict  in  favor  of  the  plaintiff  was  contrary 
to  law  and  the  evidence,  and  should  have  been  set  aside  on  motion  for 
a  new  trial.  See  Railroad  Co.  v,  Williams,  18  S.  E.  825,  93  Ga.  253; 
Railroad  Co.  v,  Neidlinger,  35  8.  E.  364,  110  Ga.  329. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Cartersville ;  J.  W.  Harris,  Judge. 

Action  by  Albert  Strickland  against  the  Western  &  Atlantic 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Payne  &  Tye  and  J.  M.  Neel,  for  plaintiff  in  error. 
Jno.  T.  Norris,  for  defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 


Gulp  &  Ship  Island  Railroad  Company ^/a/.,Plfi.  in  Brr.» 
V.  Gborgb  p.  Hbwbs,  Tax  Collector,  etc. 

{Argued  October  75,  /6,  igor.    Decided  November  t8,  /901,) 

[22  Sup.  Ct.  Rep.  26.] 

Repeal  of  Exemption— Whether  Impairment  of  Obligation  of  Contract 
— Federal  Questions. 
A  bill  averring  that  a  railroad  charter,  and  an  exemption  from  tax- 
ation for  a  term  of  twenty  years  contained  therein,  constitute  a  con- 
tract with  the  state,  which  is  violated  by  subsequent  legislation 
repealing  the  exemption,  raises  a  Federal  question  for  which  there 
is  sufficient  color  to  sustain  the  jurisdiction  of  the  Supreme  Court  of 
the  United  States  on  writ  of  error  to  a  state  court  which  has  decided 
against  the  exemption. 

Same — Same— Same — Certificate  of  State  Court  as  Showing  That  Ques- 
tion Was  Passed  upon. 
A  certificate  of  the  chief  justice  of  a  state  court,  stating  that  the 
validity  of  state  legislation  subsequent  to  the  charter  of  a  corporation 
was  drawn  in  question  upon  the  ground  that  it  impaired  the  obliga- 
tion of  a  contract,  and  that  the  decision  was  in  favor  of  the  validity 
of  such  legislation,  may  be  resorted  to,  in  the  absence  of  an  opinion, 
to  show  that  a  Federal  question  which  was  otherwise  raised  in  the 
record  was  actually  passed  upon  by  the  court. 

Exemption  from  Taxation — Construction  of  Charter. 
The  charter  of  the  Gulf  &  Ship  Island  Railroad  Company  granted  by 

*See  generally,  preceding  case,  and  foot-note. 
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Miss,  act  February  23,  1882,  even  if  it  be  considered  as  a  revival  of 
the  rights  and  privileges  which  had  formerly  belonged  to  a  company 
chartered  in  1850,  is  taken  subject  to  the  provision  of  Miss.  Const. 
1869,  which  requires  the  property  of  such  corporations  to  be  taxed, 
like  that  of  individuals,  in  proportion  to  its  value. 

Same — Subrogation  to  Rights  of  Predecessor.* 

A  subrogation  by  statute  of  one  corporation  to  the  rights  and  priv- 
ileges of  a  former  corporation  does  not  include  an  immunity  from 
taxation. 

Sanfie — Exemption  Clause  Subject  to  Repeal. 

The  exemption  from  taxation  for  a  term  of  twenty  years,  which 
Miss,  act  February  23,  1882,  |  18,  assumes  to  give  to  the  railroad 
company  thereby  incorporated,  must,  in  the  light  of  the  state  Con- 
stitution, providing  for  the  taxation  of  the  propertj'  of  corporations 
in  proportion  to  its  value,  and  of  the  prior  decisions  of  the  state 
courts,  be  deemed  to  be  subject  to  the  power  of  the  legislature  to 
alter,  amend,  or  repeal  it. 

Same — Repeal  of  Exemption — Federal  Questions. 

The  question  whether  or  not  a  repealable  exemption  from  taxation, 
g;^iven  by  state  law,  has  been  in  fact  repealed  by  a  subsequent  statute, 
IS  one  which  turns  upon  the  construction  of  a  state  law,  and  is  not 
reviewable  on  writ  of  error  from  the  Supreme  Court  of  the  United 
States  to  a  state  court,  although  it  would  be  otherwise  if  the  exemp- 
tion were  irrepealable  and  thus  constituted  a  contragt. 

Power  to  Tax  Corporate  Privileges.f 
Taxes  upon  the  privileges  of  corporations,    being   taxes  upon  their 

Property,  are  subject  to  the  limitations  of  Miss.  C^nst.  1869,  art.  12, 
{  13,  20,  requiring  the  property  of  corporations  to  be  taxed,  like  that 
of  individuals,  in  proportion  to  its  value. 

In  Error  to  the  Supreme  Court  of  the  State  of  Mississippi 
to  review  a  decision  affirm'ing  a  decree  sustaining:  a  demurrer 
to  a  bill  for  an  injunction  against  the  collection  of  taxes 
assessed  against  a  railroad  company.     Affirmed. 

Statement  by  MR.  JUSTICE  BROWN: 

This  was  a  bill  in  equity  filed  in  the  court  of  chancery  of 
Harrison  county,  Mississippi,  by  the  railroad  company, 
against  the  tax  collector  of  that  county,  to  enjoin  the  collec- 
tion of  certain  property  and  privile&:e  taxes  assessed  against 
the  railroad  company  for  the  fiscal  year  1896. 

The  bill  averred  in  substance  the  inc(5rporation  of  the  rail- 
road company  by  an  act  of  the  legislature  of  the  state  of 
Mississippi,  approved  February  23,  1882,  the  i8th  section  of 
which  act  declared  '^that  said  company,  its  stock,  its  railroads 
and  appurtenances,  and  all  its  property  in  this  state,  necessary 
or  incident  to  the  full  exercise  of  all  powers  herein  granted, 
shall  be  exempt  from  taxation  for  a  term  of  twenty  years  from 
the  passage  of  this  act;"  that  immediately  thereafter  the 
corporation  entered  upon  the  construction  of  its  road,  and  at 
the  time  of  the  filing  of  the  bill  had  about  75  miles  in  opera- 

*As  to  the  taxation  of  corporate  franchises,  see  generall)',  State  v, 
Austin  &  N.  W.  R.  Co.  (Tex.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  556, 
and  foot-note;  7  Rap.  &  Mack's  Dig.  888  et  seq. 

tSec  Yazoo,  etc.,  R.  Co.  v,  Adams  (U.  S. ),  ^  Am.  &  Eng.  R.  Cas., 
N.  S.,  1,  and  extensive  note,  20  et  seq. ;  In  re  Jersey  City  &  B.  Ry. 
Co.  (N.  J.),  23  Am.  &  Eng.  R.  Cas.,  N.  8.,  281,  and  extensive  note« 
282  et  seq. ;  25  Am.  &  Eng.   Enc.  Law  156  et  seq. 
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tion ;  that,  notwithstanding  this  charter  exemption,  the  state 
railroad  commission  has  returned  its  property  for  taxation, 
and  that  defendant  has  demanded,  not  only  a  privilege  tax, 
but  a  property  tax  levied  for  state  and  county  purposes,  and 
threatens  seizure  of  its  property.  Wherefore  an  injunction 
was  prayed. 

To  this  bill  defendant  interposed  a  demurrer  for  want  of 
equity,  and  because  the  exemption  was  a  mere  bounty,  re- 
pealable  at  the  pleasure  of  the  legislature,  and  void  of  any 
element  of  contract.  The  demurrer  was  sustained,  and  leave 
granted  the  plaintiff  to  amend  its  bill.  Thereupon  it  filed  an 
amendment  alleging  that  the  exemption  in  the  charter  con- 
stituted a  contract  between  the  plaintiff  and  the  state,  that 
the  railroad  was  constructed  upon  the  faith  of  such  contract, 
and  that  it  was  not  within  the  power  of  the  state  to  repeal 
the  exemption ;  and  invoking  in  that  connection  the  contract 
clause  of  the  Constitution.  Defendant  again  demurred.  The 
demurrer  was  sustained,  and  an  appeal  granted  to  the  supreme 
court  of  the  state,  which  affirmed  the  decree  of  the  court  be- 
low. Whereupon  plaintiff  sued  out  a  writ  of  error  from  this 
court,  which  defendant  moved  to  dismiss. 

Messrs.  E.  J.  Bowen  and  Edward  Mayes  for  plaintiffs  in 
error. 

Messrs.  R.  C.  Beckett  and  Frank  A.  Critz  for  defendant  in 
error. 

MR.  JUSTICE  BROWN  delivered  the  opinion  of  the  court: 
I.  The  motion  to  dismiss  must  be  overruled.  Counsel  for 
the  railroad  company  appears  to  have  invoked  the  contract 
clause  of  the  Constitution  upon  the  original  argument;  but 
whether  this  be  so  or  not  the  bill  was  subsequently  amended 
under  leave  of  the  court,  by  averring  that  the  charter  and  the 
exemption  from  taxation  contained  in  the  i8th  section  con- 
stituted a  contract  between  the  plaintiff  corporation  and  the 
state  of  Mississippi  that  the  state  would  not  demand  any  taxes 
upon  its  capital,  property,  or  stock  for  the  term  of  twenty  years 
from  the  enactment  of  the  charter ;  and  that,  if  said  exemp- 
tion from  taxation  had  been  repealed,  which  the  company 
denied,  it  was  not  within  the  power  of  the  state  to  repeal  such 
exemption,  for  the  reason  that  the  same  constituted  a  contract 
upon  which  the  company  had  acted,  and  upon  the  faith  of 
which  it  had  constructed  the  road;  and  that  such  repeal  was 
a  violation  of  the  contract  clause  of  the  Constitution.  The 
Federal  question  was  properly  raised,  and  there  is  at  least 
sufficient  color  for  it  to  sustain  our  jurisdiction.  No  opinion 
was  delivered  by  the  supreme  court,  but  the  chief  justice 
certifies  that  the  validity  of  the  state  legislation  subsequent  to 
the  charter  of  1882  was  drawn  in  question  upon  the  ground  of 
its  impairment  of  the  contract  contained  in  such  charter,  and 
that  the  decision  was  in  favor  of  the  validity  of  such  lecisla- 
tion.     While  such  a  certificate  is  insufficient  to  give  us  juris- 
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diction,  where  such  jurisdiction  does  not  appear  in  the  record 
it  may  be  resorted  to,  in  the  absence  of  an  opinion,  to  show 
that  a  Federal  question  which  was  otherwise  raised  in  the 
record  was  actually  passed  upon  by  the  court.  Armstrong  v. 
Athens  County  Treasurer,  i6  Pet.  281,  10  L.  Ed.  965;  Yazoo 
&  M.  Valley  R.  Co.  v.  Adams,  180  U.  S.  41,  48,  45  L.  Ed. 
415,  418,  21  Sup.  Ct.  Rep.  256;  Mississippi  &  M.  R.  Co.  v. 
Rock,  4  Wall.  177,  18  L.  Ed.  .^81;  Parmelee  v.  Lawrence,  11 
Wall.  36,  20  L.  Ed.  48;  Gross  v.  United  States  Mortg.  Co. 
108  U.  S.  477,  27  L.  Ed.  795.  2  Sup.  Ct.  Rep.  940. 

2.  The  bill  set  out,  and,  until  the  argument  in  this  court, 
the  plaintiff  company  relied  solely  upon,  a  charter  granted 
February  23,  1882,  by  the  legislature  of  Mississippi,  to  incor- 
porate the  Gulf  &  Ship  Island  Railroad  Company,  the  i8th 
section  of  which  declared  '^that   in  order  to  encourage  the  \ 

investment  of  capital  in  the  works  which  said  company  is  | 

hereby  authorized  to  construct  and  maintain,  and  to  make  ! 

certain  in  advance  of  such  investment,  and  as  an  inducement  ' 

and  consideration  therefor,  the  taxes  and  burdens  which  this 
state  will  and  will  not  impose  thereon,  it  is  hereby  declared 
.  that  said  company,  its  stock,  its  railroad  and  appurtenances, 
and  all  its  property  in  the  state  necessary  or  incident  to  the 
full  exercise  of  all  the  powers  herein  granted,  shall  be  exempt 
from  taxation  for  a  term  of  twenty  years  from  the  passage  of 
thisacf 

To  strengthen  its  position,  and  to  enable  the  company  to 
rally  to  its  support  an  exemption  antedating  the  Constitution 
of  1869,  upon  which  the  defendant  relies,  the  plaintifi  calls  to 
our  attention  an  act  passed  in  18  so  to  incorporate  the  Gulf  & 
Ship  Island  Railroad  Company,  and  a  further  act  approved 
March  i,  1854,  amendatory  of  that  act,  the  nth  section  of 
which  declares  "that  the  property  and  investments  of  the  com- 
pany connected  with  this  enterprise,  within  this  state,  shall 
not  be  subject  to  taxation  until  the  road  shall  be  in  full 
operation  and  completed. ' ' 

The  position  of  the  plaintiff  in  this  connection  is  that  prior 
to  the  Code  of  1857  there  was  no  general  law  and  no  con- 
stitutional provision  in  any  way  restraining  the  legislature 
from  granting  irrepealable  exemptions,  and  that  the  charter  of 
1882  was  a  mere  continuance  of  the  original  charter  of  1850- 
1854;  that  the  construction  of  the  road  authorized  by  that 
charter  had  never  been  abandoned;  and  that  so  late  as  1872 
the  legislature  had  adopted  a  memorial  to  Congress  praying 
that  a  land  grant  made  by  Congress  in  1858  for  the  benefit  of 
the  Gulf  &  Ship  Island  Railroad  Company,  and  which  had 
lapsed  to  the  United  States  by  the  intervention  of  the  Civil 
War,  might  be  revived  in  favor  of  that  railroad. 

But  we  are  of  opinion  that  the  charter  of  1882  cannot  be 
considered  as  a  revival  or  continuation  of  the  charter  of  1854, 
since  the  names  of  the  incorporators  are  entirely  different,  the 
routes  of  the  two  railroads  are  also  different,  and  no  refer- 

23  (N  S)  A  &  E  R  Cas— 33 
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ence  is  made  in  the  charter  of  1882  to  the  prior  charters^ 
although  the  names  of  the  two  corporations  are  identical. 
There  is  nothing  in  the  act  of  1882  to  indicate  even  the  exist- 
ence of  a  prior  act  incorporating  a  road  under  the  same  name. 
It  is  true  that  at  the  same  session  of  the  legislature  (1882) 
another  memorial  to  Congress  was  adopted  by  the  legislature 
for  a  revival  of  the  grant  of  public  lands  made  by  the  United 
States  in  1856  to  aid  in  the  construction  of  the  Gulf  &  Ship 
Island  Railroad,  but  in  this  very  memorial  it  was  stated  that 
^'at  its  present  session  our  legislature  has  granted  a  new  act 
of  incorporation  with  liberal  provisions,  thus  again  attesting 
the  abiding  and  earnest  interest  felt  by  our  people  in  this 
important  work. '  * 

It  is  also  true  that  on  March  13,  1884,  the  legislature  passed 
another  act  to  facilitate  the  construction  of  the  Gulf  &  Ship 
Island  Railroad,  and  for  other  purposes  the  8th  section  of 
which  declared  ^Hhat  said  Gulf  &  Ship  Island  Railroad 
Company  are  hereby  subrogated  to  all  the  rights  and 
privileges  heretofore  granted  by  the  state  of  Mississippi 
to  the  Gulf  &  Ship  Island  Railroad  Company,  and 
shall  have  the  right  to  use  and  enjoy  such  field  notes» , 
maps,  and  surveys  as  have  been  heretofore  made  in  the 
interest  of  said  road  as  were  authorized  and  granted  by 
the  state  under  the  acts  approved  March  2,  1854,  and  Decem- 
ber 3,  1858.**  This  is  an  effort  to  subrogate  the  new  railroad 
to  the  rights  and  privileges  of  the  former  one,  but  its  language 
contains  an  implied  admission  that,  without  such  subrogation, 
the  rights  and  privileges  of  the  former  company  had  lapsed, 
and  that  a  new  act  was  necessary  to  revive  them.  But  if  the 
act  be  considered  as  a  revival  of  the  rights  and  privileges 
which  had  formerly  belonged  to  the  old  company,  such  rights 
and  privileges  would  be  subordinated  to  the  provisions  of  the 
New  Constitution  of  1869,  which  in  the  meantime  had  been 
adopted.  Planters'  F.  &  M.  Ins.  Co.  v.  Tennessee  use  of 
Memphis,  161  U.  S.  193,  198,  40  L.  Ed.  667,  668,  16  Sup. 
Ct.  Rep.  466.  In  addition  to  all  this,  however,  the  better 
opinion  is  that  a  subrogation  to  the ''rights  and  privileges'* 
of  a  former  corporation  does  not  include  an  immunity  from 
taxation.  Phoenix  F.  &  M.  Ins,  Co.  v.  Tennessee,  161  U.  S. 
174,   40  L.  Ed.  660,  16  Sup.  Ct.  Rep.  471. 

We  are  unable  to  see  that  there  is  anything  in  this  legisla- 
tion to  indicate  that  the  plaintiff  company  stands  in  a  position 
to  escape  the  application  of  the  Constitution  of  1869.  Indeed, 
it  seems  to  us  entirely  clear  that  the  injection  of  the  charter 
of  18SO-1854  into  this  case  was  a  mere  afterthought;  and  that 
the  charter  upon  which  the  plaintiff  must  rely  is  that  of  18^2, 
set  forth  in  this  bill;  and  that  such  charter  must  be  construed 
in  subordination  to  the  Constitution  of  1869,  which  we  now 
proceed  to  consider. 

3.  The  only  provisions  of  the  Constitution  pertinent  to  this 
case  are  the  following  sections  of  article  12: 
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**Sec.  13.  The  property  of  all  corporations  (or  pecuniary 
profit  shall  be  subject  to  taxation  the  same  as  that  of  indi- 
viduals. 

''Sec.  20.  Taxation  shall  be  equal  and  uniform  throughout 
the  state.  All  property  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law.*' 

As  it  is  not  altogether  clear  from  the  language  of  these 
sections  whether  it  was  competent  for  the  legislature  to  grant 
to  a  railroad  company  an  exemption  from  taxation,  it  is  con- 
ceded by  both  sides  to  this  controversy  that  we  are  bound  to 
look  to  the  decisions  of  the  supreme  court  of  Mississippi  at  the 
time  this  charter  was  granted,  for  their  proper  interpretation. 
Douglas  V.  Pike  County,  loi  U.  S.  677,  25  L.  Ed.  968.  While 
the  question  of  contract  or  no  contract  in  a  particular  case  is 
one  which  must  be  determined  by  ourselves,  every  such  alleged 
contract  is  presumed  to  have  been  entered  into  upon  the  basis 
and  in  contemplation  of  the  existing  constitution  and  statuteis, 
and  upon  the  established  construction  theretofpre  put  upon 
them  by  the  highest  judicial  authority  of  the  state.  Taylor  v. 
Ypsilanti,  105  U.  S.  60,  26  L.  Ed.  1008;  Wade  v.  Travis 
County,  174  U.  S.  499,  qog,  43  L.  Ed.  1060,  1064,  19  Sup.  Ct. 
Rep.  715,  and  cases  cited. 

We  are  referred  to  the  case  of  Mississippi  Mills  v.  Cook,  56 
Miss.  40,  decided  in  1878,  four  years  prior  to  this  charter,  as 
settling  the  proper  construction  of  these  sections  of  the  Con- 
stitution. Indeed,  counsel  stipulate  that  the  stockholders  in- 
vested their  money  in  reliance  upon  this  adjudication.  The 
Mississippi  Mills  were  chartered  in  1871  for  the  purpose  of 
manufacturing  cotton  and  woolen  fabrics,  and  in  1872  an  act 
was  passed,  of  which  the  Mississippi  Mills  were  subsequently 
given  the  benefit,  providing  that  all  taxes  upon  the  property 
of  said  company  should  be  applied  to  the  payment  of  debts 
which  the  company  had  incurred  in  the  construction  of  their 
factory.  In  1877  this  act  was  so  far  amended  as  to  be  substan- 
tially repealed;  and  in  1878  the  company  filed  a  bill  in  chancery 
against  the  tax  collector,  setting  up  the  acts  of  1872  and  1873 
as  constituting  a  contract  with  the  company,  and  alleging  that 
the  act  of  1877  impaired  the  obligation  of  such  contract,  and 
was  in  violation  of  the  Constitution  of  the  United  States. 

The  bill  was  held  not  to  be  maintainable,  the  court  decid- 
ing: 

.(i)  That  it  was  not  intended  by  §  13  of  article  12  of  the 
Constitution  to  confer  power  on  the  legislature  to  tax  the 
property  of  corporations,  because  that  existed  without  this 
section  as  an  inherent  legislative  power. 

(2)  That  the  property  of  the  corporations  mentioned  was 
declared  to  be  subject  to  taxation,  that  is,  liable  to  taxation, 
the  same  as  that  of  individuals,  but  it  was  not  necessarily  to 
be  subjected  to  taxation.  Since  overruled  in  Adams  v.  Yazoo 
&  M.  Valley  R.  Co.  77  Miss.  194,  28  So.  956. 

(3)  That  any  legislative  act,  "whether  it   be  a  charter  or 
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other  form  of  law,  which  says  it  shall  be  exempt,  and  not 
subject  to  taxation,  is  in  conflict  with  the  Constitution."  But 
that  the  legislature  might  exempt  property  of  a  certain  class, 
whether  the  owners  were  corporations  or  natural  persons,  but 
corporate  property  could  never  be  placed  beyond  the  reach  of 
the  taxing  power.  **It  may  not  be  taxed,  but  it  must  be  ever 
liable.  It  need  not  be  subjected,  but  it  must  always  be  sub- 
ject, to  taxation,  the  same  as  that  of  individuals,  for  the  Con- 
stitution so  declares.  The  provision  is  mandatory  as  to 
universal  liability  to  be  taxed,  but  permissive  to  the  legislature 
to  tax  the  property  of  such  corporations,  or  exempt  it,  as  it 
may  see  proper,  in  common  with  the  property  of  individuals, 
which  may  be  taxed  or  not  for  the  time  being.'*  See  also 
Vicksburg  Bank  V.  Worrell,  67  Miss.  47,  7  So.  219;  Natchez,  J. 
&  C.  R.  Co.  V.  Lambert,  70  Miss.  779.  13  So.  33. 

(4)  That  it  followed  from  this  that  it  was  competent  for  the 
legislature  to  modify  or  repeal  the  act  of  1872,  and  that  the 
repealing  act  of  1877  was  constitutional,  and  operated  as  a 
repeal  of  the  exemption.  This  was  reaflirmed  in  Attala 
County  Supers,  v.  Kelly,  68  Miss.  40,  8  So.  376;  Natchez,  J. 
&  C.  R.  Co.  V.  Lambert,  70  Miss.  779,  13  So.  33. 

(0  In  a  concurring  opinion,  delivered  by  the  chief  justice, 
he  held  that,  if  the  exemption  were  granted  in  the  form  of  a 
contract  in  the  charter,  it  was  prohibited. 

Although  the  decision  of  the  case  was  put  upon  the  ground 
that  the  exemption  from  taxation  contained  in  the  acts  of 
1872  and  1873  was  a  mere  bounty  and  subject  to  repeal  by  the 
legislature,  the  report  would  seem  to  indicate  the  opinion  of 
the  court  to  have  been  that  no  exemption  was  valid  which 
was  contained  in  the  charter  of  a  particular  corporation  (a 
question  not  necessarily  involved) ;  but  whether  this  be  so  or 
not,  it  is  entirely  clear  that  the  court  intended  to  decide  that, 
under  the  Constitution  of  1869,  any  exemption  granted  by  the 
legislature  was  a  mere  bounty  and  subject  to  repeal. 

Under  this  construction  of  the  Constitution  it  becomes 
unnecessary  to  decide  whether  the  exemption  contained  in 
the  charter  of  1882  be  void  or  not,  since,  as  it  appears  by  the 
certificate  of  the  chief  justice,  the  decision  of  the  court  below 
was  put  upon  the  ground  that  the  subsequent  legislation,  and 
particularly  the  Annotated  Code  of  1892,  which  was  con- 
strued by  the  court  as  repealing  the  exemption  in  the  charter, 
was  constitutional  and  valid.  Indeed,  counsel  for  the  collector, 
in  their  brief,  expressly  disclaim  any  reliance  upon  t^e 
position  that  the  exemption  in  this  case  was  originally  uncon- 
stitutional and  void,  putting  their  case  expressly  upon  the 
ruling  of  the  supreme  court  that  such  exemption  had  been 
repealed. 

Holding,  then,  as  we  do,  that  the  exemption  was  subject  to 
repeal,  it  only  remains  to  consider  whether  the  Code  of  1892 
did  in  fact  repeal  and  abrogate  it.  In  this  connection  the 
state  relies  upon  §  3744  of  the  Annotated  Code  of  1892,  which 
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declares  that  ^'following:  property,  and  no  other,  shall  be  ex- 
empt from  taxation,  to  wit.'*  Here  follows  a  list  of  some 
twenty  classes  of  property,  among  which,  however,  railroads 
are  not  included.  If  an  exemption  under  a  special  act  be 
repealed  by  the  words  "and  no  other,"  contained  in  a  general 
act  declaring  what  property  shall  be  exempt  from  taxation,  it 
would  follow  that  this  exemption  was  repealed  by  the  Code 
of  1892,  and  the  principle  applied  in  Louisville  Water  Co.  v. 
Clark,  143  U.  S.  i,  ii,  36  L.  Ed.  55,  57,  12  Sup.  Ct.  Rep.  346, 
would  also  be  applicable  here.  The  railroad  company,  how- 
ever, insists  that  its  rights  are  saved  by  §  8  of  the  same  Code, 
which  declares  that  "private  and  local  laws  not  revised  and 
brought  into  this  Annotated  Code  are  not  affected  by  its 
adoption,  unless  it  be  expressly  so  provided  herein.'*  There 
being  no  such  express  provision  in  the  Code  respecting  the 
act  of  1882,  it  is  insisted  that  the  exemption  contained  in  that 
act  is  saved.  The  supreme  court,  however,  seems  to  have 
held,  as  it  had  already  done  with  respect  to  a  similar  section 
in  the  Code  of  1880  (Adams  v.  Yazoo  &  M.  Valley  R.  Co.,  77 
Miss.  317,  28  So.  9S6),  that  the  exemption  was  not  saved. 

We  do  not  find  it  necessary  to  pass  upon  the  soundness  of 
this  conclusion,  as  we  are  of  opinion  that  the  question 
whether  the  ruling  of  the  supreme  court,  that  a  repealable 
exemption  has  been  in  fact  repealed  by  a  subsequent  statute, 
is  one  which  turns  upon  the  construction  of  a  state  law,  and 
is  not  reviewable  here,  although  if  the  exemption  were 
irrepealable,  and  thus  constituted  a  contract,  it  would  be  our 
duty  to  decide  for  ourselves  whether  the  subsequent  act  had 
repealed  it  or  impaired  its  obligation.  The  only  contract 
relied  upon  is  one  exempting  the  property  of  a  particular  cor- 
poration from  taxation  for  a  certain  number  of  years;  a  con- 
tract which,  in  the  light  of  the  state   Constitution   and  the 

^rior  decisions  of  the  state  courts,  must  be  read  as  if  it  con- 
tained a  proviso  that  the  legislature  might  in  the  meantime 
alter,  amend,  or  repeal  the  act.  Hence,  as  the  legislature  is 
left  entirely  free  to  act  upon  the  subject,  no  subsequent  legis- 
lation could  possibly  impair  the  obligation  of  the  contract,  if 
such  exemption  can  be  called  a  contract  at  all.  If  no  statute 
could  impair  it,  it  goes  without  saying  that  none  did  impair 
it.  If,  then,  the  decision  of  the  supreme  court,  that  the  legis- 
lature had   in   fact  repealed  the   exemption,  was  right,  the 

'  railroad  company  cannot  complain,  since  the  legislature  had 
done  no  more  than  it  had  a  right  to  do.  If,  upon  the  other 
hand,  we  should  be  of  opinion  that  the  supreme  court  was 
wrong  in  holding  the  exemption  repealed,  such  exemption 
would  be  abrogated,  not  by  the  act  of  1892,  but  by  an  erroneous 
construction  of  that  act.  Our  only  authority  to  review  the 
action  of  the  state  courts  in  this  class  of  cases  under  Rev. 
Stat.  §  709,  arises  when  the  validity  of  a  state  statute  is  drawn 
in  question  on  the  ground  of  its  being  repugnant  to  the  Con- 
stitution of  the  United  States,  and  the  decision  is  in  favor  of 
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its  validity.  Now,  if  the  statute  adjudged  to  be  valid  does 
not  impair  the  obligation  of  any  contract,  it  is  not  repugnant 
to  the  Constitution.  It  is  the  fact  that  the  act,  as  construed 
by  the  supreme  court,  impairs  the  obligation  of  a  contract 
that  gives  us  jurisdiction,  and  if  there  be  in  the  act  of  1882 
no  contract  that  can  be  impaired  by  subsequent  legislation,  it 
is  of  no  consequence  that  the  supreme  court  may  have  given 
it  a  wrone  construction.  **  Before  we  can  be  asked  to 
determine  whether  a  statute  has  impaired  the  obligation  of  a 
contract,  it  should  appear  that  there  was  a  legal  contract  sub- 
ject to  impairment,  and  some  ground  to  believe  that  it  has 
been  impaired.'*  New  Orleans  v.  New  Orleans  Waterworks 
Co  ,  142  U.  S.  79,  88,  35  L.  Ed.  943,  946,  12  Sup.  Ct.  Rep. 
142.  Indeed  the  whole  foundation  of  our  jurisdiction  in  this 
class  of  cases  must  rest  upon  a  contract  which  cannot  be 
legally  impaired. 

This  court  has  repeatedly  held  that  we  cannot  revise  the 
judgment  of  the  highest  court  of  a  state  unless,  by  its  terms 
or  necessary  operation,  it  gives  effect  to  some  provision  of  a 
state  Constitution  or  law  which,  as  thus  construed,  impairs 
the  obligation  of  a  precedent  contract.  In  Mississippi  &  M. 
R.  Co.  V.  Rock,  4  Wall.  177,  181,  18  L.  Ed.  381,  382,  this  court 
pronounced  it  a  ^'fundamental  error  that  this  court  can,  as  an 
appellate  tribunal,  reverse  the  decision  of  a  state  court,  be- 
cause that  court  may  hold  a  contract  to  be  void  which  this 
court  might  hold  to  be  valid."  So,  too,  in  Knox  v.  Exchange 
Bank,  12  Wall.  379,  383,  20  L.  Ed.  414,  415.  it  was  said  by 
Mr.  Justice  Miller:  "But  we  are  not  authorized  by  the 
judiciary  act  to  review  the  judgments  of  the  state  courts  be- 
cause their  judgments  refuse  to  give  effect  to  valid  contracts, 
or  because  those  judgments,  in  their  effect,  impair  the  obli- 
gation of  contracts.  If  we  did,  every  case  decided  in  a  state 
court  could  be  brought  here,  when  the  party  setting  up  a  con- 
tract alleged  that  the  court  had  taken  a  different  view  of  its 
obligation  to  that  which  we  held."  To  the  same  effect  are 
Lehigh  Water  Co.  v.  Easton,  121  U.  S.  388,  392,  30  L.  Ed. 
1059,  7  Sup.  Ct.  Rep.  916,  and  New  Orleans  Waterworks  Co. 
v.  Louisiana  Sugar  Ref.  Co.,  125  U.  S.  18,  30,  31  L.  Ed.  607, 
612,  8  Sup.  Ct.  Rep.  741.  In  the  latter  case  it  is  said  by  Mr. 
Justice  Gray:  **In  order  to  come  within  the  provision  of  the 
Constitution  of  the  United  States  which  declares  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts, 
not  only  must  the  obligation  of  a  contract  have  been  impaired, 
but  it  must  have  been  impaired  by  a  law  of  the  state.  The 
prohibition  is  aimed  at  the  legislative  power  of  the  state,  and 
not  at  the  decisions  of  its  courts,  or  the  acts  of  administrative 
or  executive  boards  or  officers,  or  the  doings  of  corporations 
or  individuals. "  See  also  Central  Land  Co.  v.  Laidley,  159 
U.  S.  103.  109,  40  L.  Ed.  91,  93,  16  Sup.  Ct.  Rep.  80. 

We  are  therefore  of  opinion  that  we  cannot  review  the 
action  of  the  state  court  in  holding  this  exemption  to  have 
been  repealed. 
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4.  A  single  point  with  regard  to  the  privilege  taxes  included 
in  the  assessment  sought  to  be  enjoined  remains  to  be  con- 
sidered. 

By  §  18  of  the  company's  charter  of  1882  it  was  declared 
''that  such  company,  its  stock,  its  railroad  and  appurtenances, 
and  all  its  property  in  this  state  necessary  or  incident  to  the 
full  exercise  of  all  the  powers  herein  granted,  shall  be  exempt 
from  taxation  for  a  term  of  twenty  years  from  the  passage  of 
this  act."  This  undoubtedly  implies  an  exemption  from 
privilege  as  well  as  ad  valorem  taxes,  and  such  has  been  the 
construction  given  to  it  by  the  supreme  court  of  Mississippi. 
Grand  Gulf  &  P.  G.  R.  Co.  v.  Buck,  S3  Miss.  246. 

But,  as  we  have  already  held,  this  section  must  be  construed 
as  subservient  to  §  13,  article  12  of  the  Constitution  of  1869, 
providing  that  **the  property  of  all  corporations  for  pecuniary 
profit  shall  be  subject  to  taxation.  *' 

Now,  if  privilege  taxes  are  taxes  upon  the  property  of  cor- 
porations, an  exemption  from  such  taxes  was  subjeet  to  repeal 
as  much  as  we  have  already  held  an  exemption  of  ad  valorem 
taxes  to  be. 

Whatever  may  have  been  the  fluctuations  of  opinion  upon 
this  subject, — and  it  is  not  to  be  denied  that  there  are  many 
cases  in  the  state  courts  holding  that  a  privilege  tax  is  not  a 
tax  upon  property, — the  law  in  this  court,  so  far  as  concerns 
railway  franchises,  must  be  deemed  to  have  been  settled  by 
the  case  of  Wilmington  &  W.  R.  Co.  v.  Reid,  13  Wall.  264,  20 
L.  Ed.  568,  in  which  an  exemption  in  the  charter  of  the 
Wilmington  &  Raleigh  Railway  Company,  of  **the  property  of 
said  company  and  the  shares  therein,"  from  taxation,  was 
decided  to  extend  to  a  tax  upon  the  franchise  and  rolling 
stock.  In  delivering  the  opinion  of  this  court,  Mr.  Justice 
Davis  observed :  **It  is  insisted,  however,  that  the  tax  on 
the  franchise  is  something  entirely  distinct  from  the  property 
of  the  corporation,  and  that  the  legislature,  therefore,  was  not 
inhibited  from  taxing  it.  This  position  is  equally  unsound 
with  the  others  taken  in  this  case.  Nothing  is  better  settled 
than  that  the  franchise  of  a  private  corporation — which  in  its 
application  to  a  railroad  is  the  privilege  of  running  it  and 
taking  fare  and  freight^s  property,  and  of  the  most  valuable 
kind,  as  it  cannot  be  taken  for  public  use  even  without  com- 
pensation. It  is  true  it  is  not  the  same  sort  of  property  as  the 
rolling  stock,  roadbed,  and  depot  grounds,  but  it  is  equally 
with  them  covered  by  the  general  term  *the  property  of  the 
company,'  and  therefore  equally  within  the  protection  of  the 
charter."  To  the  same  effect  are  Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  195,  41  L.  Ed.  683,  17  Sup.  Ct.  Rep. 
305,  and  Veazie  Bank  v.  Fenno,  8  Wall.  533,  547,  19  L.  Ed. 
482.  487. 

This  also  appears  to  be  the  law  in  Mississippi.  Coulson  v. 
Harris,  43  Miss.  728:  Drysdale  v.  Pradat,  45  Miss.  445. 

In  West  River  Bridge  Co.  v.  Dix,  6  How.  507,  534,  12  L. 
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Ed.  535,  546,  the  franchise  of  a  bridge  company  was  held  to 
be  property  subject  to  condemnation  under  the  law  of  eminent 
domain.  See  also  Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  37  L.  Ed.  463,  13  Sup.  Ct.  Rep.  622;  Spring 
Valley  Waterworks  V.  Schottler,  62  Cal.  no;  Nichols  v.  New 
Haven  &  N.  Co.  42  Conn.  103,  125;  Porter  v.  Rockford,  R. 
I.  &  St.  L.  R.  Co.  76  111.  561,  574;  State  ex  rel.  Milwaukee 
Street  R.  Co.  v.  Anderson,  90  Wis.  561.  63  N.  W.  746;  Rich- 
mond &  D.  R.  Co.  N.  C.  Div.  v.  Brogden,  74  N.  C.  707. 

It  follows,  then,  that  privilege  taxes,  being  taxes  upon  prop- 
erty, are  subject  to  the  constitutional  limitations  of  1869,  and 
their  exemption  was  equally  repealable  as  that  of  ad  valorem 
taxes. 

The  railroad  company  also  calls  attention  to  §  181  of  the 
Constitution  of  1890,  by  virtue  of  which  **  exemptions  from 
taxation  to  which  corporations  are  legally  entitled  at  the 
adoption  of  this  Constitution  shall  remain  in  full  force  and 
effect  for  the  time  of  such  exemptions  as  expressed  in  their 
respective  charters,  or  by  general  laws,  unless  sooner  repealed 
by  the  legislature.''  The  words  ** sooner  repealed'*  in  this 
section  apparently  refer  to  a  repeal  before  the  expiration  of 
the  exemption  under  their  respective  charters,  and  as  the 
supreme  court  has  held  that  the  exemption  in  this  case  was 
repealed  by  the  Annotated  Code  of  1892  the  company  can 
gain  no  additional  advantage  by  this  section.  Adams  v. 
Tombigbee  Mills,  7%  Miss.  676,  29  So.  470. 

Inasmuch  as  the  statute  in  question  could  not,  and  in  the 
opinion  of  supreme  court  did  not,  impair  the  obligation  of 
any  prior  contract,  its  judgment  must  be  affirmed. 

MR.  JUSTICE  GRAY  was  not  present  at  the  argument,  and 
took  no  part  in  the  decision  of  this  case. 


City  of  Detroit  et  al,  v,  Donovan,  Circuit  Judge. 

{Supreme  Court  of  Michigan^  Ji*h  ^^>  ^90T.) 

[86  N.  W.  Rep.  1032.] 

Injunction — Proper  Remedy   to  Restrain   Collection   of  Personal    Tax 

against  Street-Railway    Company    by  Seizure  of  Its   Cars    under 

Statute  Preventing  Interference  with  Valuable  Franchise. 

Since  an  injunction  will   lie  to  restrain  the  collection  of  a  personal 

property  tax  where  the  enforcement  of   the   levy    will  interfere  with 

the  exercise  of  a  valuable  franchise,  injunction    is  the  proper  remedy 

to  restrain  the  collection    of    a   personal   tax  against  a  street-railway 

company  by  seizure  of  its  cars. 

Taxation — Franchise   as   Part  of   Roadbed,    and   Therefore    Personal 
Property— Statute.* 
Since  the  franchise  of   a   street-railway   company,   by  which  it  ac- 
quires the  rig"ht  to  use  the  streets  of  a  municipality,  should  be  treated 
as  a  part  of  the  roadbed,  and  attaching  to  every  part  of  the  same,  such 

*See  generally,  25  Am.    &    Eng.    Enc.    Law   631  et  seq. ;   7  Rap.  A 
Mack's  Dig.  870  et  seq. 
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franchise  must  be  treated  as  personal  property,  within  Tax  Law, 22 
8,  subd.  16  (1  Comp.  Laws  1897,  {  3831),  declaring  that  the  track  or 
road  of  any  such  company  shall  be  held  to  be  personal  property,  and 
assessed  for  taxation  in  the  township,  village,  or  city  where  the  same 
is  located,  used,  or  laid. 

Same— Place  of  Taxation— Rolling  Stock  as  Personal  Property. 

Tax  Law,  {  8,  subd.  16  (1  Comp.  Laws  1897,  {  3831),  declares  that 
the  personal  property  of  a  street  railway  shall  be  assessed  where  its 
principal  business  office  is  situated,  and  that  its  track,  road,  or  bridge 
shall  be  assessed  where  the  same  is  located,  used,  or  laid :  held,  that 
the  rolling  stock,  tools,  etc.,  of  a  street-railway  company  were  no 
part  of  its  *' track,"  but  were  personal  property,  within  the  first  part 
of  the  section,  and  therefore  assessable  where  the  railroad's  principal 
office  was  situated. 

Same — Assessment — Review. 

Under  Comp.  Laws  1897,  i  3899,  providing  that  a  tax  may  be  held 
illegal  where  it  is  unauthorized  by  law,  or  illegally  assessed,  the 
court  has  power  to  review  a  tax  where  it  is  charged  that  property  not 
assessable  was  in  fact  assessed. 

Application  for  writ  of  mandamus  on  the  relation  of  the 
city  of  Detroit  and  Thomas  M.  Lucking,  receiver  of  taxes, 
against  Joseph  W.    Donovan,   circuit    judge.     Writ  denied. 

Timothy  E.  Tarsney  and  John  W.  McGrath,  for  relators. 
Gray  &  Gray,  for  respondent. 

MONTGOMERY,  C.  J.  This  is  an  application  for  a 
mandamus  to  compel  the  circuit  jud^e  to  vacate  a  temporary 
injunction  restraining  the  collection  of  a  personal  property 
tax  assessed  for  the  year  igoo  against  the  Rapid  Railway. 
The  Rapid  Railway  Company  is  organized  as  a  street-railway 
company.  Its  line  extends  from  the  city  of  Detroit  to  the 
city  of  Mt.  Clemens.  No  part  of  it  is  within  the  corporate 
limits  of  Detroit.  The  office  of  the  company  is,  however, 
located  in  the  city  of  Detroit,  and  its  personal  property,  ex- 
cept as  otherwise  provided  by  statute,  is  assessable  in  the 
city.  The  bill  of  complaint  shows  that  four  classes  of  prop- 
erty were  assessed :  Cash  in  bank;  rollinsr  stock,  tools,  etc.; 
track  and  overhead  equipment,  all  situate  outside  of  Detroit; 
franchises,  or  the  right  to  op(  rate  the  railway  in  the  townships 
of  its  location.  The  bill  alleges  that  the  receiver  of  taxes 
threatens  to  seize  its  cars  to  satisfy  the  tax  assessed,  and 
that  such  seizure  would  be  of  incalculable  injury  to  the  busi- 
ness of  the  complainant.  It  is  contended  by  the  relators  that 
this  injunction  should  be  dissolved,  upon  the  ground  that  it  is 
an  inappropriate  remedy,  and  that  in  no  case  will  an  injunc- 
tion lie  to  restrain  the  collection  of  a  personal  property  tax. 
That  this  is  the  general  rule,  has  been  many  times  declared 
by  this  court.  But  that  there  may  be  exceptions  where  the 
property  is  of  peculiar  value  to  the  owner,  or  where,  as  in  a 
case  like  the  present,  a  valuable  franchise  would  be  interfered 
with,  has  been  affirmed.  See  Henry  v.  Gregory,  29  Mich. 
68;  Osborn  v.  Bank,  9  Wheat.  738,  6  L,  Ed.  204;  Cooley, 
Tax'n  (ist  Ed.)  538,  539.  We  think  this  case  should  be 
treated  as  an  exception  to  the  general  rule.     On  the   merits. 
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the  questions  presented  are  whether  the  franchises,  so  called^ 
are  taxable  in  the  several  townships  where  the  track  is  located, 
or  in  the  city  of  Detroit ;  and  whether  the  rolling:  stock  is  to 
be  treated  as  personal  property,  assessable  at  the  office  of  the 
company,  or  whether  that  should  be  assessed  in  the  townships 
where  the  track  is  located.  The  first  of  these  questions  has 
been  determined  by  this  court.  In  Detroit  Citizens'  St.  Ry. 
Co.  V.  Common  Council  of  Detroit,  85  N.  W.  96,  it  was  said: 
^'The  legislature  has  provided  that  the  track  shall  be  assessed 
as  personal  property.  In  our  opinion,  this  term  should  be 
construed  to  include  not  only  the  tracks,  spikes,  rails,  and 
switches,  but  also  the  right  to  use  the  bed  upon  which  they  are 
placed.'*  The  statute  (subdivision  16,  8  8,  Tax  Law, — i 
Comp.  Laws  18Q7,  §  3831)  provides  that  the  personal  property 
of  a  street  railroad  shall  be  assessed  in  the  township,  village, 
or  city  where  its  principal  business  office  is  situated;  and  that 
the  track,  road,  or  bridge  of  any  such  company  shall  be  held 
to  be  personal  property,  and  may  be  assessed  in  the  township, 
village,  or  city  where  the  same  is  located,  used,  or  laid.  If 
the  franchise  is  to  be  treated  as  a  part  of  the  roadbed,  within 
this  provision  of  the  statute,  and  attaching  to  every  part  of 
the  same,  as  it  does,  and  as  we  held  in  Detroit  Citizens'  St. 
Ry.  Co.  V.  Common  Council  of  Detroit,  it  seems  clear  that 
the  assessment  should  be  made  in  the  townships  through 
which  the  railway  runs;  and  this  was  decided  jn  the  recent 
unreported  case  of  United  Ry.  Co.  v.  Board  of  Assessors.  As 
to  the  rolling  stock,  tools,  etc.,  the  statute  is  equally  clear  that 
these  should  be  assessed  in  the  city  where  the  principal  busi- 
ness office  of  the  company  is  located.  These  are  no  part  of 
the  track,  but  personal  property.  It  is  contended  that  the 
determination  of  the  assessing  officer  is,  in  the  absence  of 
fraud,  final.  If  the  question  were  whether  the  judgment  of 
the  assessor  as  to  value  was  final,  we  should  not  hesitate  to 
hold  that  his  decision  could  not  be  reviewed  collaterally.  But 
the  contention  of  the  railway  company  goes  further.  It  con- 
tends that  property  not  assessable  was  in  fact  assessed.  Under 
the  statute  (i  Comp.  Laws  18Q7,  §  3899)  this  inquiry  seems  to 
be  open.  See,  also.  Pioneer  Iron  Co.  v.  City  of  Negaunee, 
116  Mich.  430,  74  N.  W.  700.  The  writ  will  be  denied.  The 
other  justices  concurred. 

Louisville  &  N.  R.  Co.  «/.  Hockbr. 

{Court  of  Appeals  of  Kentucky^  Oct,  9,  igoi^'s 

[64  S.  W.  Rep.  638.] 

Duty  to  Trespassers  in  Switch  Yard. 

A  railroad  company  owes  to  unauthorized  persons  in  its  switch 
yards  no  duty  except  to  exercise  ordinary  care  to  avoid  injury  to 
them  after  their  peril  is  discovered. 

Same.* 
Though  plaintiff,  a  train  dispatcher,    had  the   right  to  cross  at  one 

*See  generally,  7  Rap.  &  Mack's  Dig.  1126  et  seq. 
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place  in  a  switch  yard  the  tracks  of  defendant  railroad  company  by 
which  he  was  employed  in  order  to  reach  a  water-closet  provided  by 
defendant  for  its  servants,  that  did  not  give  him  the  right  to  go 
between  cars  at  another  place  to  urinate,  and,  having  gone  there  for 
his  own  convenience,  and  not  in  the  discharge  of  any  duty,  the  com- 
pany owed  him  no  duty  except  to  avoid  injuring  him  after  discovering 
his  peril ;  and  the  mere  fact  that  it  w^s  possible  for  the  trainmen  to 
see  a  part  of  his  body  which  was  wot  concealed  was  not  sufficient  to 
authorize  the  submission  to  the  jury  of  the  question  whether  they  did 
see  him,  when  there  was  no  reason  to  expect  his  presence  there. 

Same — Contributory  Negligence. 

Even  though  defendant  was  negligent,  the  contributory  negligence 
of  plaintiff  was  so  great  as  to  preclude  him  from  recovering. 

Appeal  from  circuit  court,  Boyle  county. 

**To  be  ofBcially  reported." 

Action  by  James  C.  Hocker  against  the  Louisville  &  Nash- 
ville Railroad  Company  to  recover  damages  lor  personal 
injuries.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

C.  R.  McDowell,  R.  P.  Jacobs,  Edward  W.  Hines,  and 
Jno.  W.  Yerkes,  for  appellant. 

Robt.  Harding  and  Jno.  W.  Rawlings,  for  appellee. 

BURNAM,  J.  This  appeal  is  prosecuted  from  a  judgment 
of  the  Boyle  circuit  court  for  $2,500  in  favor  of  appellee  for 
personal  injuries  received  in  the  switch  yard  of  appellant  at 
Latonia  in  December,  1898.  It  appears  from  the  testimony 
that  there  are  17  or  18  switch  tracks  in  the  yards  at  this  point, 
which  connect  with  the  lead  tracks,  and  that  they  are  con- 
tinuously used  by  day  and  night  for  switching:  and  making  up 
trains,  four  or  five  engines  being  constantly  used  for  this  pur- 
pose. Appellee  was  employed  by  the  company  as  a  train 
dispatcher  and  telegraph  operator.  His  office  or  place  of 
business  was  in  what  is  called  the  ^' tower, '*  which  is  located 
in  the  center  of  the  yard,  about  500  feet  from  one  of  the 
public  streets  of  the  town  of  Latonia.  A  cinder  pathway  was 
provided  by  appellant  company  from  the  telegraph  office  to 
South  avenue,  which  was  used  by  all  persons  having  occasion 
to  visit  the  ofBce.  At  South  avenue  a  watchman  was  stationed 
for  the  protection  of  persons  crossing  the  railroad  at  that 
point.  About  200  feet  northwest  of  the  telegraph  office  the 
company  had  provided  a  water-closet  for  the  use  of  its  em- 
ployees, and  there  was  an  unobstructed  pathway  from  the 
telegraph  office  to  this  closet  by  means  of  the  cinder  path;  the 
distance,  however,  being  much  longer  than  an  air  line  directly 
across  numerous  tracks  in  the  yard.  In  December,  1898,  at 
about  II  :55  a.  m.,  the  appellee  left  the  telegraph  office  to  go 
to  his  dinner,  and,  having  occasion  to  stop  at  the  water-closet 
on  his  way,  went  directly  across  the  switch  yard  to  the  closet, 
instead  of  following  the  road  which  had  been  provided  by  the 
company.  After  he  had  crossed  two  tracks,  he  discovered 
that  there  was, an  engine  handling  cars  on  the  third  track,  and 
•concluded  that  it  would  be  dangerous  for   him  to  attempt  to 
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cross  that  track,  and  thereupon  stepped  between  two  high  box 
cars  on  the  track  next  to  it,  and  proceeded  to  urinate,  and 
while  so  engaged  was  suddenly  knocked  down,  and  received 
the  injuries  sued  (or,  by  other  cars  being  shoved  against  those 
between  which  he  was  standing.  He  testifies  that  before 
going  between  the  cars  he  noticed  a  white  h'ght  at  the  point 
where  that  switch  connected  with  the  lead  track,  which  indi- 
cated that  the  switch  was  closed,  and  that  there  were  quite 
a  number  of  other  cars  standing  upon  the  same  track  with 
those  between  which  he  stepped ;  that  half  his  body  and  head 
were  visible  while  he  was  urinating;  that  he  kept  his  face 
turned  in  the  direction  of  the  switch  connection;  that  he 
knew  that  the  track  was  liable  to  be  used  at  any  moment,  and 
that  it  only  required  about  a  second  to  open  the  switch. 
There  is  no  claim  that  any  duty  to  appellant  required  that 
appellee  should  cross  the  switch  yard,  or  go  to  the  place  where 
he  sustained  the  injury  sued  for.  This  course  on  his  part  was 
for  his  convenience  alone  in  avoiding  the  longer  walk  to  the 
closet  which  had  been  provided  by  the  company.  The  law  is 
well  settled,  both  in  this  state  and  elsewhere,  that  a  railroad 
company  is  not  under  obligation,  in  moving  its  engines  and 
cars  in  its  own  switch  yard,  to  take  special  precautions  or  give 
special  warnings  to  avoid  injuring  any  unauthorized  person 
who  may,  for  his  own  convenience,  go  therein,  until  the 
presence  of  such  person  in  a  situation  of  danger  has  been  dis- 
covered. See  2  Thomp.  Neg.  (2d  Ed.)  §  1706.  In  the  case 
of  McDermott  v.  Railway  Co. ,  where  a  boy  only  8  years  old  was 
injured  in  the  switch  yard  of  the  railroad  company,  this  court 
said:  **As  moving  engines  and  cars  to  and  fro  in  the  yard  of 
the  railroad  company  is  indispenable  to  the  safe  and  proper 
conduct  of  its  business,  it  should  be  no  more  obliged  to 
specially  look  out  for  the  presence  of  those  who  may  go  there 
without  right  than  for  trespassers  on  the  main  track  away 
from  the  yard.  To  require  the  bell  to  be  rung  or  the  whistle 
blown  at  every  movement  of  an  engine  in  the  company's  yard 
to  and  from  a  coal  chute,  water  tank,  or  turntable,  or  to  re- 
quire an  extra  employee  to  be  placed  upon  every  backing 
eneine  simply  to  warn  or  look  out  for  the  presence  of  persons 
having  no  right  or  reasonably  expected  to  be  there,  when  not 
at  all  necessary  for  the  safety  of  persons  or  property  legally 
entitled  to  care  and  protection  by  the  company,  would  be 
unreasonable  and  oppressive.  And  the  fact  that  such  tres- 
passer is  an  infant  does  not  affect  the  legal  rights  of  the  com- 
pany." See  20  S.  W.  380.  In  Railroad  Co.  v.  Gastineau's 
Adm*r,  83  Ky.  122,  this  court  said:  **A  railroad  company  has 
the  right  to  the  exclusive  use  and  occupation  of  its  yard  and 
track,  except  at  crossings,  or  such  places  as  the  public  are  by 
law  authorized  to  use;  otherwise  it  could  not  properly  perform 
its  duties  to  the  public.  It  is  not  required  to  anticipate  an 
intrusion  of  others,  and  one  who  enters  upon  their  track  with- 
out authority  does  so  at  his  peril,  and  in  case  of  injury  cannot. 
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recover,  unless  it  was  wantonly  inflicted  after  the  danger  was 
discovered.  Its  duty  to  such  a  person  is  merely  negative.  It 
must  not,  when  it  knows  of  the  peril,  go  on  maliciously,  or 
with  a  disregard  of  obvious  consequences.  It  is  not  required 
to  use  care  to  anticipate  and  discover  the  peril  of  such  a  per- 
son, but  only  to  do  so  after  the  discovery  of  the  danger. 
Until  then  no  legal  duty  is  imposed,  because  no  one,  by  a 
wrongful  act,  can  impose  a  duty  upon  another."  In  Brown's 
Adm'r  v.  Railroad  Co.,  30  S.  W.  639,  this  court  said:  **The 
doctrine  as  to  actionable  negligence  is  that  it  must  be  a  failure 
to  discharge  some  duty  devolved  on  the  railroad  company  to 
the  individual  entitled  to  the  right,  and  not  a  failure  of  duty 
to  others  than  himself.  A  trespasser  and  wrongdoer  cannot 
be  heard  to  argue  or  say  that  the  train  was  too  heavy,  or 
imperfectly  manned  or  managed,  or  that  the  machinery  was 
defective."  It  therefore  becomes  important  for  us  to  deter- 
mine the  exact  status  of  appellee  so  far  as  the  railway  com- 
pany was  concerned  at  the  time  and  place  of  the  accident.  It 
is  insisted  that  his  employment  as  train  dispatcher  and  tele- 
graph operator  conferred  upon  him  the  right  to  travel  through 
appellant's  switch  yard  when  necessary  to  visit  the  closet,  and 
that  he  was  exercising  this  right  at  the  time  he  pepped  be- 
tween the  cars,  and  that  when  he  did  so  his  position  was  one 
of  perfect  safety,  and  only  became  unsafe  by  the  negligence 
of  appellant's  employees  in  running  cars  on  the  track  on 
which  he  was  standing  at  a  high  and  dangerous  rate  of  speed 
by  means  of  ^'running  a  switch."  In  passing  upon  this  ques- 
tion as  to  whether  the  employment  of  a  servant  by  a  railway 
company  in  one  capacity  affected  his  relations  to  the  company 
when  acting  in  an  entirely  different  capacity,  this  court  said  in 
the  case  of  Railway  Co.  v.  Powell,  33  S.  W.  629:  **The  fact 
that  a  person  holds  the  office  of  station  agent  in  a  railroad 
company  does  not  give  him  authority  to  run  hand  cars  over 
the  company's  road,  and  he  cannot  invest  any  one  else  with 
it ;  so  that,  in  the  absence  of  authority  to  run  a  hand  car  from 
some  officer  of  the  company  who  had  the  power  to  grant  it, 
both  the  appellee  in  this  action  and  a  station  agent  of  the 
appellant  were  trespassers  on  appellant's  track  while  running 
thereon."  In  that  case  a  station  agent  and  others  were  run 
down  by  a  train  while  on  a  hand  car  placed  on  the  track  by 
the  station  agent  for  the  purpose  of  going  to  a  neighboring 
town  to  get  the  keys  of  the  station  of  which  he  was  in  charge 
as  agent,  and  the  appellee  in  that  case  had  taken  passage  on 
the  hand  car  to  assist  the  agent  in  its  operation  at  his 
instance.  In  this  case  appellee  had  no  other  duties  to  dis- 
charge than  to  receive  and  dispatch  telegrams  at  his  place  in 
the  telegraph  office;  no  duty  to  the  company  called  him  to  its 
yard ;  and  the  fact  that  he  had  the  right  to  cross  the  tracks  at 
one  place  to  go  to  the  closet  did  not  give  him  the  right  to 
cross  where  he  was  injured,  or  to  use  the  track  as  a  place  to 
urinate,  and  did  not  impose  upon  the  servants  of  appellant  in 
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charge  of  the  switch  train  the  duty  to  keep  a  lookout  for  him 
at  that  point.  The  cars  between  which  he  was  standing  were 
coupled,  and  there  was  no  reason  to  expect  his  presence  at 
that  place,  and  there  is  no  testimony  which  tends  in  the 
slightest  degree  to  show  that  any  servant  of  the  company  knew 
he  was  there.  He  knew,  from  long  experience,  that  the  switch 
opening  from  this  track  to  the  lead  track  could  be  opened,  as 
he  testified,  in  a  second,  and  was  likely  to  be  so  opened  at 
any  moment.  Both  ordinary  prudence  and  the  rules  of  the 
company  required  that  he  should  look  after  and  be  responsible 
for  his  own  safety.  It  seems  to  us  from  the  undisputed  facts 
of  this  case  that,  as  appellee  was  not  in  his  place  of  business, 
or  in  the  discharge  of  any  duty  imposed  upon  him  by  his 
employment,  the  appellant  company  owed  him  no  duty  except 
to  avoid  injuring  him  after  it  had  discovered  his  perilous  posi- 
tion. Even  if  it  be  admitted  that  there  was  negligence  on  the 
part  of  the  employees  of  the  company  in  running  cars  upon  the 
switch,  the  contributory  negligence  of  appellee  was  so  great 
as  to  preclude  a  recovery.  The  mere  fact  that  it  was  possible 
for  the  trainmen  to  see  a  part  of  his  body  which  was  not  con- 
cealed was  not  sufficient  to  charge  them  with  notice  of  his 
perilous  position,  when  there  was  no  reason  to  expect  pres- 
ence. 

We  are  of  the  opinion  that  the  motion  of  appellant  for  a 
peremptory  instruction  should  have  prevailed.  The  judgment 
is  therefore  reversed,  and  cause  remanded  for^  proceedings 
consistent  with  this  opinion. 


Dyche  v.  Vicksburg,  S.  &  P.  R.  Co. 

{Supreme  Court  of  Mississippi^  Nov.  55,  igor,) 

[30  So.  Rep.  711.] 

Liability  for  Injury  to  Trespasser  on  Track.* 

Decedent,  having  tried  to  obtain  consent  to  ride  on  a  freight  train, 
had  gone  into  the  caboose,  which  was  standing  on  the  track  awaiting' 
the  making  up  of  the  train,  and  which  was  not  connected  with  the 
eng'ine  at  the  time.  He  g-ot  ofF  the  caboose  and  stepped  behind  it  to 
answer  a  call  of  nature,  and  while  thus  eng'ag'ed  a  kicking*  switch 
was  made,  and  several  cars  were  rolled  down  the  track,  striking  the 
caboose,  which  ran  over  decedent :  held^  that  the  railroad  company 
was  not  liable  for  the  injury. 

Same — Delay  in  Obtaining  Medical  Attendance. f 

Decedent,  having  been  run  over  in  the  evening  b3''  a  freight  caboose 
under  circumstances  for  which  the  company  was  not  liable,  and  no 
doctor  being  found,  was  carried  on  the  freight  train  to  a  station  1& 
miles  west,  where  one  of  the  railroad  surgeons  had  been  wired  to 
meet  him.  The  surgeon  remained  with  him  from  9:30  p.  m.  until  2 
the  following  morning,  and  then  left  him  in  charge  of  a  negro  boy. 
On  the  following  day,  by  the  physician's  advice,  he    was  taken  back 

*As  to  railroad's  duty  to  trespassers  on  track,  see  Grady  v,  Georgia 
R.  R.  &  Banking  Co.  (Ga.),  20  Am.  &  Eng.  R.  Gas.,  N.  8.,  400,  and 
foot-note. 

tSee  6  Rap.  &  Mack's  Dig.  391  et  seq. 
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to  the  place  where  the  injury  occurred,  reaching^  there  at  7  a.  m.  He 
was  then  carried  in  a  transfer  boat  to  a  city  3  miles  away  and  placed 
in  a  hospital  at  3  p.  m.  The  yard  master  testified  that  decedent  was 
ferried  back  and  forth  two  or  three  times  before  beings  landed,  and 
the  physician  at  the  hospital  testified  that  the  delay  lessened  his 
chance  for  life:  held  error  to  give  a  peremptory  instruction  for  the 
defendant. 

Appeal  from  circuit  court,  Warren  county;  Patrick  Henry, 
Judge. 

**To  be  officially  reported.** 

Action  by  Claude  Dyche,  by  his  next  friend,  against  the 
Vicksburg,  Shreveport  &  Pacific  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals.     Reversed. 

Appellant,  a  minor,  who  was  plaintiff  in  the  court  below, 
by  next  friend  brought  this  suit  against  the  Vicksburg,  Shreve- 
port &  Pacific  Railroad  Company  to  recover  of  it  damages  for 
the  alleged  wrongful  death  of  his  father,  Kirk  P.  Dyche,  who 
was  dangerously  injured   by   being  run   over  by  the  cars  of 
appellee,   at   Delta,  La.  (an  unincorporated   town),  in    1898. 
On  the  night  of  the  accident  Kirk  P.  Dyche  left  Vicksburg  on 
his  journey  to  some  place   in   Louisiana  on  the   Vicksburg, 
Shreveport  &  Pacific  Railroad.     He  tried  to  obtain  consent  to 
ride  upon  a  freight  train  which  left  Delta  shortly  after  dark, 
and  had  gone  into   the  caboose,  which  was  upon  the  track 
awaiting  the  making  up  of  a  train  to  which  it  was  to  be 
attached.     The  caboose  and  another  car  were  standing  upon 
the  track,  and  were  not  at  this  time  connected  with  the  engine, 
which  was  engaged  some    distance    away    switching  cars. 
Deceased  got  off  the  caboose  and  went  behind  it  to  answer  a 
call  of  nature.     While  thus  engaged  a  kicking  switch  was 
made,  by  which  several  cars  were  rolled  down  the  track  and 
struck  the  caboose,  which  ran  over  deceased  and  across  his 
leg,  crushing  it  above  the  ankle  and  below  the  knee.     Deceased 
was  taken  from  under  the  car,  and  messengers  were  sent  to 
look  for  a  doctor,  .but  none  was  found.     Deceased  was  then 
put  on  the  freight  train  and  carried  to  Tallulah,  a  station  18 
miles  west  of  Delta,  where  a  physician  (one  Dr.  Herring)  who 
had  been  employed  by  the  railroad  company  to  do  surgical 
work  for  it  had  been  telegraphed  to  by  the  company  to  take 
charge  of  the  injured  man  upon  his  arrival  at  that  place. 
When  the  freight  train  on  which  deceased  was  being  carried 
reached  Tallulah,  at  9:30  p.    m.,  deceased  was  met  at  the 
depot  by   Dr.  Herring,  who  gave    him  some  morphine  and 
bandaged  his  leg,  and  stayed  with  him  until  about  2  o'clock  in 
the  morning,  when  deceased  was  left  with  a  negro  boy  who 
had  been  engaged  to  stay  with  him.     Upon  the  suggestion  of 
Dr.  Herring,  deceased  was  carried  back  to  Vicksburg  the  next 
day,  to  the  hospital,  on  the  freight  train  which  reached  Delta 
(which  place  is  about  three  miles  from  Vicksburg)   about  7 
o'clock  a.  m.     When  Delta  was  reached,  deceased  was  carried 
down  to  the  transfer  boat,  and,  according  to  the  testimony  of 
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the  yard  master  at  Delta,  was  ferried  back  and  forth  two  or 
more  times  before  being  landed  and  sent  to  the  hospital.  He 
was  finally  taken  to  the  hospital  about  3  o'clock  in  the  after- 
noon, where  an  operation  was  performed  about  6  or  7  o'clock. 
On  the  following  day  Dyche  died.  The  physician  at  the 
hospital  who  amputated  the  leg  of  Dyche  testified  at  the  trial 
of  case  that  the  delay  of  the  operation  lessened  the  chance  of 
life,  and  that  the  operation  should  have  been  performed  im- 
mediately after  the  injury.  At  the  trial  of  the  case  in  the  court 
below  a  peremptory  instruction  was  given  for  defendant,  and 
there  were  a  verdict  and  a  judgment  accordingly.  From  this 
judgment  of  the  court,  plaintiff  appeals. 

Magruder  &  Bryson  and  Duncan  Martin,  for  appellant. 
McWillie  &  Thompson,  for  appellee. 

CALHOON,  J.  It  is  manifest,  as  we  think,  that  the  rail- 
road company  cannot  be  held  liable  for  the  original  injury  of 
the  father  of  appellant.  We  think,  too,  that  it  is  not  liable 
for  any  negligence  or  want  of  skill  of  the  surgeon  at  Tallulah, 
on  the  facts  in  this  record.  Nevertheless,  we  think  the  jury 
should  have  been  permitted  to  pass  on  the  acts  of  the  com- 
pany in  shipping  this  helpless  man  to  Tallulah,  and  after  they 
brought  him  back.  Assuming  the  charge  of  Dyche  as  it  did, 
it  was  chareed  with  the  duty  of  common  humanity,  and  the 
jury  should  have  been  allowed  to  pass  upon  whether  or  not  it 
performed  this  duty.  It  is  to  be  charged  with  no  higher 
degree  of  duty  than  that  of  ordinary  humanity,  but  the  jury 
must  settle  that  on  the  facts.  We  subscribe  to  the  reasoning 
in  the  case  of  Railway  Co.  v.  State,  29  Md.  439-442,  96  Am. 
Dec.  54;,  and  think  the  authority  of  this  case  is  not  disturbed 
by  Railroad  Co.  v.  State,  41  Md.  288  et  seq. 

Reversed  and  remanded. 

New  York,  P.  &  N.  R.  Co.  v.  Jones. 

{Couri  of  Appeals  of  Maryland^  Nov,   21  ^  /go/,) 

[50  Atl.  Rep.  423.] 

Action  for  Overflowing  Land — Pleading — General  Denial. 

In  an  action  to  recover  for  discharging'  water  on  plaintiff's  land,  a 
plea  that  what  was  complained  of  was  merely  a  user  of  defendant's 
right  of  way,  to  which  it  was  entitled,  is  bad,  since  it  is  nothing- 
more  than  a  denial  of  the  right  to  recover,  and  nothing  more  or  less 
than  the  general  issue. 

Same— Same— Joinder  of  Counts. 

A  count  in  a  declaration  that  defendant  broke  and  entered  plain- 
tiff's lands  and  flooded  the  same  with  water  may  be  joined  with  a 
count  that  by  the  erection  of  an  embankment  and  by  cutting  ditches 
defendant  collected  and  emptied  a  large  quantity  of  water  into  a  ditch 
which  led  to  and  through  plaintiff's  land,  greatly  in  excess  of  that 
flowing  before  and  of  the  capacity  of  the  ditch,  to  plaintiff's  damage. 
Same — Same  —Sufficiency  of  Declaration. 

A  count  in  a  declaration  that  by  the  erection  of  an  embankment 
and  by  cutting  ditches  defendant  collected  and  emptied  a  large  quan- 
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tity  of  water  into  a  ditch  which  led  to  and  throug"h  plain tiif's  land, 
greatly  in  excess  of  that  flowing"  before  and  of  the  capacity  of  the 
ditch,  to  plaintiff's  damage,  is  in  substantial  accord  with  the  form 
set  forth  in  Code,  art.  75,  i  23,  subsec.  32,  and  is  sufficient,  though  it 
is  not  alleged  that  the  acts  were  wrongfully  done,  the  word  '* wrong- 
fully" not  being  in  such  form. 

Sanne — Same— Demurrer. 

Where  the  declaration  contains  two  or  more  counts,  one  of  which 
is  good,  a  demurrer  to  the  answer  does  not  reach  the  declaration, 
though  other  counts  therein  be  bad. 

Same — Evidence  as  to  Whether  Marks  Were  Made  by  Geological  Sur- 
vey. 
In  an  action  for  turning  water  on  plaintiff's  land  by  embankment 
and  ditches,  a  surveyor,  who  did  not  see  marks  made,  and  has  no 
actual  knowledge  of  their  significance,  should  not  be  permitted  to 
testify  that  such  marks  were  made  by  the  United  States  geological 
survey,  and  indicated  the  altitude  of  the  points  so  marked. 

Same — Evidence. 

Under  Code,  art.  75,  i  82,  providing  that  in  no  action  shall  plats 
be  considered  as  pleadings  or  evidence  per  se  in  an  action  for  turning 
water  on  plaintiff's  land  through  a  main  ditch  by  an  embankment 
and  ditches,  it  is  error  to  exclude  evidence  of  other  ditches  leading 
into  such  main  ditch  on  the  ground  that  such  ditches  are  not  shown 
on  a  plat  made  by  a  witness. 

Same— Evidence  as  to  Whether  Further  Damage  Could  Have  Been 
Prevented. 
In  an  action  for  damages  for  turning  water  onto  plaintiff's  land, 
evidence  as  to  whether  and  how  further  damage  could  be  prevented 
should  not  be  admitted,  since  it  does  not  relate  to  the  amount  of 
damages  done  for  which  recover3'"  is  to  be  had  in  such  action. 

Same— Damages — Evidence    as   to    Expenses  Incurred   in   Preventing 
Recurrences  of  Injury. 
In  an  action  for  damages   for    turning   water  onto  plaintiff's  land, 
evidence  of  expenses  incurred  by  him  to  improve  his  land  and  prevent 
recurrences  of  such  damages  should  not  be  admitted. 

Same — Same — Speculative  Damages— Inability  to  Grow  Crops. 

In  an  action  for  damages  by  turning  water  on  plaintiff's  land,  his 
testimony  **that  by  reason  of  his  inability  to  grow  crops,  or  loss  in 
crops  he  could  not  make,  as  well  as  in  loss  by  crops  destroyed,  his 
damage  was  from  $2,000  to  $3,000  by  reason  of  the  overflow,"  is  too 
uncertain  and  speculative  to  furnish  a  safe  guide  to  the  jury,  and 
should  not  have  been  admitted. 

Appeal — Review — Cross-Examination  of  Witnesses. 

Where,  while  defendant's  witness  is  being  cross-examined,  by  per- 
mission a  few  questions  are  asked  him  in  chief,  the  extent  of  such 
examination  is  in  the  discretion  of  the  court,  and  a  ruling  sustaining 
plaintiff's  objection  to  evidence  which  would  have  been  proper  in 
the  direct  examination  is  not  subject  to  review. 

Waiver  of  Objection  to  Refusal  to  Take  Case  from  Jury. 

Where  defendant's  prayer,  at  the  close  of  plaintiff's  testimony,  to 
withdraw  the  case  from  the  jury,  is  rejected,  and  defendant  proceeds 
to  offer  evidence  in  defense,  the  error,  if  any,  in  such  rejection,  is 
thereby  waived. 

Liability  for  Discharging  Water  on  Lower  Land  in  Draining  Railroad 
Right  of  Way.* 
Where  a  railroad  company,  in  efforts  to  drain  its  right  of  way,  col- 
lects the  surface  water  therefrom  and  from  lands  lying  above  the  right 
of  way,  and  discharges  it  in  greater  volume  than  before  on  land  below 

*See  Kansas  City,  etc.,  R.  Co.  v.  Williams  (Ind.  Ter.),  119  Am.  A 
£ng.  R.  Cas.,  N.  S.,  361,  and  foot-note. 

23  (N  s)  A  &  E  R  Cas— 34 
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the  rig'ht  of  way,  it  is  responsible  for  the  damage  resulting  from  such 
increased  flow. 

Same— Effect  of  Consent  of  Owners  of  Intermediate  Lands. 

Where  water  was  thrown  on  plaintiff's  land  in  injurious  amount  bj 
defendant's  embankment  and  ditches  leading  to  a  main  ditch  which 
extended  from  its  right  of  way  to  plaintiff's  land,  his  right  to  recover 
was  not  affected  by  parties  owning  intermediate  lands,  through  which 
the  ditch  ran,  consenting  that  defendant  could  so  use  such  ditch. 

Prayers. 

A  prayer  which  assumes  certain  facts  without  requiring  the  jury 
to  find  thereon,  and  submits  only  a  question  of  law,  should  be  re- 
jected. 

Same. 

Where  the  declaration  charges  defendant  with  discharging  injurious 
quantities  of  water  on  plaintiff's  land  by  constructing  embankments 
and  ditches,  a  prayer  that  the  jury  be  instructed  that  defendant  is 
not  liable  for  failure  to  clean  out  the  ditch  through  plaintiff's  land 
should  be  granted. 

Appeal  from  circuit  court,  Wicomico  county;  Chas.  F. 
Holland  and  Henry  Lloyd,  Judges. 

Action  by  Benjamin  S.  Jones  against  the  New  York,  Phil- 
adelphia &  Norfolk  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Areued  before  McSHERRY.  C.  J.,  and  FOWLER. 
BRISCOE,  BOYD,  PEARCE,  and  SCHMUCKER,  JJ. 

Miles  &  Stanford  and  Jas.  E.  EUegood,  for  appellant. 
Melvin  &  Handy,  for  appellee. 

PEARCE,  J.  This  suit  was  brought  by  the  appellee,  who 
is  the  owner  of  a  farm  in  Worcester  county,  Md.,  to  recover 
damages  for  injuries  alleged  to  be  caused  to  the  appellee's 
farm  by  large  quantities  of  water  cast  upon  it  as  a  result  of 
the  construction  of  appellant's  railroad.  The  declaration 
contains  two  counts, — the  first  alleging  that  defendant  broke 
and  entered  the  plaintiff's  lands,  and  flooded  the  same  with 
water;  and  the  second  alleging  that  by  reason  of  the  erection 
of  an  embankment  upon  which  the  track  of  the  railroad  was 
laid,  and  the  cutting  of  ditches  on  the  sides  of  this  embank- 
ment, a  large  body  of  water  was  collected  and  emptied  into  a 
ditch  which  led  from  the  railroad  to  and  through  plaintiff's 
lands,  greatly  in  excess  of  the  quantity  which  came  down  be- 
fore the  construction  of  said  railroad,  and  greatly  in  excess  of 
the  capacity  of  said  ditch,  whereby  plaintiff's  lands  were  ren- 
dered unfit  for  cultivation  or  for  any  beneficial  use.  The 
defendant  pleaded:  First,  that  it  did  not  commit  the  wrongs 
alleged;  second,  the  defendant's  license;  and,  third,  that  what 
was  complained  of  by  plaintiff  was  merely  a  user  of  defend- 
ant's right  of  way  to  which  it  was  entitled.  The  plaintiff 
joined  issue  on  the  first  plea,  to  the  second  he  replied  he  did 
not  give  the  license  alleged,  and  to  the  third  plea  he  demurred. 
The  demurrer  was  sustained,  and  issue  was  then  joined  on  the 
replication  to  the  second  plea.  The  third  plea  was  nothing 
more  than  a  denial  of  the  right  to  recover,  and  nothing  more 
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nor  less  than  the  general  issue  plea,  and  was  therefore  bad. 
Miller  V.  Miller,  41  Md.  623;  Keedy  v.  Long,  71  Md.  388,  18 
Atl.  704,  ;  L.  R.  A.  7S9.  But  the  appellant  claims  that  the 
declaration  was  defective,  and  that,  as  the  demurrer  amounts 
to  the  first  error,  it  should  have  been  overruled — First,  be- 
cause it  was  a  misjoinder  of  counts ;  and,  second,  because  the 
second  count  is  bad  in  substance.  It  has  been  decided,  how- 
ever, in  Gladfelter  v.  Walker,  40  Md.  i,  that  a  count  for 
entering  and  breaking:  the  plaintiff's  close  was  properly  joined 
with  counts  for  polluting:  a  stream  of  water  to  the  use  of  which, 
in  its  natural  state,  he  was  entitled.  There  is  therefore  no 
misjoinder  of  counts.  Nor  do  we  discover  any  defect  in  the 
second  count.  The  only  defect  suggested  is  the  omission  to 
charge  that  the  acts  complained  of  were  wrongfully  done,  but 
the  form  of  this  count  is  in  substantial  accord  with  the  form 
set  forth  in  the  Code  (article  75,  §  23,  subsec.  32)  for  diversion 
of  a  stream,  where  the  word  ** wrongfully'*  is  not  used;  and 
Mr.  Poe,  in  hi&work  on  Pleading  (section  581),  refers  to  the 
form  above  mentioned  as  a  proper  form,  saying  that  any  plain 
statement  of  the  plaintiff's  right  and  of  its  wrongful  invasion 
will  be  sufficient.  The  wrongful  character  of  the  act  here 
complained  of  sufficiently  appears  from  the  averment  that  it 
brought  down  upon  the  plaintiff's  lands  an  increased  fiow  and 
volume  of  water  in  excess  of  any  former  servitude  imposed  on 
said  lands.  But,  even  if  this  second  count  were  bad,  the 
demurrer  would  not  reach  the  declaration,  since  one  good 
count  would  remain. 

During  the  trial.  10  exceptions  were  taken ;  the  seventh  and 
tenth  being  to  rulings  upon  the  prayers,  and  all  the  others 
being  to  rulings  upon  questions  of  evidence,  of  which  the 
ninth  was  abandoned  at  the  argument  in  this  court.  Before 
considering  these  exceptions,  it  will  be  well  to  state  briefly 
the  physical  features  of  the  locality,  and  the  theory  upon 
which  the  case  seems  to  have  been  presented  below.  The 
suit  was  brought  in  Worcester  county,  and  was  removed  for 
trial  to  Wicomico  county,  after  a  warrant  of  resurvey  had 
been  issued  on  the  application  of  the  plaintiff,  and  had  been 
returned  to  the  court  from  which  it  issued.  There  was  no 
defense  taken  on  warrant,  and  there  was  no  question  of  title 
involved  depending  upon  conflicting  pretensions  or  disputed 
lines;  but  the  case  seems  to  have  been  regarded  by  the  court 
as  if  these  matters  were  involved,  and  the  admission  of  evi- 
dence to  have  been  restricted  accordingly.  The  certificate 
and  plat  shows  that  the  New  York,  Philadelphia  &  Norfolk 
Railroad,  at  the  point  nearest  to  the  plaintiff's  lands,  runs 
south  from  Pocomoke  City,  and  passes  through  a  large  swamp, 
known  as  "Dun  Swamp,"  crossing,  in  its  passage  through  the 
swamp,  an  old  ditch,  which  had  been  cut  by  the  landholders 
of  the  neighborhood  to  drain  the  lands  to  the  west  of  said 
swamp,  which  ditch  is  known  as  the  "Main  Lead  Ditch,"  and 
runs  in  a  meandering  southwest  course  from  a  point  some 
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distance  to  the  east  of  the  railroad  for  about  a  mile  and  a 
half,  when  it  crosses  a  county  road  known  as  the  ''Wa^am 
Road/*  where  it  enters  the  plaintiff's  lands.  From  that  point 
it  continues  on  a  southwest  course  through  the  plaintiff's 
lands,  after  leaving:  which  it  runs  in  a  southerly  course  for  a 
mile  or  more,  until  it  pours  into  '  Lamden's  mill  pond,  the 
overflow  of  which  runs  still  further  south  into  Pitt's  creek,  a 
tributary  of  Pocomoke  river.  In  constructing  the  railroad 
through  this  swamp  it  became  necessary  to  erect  a  heavy  em- 
bankment in  order  to  secure  a  solid  foundation  for  its  tracks. 
In  order  to  drain  the  railroad's  right  of  way,  and  to  keep  this 
embankment  firm  and  solid,  it  was  necessary  to  cut  ditches  on 
both  sides  of  this  embankment;  and,  in  order  to  prevent  back- 
ing up  the  water  upon  the  lands  east  of  the  embankment,  it 
was  necessary  to  put  in  a  culvert  under  the  embankment  at 
the  point  where  the  railroad  crossed  the  main  lead  ditch,  that 
being  the  lowest  point  on  the  railroad  in  that  vicinity.  The 
flow  of  these  lateral  ditches  above  the  culvert  was  south,  and 
the  flow  of  those  below  was  north,  thus  concentrating  the 
flow  of  both  directions  at  the  culvert;  and  the  plaintiff's 
claim  is  that  this  brought  down  into  the  main  lead  ditch  a 
much  larger  body  of  water  than  had  ever  before  come  down, 
and  greatly  in  excess  of  the  capacity  of  the  main  lead  ditch 
causing  great  damage  and  injury  to  his  land. 

The  first  exception  was  taken  to  the  ruling  of  the  court  in 
permitting  the  surveyor  who  executed  the  warrant,  while 
explaining  the  plat,  to  testify  to  the  altitude  of  certain  points 
on  the  plot  above  mean  tide  level  by  reference  to  certain 
letters  and  figures  said  to  have  been  placed  by  the  United 
States  geological  survey  upon  certain  trees,  posts,  and  bridges 
located  on  the  plat.  Upon  being  questioned  by  the  court  as 
to  his  knowledge  of  the  purpose  and  meaning  of  these  marks, 
he  admitted  that  he  did  not  see  the  marks  put  there,  and  that 
he  had  no  actual,  immediate  knowledge  of  their  significance, 
but  said  ''the  same  kind  of  marks  were  put  up  all  through  that 
section  by  the  survey";  that  he  had  seen  them  engaged  in 
their  work,  and  knew  the  marks  indicated  the  altitude.  The 
defendant  objected,  but  the  court  overruled  the  objection,  and 
permitted  the  witness  to  testify  as  to  the  meaning  of  these 
marks,  and  to  the  altitude  of  the  places  where  the  marks 
were  found.  These  objects,  so  marked,  are  not  ancient 
monuments,  and  cannot  be  proved  as  such.  The  fact  that 
they  were  surveyors'  marks  could  be  proved  by  one  who  saw 
them  made;  but  when  this  witness  undertook  to  state  their 
meaning  and  significance  his  testimony  was  pure  and  simple 
hearsay,  falling  within  none  of  the  exceptions  to  the  exclusion 
of  that  character  of  evidence.  Its  admission  was  therefore 
error. 

The  surveyor,  having  explained  the  plat,  was  asked  by 
defendant's  counsel  if  he  had  located  all  the  ditches  to  the 
east  and  west  of  the  railroad  and  Dun  swamp  leading  to  the 
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main  ditch,  and  he  admitted  that  there  were  such  ditches  in 
Brittingham's  field  east  of  the  railroad,  and  others  west  of  it, 
leading:  into  the  main  ditch,  but  not  located  on  the  plat ; 
whereupon  plaintiff's  counsel  objected  to  any  evidence  of 
ditches  not  located  on  the  plat,  and  the  court  excluded  the 
evidence.  This  constitutes  the  second  exception.  If,  in  this 
action,  defense  had  been  taken  on  warrant,  the  question  of 
title  or  of  boundaries  being  in  dispute,  evidence  of  objects  not 
located  on  the  plat  could  not  be  admissible.  In  such  cases, 
as  was  said  in  Medley  v.  Williams,  7  Gill  &  J.  68:  **The 
plots  are  part  of  the  pleadings,  made  to  elucidate  conflicting 
locations.  *  *  *  They  require  as  much  precision  and 
certainty  as  other  pleadings,  and  no  title  paper  [or  object] 
not  located  can  be  offered  in  evidence,  upon  the  well-estab- 
lished principle  of  correspondence  between  the  allegation 
and  the  proof."  But  this  is  not  such  a  case.  In  Addison  v. 
Hack,  2  Gill,  221,  41  Am.  Dec.  421,  which  was  an  action  for 
diversion  of  a  stream,  the  plaintiff  was  about  to  obtain  a  war- 
rant of  survey  for  the  purpose  of  locating  its  pretensions,  and 
the  defendant  agreed  that  the  plaintiff  should  at  the  trial 
introduce  evidence  for  the  purpose  of  locating  his  title  papers 
and  the  boundaries  thereof,  the  same  as  if  he  bad  sued  out  a 
warrant  in  due  form  of  law ;  but  at  the  trial  the  defendant 
objected  to  the  admission  of  a  certain  patent  and  deeds 
offered  by  plaintiff  to  sustain  his  title.  They  were  admitted, 
however,  and  on  appeal  this  ruling  was  affirmed;  the  court 
saying:  '4n  an  action  relating  to  lands,  if  the  defendant  does 
not  see  fit  to  take  defense  on  warrant,  the  plaintiff  is  under 
no  obligation  to  ask  for  a  warrant  to  locate  his  land,  or  any 
other  matter  in  controversy  between  the  parties.  Without 
such  plats,  he  may  read  his  title  papers  in  evidence,  prove 
his  possession  under  them,  and  show  by  oral  or  other  testi- 
mony the  injury  he  complains  of."  It  follows  that,  if  the 
plaintiff  could  do  this,  so  also  the  defendant  could  introduce 
like  testimony  to  defeat  his  claim,  and  the  issuing  of  a  war- 
rant of  survey,  where  done  was  required,  could  not  change  the 
rule  of  evidence.  But  since  the  case  of  Addison  v.  Hack, 
supra,  was  decided,  the  act  of  1852  was  enacted,  by  which  it 
was  provided  ''that  in  no  action  shall  plats  be  considered  as 
pleadings  or  evidence  perse"  (Code,  art.  75,  §  82),  and  that 
no  warrant  of  resurvey  shall  issue  in  any  action  ''unless  there 
shall  be  a  dispute  about  the  location  of  the  lands  for  the  injury 
of  which  damages  are  claimed,  or  unless  the  court  shall  be 
satisfied  that  plats  are  necessary  for  illustration. ' '  Here  there 
is  no  pretense  of  dispute  as  to  location  of  plaintiff's  lands,  and 
it  must  be  considered  that  the  plat  was  authorized  for  illustra- 
tion only.  In  Commissioners  v.  Wise  (Md.)  18  Atl.  31.  which 
was  an  action  for  damages  caused  by  the  unskillful  erection 
of  a  bridge,  a  sketch  of  the  scene  was  admitted  in  evidence; 
the  court  saying:  "It  is  not  perceived  how  any  error  was 
committed  in  submitting  to  the  jury  a  correct  representation 
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of  what  they  would  have  seen  if  they  had  gone  on  the  premises, 
as  authorized  by  Act  1886,  c.  415.''  It  was  most  material  here 
to  the  protection  of  the  defendant  that  it  should  be  permitted 
to  show  the  existence  of  other  ditches,  not  located  on  the 
plat,  but  leading  into  the  main  ditch  below  the  railroad,  but 
above  plaintiff's  lands,  in  order  that  the  jury  might  determine 
how  much  those  ditches  contributed  to  the  flood,  which  plain- 
tiff ascribed  solely  to  the  defendant;  and  we  think  it  was  error 
to  confine  the  testimony   to  the  ditches  located  on  the  plat. 

In  the  third  exception  the  plaintiff  was  asked,  over  the 
defendant's  objection,  whether  any  complete  relief,  in  his 
opinion,  could  be  afforded  to  his  lands  from  these  overflows, 
unless  the  main  ditch  between  the  railroad  and  his  lands  were 
put  in  order,  to  which  he  answered,  **No.  **  We  cannot  see  the 
relevancy  of  this  testimony.  The  only  apparent  result  of 
cleaning  out  this  portion  of  the  ditch  would  be  to  bring  down 
the  water  upon  the  plaintiff's  lands  in  greater  volume,  and 
with  swifter  flow;  and,  if  this  were  done,  and  complete  relief 
were  obtained,  it  would  afford  no  evidence  of  the  amount  of 
damage  already  sustained  and  recoverable  in  this  suit.  We 
think,  therefore,  the  question  was  improperly  admitted. 

The  fourth  exception  arose  thus:  Mr.  Schoolfield  had 
testified  that  in  1899  he  had  cleaned  out  the  main  ditch  through 
the  plaintiff's  land,  and  had  deepened  it  for  a  considerable 
distance  below  plaintiff's  land;  also  that  he  had  cut  numerous 
ditches  on  this  land,  all  leading  into  the  main  ditch,  all  of 
which  was  indicated  on  the  plat ;  and  that  this  work  cost 
$663.20.  Plaintiff  was  asked  whether  he  knew  this  work,  and 
said  he  did,  and  was  then  further  asked  if  the  charge  was 
reasonable.  To  this  question  defendant  objected,  but  the 
court  allowed  the  question,  and  the  witness  replied  it  was 
satisfactory  to  him.  This  constitutes  the  fourth  exception, 
which  will  be  considered  in  connection  with  the  fifth.  In  that 
exception  the  plaintiff  was  asked  if  he  could  state  the  total 
cost  of  the  work  done  in  the  effort  to  relieve  his  land,  to 
which  defendant  objected,  but  the  court  overruled  the  objec- 
tion, and  the  witness  answered,  ''I  think  I  spent  $1,200  to 
$1,500."  We  cannot  discover  how  the  amount  paid  by  plain- 
tiff for  this  work,  or  the  reasonableness  of  Mr.  Scboolfield's 
charge,  tends  to  show  what  damages  plaintiff  had  sustained 
by  any  act  or  omission  of  the  defendant.  The  plat  shows 
that  the  new  ditches  cut  by  Schoolfield  on  plaintiff's  "low 
ground"  were  many  times  greater  in  length  than  that  part  of 
the  main  ditch  within  his  lines,  and  constitute  an  elaborate- 
system  of  new  drains.  How  much  of  this  was  necessary  to 
relieve  the  increased  flow  due  to  the  construction  of  the  rail- 
road, and  how  much  was  done  to  relieve  the  previous  flow, 
which  the  testimony  shows  was  copious,  and  often  disastrous, 
it  is  impossible  to  tell.  The  limit  of  the  liability  of  the  rail- 
road is  the  actual  damage  inflicted  by  it  up  to  the  time  of 
trial,  and  it  cannot,  by  any  process,  be   made  liable  in  this 
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snit  for  the  cost  of  an  elaborate  system  of  drainage  designed 
to  anticipate  and  prevent  future  damage.  We  think,  there- 
fore, these  rulings  were  both  erroneous. 

The  sixth  exception  was  to  plaintiff's  testimony  "that  by 
reason  of  his  inability  to  grow  crops,  or  loss  in  crops  he  could 
not  make,  as  well  as  in  loss  by  crops  destroyed,  his  damaee 
was  from  $2,000  to  $3,000,  by  reason  of  the  overflow."  Such 
evidence  is  too  uncertain  and  speculative  to  furnish  a  safe 
guide  to  the  jury  in  estimating  damages,  and  ought  not  to 
have  been  admitted.  Abbott  v.  Gatch,  13  Md.  315,  71  Am. 
Dec.  635;  Crabbs  v.  Koontz,  69  Md.  59,  13  Atl.  591. 

In  the  eighth  exception,  Mr.  White,  a  witness  for  defend- 
ant, and  a  civil  engineer,  having  been  examined  in  chief,  was 
under  cross-examination,  when,  as  appears  in  the  record, 
defendant's  counsel,  **by  permission,  asks  a  few  questions  in 
examination  in  chief.  * '  Having  produced  a  plat  of  the  locality, 
which  he  testified  he  had  made,  the  witness  was  asked  to 
show  the  jury  upon  that  plat  the  course  of  the  railroad  and  the 
ditch,  to  which  plaintiff's  counsel  objected,  both  on  the 
ground  that  the  plat  was  inadmissible  in  itself  and  because 
it  was  too  late  then  to  produce  it.  What  we  have  said  in 
reference  to  the  second  exception  is  sufficient  to  indicate  that 
we  think  the  plat  would  have  been  admissible  if  ofiered  in 
chief;  but  we  think  that  the  right  to  further  examination  in 
chief,  if  not  subject  to  the  pleasure  of  plaintiff's  counsel,  was 
subject  certainly  to  the  discretion  of  the  court,  and  is  therefore 
not  the  subject  of  review  here. 

The  seventh  exception  was  taken  to  the  rejection  of  a  prayer 
offered  by  the  defendant  at  the  close  of  plaintiff's  testimony 
to  withdraw  the  case  from  the  jury.  But,  instead  of  resting 
its  own  case  upon  this  ruling,  defendant  proceeded  to  offer 
evidence  in  defense,  and  it  has  been  held  in  Barabasz  v. 
Rabat,  91  Md.  53,  46  Atl.  337,  that  in  such  case  the  ruling  is 
not  open  for  review,  and  that,  if  there  was  error  in  the  ruling, . 
it  was  waived  by  defendant. 

The  plaintiff  offered  seven  prayers,  of  which  the  first, 
second,  sixth,  and  seventh  were  granted,  and  the  third,  fourth, 
and  fifth  were  rejected.  The  defendant  offered  nine  prayers, 
of  which  the  second  was  granted,  and  all  the  others  were  re- 
jected, and  the  tenth  exception  of  the  defendant  was  to  these 
rulings.  The  plaintiff's  first  and  second  prayers  are  based 
upon  the  theory  that  the  defendant  bad  no  rieht,  in  the  effort 
to  drain  its  right  of  way,  to  collect  the  surface  waters  there- 
from, and  from  lands  lying  above  their  right  of  way,  and  to 
discharge  them  in  greater  volume  than  before  upon  lands 
below  their  right  of  way,  and  that  defendant  was  responsible 
to  him  for  injury  resulting  from  such  increased  flow.  The 
defendant's  first,  fourth,  and  fifth  prayers  are  based  upon  the 
theory  that  if  the  erection  of  the  embankment  and  the  digging 
of  the  lateral  ditches  on  its  right  of  way  were  necessary  and 
proper  for  the  drainage  of  the  right   of  way  and  to  make  the 
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railroad  tracks  safe  for  public  travel  and  traffic,  and  if  the 
ditches  were  cut  and  graded  in  a  proper  and  skillful  manner, 
and  that  the  water  collected  therein  and  brought  therefrom 
flowed  into  the  main  ditch,  where  it  had  previously  flowed, 
and  that  the  same  was  an  ancient  outlet  constructed  by  land- 
owners of  that  neighborhood  upon  the  natural  course  of  drain- 
age, and  for  the  purpose  of  carrying  off  the  water  that  had 
come  from  above  said  railroad  before  its  construction,  then 
the  defendant  was  not  liable  for  damages  caused  to  the  plain- 
tiff's land  by  reason  of  any  increased  volume  of  water  thus 
cast  upon  it.  We  do  not  think  there  can  be  any  difficulty  in 
determining  which  of  these  conflicting  theories  must  prevail. 
The  principles  involved  were  fully  considered  in  an  opinion 
by  Judge  Alvey  in  Railroad  Co.  v.  Reaney,  42  Md.  117,  where 
the  appellants,  having  authority  to  construct  a  tunnel  under 
the  bed  of  certain  streets  of  the  city,  contended  that  any  dam- 
age the  appellee  had  suffered  to  his  house  by  reason  of  the 
excavation  of  one  of  these  streets  was  damnum  absque  injuria, 
and  that  no  right  of  recovery  existed,  unless  it  should  be  shown 
that  the  power  delegated  to  the  appellants  had  been  illegally 
or  negligently  exercised.  But  the  court  said:  **That  the  ex- 
cavation of  the  street  for  the  tunnel  was  lawful,  and  done  in 
a  lawful  manner  at  the  time,  can  constitute  no  defense  to  the 
action  if  damages  actually  resulted  from  the  work.  There  are 
many  cases  in  which  an  act  may  be  perfectly  lawful  in  itself, 
and  will  continue  to  be  so  until  damage  has  been  done  to  the 
property  or  person  of  another;  but  from  the  moment  such 
damage  arises  the  act  becomes  unlawful,  and  an  action  is 
maintainable  for  the  injury."  In  O'Brien  v.  Railroad  Co., 
74  Md.  374,  22  Atl.  144,  13  L.  R.  A.  130.  the  Reaney  Case  was 
approved,  and  it  was  said  that:  ''While  the  right  in  the  state 
to  grant  the  power  to  a  railroad  company  to  occupy  the  street 
is  unquestionable,  the  adjoining  lot  owners  are  not  without 
redress  for  any  substantial  injury  sustained  to  their  property 
rights  that  may  be  produced  by  the  construction  or  operation 
of  the  railroad  in  the  street;"  and  in  Railway  Co.  v.  Web- 
ster, 81  Md.  535.  32  Atl.  186,  it  was  held  that  the  right  to  build 
the  elevated  railroad  did  not  imply  exemption  from  responsi- 
bility for  injuries  inflicted  by  its  operation  and  construction, 
and  the  principles  laid  down  in  the  Reaney  Case  were  declared 
to  have  been  ever  since  regarded  as  settled  in  this  state.  The 
defendant  was  able  to  produce  in  support  of  its  position  the 
opinion  of  so  eminent  a  judge  as  Judge  Redfield,  who  held  in 
Hatch  V.  Railroad  Co.,  2^  Vt.  50,  that  railroad  companies  are 
not  liable  for  necessary  consequential  damages  accruing  to 
premises  not  taken  by  them  for  the  prudent  construction  and 
operation  of  their  roads.  But  that  case  was  considered  in  the 
Reaney  Case,,  being  urged  upon  the  court  without  avail  by 
the  late  Judge  Fisher,  so  justly  distinguished  for  his  learning 
and  force.  It  should  be  observed  also  that  Judge  Redfield, 
while  holding  as  we  have  stated,  held  that  upon  general  prin- 
ciples not  at  all  in  conflict  with   that   opinion   railroad  com- 
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panics  are  liable  to  an  action  where  a  landowner  is  injured  by 
having  water  turned  upon  him  in  such   manner  as  materially 
to  injure  him.     It  was  suggested  at  the  argument  that  all  con- 
sequential damages  are  presumed  to  be  included  in  the  amount 
agreed  on  or  awarded  at  the  time  the  construction  of  the  road 
is  entered  upon,  and  this  is  true  as  applied  to  one  whose  land 
is  taken  by  the  railroad,  but   as  applicable  to  this  case   it  is 
only  necessary  to  say  that  by  no   process  can  compensation 
awarded  to  A.  be  applied  to  an  injury  inflicted  upon  B.     We 
have  no  hesitation,  therefore,  in   holding  that   the   first  and 
second  prayers  of  the  plaintifi  were  properly  granted,  and  that 
the  defendant's  first,  fourth,  and  fifth   prayers  were  properly 
rejected.     It  is  obvious   that  any  privilege  granted   by   any 
landowner  above  the  plaintifi  to  enlarge  and  use  that  portion 
of  the  main  ditch  through  his  own  lands  could  have  no  effect 
as  against  the  plaintiff,  and  there   was  therefore  no  error  in 
granting  the  plaintiff's  sixth  prayer.     The  plaintiff's  seventh 
prayer  allows  the  jury,  in  estimating  the  plaintiff's  damages, 
to  take  into  consideration  the  loss  resulting  from  his  inability 
to  cultivate  his  land,  and  the  reasonable  expenses  incurred 
by  him  in  the  effort  to  remedy  the  injury,  and  it  follows  from 
what  we  have  said  in  disposing  of  the  fourth  and  fifth  excep- 
tions that  this  prayer  was  improperly  granted.     The  defend- 
ant's third  prayer  submits  to  the  jury  a  question  of  law, 
namely,  what  constitutes  a  recognition   by  the   plaintiff  of 
defendant's  right  to  drain   into    the    main  ditch:  since   it 
assumes,  without  requiring  the  jury  to  find,  the  request  from 
which  such  recognition   is  claimed   to    follow.     But,  apart 
from  this  objection,  the  prayer  is  defective,  because  the  facts, 
if  all  duly  found,  could  create  no  bar  to  recovery  for  recurring 
injuries  resulting  from  subsequent  failure  of  defendant  to  clean 
and  open  the   main   ditch.     Defendant's  fifth   prayer  should 
have  been  granted.     Plaintiff's  right   of  recovery  is  founded 
upon  defendant's  act  of  commission  in  casting  upon  plaintiff's 
land  an  increased  flow  of  water,  and  not   upon  its  subsequent 
omission  to  clean  out  the  ditch  through  plaintiff's  land,  or  to 
do  any  other  specific  act  regarded  by  the  plaintiff  as  necessary 
or  appropriate  to  remedy  the  situation.     We  think  defendant's 
seventh  prayer  would  have  asserted  a  correct  proposition  of 
law  if  it  had  been  limited  to  the  acts  of  the  defendant,  without 
reference  to  their  negligent  character  per  se ;  but  that  ref- 
erence was  calculated  to  mislead  the  jury,  and  we  think  there 
was  no  error  in  its  rejection,  especially  as  the  law  governing 
the  burden  of  proof  was  correctly   laid  down   in  defendant's 
second  prayer,  which  was  granted.     The  defendant's   eighth 
and  ninth  prayers  sought  to  withdraw  the  case  from  the  jury 
on  the  same  theory  upon  which   its  first,    fourth,    and  fifth 
prayers  were  framed,  and   they  were  therefore   properly  re- 
jected. 

It  follows  that  the  judgment  appealed  from  must  be  re- 
versed. Judgment  reversed,  with  costs  to  appellant  above 
and  below,  and  new  trial  awarded. 
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Lion  v.  Baltimore  City  Pass.  Ry.  Co. 

{Court  of  Appeals  of  Maryland^  Dec,  6,  i8gg,) 
[44  Ati.  Rep.  1045.] 

Causing  Overflow  of  Surface  Water  in  Constructing  Road.* 

Where  a  street-railway  company,  in  order  to  construct  its  track, 
changed  the  flow  of  surface  water,  and  collected  it  underground  in 
drains  and  vaults  that  were  inadequate  to  carry  it  off,  the  company 
is  liable  for  an  injury  done  the  property  of  another  by  the  overflow 
of  such  vaults,  though  it  relied  upon  the  judgment  of  a  competent 
engineer  in  constructing  the  vaults  and  drains. 

Same — Overflow  of  Vaults  Constructed  to  Carry  Off  Surface  Water. 

Where  property  is  injured  by  the  overflow  of  vaults  constructed  and 
operated  by  a  street-railway  company  to  carry  off  surface  water,  the 
owner  of  such  property  is  not  required  to  notify  the  company  of  such 
injury  before  instituting  suit  for  damages. 

Instructions— Submission  of  Theory  cf  Cause. 

A  party  is  entitled  to  have  his  theory  of  a  cause  submitted  to  the 
jury,  when  there  are  evidence  and  pleadings  to  support  it. 

Appeal  from  Baltimore  city  court;  Charles  E.  Phelps,  Judge. 

Action  by  Peter  A.  Lion  against  the  Baltimore  City  Passen- 
ger Railway  Company  for  injury  to  his  property  caused  by  the 
overflow  of  sewers  constructed  by  the  defendant.  From  a 
judgment  in  favor  6l  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  BRISCOE, 
SCHMUCKER,  PAGE,   PEARCE,   BOYD,  and  FOWLER, 

JJ. 

J.  S.  Lemmon  and  Robt.  W.  Beach,  for  appellant. 
Wm.  Shephar  Bryan,  Jr.,  for  appellee. 

McSHERRY,  C.  J.  Legislative  permission  was  given  to 
the  Baltimore  City  Passenger  Railway  Company  to  use  the 
cable  sysem  for  the  propulsion  of  its  cars.  In  constructing 
that  system  it  became  necessary  for  the  company  to  build  the 
cable  conduit  under  open  gutters  wherever  it  intersected  them. 
Ensor  street  and  Ashland  avenue  intersect  each  other  nearly 
at  right  angles.  In  going  from  one  to  the  other  (this  is  to 
say,  in  going  north  along  the  former,  and  curving  therefrom 
east  into  the  latter)  the  open  eutter  formerly  along  the  east 
side  of  Ensor  street,  where  it  crossed  Ashland  avenue,  had  to 
be  passed;  and  as  it  was  impossible  for  the  conduit,  with  its 
open  slot,  to  be  built  under  the  surface  gutter,  the  gutter  was 
changed  to  a  closed  sewer,  and  sunk  by  the  railway  company 
under  the  conduit.  To  provide  for  the  water  carried  off  by 
the  surface  gutter,  a  20-inch  drain  pipe  was  laid  by  the  com- 
pany some  feet  below  the  grade  or  level  of  Ashland  avenue, 
from  a  point  north  of  the  northeast  corner  of  Ensor  street  and 
Ashland  avenue  to  a  point  south  of  the  southeast  corner  of  the 
same  street.  At  this  latter  point  there  was  a  vault  built, 
and  the  20-inch  pipe  was  made  to  discharge  into  it.     At  the 

*See  generally,  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  840  et  seq. 
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north  and  south  ends  of  this  20-inch  pipe  there  were  8-inch 
opening^s  leading  from  the  surface  R:utter;  and  at  the 
northeast  corner  of  the  two  streets  there  was  laid  underground, 
and  running  eastwardly,  a  15-inch  pipe,  connecting  with  the 
20-inch  pipe,  and  conveying  into  it  the  surface  water  gathered 
from  the  north  side  of  Ashland  avenue.  At  the  southeast 
corner  of  these  same  streets  there  was  another  15-inch  pipe 
l»id.  conveying  into  the  vault  the  surface  water  gathered 
from  the  south  side  of  Ashland  avenue,  and  from  Sterling  and 
Aisquith  streets,  further  to  the  east.  Leading  from  the  vault 
and  running  down  Ensor  to  Madison  street,  was  a  15-inch 
outlet  pipe.  Water  which  formerly  passed  south  across 
Ashland  avenue,  and  down  Sterling  and  Aisquith  streets, 
was  carried  west  along  Ashland  avenue  to  this  vault. 
The  bed  of  Ashland  avenue  was  raised  to  accommodate 
the  location  of  the  conduit.  It  was  made  the  duty  of  the 
company  to  keep  in  repair  and  to  remove  obstruc- 
tions from  this  vault  and  these  underground  sewers  or 
pipes.  It  will  be  noticed  that  all  the  water  entering  this  vault 
from  the  two  8-inch  openings  and  from  the  two  15-inch  pipes 
was  designed  to  be  discharged  through  one  1 5-inch  outlet,  and 
that  the  volume  of  water  brought  to  the  vault  by  these  works 
of  the  company  was  greater  than  had  formerly  passed  the 
southeast  corner  of  the  two  streets  (Ensor  and  Ashland)  upon 
the  surface.  All  this  work  was  done  by  the  railway  company 
under  the  direction  of  the  city  commissioner.  In  i8q6  the 
appellant  purchased  a  house  at  the  southeast  corner  of  Ensor 
street  and  Ashland  avenue,  in  the  immediate  vicinity  of,  or 
about  12  feet  away  from,  the  vault  described  above.  At  the 
time  he  purchased  the  house  the  cellar  was  dry,  and  the  walls 
were  free  from  cracks,  although  these  drain  pipes  had  been 
laid  and  this  vault  had  been  built  for  some  four  years.  Shortly 
afterwards  the  vault  overflowed,  and  the  cellar  of  the  appel- 
lant's house  was  flooded.  When  the  vault  was  cleaned  out  by 
the  railway  company,  the  water  in  the  cellar  receded.  This 
overflowing  and  flooding  occurred  on  subsequent  occasions, 
and  in  every  instance  from  an  ordinary  rainfall.  As  a  result 
of  these  overflows  the  walls  of  the  appellant's  house  were 
so  damaged,  and  rendered  so  unsafe,  that  the  house  was,  by 
direction  of  the  building  inspector,  taken  down.  The  appel- 
lant then  sued  the  railway  company  for  the  damage  thus  sus- 
tained by  him.  He  alleged  in  his  declaration  that  ^'by  reason 
of  the  careless,  unskillful,  and  negligent  manner  in  which  said 
sewer  was  constructed,  kept  in  repair,  and  attended  to,  water 
came  into  the  cellar''  of  his  house,  and  caused  the  injury  just 
described.  These  facts  were  shown  by  the  evidence,  and  there 
was  also  testimony  tending  to  prove  that  the  plan  of  this  con- 
struction of  the  drain  pipes-  and  vault  or  receiver  was  bad, 
and  that  the  works,  as  built,  were  insuflicient  to  carry  off,  ex- 
cept by  an  overflow  that  would  flood  the  appellant's  cellar, 
the  amount  of  water  which   might  be  expected  to  enter  the 
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vault  or  receiver  in  seasons  of  ordinary  rains.  At  the  conclu- 
sion of  the  testimony  the  plaintiff  presented  3  prayers,  and 
the  defendant  i^.  The  court  rejected  all  of  those  offered  by 
the  plaintifi,  and  granted  one  at  the  instance  of  the  defend- 
ant, whereupon  the  defendant  withdrew  the  others  which  it 
had  presented.  The  instruction  granted  is  in  these  words: 
^^It  being  an  admitted  fact  that  the  defendant's  drain  was 
laid  before  the  plaintiff  owned  the  property  in  question,  and 
there  is  no  legally  sufficient  evidence  that  the  plaintiff  noti- 
fied the  defendant  that  the  drain  caused  an  injury  to  the  same, 
and  the  verdict  must  be  for  the  defendant."  Under  this  im- 
perative instruction  the  verdict  was,  of  course,  rendered  for 
the  defendant,  and  from  the  judgment  entered  thereon  the 
plaintiff  appealed. 

There  were  several  questions  discussed  in  the  argument  at 
the  bar,  but  the  controlling  ones  are  those  raised  by  the 
instruction  just  transcribed,  and  by  the  rejection  of  the  prayers 
of  the  plaintiff.  If  the  railway  company  elevated  the  bed  of 
Ashland  avenue,  and  brought  an  increased  volume  of  water  to 
the  corner  of  Ensor  street  and  Ashland  avenue,  and  then,  by 
the  negligent  and  unskillful  construction  of  or  attention  to  the 
sewers  or  drains  and  vault  designed  to  carry  off  the  water, 
failed  to  convey  it  away,  whereby  it  overflowed  the  vault  or 
receiver,  and  damaged  the  plaintiff's  house,  it  can  scarcely  be 
doubted  that  the  company  is  liable.  When  the  company 
undertook  to  change  the  accustomed  flow  of  the  surface  water, 
and  to  concentrate  it  in  underground  drains  and  a  vatrlt  at  a 
point  where  but  a  part  of  it  formerly  had  harmlessly  flowed  on 
the  surface,  it  was  bound,  at  its  peril,  to  provide  adequate 
means  to  discharge  the  water  so  gathered  by  it,  and  to  discharge 
it  in  a  way  that  would  not  be  injurious  to  others.  This  was  a 
perfectly  plain  duty  that  was  incumbent  upon  it ;  and  it  is  no 
answer  to  say  that  it  relied  on  the  judgment  of  competent 
engineers  in  the  construction  of  its  works,  if  in  fact  the  works, 
as  constructed,  are  inadequate  to  accomplish  the  purpose  or 
were  unskillfully  built.  The  employment  of  a  competent 
engineer  to  direct  the  work  is  not  the  fulfillment  of  a  duty  to 
avoid  doing  injury  to  another,  when,  notwithstanding  the 
engineer's  competency,  the  work,  as  constructed,  does  cause 
injury.  The  test  of  liability  is  not  the  fitness  of  the  engineer, 
but  the  efficacy  of  the  work.  Hitchinsv.  Mayor,  etc.,  68  Md. 
113-115,  II  Atl.  826.  .Assuming  this  to  be  true,  the  doctrine 
laid  down  in  the  instruction  which  took  the  case  from  the 
jury  is  that  a  recovery  cannot  be  had  against  the  original 
wrongdoer  by  one  who,  after  the  construction  of  the  work  which 
did  the  injury,  became  the  owner  of  the  property  injured, 
unless  the  party  sustaining  the  injury  first  notifies  the  wrong- 
doer to  remove  the  cause  of  the  injury,  and  the  latter  omits  or 
refuses  to  do  so.  This  doctrine  is  not  tenable,  and  the  case  of 
Pickett  V.  Condon,  18  Md.  412,  relied  on  to  sustain  it,  does  not 
do  so.     Ever  since  the  decision  of    Penruddock's  Case,   5 
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Coke,  loi,  it  has  been  the  settled  law  that  the  alienee  of  land 
upon  which  a  nuisance  existed  when  the  alienee  acquired  the 
land  is  not  liable  to  the  owner  of  other  property,  subsequently 
purchased,  for  an  injury  done  to  the  latter  by  the  pre-existing 
nuisance,  until  the  alienee  has  been  first  notified  to  abate  the 
nuisance.     This  was  all  that  was  decided  in  Pickett  v.  Condon. 
Condon  acquired  property  in   1855.     At  that   time  the  land 
had  a  dam  on  it  across  a  stream.     Pickett  and  wife  acquired 
their  property  in  1856.     The  dam  erected  by  Condon's  grantor 
caused  the  water  to  flow  back  on  Pickett's  mill.     Pickett  sued 
Condon,  and  it  was  held   that  as  Condon's  grantor,  and  not 
Condon,  had  erected  the  dam,  and  as  Condon  had  not  been 
notified  to  remove  it,  he  was  not  answerable.     The  reason  of 
the  rule  is  obvious.     A  person  who  has  not  erected  a  work 
that  may  become  a  nuisance  or  occasion  damage,  or  who  was 
in  no  way  connected  with  its  construction,  is  not  responsible 
for  the  injury  it  does  cause,  if  he  subsequently  becomes  the 
owner  of  the  property  upon   which  the  nuisance   is  located, 
and  thus  gets  control  of  the  injurious  thing.     Knowledge  that 
it  is  injurious  must  he  brought  home  to  him,  and  an  oppor- 
tunity must  be  afforded  him  to  abate  it.  before  he  can  be 
made  liable:  otherwise,   he  would  be  held  responsible,  not 
for  his  own,  but  for  his  grantor's  wrongful  act.     If,  with  that 
knowledge,  he  does  not  abate  the  nuisance,  he  is  treated  as 
continuing  it.     And  so  all  the  cases  from  Penruddock's  down 
have  held.     Railroad  Co.  v.  Smith,   12  C.  C.  A.  384,  64  Fed. 
679,  27  L.   R.  A.  131,  and  cases  there  cited.     But  the  bare 
statement  of  the  proposition  that,  where  the  party  sued  was 
not  the  original  creator  of  the  nuisance,  he  must  have  notice 
of  it,  and  a  request  must  be  made  to  remove  it,  before  any 
action  can  be   brought,  carries  with  it  the  exclusion   of  its 
application  to    the    original    wrongdoer.     Why  should  the 
original  wrongdoer  have  notice  before  being  sued.?     It  is  his 
negligent  act  which  causes  the  injury;  and  for  that  negligent 
act,  and  not  for  a   continuance  of  it  after  notice  given,  he  is 
answerable.     Notice  to   him   from   any   one   injured   by  his 
wrongful  act  is  wholly  unnecessary.     Bank  v.  Manion,  87  Md. 
68,  39  Atl.  90.     In  Eastman  v.  Manufacturing  Co.,  44  N.  H. 
144,  it  was  held  that  no  notice  or  request  to  abate  the  nuisance 
is  necessary  before  bringing  suit  against  the  original  wrong- 
doer, but  that  the  grantee  of  the  nuisance  is  not  liable  until, 
upon  request  made,  he  refuses  to  remove  the  nuisance.     Even 
**when  he  who  erects  the  nuisance  conveys  the  land,  he  does 
not  transfer  the  liability  to  his  grantee."     Plumer  v.  Harper, 
3  N.  H.  88.     It  is  clear,  then,  upon  reason  and  authority,  that 
no  notice  was  required  to  be  given  by  the  appellant  to  the 
railway  company,  the  original  erector  of  the  structure  which 
caused  the  injury,  before   the  pending  suit  was  brought ;  and 
there  was  consequently   error    committed    in    granting  the 
instruction  which  took  the  case  away  from  the  jury  on  the  sole 
ground  that  such  notice  had  not  been  given. 

As  to  the  plaintiff's  rejected  prayers,  but  little  need  be  said. 
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Milton  Bruce,  for  plaintiffs. 
F.  S.  Hall,  for  defendant. 

HOLMES.  C.  J.  These  are  actions  for  running  down  a 
wagon  and  throwing  out  and  injuring  one  of  the  persons 
who  were  riding  in  it.  The  case  is  here  on  exceptions  to  a 
refusal  to  take  the  cases  from  the  jury.  It  is  suggested  that 
there  was  no  evidence  that  the  place  where  the  accident 
happened  was  a  public  way.  This  suggestion  plainly  is  a 
mere  afterthought,  and  discredits  the  defendant's  whole  case. 
We  assume  that  tracks  might  be  laid  over  private  land  be- 
longing to  the  company  so  that  it  would  be  a  trespass  for 
others  to  drive  upon  them  (Farnum  v.  Railway  Co.,  178 
Mass.  300,  59  N.  E.  755),  but  of  course  such  a  case  is  very 
unusual,  and  in  the  absence  of  special  evidence  a  jury  would 
be  warranted  in  presuming  and  finding  that  street  railway 
tracks  were  laid  in  a  public  street.  In  this  case  the  place 
was  called  Tremont  St.  in  the  city  of  Taunton,  and  it  is 
spoken  of  as  a  highway  in  the  bill  of  exceptions. 

The  wagon  was  a  covered  baker's  waeon,  and  the  rear  of 
it  was  closed  with  drawers  and  boxes.  It  was  not  negligence 
to  drive  such  a  wagon  in  the  public  streets,  even  those  con- 
taining street  railway  tracks.  It  was  not  negligent  or  unlaw- 
ful to  drive  upon  the  tracks.  The  fact  that  the  horse  was 
walking  makes  the  plaintiff's  case  no  worse.  As  against  a 
car  coming  up  behind  him  the  driver  would  have  done  his  duty 
by  getting  off  the  track  when  he  knew  of  its  approach.  Com. 
V.  Temple,  14  Gray,  69,  78.  But  the  driver  did  not  know  of 
it.  If  the  bell  was  rung  those  in  the  wagon  testified  that  they 
did  not  hear  it.  They  were  not  bound  to  keep  an  impossible 
watch  upon  the  rear.  See  Benjamin  v.  Railway  Co.,  160 
Mass.  3,  4.  35  N.  E.  95.  The  defendant  could  not  run  them 
down  from  behind  under  any  ordinary  circumstances  without 
negligence  or  willful  wrong,  and  this  they  may  be  supposed 
to  have  known.  There  were  no  special  circumstances  in  this 
case.  The  wagon  was  plainly  visible  in  front  of  the  car. 
There  was  sufficient  evidence  of  the  defendant's  negligence 
and  of  the  plaintiffs'  due  care.  See  Tashjian  v.  Railway  Co., 
177  Mass.  75.  81,  «;8  N.  E.  281;  Le  Blanc  v.  Railway  Co.,  170 
Mass.  564,  49  N.  E.  927;  White  v.  Railway,  167  Mass.  43,  44 
N.  E.  1052. 

This  case  is  not  one  of  ** injury  suffered  by  any  person  in 
the  management  and  use  of  its  [the  railway's]  tracks"  within 
St.  1898,  c.  578,  §  II.  The  action  is  not  brought  under  that 
section  but  at  common  law,  and  no  notice  to  the  company  of 
the  injury  was  necessary. 

Exceptions  overruled. 
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Crowley  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (two  cases). 

{Supreme  Couri  of  Tennessee,  Nov,  g, /901,) 

[65  S.  W.  Rep.  411.] 

Railroad  Companies — injuries  to  Persons  on  Track — Pleading.* 

A  declaration  alleging  tliat  on  a  particular  day,  and  near  a  particu- 
lar place,  defendant  railroad  wrongfully  and  negligently  ran  one  of 
its  engines  and  cars  upon  plaintiff,  is  sufficient,  and  on  motion  there- 
for need  not  be  made  more  specific  by  setting  forth  the  hour  at  which 
the  wrong  occurred,  the  direction  in  which  the  train  was  moving,  or 
which  one  of  defendant's  cars  caused  the  injury. 

Appeal  from  circuit  court,  Hamilton  county ;  Floyd  Estill, 
Judge. 

Separate  action  by  Charlie  Crowley,  by  next  friend,  etc., 
and  Robert  Crowley  a£:ainst  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company.  From  judgments  dismissing 
their  suits,  plaintiffs  appeal.     Reversed. 

Murray  &  Murray,  for  appellants. 
Head  &  Anderson,  for  appellee. 

CALDWELL,  J.  The  declaration  in  this  case  is  as  fol- 
lows: "The  plaintiff,  Charles  Crowley,  a  minor  under  the 
age  of  twenty-one  years,  by  his  next  friend,  Robert  Crowley, 
sues  the  defendant,  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company,  a  corporation  under  the  laws  of 
the  state  of  Ohio,  duly  in  court  by  summons,  for  the  sum  of 
two  thousand  dollars  ($2,000.00)  damages,  upon  the  following 
state  of  facts:  Upon  the  22d  day  of  June,  1900,  the  defend- 
ant was  a  railroad  corporation,  had  been  prior  thereto,  and 
still  is  such,  operating  a  line  of  railway  from  Cincinnati,  Ohio, 
to  New  Orleans,  Louisiana,  a  portion  of  which  line  o(  rail- 
way is  located  in  Hamilton  county,  Tennessee,  upon  which 
line  of  railway  it  operated  divers  and  many  engines  and  cars, 
having  in  its  service  divers  and  many  employees;  when  on 
the  day  and  year  aforesaid  the  defendant,  upon  the  line  of 
railway,  near  Harrison  Pike,  in  Hamilton  county,  Tennessee, 
did  wrongfully  and  negligently  run  one  of  its  engines  and  cars 
upon,  aeainst,  and  over  said  Charles  Crowley,  who  was  with- 
out fault  on  his  part,  bruising,  injuring,  and  wounding  him, 
causing  him  to  suffer  great  pain  of  body  and  mental  anguish, 
to  pay  out  large  sums  of  money  for  medicine  and  doctor's 
bilL  and  to  be  permanently  injured  to  his  damage  as  aforesaid.  * ' 
Defendant  moved  the  court  **to  require  the  plaintiff  to  be 
more  specific  in  the  charge  in  the  declaration  as  to  the  train, 
engine,  or  car  which  was  run  against  him,  and  to  set  forth  the 
particulars  thereof. "  The  court  sustained  the  motion,  and 
* 'ordered  that  the  declaration  set  forth  the  time  of  day  or  night 
the  accident  occurred,  the  direction  the  train  was  moving  or 

™  '■■■■■■         '  111  -       I  ■  .  ■■Ml  Bli^H^K^^.^^^B^B^^^^I^i^ 

*See  generally,  14  Enc.  PI.  A  Pr.  340  et  seq. ;  6  Rap.  &  Mack's  Dig. 
118  et  seq. 
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otherwise,  and  what  train,  and  such  other  particulars  as  to 
enable  the  defendant  to  prepare  its  defense."  In  response  to 
that  order  the  next  friend  filed  an  affidavit,  in  which  be  stated 
that  he  was  not  present  when  the  injury  was  inflicted;  that 
the  plaintiff  was  under  eight  years  of  age,  and  could  eive  him 
no  definite  information  about  it;  and  that  for  these  reasons 
he  was  ^'wholly  unable  to  make  any  statement  with  reference 
to  what  train  did  the  injury,  or  the  direction  it  was  travel- 
ing";  that  he  was  informed  that  ''the  injury  occurred  on  the 
afternoon  of  the  day  mentioned  in  the  declaration,"  but  did 
not  know  that  his  information  was  correct.  Thereupon  the 
plaintiff  moved  the  court  to  vacate  the  order  requiring  amend- 
ment of  the  declaration.  That  motion  was  overruled,  and, 
because  of  plaintiff's  failure  to  comply  with  the  order  to 
amend,  the  declaration  was  stricken  out,  and  the  suit  dis- 
missed. The  plaintiff  appealed  in  error,  and  here  seeks  a  re- 
versal of  the  lower  court's  action. 

The  learned  judge  was  in  error.  No  rule  of  pleading  requires 
that  a  plaintiff  suing  a  railway  company  for  personal  injuries 
received  in  a  collision  with  one  of  its  trains  shall  declare  the 
hour  of  the  day  in  which  the  alleged  wrong  was  done,  or  the 
direction  in  which  the  train  was  moving  at  the  time,  or  which 
one  of  the  defendant's  trains  caused  the  injuries.  It  is 
sufficient  for  the  plaintiff  to  aver,  as  was  done  in  this  case, 
that  on  a  particular  day,  and  near  a  particular  place,  ''the 
defendant  did  wrongfully  and  negligently  run  one  of  its  engines 
and  cars  upon,  against,  and  over"  the  plaintiff,  who  was 
without  fault,  "bruising,  injuring,  and  wounding  him,"  etc. 
Railroad  Co.  v.  Pratt,  85  Tenn.  9,  i  S.  W.  618;  Railroad  Co. 
V.  Davis,  104  Tenn.  442,  58  S.  W.  296;  Transit  Co.  v.  Walton, 
105  Tenn.  415,  58  S.  W.  737.  The  reports  of  these  cases  show 
that  in  the  first  of  them  the  plaintiff  averred  that  on  a  certain 
day,  and  in  a  certain  county,  without  stating  the  hour  or  the 
particular  place,  the  defendant  wrongfully  and  negligently  ran 
its  engine  and  cars  upon  and  against  the  plaintiff,  without 
stating  the  direction  or  kind  of  train ;  and  that  in  the  other 
two  cases  it  was  averred  that  the  defendant  wrongfully  and 
negligently  ran  its  engine  and  cars  upon  and  against,  etc., 
without  stating  what  particular  train  it  was,  or  the  direction 
of  its  movement.  Caruthers  gives  the  following  form  of 
declaration  for  damages  for  running  a  carriage  of  defendant 
against  a  carriage  of  plaintiff,  namely:  "The  plaintiff  sues 
the  defendant  for  one  thousand  dollars  as  damages  for  forcibly, 
on  the  1st  day  of  June,  18^9,  driving  a  carriage  against  the 
plaintiff's  carriage,  in  which  he  was  riding  along  the  public 
highway,  whereby  the  plaintiff's  carriage  was  broken,  and  the 
plaintiff  was  thrown  out  of  it  and  wounded,  and  suffered 
therefrom  great  pain,  and  was  disabled  from  attending  to  his 
business  for  a  month,  and  was  at  great  expense  in  endeavoring 
to  be  cured,  and  also  in  having  the  carriage  repaired." 
History  of  Lawsuit.  §  159.     In  that  form,  it  will  be  observed. 
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he  states  the  time  of  the  alleged  wrong  as    ''on  the  ist  day  of 
June,  1859,"  the  place  as  on  **the  public  highway,'*  and  the 
defendant's  vehicle  as  **a  carriage,"  without  giving  the  hour 
of  the  day,  the  exact  point  of  the  collision,  the  direction   the 
defendant's  carriage  was  going,  or  a  description  of  his  car- 
riage.    In  2  Chit.   PL    (16th  Am.  Ed.)  p.  576,  that  part  of  a 
declaration  stating  the  cause  of  action  against  a  railway  com- 
pany for  negligently  running  a  train  against   the  plaintiff  is 
given  in  these  words,  viz. :    **That  the  defendants  were  pos- 
sessed of  a  railway  locomotive  engine  and  train  of  carriages 
attached  thereto,  and   were,  by  their  servants,  driving  and 
conducting  the  same  upon  a  certain  railway,  and  the  plaintiff 
was  lawfully  crossing  the  said  railway ;  and  the  defendants, 
by  their  servants,  so  negligently  drove  and  conducted  the  said 
encrine  and  train  that  thereby  the  same  ran  and  were  driven 
against  the  plaintiff,  and  severely  injured  him."     Nothing  is 
there  averred  as  to  the  direction  the  colliding  train  was  mov- 
ing, nor  as  to  any  feature  distinguishing  that  train  from  any 
other  train  of  the  defendant,  nor  as  to  the  particular  place  of 
the  collision.     In   Railroad  Co.    v.  Ormsby,   27   Grat.   455, 
which  was  an  action  against  a  railway  company  for  running 
over  a  young  child,  as  here,  the  declaration  of  the  plaintiff, 
which  is  made  the  precedent  for  form  I4>324  in  I3£nc.  Forms, 
pp.  47,  48,  was,  in  substance,  the  same  as  that   in  this  case, 
though  less  definite  as  to  the  locus  in  quo.     Passing  over  the 
caption  and  suing  part,  that  declaration  is  as  follows:     ''For 
that  whereas  the  defendants,  before  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mentioned,  to  wit. 
on  the  30th  day  of  August,  in  the  year  1869,  were  the  owners 
of  a  certain  railroad,  to  wit,  of  a  railroad  from  the  said  city  of 
Norfolk,  which  connects  with  the  Southside  Railroad,  at  or 
near  the  city  of  Petersburg,  and  of  certain  engine  and  cars, 
then  under  the  care  and  management  of  certain  servants  of 
the  said  defendants;  nevertheless  the  said  defendants,  by  their 
said  servants,  so  carelessly,  negligently,  and  improperly   be- 
haved and  conducted  themselves  in  and  about  the  manage- 
ment»  control,  and  direction  of  the  said  engine  and  cars  that 
the  same,  by  and  through  the  default,  carelessness,  negligence, 
and  improper  conduct  of  the  said  servants  of  the  said  defend- 
ants, then  with  great  force  and  violence  were  driven  and  struck 
against  the  plaintiff,  by  means  whereof,  the  right  arm  of  the 
plaintiff  was  so  fractured  and  injured  that  it  became  necessary 
to  amputate  the  same,  and  the  said  arm  was  thereupon  ampu- 
tated, and  he  was  otherwise  greatly  wounded,  bruised,  and 
injured,  and  so  remained  for  a  long  space  of  time,  and  also 
by  means  of  the  premises  the   plaintiff  was  so  maimed  as  to 
be  disabled  for  the  remainder  of  his  life,  to  the  damage  of  said 
plaintiff,  $50,000."     There  again  are  mentioned  the  day,  but 
not  the  hour,  of  the  injury;  the  train  complained  of,  but  not 
its  distinguishing  features  or  direction ;  the  railway  on  which 
it  was  operated,  but  not  the  colliding  point.     In  reference  to 


548  CARRIERS  OF  PASSENGERS  ^^^  XX IH 

(NS) 

Bohannon's  Adm'x  v.  Southern  Ry.  Co 

the  last  of  these  matters, — the  place  of  collision, — that  declara- 
tion, like  those  quoted  from   Caruthers  and  Chitty,  is  far  less 
specific  than  is  the  declaration  before  us.     It  is  worthy  of  re- 
mark also  that  no  one  of  those  three  declarations  particularizes 
the  elements  of  neglierence  attributed  to  the  defendant,  bat 
all  of  them  state  the  act  of  negligence  in  general  terms,  as  was 
done  by  this  plaintiff.      Just  what  was  meant  by  the  conclud- 
ing clause  of  the  order,  ''and  such  other  particulars  as  will 
enable  the  defendant  to  prepare  its  defense/' is  not  easily 
ascertained.     If,  as  indicated  in  the  argument  of  counsel,  it 
was  intended  thereby  to  require  the  plaintiff  to  state  whether 
or  not  the  collision  occurred  at  such  a  place  and  in  such  a 
movement  of  the  train  that  the  defendant  was  not   bound  to 
observe  the  statutory  precautions  for  the  prevention  of  acci- 
dents (Shannon's  Code,  §  1574.  subsec.  4),  then  the  require- 
ment was  unauthorized,  for  the  plaintifif  was  obliged  by  no 
rule  of  good  pleading  to  aver  the  one  alternative  or  the  other. 
He  need  not,  as  to  the  locus  in  quo  and  as  to  the  movement 
of  the  train,  have  averred  more  than  he  did;  that  is,  that  "the 
defendant  upon  the  [its]  line  of  railway,  near  Harrison's  Pike, 
in  Hamilton  county,  Tennessee,  did  wrongfully  and  negligently 
run  one  of  its  engines  and  trains  upon,  against,  and   over*' 
him.     If  the  fact  be  that  the  train  causing  the  injury  was  at 
the  time  in  a  yard  of  the  company,  and  engaged  in  switching:, 
so  as  to  preclude  the  application  of  those  precautions  (Rail- 
road Co.  V.  House,  96  Tenn.  5152,  35  S.  W.  561;  Railroad  Co. 
V.  Abernathey,  106  Tenn.  723,  64  S.  W.  3),  the  defendant  may 
get  the  benefit  of  it  by  proper  plea  and  proof;  but  it  was  not 
incumbent  on  the  plaintiff  to  affirm  or  negative  such  a  fact  in 
his  declaration.     Having  filed  a  declaration  whose  averments 
convey  a  reasonable  certainty  of  meaning,  and,  by  a  fair  and 
natural  construction,  show  a  substantial  cause  of  action,  he 
could  not  properly  have  been  required  to  do  more.     Shan- 
non's Code,  §  4605. 

This  opinion  controls  the  case  of  Robert  Crowley,  the  father 
of  this  plaintiff,  against  the  same  defendant,  for  the  loss  he, 
the  father,  sustained  by  the  injury  to  his  son;  the  declaration 
in  that  case  beine:  almost  a  literal  copy  of  that  herein  consid- 
ered, and  the  rulings  of  the  court  below  being  the  same. 

Reverse  both  cases,  and  remand  for  further  proceedings. 


Bohannon's  Adm'x  v.  Southern  Ry.  Co.  in  Kentucky. 

{Court  of  Appeals  of  Kentucky^  Nov,  26,  /go/.) 

[65  S.  W.  Rep.  169.] 

Ejection  of  Drunken  Passenger  at  Dangerous  Place.* 
In  an  action  ag"ainst  a  railroad  company  to  recover  damages  for  the 

*See  note,  11  Am.  &  Ener.  R.  Cas.,  N.  S.,  835  et  seq. ;  Jackson  w. 
Alabama  &  V.  Ry.  Co.  (Miss.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  392, 
and  note,  394  et  seq. ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  599  et  seq. ; 
9  Cent.  Dig.,  col.  1162  et  seq. ;  2  Rap.  &  Mack's  Dig.  393  et  seq. 
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death  of  a  passenger  after  he  was  put  off  the  train  at  a  dangerous 
place,  plaintiff  cannot  complain  of  an  instruction  telling  the  jury  to 
find  for  him  if  they  believe  his  intestate  was  on  one  of  defendant's 
trains  **in  such  a  state  of  intoxication  as  to  render  him  mentally  or 
physically  incapable  of  caring  for  himself,  and  defendant's  agents  or 
servants  in  charge  of  said  train  knew  his  helpless  condition  and  his 
inability  to  care  for  himself,  and  .with  such  knowledge  negligently 
ejected  him  from  said  train  at  a  time  and  place  and  under  such  cir- 
cumstances as  to  necessarily  or  probably  endanger  his  life  by  passing 
trains,"  as  defendant  is  liable  for  putting  the  passenger  off  at  a 
dangerous  place  only  in  the  event  he  was  put  off  against  his  will,  or 
when  he  was  in  such  mental  condition  that  he  was  incapable  of  hav- 
ing a  will. 

Liability  for  Wrongful  Ejection  of  Passenger  without  Force. 

The  word  **  ejected"  does  not  imply  the  use  of  force,  and  therefore 
the  instruction  did  not  require  the  jury  to  believe,  in  order  to  find  for 
plaintiff,  that  his  intestate  was  put  off  by  force. 

Passengers  Alighting  at  Point  Other  Than  Station. 

If  the  passenger  entered  the  train  knowing  it  did  not  stop  at  the 
station  nearest  to  his  home,  but  did  stop  at  a  coal  chute  which  was 
nearer  to  his  home  than  the  station,  the  coal  chute  must  be  regarded 
as  his  destination;  and  therefore  the  court  properly  instructed  the 
jury  to  find  for  defendant  if  they  believed  that  plaintiff's  intestate 
knew  the  train  did  not  stop  at  the  station,  but  did  stop  at  the  coal 
chute,  and  that  he  left  the  train  at  the  chute  of  his  own  free  will, 
whether  assisted  or  unassisted,  as  in  that  event  he  assumed  the  dan- 
gers of  the  locality. 

Appeal  from  circuit  court,  Shelby  county. 

**To  be  officially  reported.'* 

Action  by  the  administratrix  of  Richard  Bohannon  against 
Southern  Railway  Company  in  Kentucky  to  recover  damages 
for  the  death  of  plaintifi's  intestate.  Judgment  for  defendant, 
and  plaintiff  appeals.     Affirmed. 

Jas.  Andrew  Scott,  P.  J.  Foree,  and  Hazelrig^  &  Chenault, 
for  appellant. 

Willis  and  Willis  and  N.  P.  Humphrey,  for  appellee. 

WHITE,  J.  This  is  an  action  for  damages  for  the  death  of 
Richard  Bohannon.  The  averments  oi  the  petition  are  that 
decedent  was  a  passenger  on  appellee's  regular  passenger 
train  from  Shelbyville  to  Hempridge  stations,  and  that  when 
decedent  entered  the  train  at  Shelbyville  he  was  intoxicated, 
and  in  a  helpless  condition  both  mentally  and  physically,  and 
unable  to  take  care  of  himself;  that  of  his  condition  the  serv- 
ants and  employees  on  the  train  had  knowledge;  and  that 
when  his  station  (Hempridge)  was  reached  the  train  was  not 
stopped,  but  that  the  servants  and  agents  in  charge  of  the 
train  wrongfully  and  negligently  carried  decedent  some  500 
yards  past  his  station,  and  there  ejected  him,  at  9  o'clock  at 
night,  in  a  cut,  and  there  left  him  with  no  person  to  look  after 
or  care  for  him,  and  being  thus  necessarily  exposed  to  con- 
stant danger  from  passing  trains,  and  where  he  was  within  a 
few  hours  run  over  and  killed  by  another  of  appellee's  trains. 
The  answer  denies  that  Bohannon  was  a  passenger  from 
Shelbyville  to  Hempridge;  denies  that  he  was  in  a  helpless 
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condition,  either  mentally  or  physically;  denies  that  its  serv- 
ants ejected  decedent  from  its  train  at .  all  at  any  time  or 
place.  Indeed,  the  answer  is  a  specific  denial  of  each  aver- 
ment of  fact  in  the  petition,  except  the  existence  of  appellee 
as  a  corporation.  The  second  paragraph  pleads  that 
Bohannon  lost  his  life  solely  on  account  of  his  own  negli- 
gence. The  answer  was  controverted  of  record.  A  trial 
resulted  in  a  verdict  and  judgment  for  defendant,  and  hence 
this  appeal. 

The  facts  proven  appear  to  be  that  Bohannon  lived  east  of 
Hempridge  station  some  distance,  and  got  on  appellee's  train 
at  Shelby ville  a  few  minutes  after  9  o'clock  p.  m.,  for  the 
east.  This  train,  as  the  testimony  shows,  never  stopped  for 
passengers  at  Hempridge  station,  but  that  it  always  stopped 
at  a  coal  chute  some  <;oo  yards  east  of  Hempridge,  at  which 
point  it  was  due  at  9:21  p.  m.  This  coal  chute  is  in  a  long 
cut,  about  10  to  14  feet  deep ;  and  one  chute  is  near  the 
western  end  of  the  cut,  another  nearer  the  eastern  end 
of  the  cut.  Westward  from  the  cut  there  is  a  high  fill 
across  a  ravine,  so  that  between  cut  and  fill  for  a  short 
space  the  railroad  is  on  a  level  with  the  natural  surface. 
It  is  shown  that  on  the  night  Bohannon  was  killed  he  had  no 
ticket, — could  buy  none  for  Hempridge.  He  paid  his  fare  to 
the  conductor.  It  is  also  shown  that  he  was  acquainted  with 
the  fact  that  this  train  did  not  stop  at  Hempridge  station,  bat 
did  stop  for  coal  at  the  chute,  which  place  was  500  yards 
nearer  to  his  home,  as  he  lived  east  of  the  chute  and  near  the 
railroad.  It  was  also  shown  that  in  going  from  home  to  the 
station  to  take  the  train  or  in  going  from  Hempridge  to  his 
home  decedent  usually  walked  along  the  railroad  track  through 
the  cut  where  the  coal  chutes  were  located.  Bohannon  was 
shown  to  have  been  intoxicated  when  he  got  on  the  train  at 
Shelbyville,  and  drank  more  while  on  the  train.  He  knew  he 
was  going  home.  He  talked  to  those  about  him  like  the  usual 
talkative  drunken  man.  The  train  did  not  stop  at  Hempridge, 
but  did  stop  at  one  of  the  coal  chutes, — ^which  one,  is  rot 
certain  from  the  proof.  When  the  whistle  blowed  for  the 
chute,  Bohannon  got  up  out  of  the  seat,  and  when  the  train 
stopped  got  off  or  was  put  off  the  train.  There  were  other 
passengers  who  got  off  at  the  chute.  Bohannon  was  seen  by 
two  persons  after  the  train  left.  He  was  going  along  the 
railroad  eastward,  towards  his  home.  His  remains  were 
picked  up  along  the  railroad,  where  they  had  been  scattered 
after  being  cut  to  pieces  by  a  train  following  the  passenger, 
some  two  hours  behind.  By  blood  marks  on  the  track  it  is 
shown  that  he  was  struck  at  the  east  end  of  the  cut  in  which 
he  left  the  train.  The  evidence  shows  that  Bohannon  was  on 
the  train  about  15  minutes,  that,  being  the  time  necessary  to 
run  from  Shelbyville  to  the  coal  chute.  It  was  shown  that 
passengers  in  the  neighborhood  of  Hempridge  got  on  and 
off  this  fast  train  at  the  coal  chute,  and  never  at  the  station. 
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because  this  train  did  not  stop  at  the  station.  We  are  of 
opinion  that  the  evidence  shows  conclusively  that  Bohannon 
was  a  passenger  on  appellee's  train  from  Shelbyville  to  the 
coal  chute,  and  that  when  he  got  on  the  train  at  Shelbyville  he 
knew  that  the  train  did  not  stop  at  Hempridge  station,  but  it 
would  stop  at  the  coal  chute.  As  the  coal  chute  was  nearer 
his  home  than  the  station,  it  is  very  evident  that  Bohannon's 
destination  was  the  coal  chute,  where  the  train  stopped  and 
he  was  put  off  or  got  off.  The  time  of  his  killing  was  in  May, 
and  so  there  was  no  danger  from  injury  from  the  weather. 
The  court  gave  instructions  to  the  jury,  of  which  appellant 
complains  of  Nos.  i  and 4.  No.  i  reads:  "If  the  jury  believe 
from  the  evidence  that  on  or  about  May  21,  X898,  plaintiff's 
intestate,  Richard  Bohannon,  was  on  one  of  defendant's 
trains  running  from  Shelbyville.  to  and  beyond  Hempridge 
station,  in  such  a  state  of  intoxication  as  to  render  him  men- 
tally or  physically  incapable  of  caring  for  himself,  and  defend- 
ant's servants  or  agents  in  charge  of  said  train  knew  his 
helpless  condition  and  his  inability  to  care  for  himself,  and 
with  such  knowledge  negligently  ejected  him  from  said  train  at 
a  time  and  place  and  under  such  circumstances  as  to  necessarily 
or  probably  endanger  his  life  by  passing  trains,  and  shortly 
thereafter  said  intestate  was  killed  by  one  of  defendant's 
trains,  they  should  find  for  plaintiff  in  damages."  Instruc- 
tion No.  4  is  the  counterpart  of  this  No.  i,  telling  the  jury 
that,  unless  they  believed  those  facts,  they  should  find  for 
the  defendant.  A  verdict  and  judgment  resulted  in  favor  of 
defendant,  and  hence  this  appeal. 

Objection  is  made  to  the  use  of  the  word  ** ejected"  in  the 
instructions,  counsel  arguing  that  this  means  forcibly,  and 
against  the  desire  of  Bohannon.  It  seems  to  us  that  the  word 
"ejected,"  as  used,  means  that  Bohannon  was  forcibly  put  off 
the  train,  rather  than  helped  off  according  to  his  desire,  or 
that  he  voluntarily  left  the  train.  To  eject  a  person  means 
to  compel  him  against  his  desire  to  leave  the  car.  So  that  the 
jury  was  told  that,  if  Buhannon  was  compelled  to  leave  the 
car,  and  placed  or  left  in  a  necessarily  or  probably  dangerous 
place,  a  recovery  could  be  had,  but,  unless  he  was  compelled  to 
leave,  appellee  would  not  be  liable.  In  other  words,  the  jury 
was  told  that,  if  Bohannon  voluntarily  left  the  car,  or  was, 
according  to  bis  desire,  assisted  from  the  car,  at  the  time  and 
place,  appellee  was  not  liable  for  his  death.  We  are  of  opin- 
ion that  these  instructions  fairly  state  the  law.  If  decedent 
left  the  train  of  his  own  will,  appellee  would  not  be  responsi- 
ble for  the  peril  he  voluntarily  placed  himself  in.  If  he  was 
pnt  off  against  his  will,  or  put  off  when  he  had  no  will,  because 
of  his  mental  condition,  appellee  is  to  be  held  responsible  for 
the  peril  in  which  he  is  placed.  The  jury  were  to  determine 
from  the  evidence  whether  Bohannon  desired  to  get  off  at 
the  chute,  and  also  whether  at  that  time  his  mental  condition 
was  such  as  to  know  what  he  wanted.     These  facts  the  jury 
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determined  favorable  to  appellee,  and  it  seems  to  us  this  find- 
ing finds  support  in  the  evidence. 

Appellant  also  complains  of  instruction  No.  5  given  by  the 
court,  which  told  the  jury  to  find  fordefendantif  they  believed 
that  Bohannon  knew  the  train  did  not  stop  at  Hempridge,  but 
did  stop  at  the  chute,  and  that  he  left  the  train  at  the  latter 
point  of  his  own  free  will,  whether  assisted  or  unassisted. 
This  is  on  the  idea  that  when  Bohannon  got  on  the  train  he 
knew  he  would  get  off  at  the  chute,  and  when  he  reached  that 
point  he  was  at  his  destination,  and  got  off  the  train  of  his 
own  will.  If  he  knew  that  he  could  not  get  off  at  Hempridge, 
but  must  get  off  at  the  chute,  that  was  his, destination, — the 
chute  was  his  station, — and  to  that  place  it  must  be  held  the 
contract  of  carriage  extended  and  ended.  Under  this  state 
of  case  the  only  question  to  be  considered  was  the  mental  and 
physical  condition  of  Bohannon.  If  he  left  the  train  of  his 
own  free  will,  it  was  his  privilege  and  right,  and  he  assumed 
the  risks  of  injury  from  passing  trains.  If  Bohannon  was 
mentally  incapable  of  having  a  will,  and  was  put  off  the  train 
at  this  time  and  place,  and  it  was  dangerous,  appellee  assumed 
the  risk  of  injury;  and  the  jury  was  told  in  instructions  Nos. 
I  and  4  to  find  for  the  appellant  if  decedent  was  ejected. 
Instruction  No.  5  only  eliminates  the  time  and  place  where 
Bohannon  was  put  off  or  got  off,  if  the  jury  concludes  a  certain 
state  of  facts  to  be  true.  The  question  of  whether  decedent 
was  ejected  was  submitted  to  the  jury  by  instructions  Nos. 
I  and  4-  We  conclude  that  the  instructions  given  fairly  state 
the  law  of  the  case. 

Counsel  for  appellant  have  referred  us  to  a  number  of  cases 
to  sustain  his  position, — those  of  this  court  as  well  as  courts 
of  other  states.  All  these  we  have  carefully  considered,  and 
find  that  in  no  case  was  the  question  considered  or  decided 
that  a  carrier  was  liable  where  a  passenger  had  gotten  off  or 
been  put  off  at  his  destination.  The  cases  cited  (Railroad 
Co.  V.  Weber,  33  Kan.  543,  6  Pac.  877,  52  Am.  Rep.  543 ; 
ConoUy  v.  Railroad  Co.  [La.]  5  South.  259,  6  South.  526,  3  L. 
R.  A.  133,  17  Am.  St.  Rep.  389;  Gill  v.  Railroad  Co.,  37 
Hun,  107;  Railroad  Co.  v.  Ellis'  Adm'r,  97  Ky.  330,  30  S.  W. 
979;  Brown's  Adm'r  v.  Railroad  Co.  [Ky.J  44  S.  W.  648;  and 
the  recent  case  of  Fagg's  Adm'r  v.  Railroad  Co.  FKy.]  63  S. 
W.  580,  where  all  the  authorities  are  reviewed)  where  a 
recovery  was  permitted  were  where  a  passenger  had  been 
ejected  from  the  train  and  placed  or  left  in  a  dangerous  place, 
and  injury  or  death  resulted  as  a  necessary  or  probable  con- 
sequence. It  could  scarcely  be  contended  in  the  case  at  bar, 
if  the  trains  had  stopped  at  Hempridge  station,  and  that  was 
where  Bohannon  intended  and  expected  to  get  off,  and  that 
at  that  station  he  left  the  train  voluntarily,  whether  assisted 
or  unassisted,  that  appellee  would  be  liable  for  his  death  be- 
cause he  was  afterwards  killed.  We  can  see  no  difference 
from  that  supposed  case  than  the  facts  here,  if  the  coal  chute 
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was  Bohannon's  destination.  That  question  was  properly 
submitted  to  the  jury.  If  the  coal  chute  was  selected  by 
Bohannon  as  the  point  of  his  destination,  where  his  contract 
of  carriage  sfR>uld  terminate,  it  must  be  held  that  he  assumed 
the  dangers  of  the  locality  if  he  left  the  car  voluntarily  at  that 
point. 

Every  question  of  fact  upon  which  appellant  could  recover 
was  submitted  to  the  lury,  and  their  finding  cannot  be  dis- 
turbed.    Judgment  affirmed. 


LouisviLi^K,  H.  &  St.  L.  R.  Co.  v,  Bowi^ds. 

{Court  of  Appeals  of  Kentucky^  Nov.  8,  1901,) 

[64  S.  W.  Rep.  957.] 

Injury  to  Passenger — Sudden  Stoppage  of  Train — Evidence  of  Invita- 
tion to  Alight  * 
Where  plaintiff  alleged  in  her  petition  that  defendant,  **by  the 
gross  negligence  and  carelessness  of  its  ofiBcers  and  agents  in  charge 
of  the  train  on  which  plaintiff  was  a  passenger,*'  inflicted  serious 
injuries  upon  her,  and  then  stated  the  facts  as  to  how  the  injury  oc- 
curred, it  appearing  that  plaintiff  was  standing  in  the  aisle  when  the 
train  suddenly  stopped  at  her  station,  causing  her  to  be  thrown  to  the 
floor,  evidence  that  the  brakeman  when  he  announced  the  stat'on 
directed  plaintiff  to  follow  him,  whereby  she  was  induced  to  leave  her 
seat,  was  admissible. 

Same — Contributory  Negligence — Instructions. 

Though  the  term  ** contributory  negligence**  was  not  used  in  the 
instructions,  that  defense  was  fully  presented  by  an  instruction  tell- 
ing the  jury  that  plaintiff  could  not  recover  if  she  was  guilty  of  neg- 
ligence. 

Same — Evidence  of  Knowledge  That  Plaintiff  Was  a  Cripple. 

A  conversation  plaintiff  had  with  the  conductor  on  entering  the  car 
was  competent  to  show  that  defendant's  servants  knew  of  plaintiff's 
crippled  condition. 

Excessive  Verdict. 

A  verdict  for  $2,500  for  an  injury  rendering  plaintiff  a  permanent 
r  ripple  was  not  excessive. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  oflBcially  reported." 

Action  by  Eliza  Bowlds  against  the  Louisville,  Henderson 
&  St.  Louis  Railroad  Company  to  recover  damages  for  per- 
sonal injuries.  Judgment  for  plaintiff,  and  defendant  appeals. 
AflBrmed. 

Wathen  &  Morrison  and  Helm,  Bruce  &  Helm,  for  appellant. 
Sweeney,  Ellis  &  Sweeney  and  Walker  &  Slack,  for  appel- 
lee. 

WHITE,  J.  Appellee  was  a  passen^rer  on  appellant's  train, 
and  was  injured.  In  this  action  a  verdict  and  judgment  were 
rendered  awardine,  as  damages  for  appellee's  injury,  $2,500. 
The  facts,  so  far  as  they   are  undisputed,  seem   to   be  that 

♦See  5  Am.  &  Kng.  Enc.  Law  (2d  Ed.)  573  et  seq. ;  9  Cent.  Dig., 
coL  1154  et  seq. ;  2  Rap.  &  Mack's  Dig.  393  et  seq. 
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appellee,  quite  an  elderly  lady  and  a  cripple  using  a  crutch, 
was  a  passenger  on  appellant's  train,  and  her  destination  was 
Pate,  a  small  station  in  Daviess  county.  When  the  train 
whistled  for  the  station,  and  its  name  was  callftl  out  by  the 
brakeman,  appellee  arose  from  her  seat,  and  stood  in  the 
aisle.  In  stopping  the  train  appellee  was  thrown  down  on 
the  floor  of  the  car,  and  her  limb  was  seriously  injured,  from 
which  she  suffered  great  pain,  and  which  has  made  her  a  hope- 
less cripple  for  her  life. 

A  serious  conflict  in  the  testimony  occurs  about  what  took 
place  after  the  station  was  called.  The  brakeman  says  that 
he  called  the  station,  and  picked  up  appellee's  basket  or 
bundle,  and  started  to  the  car  door,  without  saying  anything 
to  appellee,  and  that  the  train  was  stopped  in  the  usual  way, 
and  appellee  was  thrown  down  and  injured.  Appellee  says 
that  when  the  brakeman  called  the  station  and  took  her  bundle 
he  said  to  her,  **This  is  your  station;  follow  me;"  that  she 
got  up,  and  stood  in  the  aisle,  and  when  the  train  stopped  it 
was  with  a  sudden  jerk,  and  she  was  thrown  down  and  injured. 
There  was  other  testimony  of  passengers  on  the  train  and  of 
the  trainmen  in  charge  as  to  the  manner  in  which  the  train 
was  stopped.  The  passengers  who  were  sitting  say  they 
noticed  nothing  unusual  in  the  way  the  train  stopped.  One 
passenger,  who  was  walking:  in  the  aisle,  stated:  ''I  had 
leaned  against  the  end  of  the  seat  to  keep  it  from  jerkinsr  me. 
I  had  the  baby  in  my  arms.  I  knew  how  it  would  do  if  you 
did  not  notice  it."  The  appellee  had  never  before  been  on 
a  train,  and  she  could  not  say  whether  the  train  stopped  as 
usual  or  not. 

It  is  insisted  by  appellant  that  the  petition  charges  negli- 
gence only  in  stopping  the  car,  and  that  the  court  erred  in 
permitting  proof  of  the  invitation  or  direction  of  the  brake- 
man  to  appellee  to  come  on, — ^**follow  me," — whereby  she 
was  induced  to  get  up  from  her  seat  and  stand  in  the  aisle. 
The  allegation  in  the  petition  is:  ''But  the  defendant,  in  the 
course  of  transporting  plaintiff  to  Pate's  Station,  by  the  gross 
negligence  and  carelessness  of  its  officers  and  agents  in  charge 
of  the  train  on  which  plaintiff  was  a  passenger,  inflicted 
serious  and  lasting  physical  injuries  upon  her. "  The  petition 
then  undertakes  to  state  the  facts  as  to  how  the  injury 
occurred,  the  same  as  testified  to  by  appellee  on  the  trial. 
We  are  of  opinion  that  the  charge  of  negligence,  with  a  state- 
ment of  the  facts  upon  which  appellee  would  rely  to  recover, 
was  sufficient,  and  was  a  charge  of  negligence  as  to  the  direc- 
tion to  ''follow  me,"  by  the  brakeman.  Evidence  as  to  that 
question  was  properly  admitted. 

The  instructions  given  say  to  the  jury  in  apt  language  that 
there  can  be  no  recovery  by  appellee  if  she  was  neeligent  in 
starting  to  get  off  the  car,  or  if  the  injury  was  caused  by  the 
ordinary  motion  and  jar  of  the  car  in  stopping  in  the  usual 
way.     While  there  is  no   mention   in   the  instruction  of  the 
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term  "contributory  negligence,"  we  think  that  phase  of  the 
case  was  fully  presented  in  the  instruction  which  said  appel- 
lee could  not  recover  if  she  was  guilty  of  negligence.  We  are 
of  opinion  there  was  no  error  in  instructing  the  jury.  The 
law  was  fairly  stated,  and  upon  directly  conflicting  testimony 
the  jury  returned  a  verdict  for  appellee.  We  perceive  no 
error  in  the  admission  of  evidence.  The  conversation  appel- 
lee had  with  the  conductor  on  appellant's  train  when  she  got 
on  at  Waitman  was  competent  to  show  that  appellant's  agents 
in  charge  of  the  train  knew  of  appellee's  crippled  condition. 
The  verdict  of  $2,500  is  not  excessive,  in  view  of  the  fact  that 
the  injury  rendered  appellee  a  permanent  cripple. 

We  conclude,  therefore,  there  is  no  error  in  the  judgment, 
and  the  same  is  affirmed,  with  damages. 


Southern  Ry.  Co.  ».  Wood. 

(Supreme  Court  0/  Georgia ,  Nov.  7^1^01,) 
[39  S.  E.  Rep.  894.] 

Ejection  of  Passenger  for  Failure  to  Have  Round-Trip  Ticket  Stamped 
Where  Ticket  Agent  Could  Not  Be  Found.* 

When  a  railway  company  sells  a  round-trip  ticket,  which  provides 
that  it  shall  not  be  good  for  return  passage  unless  the  original  pur- 
chaser shall  procure  the  same  to  be  signed  and  stamped  b3'  an  agent 
of  the  company  at  the  point  of  destination,  and  shall  use  the  ticket 
on  the  date  it  is  so  signed  and  stamped,  it  is  incumbent  upon  the 
company  tb  have  present,  a  reasonable  time  before  the  arrival  of 
trains  on  which  the  ticket  would  be  good  for  passage  on  any  day  upon 
which  the  purchaser  might  see  fit  to  use  it,  an  agent  authorized  to 
sign  and  stamp  the  ticket  in  the  manner  therein  provided.  Upon  the 
failure  by  the  company  to  have  present  at  such  time,  on  any  day  the 
orig^inal  purchaser  of  the  ticket  sees  fit  to  return,  an  agent  so  author- 
ized, such  purchaser,  after  having  on  the  day  he  desired  to  return 
used  due  diligence  to  find  some  agent  of  the  company  authorized  to 
sign  and  stamp  his  ticket  so  as  to  make  it  good  for  return  passage, 
has  authority  to  board  the  train  without  having  the  ticket  so  signed 
and  stamped,  and,  upon  explanation  of  the  facts  to  the  conductor,  is 
entitled  to  ride  upon  the  train ;  and  his  expulsion  therefrom  under 
such  circumstances  is  a  tort,  for  which  the  company  will  be  liable  in 
damages. 
Same — Waiver  of  Right  of  Action. 

The  fact  that  a  passenger  holding  a  ticket  of  the  character  above 
referred  to,  and  who  has  been  expelled  from  the  train,  returns  to  the 
point  where  he  had  boarded  the  train,  and  has  the  ticket  signed  and 
stamped  as  required  within  the  time  limit  fixed  therein,  and  uses  the 
same  in  this  condition  for  return  passage  on  another  train,  does  not 
waive  or  extinguish  any  right  he  might  have  for  the  wrong  com- 
mitted in  expelling  him  from  the  train  before  the  ticket  was  so 
signed  and  stamped. 

Case  at  Bar. 

There  was  no  error  in  the  charges  complained  of,  or  in  refusing  to 
charge  as  set  out  in  the  motion  for  a  new  trial.  The  evidence  war- 
ranted the  verdict,  which,  under  the  facts  appearing  in  the  record, 
was  not  so  excessive  as  to  authorize  this  court  to  reverse  the  judg- 
ment of  the  trial  court  refusing  to  set  it  aside. 

(Syllabus  by  the  Court.) 

♦See  note,  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  654  et  seq. 
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Error  from  city  court  of  Floyd  county;  Jno.  H.  Reece» 
Judge. 

Action  by  Arthur  Wood  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Shumate  &  Maddox,  Geo.  A.  H.  Harris  &  Son,  and  R.  L. 
Chamlee,  for  plaintiff  in  error. 
Seaborn  &  Barry  Wright,  for  defendant  in  error. 

COBB,  J.  Wood  sued  the  railway  company  for  damages 
claimed  to  have  been  sustained  on  account  of  having  been 
ejected  from  one  of  the  defendant's  trains  by  its  conductor. 
The  trial  resulted  in  a  verdict  for  the  plaintiff  for  $450.  The 
defendant  made  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  the  case  is  here  upon  a  bill  of  exceptions  assign- 
ing error  upon  the  overruling  of  this  motion. 

I.  It  appeared  at  the  trial  that  the  plaintiff  had  purchased 
a  ticket  from  Atlanta  to  Rome  and  return  at  a  reduced  rate  of  . 
fare,  at  the  same  time  entering  into  a  special  contract  with 
the  company.  This  contract  contained,  among  others,  the 
following  stipulations:  ''This  ticket  shall  not  be  good  for 
return  passage  unless  the  holder  identifies  him  or  herself  by 
signature  on  back  hereof  and  otherwise  as  original  purchaser 
to  the  satisfaction  of  the  agent  of  the  terminal  line  at  destina- 
tion of  ticket,  and,  when  officially  signed  and  stamped  by 
said  agent,  this  ticket  shall  then  be  good  for  return  passage  of 
the  original  purchaser  only,  leaving  destination  only  on  date 
so  stamped  and  canceled  on  back.''  The  ticket  was  pur- 
chased on  December  23,  1899,  and  was  good  for  return  pas- 
sage until  January  i,  1900.  There  was  a  train  which  passed 
Rome,  destined  for  Atlanta,  upon  the  days  on  which  the  ticket 
was  good  for  return  passage,  at  i  :30  o'clock  a.  m.  each  day. 
The  plaintiff  decided  to  return  to  Atlanta  on  this  train  on 
December  25th.  As  his  ticket  provided  that,  before  it  would 
be  good  for  return  passage,  it  must  be  dated  and  stamped  by 
the  defendant's  agent  at  Rome,  he  went  to  the  agent  of  the 
defendant  at  the  depot  in  Rome  at  which  he  had  disembarked 
from  the  train  about  12  o'clock  of  the  night  of  the  24th. 
There  was  no  one  present  at  the  station  authorized  to  validate 
his  ticket,  and  no  one  appeared  prior  to  the  arrival  of  the 
train  for  Atlanta,  which  on  that  occasion  arrived  some  later 
than  its  schedule  time.  His  business  being  of  a  nature  which 
required  his  presence  in  Atlanta  on  that  day,  he  boarded  the 
train,  and  tendered  the  unvalidated  ticket  to  the  conductor, 
at  the  same  time  explaining  the  circumstances  which  prevented 
him  from  having  it  dated  and  stamped  in  accordance  with  the 
terms  of  his  contract.  The  conductor  refused  to  accept  the 
ticket,  and  ejected  the  plaintiff  from  the  train.  An  examina- 
tion of  the  stipulation  in  the  contract  above  quoted  shows 
that  it  was  distinctly  provided  that  the  plaintiff  cOuld  leave 
Rome  only  on  the  date  on   which  the  ticket  was  dated  and 
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Stamped  by  the  agent.     In  the  absence,  therefore,  of  any  notice 
to  the  plaintiff  that  he  was  expected  or  required  to  repair  to 
the  depot  to  have  his  ticket  validated  at  some  time  prior  to 
the  day  on  which  he  intended  to  return,  it  was  incumbent 
upon  him  to  endeavor  to  have  the  ticket  validated  only  on 
that  day.     There  is  nothing  in  the  evidence  showing  that  he 
had  such  notice,  and  consequently  he  was  not  at   fault   in 
waiting  until  the  day  he   intended  to  leave  to  apply  to  the 
agent  to  have  his  ticket  dated  and   stamped.     The  evidence 
shows  that  he  went  to  the  depot  for  this  purpose  at  the  very 
earliest  time  of  that  day  it  was  possible  for  him  to  go,  which 
was  about  li  hours  before  the  train  was  scheduled  to  arrive. 
It  has  been  repeatedly  held  by  this  court  that  when  a  passen- 
ger holds  a  contract  for  return   passage  of  the  character  in- 
volved in  the  present  case,  and  when  he  has  done  everything 
that  ordinary  prudence  and  diligence  would  require  to  obtain 
a  validation  of  the  ticket  for  return  passage,  he  is  authorized 
to  enter  the  train  with  the  ticket  unvalidated,  and  is  entitled 
to  ride  thereon,  upon  explaining  to  the  conductor  the  circum- 
stances which  prevented  him  from  having  the  ticket  validated. 
See  Railway  Co.  v.  Barlow,  104  Ga.  213,  30  S.  E.  732,  69  Am. 
St.  Rep.  166,  and  cases  cited.     Following  the   principle  laid 
down  in  these  cases,  we  are  compelled  to  hold  in  the  present 
case  that  the  plaintiff  had  a  right  to  enter  the  train  and  ride 
upon  his  ticket,  notwithstanding  it  was  unvalidated,  and  that 
the  conductor  had  no  right  to  eject  him  therefrom.     Under 
the  contract  the  company  was  under  a  duty  to  provide  him  a 
method  of  having  his  ticket  validated  at  some  time  between 
midnight  and  the  arrival  of  the  train,  for  the  reason  that  the 
ticket,  when  validated,  was  good   for  passage  on   this  train, 
and  the  contract  provided  that  the  ticket  must  be  used  on  the 
day  it  was  validated.     In  other  words,  the  undertaking  on 
the  part  of  the  company  amounted  to  a  contract  to  provide 
a  way  for  the  plaintiff  to  have  his  ticket  validated   upon   any 
day  that  he  desired  to  return  to  Atlanta  upon  one  of  its  trains 
upon  which  the  ticket  would  be  good  for  passage.     Its  failure 
to  have  some  one  during  the  early  hours  of  the  morning  of 
the  25th  of  December  to  validate  tickets  for  passengers  who 
desired  to  take  the  train   passing  at  that   point  relieved  the 
plaintiff  from  the  necessity  of  having  the  ticket  validated,  and, 
under    the     principle  of    the    decisions  above  referred  to, 
authorized  him  to  board  the  train  and  demand  that  he   be 
carried  on  the  ticket  unvalidated.     It  was  said  by  one  of  the 
witnesses  for  the  company  that  there  was  a  custom  in  Rome 
to  validate  tickets  and  date  them  ahead,  so  as  to   meet   the 
very  contingency  which  confronted  the  plaintiff  in  this  case; 
but  there  was  not  a  particle  of  evidence  either  that  notice  of 
this  custom  was  brought  home  to   the   plaintiff,  or   that  any 
effort  was  made  by  any  agent  of  the  company  on  the  previous 
day  to  validate  his  ticket  and  date  it  ahead.     The  plaintiff  had 
a  right  to  board  the  train  and  ride  upon  his  ticket  in  the  con- 
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dition  in  which  he  tendered  it  to  the  conductor,  and  his  ex- 
pulsion from  the  train  was  a  tort  of  which  he  had  a  right  to 
complain. 

2.  It  appeared  that  the  plaintiff,  after  having  been  expelled 
from  the  train,  returned  to  Rome  on  another  train  of  the 
defendant,  had  his  ticket  properly  validated,  and  used  it  for 
return  passage  on  one  of  the  trains  of  the  defendant  which 
returned  later.  It  is  claimed  by  counsel  for  plaintiff  in  error 
that  this  conduct  on  the  part  of  the  plaintiff  amounted  to 
waiver  of  all  claim  for  damages  on  account  of  his  expulsion 
from  the  train  at  the  time  .  he  attempted  to  ride  upon  the 
ticket  before  it  was  validated.  We  do  not  understand  upon 
what  principle  this  conduct  would  amount  to  a  waiver  of  dam- 
age resulting  from  a  complete  wrong  which  had  taken  place 
before.  He  had  a  right  to  ride  upon  the  unvalidated  ticket 
under  the  circumstances,  and  the  fact  that  this  right  was  not 
recognized,  and  he  was  compelled  to  return  to  Rome  in 
order  to  comply  with  the  terms  of  the  company's  agent, 
which,  under  the  circumstances,  he  had  no  right  to  make, 
does  not  in  any  way  amount  to  an  admission  that  he  was 
wrong  in  entering  the  train  with  his  ticket  unvalidated,  or 
that  he  was  willing  to  relieve  the  company  from  the  conse- 
quences of  his  wrongful  expulsion  from  the  train.  The  time 
limit  on  the  ticket  had  not  expired,  and  certainly  because  the 
company  had  been  guilty  of  ^  gross  outrage  upon  him,  in  not 
recognizing  his  right  to  ride  when  under  the  law  be  was 
entitled  to  ride,  would  be  no  reason  for  holding  that  he  had 
forfeited  all  rights  under  the  ticket,  notwithstanding  the  failure 
of  the  company  to  recognize  them  on  the  day  and  on  the 
train  upon  which  he  attempted  to  ride  as  a  passenger.  We 
are  unable  to  see  one  single  element  of  waiver  of  the  previous 
wrong  by  anything  that  the  plaintiff  did  in  having  his  ticket 
validated,  and  using  it  for  passage  in  that  condition. 

3.  There  was  no  error  in  the  charges  complained  of,  or  in 
the  refusals  to  charge.  The  case  was  one  in  which  a  charge 
on  the  subject  of  punitive  damages  was  proper,  and  the  verdict, 
under  the  circumstances  of  the  case,  was  not  excessive.  The 
plaintiff  was  ejected  from  the  train  in  the  early  hours  of  a 
dark,  rainy  morning,  at  a  place  with  which  he  was  unfamiliar, 
and  IFour  miles  from  Rome.  He  had  offered  to  secure  with  a 
diamond  ring  the  payment  of  his  fare  to  the  conductor  when 
he  reached  Atlanta.  He  had  fully  explained  to  the  conductor 
why  he  had  failed  to  have  his  ticket  validated,  and  offered  to 
make  a  showing  to  the  conductor  which  would  satisfy  him 
that  he  was  the  original  purchaser  of  the  ticket.  He  re- 
marked to  the  conductor,  **I  have  paid  for  this  matter,  and  I 
am  going,  and  if  you  put  me  off  you  will  have  to  get  a  little 
help  about  it."  The  conductor  responded  that  he  had  help. 
When  the  train  stopped  he  came  back  and  touched  the  plain- 
tiff on  the  shoulder,  and  said,  **  Are  you  going  to  get  off,  or 
have  me  put  you  off.**     Plaintiff  replied,  **I  am   going  to  let 
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you  put  me  ofi,'*  and,  as  they  were  coming  back,  said,  '*I 
will  go  and  risk  the  consequences  in  the  woods.*'  There 
were  one  or  two  ladies  and  two  old  gentlemen  in  the  car  at 
the  time,  and  plaintiff  turned  around  and  took  the  addresses 
of  these  gentlemen.  When  it  appears  to  us  that  one  who  has 
a  legal  right  to  ride  upon  a  train  has  been  wrongfully  expelled 
therefrom,  and  held  up  by  such  expulsion  before  the  passen- 
gers on  the  train  as  one  who  was  trying  to  ride  thereon  with- 
out lawful  right  or  authority,  and  subjected  to  the  mortifica- 
tion that  such  conduct  on  the  part  of  the  company's  agents 
would  necessarily  bring  about  in  the  case  of  any  young  man 
of  sensibility  and  pride,  we  cannot  say,  as  matter  of  law,  that 
$450  is  too  much  to  pay  him  as  compensation  for  the  outrage 
thus  committed  upon  him.  It  may  be  that  if  we  had  been 
upon  the  jury  we  would  have  taken  the  view  that  a  less 
amount  would  have  been  full  compensation  for  the  wrong,  but 
the  law  has  reposed  in  the  jury  the  right  to  deal  with  these 
matters,  and  we  have  no  authority  to  interfere  with  their  find- 
ing on  the  subject,  when  it  has  been  approved  by  the  trial 
judge,  unless  the  amount  involved  is  so  great  as  to  suggest 
bias  and  prejudice  on  their  part.  In  the  present  case  we 
cannot  say  this  is  true. 

Judgment  afTirmed.  All  the  justices  concurring;  LUMP- 
KIN, P.  J.,  especially. 

LUMPKIN,  P.  J.  I  concur  in  the  judgment,  because,  under 
the  decision  of  this  court  in  Head  v.  Railway  Co.,  79  Ga.  3«;8, 
7  S.  E.  217,  II  Am.  St.  Rep.  434,  the  law  of  the  main  ques- 
tion is  correctly  stated  in  the  foregoing  opinion.  I  still  think 
that  decision  was  wrong,  and  in  this  connection  refer  to  the 
concurring  opinion  which  I  filed  in  Morse  v.  Southern  Ry. 
Co.,  102  Ga.  306,  29  S.  E.  865. 


Parlibr  v.  Southern  Ry.  Co. 

{Supreme  Court  of  North  Carolina,  Nov,  /p,  /go/.) 

[39  S.  B.  Rep.  961.] 

Appeal — Waiver  of  Right  under  Motion  for  Nonsuit. 

Under  Acts  1901,  c.  594,  providing'  that  a  defendant  introducing" 
evidence  after  moving  for  a  nonsuit  thereby  waives  his  rights  under 
the  motion,  a  defendant  who  introduces  evidence  after  moving  for  a 
nonsuit    cannot  on  appeal  assign   as  error  the  court's  ruling  thereon. 

Injury  to  Alightini;  Passenger — Negligence — Question  for  Jury.* 

Plaintiff's  evidence  showed  that  she  was  one  of  the  last  of  seven 
passengers  to   alight   from  defendant's   train  at   a  station,  and  that 

*As  to  the  carrier's  duty  to  assist  a  passenger  to  alight,  see  note, 
9  Am.  &  Eng.  R.  Cas.,  N.  S.,  853  et  seq.  ;  2  Rap.  &  Mack's  Dig. 
401  et  seq.  ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  579  et  seq. ;  9  Cent. 
Dig.,  col.  1172  et  seq. 

As  to  the  liability  for  injuries  to  alighting  passengers  caused  by 
sudden  movements  of  cars,  see  9  Cent.  Dig.,  col.  1162  et  seq. ;  5  Am. 
Sc  Eng.  Enc.  Law  (2d  Ed.)  1572  et  seq. ;  2  Rap.  &  Mack's  Dig.  393 
et  seq. 
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when  she  was  on  the  last  step  of  the  car  the  train  suddenly  jerked 
forward,  causing  her  to  fall;  that  she  prepared  to  get  off  as  the  sta- 
tion was  called ;  that  the  conductor  did  not  aid  her,  and  was  not  there 
when  the  passengers  alighted.  Her  witnesses  were  contradicted  by 
defendant's  evidencfe,  which  showed  that  defendant  was  not  negli- 
gent: held,  that  the  issue  of  defendant's  negligence  was  for  the  jury, 
and  hence  it  was  not  error  to  deny  defendant's  motion  to  dismiss. 

Appeal  from  superior  court,  Cabarrus  county ;  Allen,  Judge. 

Action  by  Alice  J.  Parlier  against  the  Southern  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Geo.  F.  Bason  and  A.  B.  Andrews,  Jr.,  for  appellant. 
Montgomery  &  Crowell,  for  appellee. 

FURCHES,  C.  J.  The  plaintiff  fell  and  was  injured  in 
getting  off  defendant's  train  at  the  station  in  Concord,  and 
brings  this  action  for  damages.  At  the  close  of  plaintiff's  evi- 
dence the  defendant  moved  to  dismiss  the  plaintiff's  action 
under  the  statute.  But  upon  the  court's  refusing  this  motion 
the  defendant  introduced  evidence,  and  the  plaintiff  intro- 
duced additional  evidence,  and  at  the  close  of  the  plaintiff's  ad- 
ditional evidence  the  defendant  renewed  its  motion  to  dismiss 
the  action  upon  the  ground  that  the  evidence,  if  believed,  did 
not  make  a  prima  facie  case.  This  motion  being  refused,  the 
defendant  excepted,  and  upon  appeal  assigned  the  following 
as  error:  **(i)  The  ruling  of  the  court  refusing  to  nonsuit  the 
plaintiff  at  the  close  of  her  own  evidence;  (2)  the  refusal  of 
the  court  to  nonsuit  the  plaintiff  at  the  close  of  the  whole 
evidence;  (3)  the  refusal  of  the  court  to  grant  a  new  trial." 
There  are  no  exceptions  to  the  charge  of  the  court,  nor  was 
there  any  exception  to  the  evidence,  and  these  assignments 
of  error  and  the  evidence  constitute  the  case  on  appeal. 

This  court  held  in  Means  v.  Railroad  Co.,  126  N.  C.  424, 
35  S.  E.  813,  construing  Act  1897,  c.  109,  as  amended  by  Act 
1899.  c.  131,  that,  if  the  defendant  introduced  evidence  after 
making  a  motion  to  dismiss,  he  thereby  waived  any  rights  he 
had  under  said  motion.  But  at  the  close  of  all  the  evidence 
he  might  renew  his  motion  to  dismiss,  and  this  motion  stood 
upon  a  consideration  of  the  whole  evidence  introduced  by  the 
plaintiff  and  the  defendant.  This  construction  has  since 
been  made  the  law  by  the  legislature.  Acts  1901,  c.  594.  As 
the  defendant  has  waived  its  first  motion  by  introducing  evi- 
dence, it  is  not  necessary  to  consider  the  evidence  introduced 
before  the  first  motion  and  that  introduced  afterwards  sep- 
arately, as  this  last  motion  depends  upon  the  whole  evidence 
in  the  case,  and  this  evidence  must  be  considered  in  the  most 
favorable  light  for  the  plaintiff.  Nor  is  it  necessary  that  we 
should  quote  all  the  testimony,  but  only  enough  to  show  the 
negligence  of  the  defendant,  if  believed.  Taggart,  a  witness 
for  the  plaintiff,  testified:  ** That  he  was  on  the  train  that 
day.  There  were  seven  passengers  to  get  off  at  Concord. 
My  wife  got  off  first,  then  a  little  boy,   then  Mrs.    Barringer 
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and  Aunt  Flora.  I  was  just  behind  Mrs.  Parlier.  When  she 
was  on  the  last  step,  the  train  jerked  off  like  a  horse  when  you 
strike  him.  I  had  my  little  boy  in  my  arms,  and  a  valise, 
when  I  got  off.  We  prepared  to  get  off  as  station  was  called. 
So  did  Mrs.  Parlier.  We  did  not  stand  and  talk.  Conductor 
did  not  help  any  of  us  off.  He  was  not  there  trying  to  keep 
people  back."  There  were  other  witnesses  examined  for  the 
plaintiff,  but  the  evidence  we  have  quoted  was  the  most 
favorable  for  the  plaintiff.  This  evidence  was  contradicted 
by  that  of  the  defendant,  which,  if  believed  by  the  jury, 
showed  that  defendant  was  not  neglisrent,  and  that  plaintiff's 
injury  was  without  fault  on  its  part.  But  this  contradiction 
was  a  matter  for  the  jury  to  settle,  and  can  do  the  defendant 
no  good  on  this  appeal.  Upon  the  evidence  we  do  not  think 
the  judge  could  have  taken  the  case  from  the  jury,  as  he  had 
no  more  right  to  reconcile  this  conflict  of  evidence  than  we 
have. 

There  was  no  error  in  overruling  the  defendant's  motion  to 
dismiss,  stnd  the  judgment  is  affirmed. 


Raynor  V,  Wilmington  S.  C.  R.  Co. 

{Supreme  Court  of  North  Carolinay  Nov,  .f ,  igor. ) 

[39  S.  B.  Rep.  821.] 

Ejectment  of  Passenger — Evidence — PlaintifPs  Drunkenness.* 

In  an  action  for  damages  for  wrongful  ejection  from  defendant's 
train  while  a  passenger  thereon,  the  plaintiff  alleged  that  he  was 
willing  to  pay  the  proper  fare,  and  was  wrongfully  put  off  without 
being  allowed  to  pay  it.  The  answer  simply  denied  the  wrongful 
ejection:  hetd^  that  evidence  that  plaintiff  was  drunk  at  the  time  of 
his  ejection  was  not  admissible  in  justification. 

Same— Same. 

Evidence  that  a  passenger  was  drunk  at  3 :45  o'clock  in  the  after- 
noon is  not  admissible,  in  an  action  for  the  wrongful  ejection,  to 
corroborate  testimony  that  he  was  drunk  at  11  o'clock  in  the  morning, 
the  time  of  the  ejection. 

Same — Force  Used — Question  for  Jury, 

In  an  action  by  a  passenger  for  wrongful  ejection  from  a  train,  a 
question  whether  any  more  force  was  used  than  was  necessary  was 
properly  excluded  as  calling  for  an  opinion. 

Appeal  from  superior  court,  Cumberland  county;  Moore, 
Judge. 

Action  by  J.  R.  Raynor  aRfainst  the  Wilmington  Sea  Coast 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

Geo.  M.  Rose,  for  appellant. 
N.  A.  Sinclair,  for  appellee. 

*As  to  the  effect  of  his  intoxication  on  passenger's  rights,  see  ex- 
tensive note,  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  833  et  seq. ;  9 Cent.  Dig., 
col.  902,  1471  et  seq.,  and  1511;  5  Am.  &  Eng.  Enc,  I^aw  (2d  Ed.) 
538,  558,  599,  651 ;  2  Rap.  &  Mack's  Dig.  346  et  seq. 

23  (N  s)  A  &  E  R  Cas— 36 
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COOK,  J.  This  action  was  broue:ht  against  defendant  com- 
pany to  recover  damages  on  account  of  an  alleged  violent, 
unlawful,  and  forcible  ejection  from  defendant's  train  while 
plaintiff  was  a  passenger  thereon  from  Wilmington  to  Wrights- 
ville.  The  only  material  issue  raised  by  the  pleadings  (except 
as  to  the  amount  of  damages)  is  by  the  denial  in  the  answer 
of  allegation  5  of  the  complaint,  which  is  as  follows:  ''(5) 
That  the  conductor  of  said  defendant's  train,  some  little  time 
after  the  train  had  started,  came  and  demanded  of  plaintiff 
a  ticket,  and  plaintiff  told  him  that  he  had  no  ticket,  and 
plaintiff  reached  down  in  his  pocket  to  get  the  money,  and 
asked  said  conductor  what  the  fare  was,  to  which  the  reply 
was  that  the  fare  was  31;  cents.  The  plaintiff  remarked  that 
he  thought  it  was  25  cents,  but  at  the  time  intended  to  and 
was  getting  the  money  out  to  pay  the  conductor,  when  the 
conductor  rudely,  roughly,  without  cause,  and  without  giving 
plaintiff  an  opportunity  to  pay  the  35  cents,  with  the  aid  of 
three  other  persons,  he  and  they  laying  violent  hands  on  plain- 
tiff, unceremoniously,  maliciously,  and  forcibly  ejected  plain- 
tiff from  the  train  at  a  point  between  stations,  and  plaintiff 
had  to  remain  where  he  was  so  rudely  and  forcibly  put  off 
about  three  hours  and  a  half,'* — upon  which  the  following 
issue  was  framed  and  submitted  to  the  jury:  **Was  plaintiff 
wrongfully  ejected  from  defendant's  car?"  The  jury  rendered 
a  verdict  in  favor  of  plaintiff,  and  defendant  appealed  upon 
exceptions  taken  to  the  exclusion  of  evidence. 

There  are  only  two  exceptions  taken,  both  of  which  are 
without  merit.  As  to  the  first:  The  ejection  occurred  about 
II  o'clock  in  the  forenoon,  at  which  time  plaintiff  testified 
that  he  was  sober;  had  only  taken  two  drinks, — one  before  he 
left  Fayetteville.  and  one  at  the  second  station  after  leav- 
ing,— and  took  no  other  drink  that  day.  The  conductor  of 
defendant  company's  train  testified  that  when  plaintiff  was 
ejected  (11  o'clock  a.  m.)  he  was  so  drunk  that  he  staggered 
and  fell,  as  he  started  back  to  the  train.  To  corroborate  the 
conductor.  Hinton,  defendant  proposed  to  show  the  condition 
of  plaintiff  at  3:45  o'clock  that  afternoon,  which  was  excluded 
upon  objection.  The  second  exception  was  to  the  exclusion 
of  the  question  propounded  to  the  conductor,  Hinton, 
"whether  any  more  force  was  used  by  the  officials  of  the  road 
than  was  necessary  to  eject  the  plaintiff  from  the  train."  In 
what  way  the  condition  of  plaintiff,  when  ejected,  can  be 
material  to  the  issue,  we  are  unable  to  see.  There  is  no  sug- 
gestion in  the  pleadings  that  plaintiff  was  drunk  or  boisterous, 
or  in  any  way  conducted  himself  in  an  unseemly  manner.  Nor 
does  the  defendant,  in  its  answer,  undertake  to  justify  or  ex- 
cuse the  act  of  ejection  under  the  rights  conferred  upon  it  by 
section  1962  of  the  Code,  which  was  cited  by  the  learned 
counsel  for  defendant,  by  showing  its  rules,  and  the  violation 
thereof  by  plaintiff,  which  section  is  as  follows:  "If  any 
passenger  shall  refuse  to  pay  his  fare,  or  violate  the  rules  of 
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the  corporation,  it  shall  be  lawful  for  the  conductor  of  the 
train  and  the  servants  of  the  corporation  to  put  him  and  his 
baggage  out  of  the  cars,  using  no  unnecessary  force,  at  any 
usual  stopping  place,  or  near  any  dwelling  house,  as  the  con- 
ductor shall  elect,  on  stoppine:  the  train/*  The  answer  simply 
denies  the  ejection  as  stated  in  the  complaint.  Plaintiff 
alleges  that  he  was  willing  and  prepared  to  pay  the  proper 
fare,  and  was  put  off  the  train  without  being  allowed  a  chance 
to  pay  the  fare  charged  by  the  conductor;  but,  as  there  is  no 
exception  taken  to  any  matter  relating  to  the  payment  of  fare, 
that  matter  is  not  involved  in  this  appeal.  For  either  of  the 
two  causes  stated  in  that  section  of  the  Code,  defendant 
would  have  had  the  right  to  eject  him,  if  defendant  had 
relied  upon  its  provisions,  and  could  have  established  the 
cause.  But  defendant  did  not  avail  itself  of  the  benefit  of  that 
section  by  a  special  plea,  but  relied  upon  the  general  issue. 
From  the  nature  of  the  exception  taken  in  trying  to  establish 
the  fact  that  plaintiff  was  drunk,  it  is  inferable  that  the  cor- 
poration had  some  rule  or  rules  as  to  drunkenness  upon  the 
train,  which  defendant  claimed  plaintiff  had  violated.  But 
the  violation  of  no  such  rules  is  pleaded  in  justification  or 
excuse  for  the  act,  as  should  have  been  done  if  relied  upon  as 
a  defense.  Under  the  old  system  of  pleading  upon  the  general 
issue,  matter  in  justification  could  not  be  proved;  it  must  be 
pleaded  specially.  Barker  v.  Barham,  3  Wils.  368,  on  pages 
370  and  371;  Bush  v.  Parker,  i  Bing.  N.  C.  72;  Brown  v. 
Bennett,  5  Cow.  181;  i  Chit.  PL  501.  Under  our  Code 
practice  the  principle  is  not  changed.  A  defense  which  can- 
not be  maintained  by  a  denial  of  the  allegations  in  the  com- 
plaint must  be  set  up  as  new  matter  in  the  answer.  Clark's 
Code,  §§  242,  243,  and  cases  there  cited.  But,  if  it  had  been 
material  whether  plaintiff  was  drunk  at  the  time  he  was  put 
off,  his  condition  nearly  four  hours  thereafter  would  not  have 
been  a  circumstance  to  corroborate  the  testimony  of  the  con- 
ductor as  to  what  it  was  when  ejected.  If  intoxication,  once 
produced,  were  a  continuing  condition,  then  there  would  be 
force  in  the  contention.  But  it  is  not.  A  man  may  be  drunk 
at  II  o'clock  in  the  forenoon  and  sober  up  by  3:45  in  the 
afternoon,  or  vice  versa,  he  may  be  sober  in  the  forenoon,  and 
by  3:4^  in  the  afternoon  be  drunk.  Neither  drunkenness  nor 
soberness  is  necessarily  a  continuing  state.  Both  conditions 
are  liable  to  rapid  and  frequent  fluctuations.  Therefore 
plaintiff's  condition  four  hours  after  last  seeing  him  could 
neither  be  evidence  nor  corroborating  evidence  as  to  his  real 
condition  when  seen. 

While  the  other,  or  second,  exception  seems  to  be  addressed 
to  the  defense  which  might  have  been  made  under  the  section 
of  the  Code  above  quoted,  yet  the  force  actually  used  was 
material  to  the  issue  as  to  the  quantum  of  damages,  and  we 
will  so  consider  it.  But  the  question  asked — ** whether  any 
more  force  was  used  by  the  officials  of  the  road   than   was 
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necessary** — was  the  matter  of  fact  to  be  determined  by  the 
jury,  and  could  not  be  established  by  his  opinion.  To  have 
answered  it,  the  witness  would  have  had  to  find  the  facts  con- 
stituting the  force  actually  used,  and  drawn  his  conclusion 
from  them.  In  Phifer  v.  Railway  Co.,  122  N.  C.  940,  29  S. 
E.  578,  it  was  held  that  the  witness  (plaintiS)  could  not  be 
allowed  to  testify  that  he  was  **carefur*  at  the  time  of  the 
accident.  **  Whether  the  plaintiff  was  careful  was  the  very 
question  which  the  jury  were  impaneled  to  determine. 
The  opinion  of  a  witness  ought  not  to  be  given  in 
evidence  upon  an  occurrence  when,  from  its  nature,  the  whole 
can  be  described  in  such  language  as  will  enable  persons  who 
were  not  present  to  come  to  a  proper  conclusion  concerning: 
it.*'  So,  in  this  case,  it  was  for  the  jury  to  determine 
whether  the  force  used  was  excessive,  and  not  for  the  witness. 
There  is  no  error. 


SiEMSEN  V.  Oakland,  S.  L.  &  H.  Electric  Ry. 

(Suprentt!  Court  of  California,  Nov.  11,  igo/,) 

[66  Pac.  Rep.  672.] 

Trial — Impeachment  of  Verdict — Misconduct  of  Jury. 

The  affidavit  of  a  third  person  as  to  the  admissions  and  declarations 
made  by  a  juror  that  he  had  personally  inspected  the  place  of  acci- 
dent, offered  to  impeach  the  verdict,  is  inadmissible  on  a  motion  for 
a  new  trial,  whether  the  misconduct  complained  of  occurred  before 
retiring  or  during*  retirement,  because  a  juror  cannot  directly  or  in- 
directly impeach  his  own  verdict,  except  on  the  ground  of  obtaining 
a  verdict  by  a  resort  to  chance,  designated  in  Code  Civ.  Proc.  {  657, 
subd.  2. 

Same— Same— Same — Harmless  Error. 

Where,  in  an  action  by  a  passenger  for  injuries,  there  was  no  dis- 
pute as  to  the  place  of  the  derailment  of  defendant's  street  car,  al- 
leged to  have  been  caused  by  unlawful  speed,  and  the  defendant 
claimed  that  the  accident  was  due  to  a  latent  defect  in  one  of  the  car 
wheels,  an  affidavit  of  a  third  person  that  one  of  the  jurors  during 
the  progress  of  the  trial  had  inspected  the  place  of  the  accident,  had 
watched  the  progress  of  a  car  there,  and  had  examined  the  construc- 
tion of  the  tracks,  is  insufficient  to  show  that  the  fairness  of  the  trial 
was  in  any  way  affected  by  the  juror's  conduct,  and  hence  is  not 
sufficient  to  justify  a  new  trial  on  the  ground  of  the  misconduct  of 
the  jury. 

Carriers  of  Passengers — Liability  for  Defects  in  Cars  Only  Discoverable 
While  They  Were  Being  Constructed.* 
A  street  car  company  is  responsible  for  defects  in  its  cars  which 
could  not  have  been  discovered  after  the  cars  came  into  its  posses- 
sion, but  could  have  been  discovered  by  the  exercise  of  the  utmost 
precaution,  care,  and  skill  ^n  their  construction. 

In  bank.  Appeal  from  superior  court,  Alameda  county; 
John  Ellsworth,  Judge. 

Action  by  J.  W.  Siemsen  aerainst  the  Oakland,  San  Leandro 
&  Hay  wards  Electric   Railway.     From  an   order  s^rantinc:  a 

*See  7    Rap.    &    Mack's   Dig.  461;   2  Id.  374  et   seq. ;  5  Am.  &  Eng, 
Enc.  Ivaw  (2d  Ed.)  528  et  seq. ;  9  Cent.  Dig.,  col.  1110  et  seq. 
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new  trial  after  verdict  and  judgment  for  plaintiff,  plaintiff 
appeals.     Reversed. 

Fitzgerald  &  Abbott,  for  appellant. 

Sam  Bell  McKee  and  A.  A.  Moore  (Chickering,  Thomas  & 
Gregory,  of  counsel),  for  respondent. 

HENSHAW,  J.  Plaintiff  sued  to  recover  damages  for 
injuries  sustained  by  him  through  the  derailment  of  one  of 
defendant's  electric  cars,  moving  upon  a  street  in  the  city  of 
Oakland.  The  cause  was  tried  before  a  jury,  and  the  verdict 
and  judgment  were  for  plaintiff.  In  due  time  defendant 
moved  for  a  new  trial  upon  the  grounds  of  misconduct  of  the 
jury,  insufficiency  of  the  evidence,  and  errors  of  law  occurring 
at  the  trial.  The  court  granted  the  motion  for  a  new  trial 
upon  the  sole  ground  of  the  misconduct  of  juror  Long,  stating 
further  that  all  other  grounds  of  the  motion  had  been  exam- 
ined and  found  insufficient.  Under  this  order,  we  will  not 
here  review  the  evidence,  for  a  redetermination  of  the  ques- 
tion of  its  sufficiency  or  insufficiency.  Kauflman  v.  Maier, 
Q4  Cal.  269,  29  Pac.  481,  18  L.  R.  A.  124.  There  is  thus  left 
for  consideration  the  question  of  the  misconduct  of  the  juror 
Long,  and  the  asserted  errors  of  the  court  in  the  trial  of  the 
case. 

As  to  the  issues  joined  by  the  pleadings,  saving  the  issue 
upon  the  nature,  character,  and  extent  of  plaintiff's  injury, 
reference  may  be  made  fo  the  case  of  Johnsen  v.  Railway,  127 
Cal.  608,  60  Pac.  170.  Plaintiff  in  that  case  was  a  passenger 
upon  the  same  car  to  which  the  accident  occurred.  The  evi- 
dence as  to  the  nature,  occasion,  and  extent  of  the  accident 
to  the  car  was  substantially  the  same,  and  given  by  the  same 
witnesses,  in  that  case  as  in  the  case  at  bar.  This  evidence 
shows  that  the  car  was  going  at  an  unusual  and  excessive  rate 
of  speed,  and  that  while  upon  a  curve  in  the  track  a  flange  of 
a  wheel  broke,  the  car  was  suddenly  derailed,  and  the  plain- 
tiff hurled  from  the  car  to  the  ground,  sustaining  the  injuries 
complained  of.  In  the  Johnsen  Case  it  was  said:  ''It  is  first 
contended  that  the  excessive  speed  of  the  car  was  not  the 
proximate  cause  of  the  accident.  This  claim  is  based  upon 
the  testimony  of  defendant's  witnesses  to  the  effect  that  a 
perfect  wheel  of  the  kind  here  in  use  would  safely  support  a 
similar  car  running  at  a  speed  much  greater  than  the  speed 
of  this  car  at  the  time  of  the  accident.  This  may  be  conceded, 
and  still,  under  the  facts  of  this  case,  it  might  well  be  said  by 
the  jury  that  the  excessive  and  unlawful  rate  of  speed  of  the 
car  was  the  proximate  cause  of  the  injury.  The  jury  may 
well  have  been  justified  in  saying  that,  after  the  flange  of  the 
wheel  broke,  the  car  would  not  have  left  the  track  if  the  speed 
had  not  been  excessive ;  or  the  jury  may  have  gone  a  step 
further,  and  declared  that,  even  though  the  car  would  have 
left  the  track,  still  the  plaintiff  would  not  have  been  injured 
if  the  car  had  been  traveling  at  an  ordinary  and  lawful  rate  of 
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speed."  To  this  it  may  be  added  that  the  jury  might  also 
have  concluded  that  even  the  defective  flange  would  not  have 
broken,  except  for  the  inordinate  strain  put  upon  it  by  the 
excessive  and  unlawful  speed. 

So  much  by  way  of  preliminary  to  an  understanding  of  the 
matters  relating  to  the  alleged  misconduct  of  the  juror  Long. 
In  support  of  this  ground  of  motion,  defendant  offered  two 
affidavits, — the  one  by  Frank  Putnam,  a  conductor  upon  one 
of  the  cars  of  defendant  company;  the  other  by  C.  Gustafson, 
superintendent  of  the  defendant  company.  The  latter 
affidavit  the  court  refused  to  admit  in  evidence.  Gustafson 
declares  that  after  the  verdict  in  the  case,  and  after  the  dis- 
charge of  the  iury,  he  had  a  conversation  with  the  juror  Long. 
in  which  Long  told  him  that  during  the  trial  of  the  case  he 
had  visited  the  place  of  the  accident,  and  made  an  examina- 
tion of  the  track  and  rails,  from  which  examination  he 
became  reasonably  certain  of  the  way  in  which  the  accident 
had  happened;  that  by  reason  of  this  visit  he  was  the  only 
one  of  the  jurors  familiar  with  the  scene  of  the  accident,  and 
thereby  became  able  to  show,  and  did  show,  his  fellow  jurors, 
in  their  deliberations,  how,  in  his  judgment,  the  accident 
occurred.  This  affidavit  was  properly  refused  admission  in 
evidence.  While  it  is  not  in  terms  an  affidavit  by  a  juror 
impeaching  his  own  verdict,  it  is  an  affidavit  of  admissions 
made  by  a  juror  to  the  same  effect.  If  the  juror  himself  would 
not  have  been  permitted  to  make  affidavit  directly  to  these 
facts,  clearly  the  affidavit  by  another,  of  his  declarations  and 
admissions,  offered  for  the  same  purpose,  would  be  equally 
inadmissible.  What  the  juror  could  not  do  directly  could  not 
thus  indirectly  be  effectuated.  However  the  rule  may  be  in 
other  states,  it  is  settled  in  this  beyond  controversy  that  a  juror 
may  impeach  his  own  verdict  upon  no  other  ground  than 
that  designated  by  the  Code.  Code  Civ.  Proc.  §  657,  subd. 
2.  See  Boyce  v.  Stage  Co.,  25  Cal.  46:^;  Polhemus  v. 
Heiman,  50  Cal.  438;  People  v.  Gray,  61  Cal.  183,  44  Am. 
Rep.  54Q;  People  v.  Deegan,  88  Cal.  602,  26  Pac.  500:  People 
v.  Azoff,  IDS  Cal.  632,  39  Pac.  59;  Saltzman  v.  Telegraph 
Co.,  125  Cal.  501,  58  Pac.  169.  It  is  sought  by  respondent 
upon  this  motion  to  make  a  distinction  between  the  miscon- 
duct of  a  juror  before  retiring  and  the  misconduct  of  a  juror 
during  retirement ;  but  to  this  it  may  be  said,  in  the  language 
of  Boyce  v.  Stage  Co.,  supra:  **In  conclusion  upon  this 
branch  of  the  case,  we  may  add  that  a  line  of  judicial  decisions 
which  struggles  to  multiply  exceptions  to  a  plain  and  simple 
rule,  founded  on  considerations  of  the  wisest  policy,  is  not  to 
be  favored.  On  the  contrary,  the  struggle  should  be  to  bring 
every  case  within  the  rule,  less  the  rule  itself  became 
shadowy,  and  in  time  wholly  disappear  in  a  multitude  of 
exceptions."  Utah  adopted  into  its  Code  the  exact  provision 
found  in  subdivision  2  of  section  657  of  our  Code.  In  People 
Y.  Ritchie,   12  Utah,   180,  42  Pac.  209,  that  court  elaborately 
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considers  the  question,  and  coincides  with  the  views  here 
expressed.  Of  course,  affidvaits  of  jurors  in  support  of  their 
verdict  are  upon  all  occasions  admissible. 

There  is  left  then  for  consideration  the  affidavit  of  Putnam 
alone.  Putnam  swears  that  during  the  trial  of  the  cause, 
while  passing  with  his  car,  at  the  scene  of  the  accident,  he  saw 
Long  ** standing  between  the  tracks,  watching  the  car  and 
observing  its  progress" ;  also  that  **he  seemed  to  be  examining 
the  ground  and  the  south  track.  *  *  *  He  made  examina- 
tion of  the  rails  of  the  company  in  the  locality  of  the  Lake 
View  Cottage,  and  seemed  to  be  trying  to  understand  their 
construction  and  position. '  *  This  affidavit  is  not  controverted. 
The  foregoing  is  all  of  the  evidence  upon  misconduct.  While 
the  exercise  of  a  liberal  discretion  in  the  granting  of  new  trials 
is  always  recognized,  it  does  not  follow  that  an  order  must 
always  be  upheld,  or  will  be  upheld,  where  an  examination  of 
the  record  discloses  that  the  misconduct  was  of  such  trifling 
nature  that  it  could  not,  in  the  nature  of  things,  have  been 
prejudicial  to  the  moving  party.  Where  it  appears  that  the 
fairness  of  the  trial  has  been  in  no  way  affected  by  such  im- 
propriety, the  verdict  will  not  be  disturbed.  State  v.  Allen, 
89  Iowa,  49,  56  N.  W.  261.  Where  the  locus  itself  is  in  dis- 
pute, or  where  its  exact  condition  has  an  essential  bearing 
upon  the  controversy,  it  may  well  be  that  a  verdict  should  be 
set  aside  upon  proof  that  a  juror  improperly  acquired  knowl- 
edge of  that  locus  or  its  condition  by  visiting  the  place;  but, 
as  was  said  in  Bowman  v.  Manufacturing  Co.,  96  Iowa,  188, 
64  N.  W.  775,  where  there  is  no  controversy  as  to  the  locality 
inspected,  and  no  probability  of  prejudice  resulting  from 
the  inspection,  the  verdict  should  not  be  disturbed.  Here  the 
place  of  the  accident  was  not  disputed.  The  cause  of  the 
accident,  as  alleged  in  the  complaint,  and  upon  proof  of 
which  alone  plaintiff  was  entitled  to  recover,  was  that  the  car 
was  so  ''negligently  and  carelessly  maintained,  operated,  and 
managed  that,  while  moving  at  great  and  unlawful  speed,  it  ran 
off  the  track  of  said  railroad. "  That  it  did  run  off  the  track  is 
not  disputed ;  the  defense  against  this  charge  of  negligence 
being  that  the  accident  occurred  by  reason  of  a  latent  defect  in  a 
wheel,  which  could  not  by  the  exercise  of  due  care  have  been 
discovered,  and  which  was  not  discovered.  It  is  not  charged 
in  the  complaint  that  the  car  left  the  track  by  reason  of 
defective  rails  or  roadbed,  and  we  fail  to  see,  therefore,  how 
the  affidavit  of  Putnam,  which  amounted  to  nothing  more  than 
that  he  saw  the  juror  between  the  tracks,  seemingly  examining 
them,  is  a  sufficient  showing  to  justify  a  new  trial. 

In  the  instructions  complained  of,  the  court  charged  the 
jury  as  to  the  responsibility  of  defendant  company  for  latent 
defects  in  the  wheel.  It  is  said  by  Shearman  and  Redfield  in 
their  work  on  Negligence  (section  497):  ''Whether  he 
[defendant]  is  responsible  for  defects  which  could  not  have 
been  thus  discovered,  after  the  vehicle  came  into  his  posses- 
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sion,  but  could  have  been  discovered  by  the  use  of  such  tests 
during:  the  process  of  manufacture,  is  a  question  upon  which 
there  is  a  difference  of  opinion.  In  New  York  it  has  been 
distinctly  held  that  he  is.  It  was  so  held  in  England  many 
years  ago,  but  in  later  cases  the  question  has  been  purposely 
left  open.  In  Massachusetts  and  Scotland  it  is  held  that  he 
is  not.*'  Of  the  New  York  cases  bearing  upon  this  question 
may  be  cited  Hegeman  v.  Railroad  Corp.,  13  N.  Y.  9,  64  Am. 
Dec.  517;  Alden  v.  Railway  Co.,  26  N.  Y.  102,  82  Am.  Dec. 
401;  Birmingham  v.  Railroad  Co.,  59  Hun,  538,  14  N.  Y. 
Supp.  13.  In  this  state  the  rule  as  laid  down  in  New  York 
has  been  adopted.  Treadwell  v.  Whittier,  80  Cal.  574.  22 
Pac.  266.  5  L.  R.  A.  498.  13  Am.  St.  Rep.  171;. 

We  perceive  no  error  in  the  rulings  of  the  court  complained 
of,  in  admitting  or  rejecting  evidence. 

For  the  foregoing  reasons,  the  order  appealed  from,  granting 
defendant  a  new  trial,  is  reversed. 

Weconcur:  TEMPLE.  J. ;  HARRISON,].;  GAROUTTE. 
J. ;  VAN  DYKE,  I.  

Mt.  PlbasAnt  Coal  Co.  v,  Delawarb,  L.  &  W.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  Oct,  11,  igoi. ) 

[SO  Atl.  Rep.  251.] 

Right  of  Way — Construction  of  Deed  with  Respect  to  Right  to  Cross. 

A  deed,  by  the  owner  of  land  with  coal  underneath  to  a  company 
chartered  to  operate  a  railroad  and  carry  on  mining  operations,  of  a 
atrip  of  land  sufficient  for  a  double-track  railroad,  **for  the  purpose  of 
the  railroad  of  said  company.  *  *  *  This  strip  of  land  being  only 
intended  to  be  employed  for  right  of  way  of  said  company," — will  be 
construed,  as  construed  by  the  acts  of  the  parties  for  40  years,  to  give 
the  grantor  a  right  to  an  overhead  crossing,  necessary  for  the  com- 
plete enjoyment  of  his  property,  and  not  dangerous,  or  interfering 
with  the  operation  of  the  railroad. 

Crossings — Application  of  Statute  Giving  Railroad  Right  to  Remove 
Crossing  on  Right  of  Way. 
Act  April  16,  1838  (P.  L.  464)  8  11,  prohibiting  any  one  from  con- 
structing a  crossing  on  the  ground  set  apart  for  a  railroad,  without 
permission  from  the  railroad  company,  and,  in  case  one  does  so, 
imposing  a  penalty,  and  giving  the  railroad  comjjany  right  to  remove 
the  structure,  does  not  appl)'  where  the  right  to  the  crossing  is  re- 
served by  the  grant  of  the  right  of  waj'. 

Appeal  from  court  of  common  pleas,  Lackawanna  county. 

Suit  by  the  Mt.  Pleasant  Coal  Company  against  the  Dela- 
ware. Lackawanna  &  Western  Railroad  Company.  Bill  dis- 
missed, and  plaintiff  appeals.     Reversed. 

D.  T.  Watson,  Alfred  Hand,  and  Wm.  J.  Hand,  for  appel- 
lant. 
Willard,  Warren  &  Knapp,  for  appellee. 

DEAN,  J.  This  is  a  bill  to  restrain  defendant  from  interfer- 
ing with  the  erection  and  use  by  plaintiff  of  an  overhead 
bridge  crossing  over  defendant's  railroad  tracks  at  plaintiff's 
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colliery.  Plaintiff  is  a  coal  operator,  and  carries  on  the  busi- 
ness of  mining  and  marketing  anthracite  coal  at  Scranton 
tinder  a  lease  of  22^  acres  of  coal  from  the  executors  of  Wil- 
liam Swetland.  Besides  the  coal  under  the  lease,  plaintiff 
owns  40  years*  accumulation  of  culm  on  the  surface  from 
former  mining  operations.  Plaintiff  enjoyed  a  right  of  way 
by  a  bridge  over  defendant's  tracks  from  i8s9  down  to  the 
present.  William  Swetland,  the  lessor's  testator,  owned  in 
his  lifetime  the  whole  tract,  coal  and  surface,  except  about 
four  acres,  belongin;s:  to  Lucilla  Silkman,  which,  not  long  after 
the  death  of  Swetland,  she  conveyed  to  his  heirs  and  repre- 
sentatives, and  which  was  included  in  the  mining  property, 
in  1871.  Swetland  had,  on  the  23d  of  January,  1854,  granted 
to  the  railroad  company  a  right  of  way  through  the  tract  in 
these  words:  ''Doth  hereby  grant,  bargain,  and  sell  unto  the 
Delaware,  Lackawanna  and  Western  Railroad  Company,  their 
successors,  representatives,  and  assigns  the  following  lot  or 
piece  of  land,  for  the  purpose  of  the  railroad  of  said  company, 
the  same  being  in  Providence  township,  Luzerne  county, 
*  *  *  bounded  and  described  -as  follows:  Northerly  by 
land  of  Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, late  Lucilla  S.  Silkman;  southerly  by  land  of  Sylbanus 
Fellows,  or  Joseph  Fellows,  being  a  strip  of  land  about  fifty 
perches  in  length,  occupied  by  the  grade,  track,  and  survey 
of  the  said  railroad  company,  and  six  perches  in  width,  said 
railroad  survey  being  in  center  of  said  strip  of  land,  with  such 
additional  width  as  the  necessary  slopes  of  excavation  and 
embankment  may,  in  case  of  construction  of  a  double  track, 
require:  this  strip  of  land  being  only  intended  to  be  employed 
for  right  of  way  for  the  railroad  of  said  company. "  Then 
these  are  the  words  of  the  habendum:  **The  said  piece  or 
parcel  of  land  unto  said  company,  and  their  successors  and 
assigns,  so  long  as  the  same  shall  be  by  them  required  for 
railroad  purposes,  it  being,  however,  understood  and  agreed 
that  good  and  sufficient  fences,  wherever  the  same  are,  or 
as  they  may  become  necessary,  shall  be  made  and  maintained 
by  and  at  the  expense  of  said  company/'  It  appeared  that 
Swetland,  before  and  up  to  the  time  of  this  grant,  had  main- 
tained and  used  a  private  way  to  pass  from  the  upper  to  the 
lower  part  of  the  tract.  When  the  character  of  the  tract  was 
changed  from  a  farm  to  coal  mining  land,  the  use  of  this  way 
was  abandoned.  When  in  existence  it  crossed  the  Silkman 
four  acres  of  surface,  and  was  used  by  the  public,  as  well  as 
by  Swetland;  the  latter  then  commencing  and  continuing  to 
use  an  overhead  bridge  for  purposes  of  communication  be- 
tween the  two  parts  of  his  severed  farm.  The  charter  of 
defendant  (Acts  1832;  P.  L.  327)  enacts  thus:  **That  when- 
ever the  said  railroad  shall  cross  any  private  laid  out  road  or 
highway,  or  shall  divide  the  grounds  of  any  person  into  two 
parts  so  as  to  require  bridges  over  it,  the  said  president  and 
managers  shall  be  at  liberty  to  build  bridges,  to  be  rendered 
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practicable  and  fit  for  the  passage  of  carts  and  wagons ;  and 
the  breadth  of  such  bridge  shall  be,  if  a  bridge  on  a  private 
road,  or  on  the  premises  of  an  individual,  or  individuals,  at 
least  twelve  feet  on  the  tread  or  floor,  and  to  repair  the  same, 
or  erect  and  make  new  in  place  thereof.**  The  first  lease  of 
the  coal  was  made  by  Swetland,  in  1854,  to  Lewis  &  Howell. 
This  lease  expired  on  the  ist  of  April,  187.^,  but  with  an  option 
to  renew  the  contract  for  a  new  term.  Therefore,  in  view  of 
the  expiration  of  the  lease  on  the  ist  of  April,  1873,  Swetland 
having  died,  his  executor,  on  the  19th  of  July,  1871,  reciting 
that  the  interests  of  Lewis  &  Howell  had  become  vested  in 
the  executor  and  the  Mt.  Pleasant  Coal  Company,  a  new  lease 
of  the  coal  was  made  to  the  company  for  a  term  of  10  years. 
Successive  term  leases  were  made  until  the  last  one,  under 
which  the  plaintiff  is  now  operating.  It  is  for  all  the  coal  in 
the  tract,  or  until  the  coal  is  exhausted.  The  possible  value 
of  plaintiff's  grant  is  that,  although  the  tract  has  been  mined 
for  40  years,  there  still  remains  3,500.000  of  tons  yet  to  be 
mined  under  its  lease,  besides  750,000  tons  of  coal  yet  in  the 
culm  banks.  During  the  whole  period  from  1854  in  which 
the  mine  has  been  operated,  the  coal  mined  has  been  sold  and 
delivered  to  defendant,  the  Delaware,  Lackawanna  &  Western 
Railroad  Company,  until  July  12,  1899,  when  plaintiff  made  a 
contract  with  the  New  York.  Ontario  &  Western  Railroad 
Company  for  the  sale  and  delivery  of  its  entire  product  to 
that  company.  This  railroad  also  runs  through  the  same 
tract  of  land.  To  facilitate,  or  make  possible,  the  delivery  of 
coal  to  the  latter  company,  the  plaintiff  proposes  to  build  a 
Howe  truss  bridge  over  defendant's  railroad,  about  15  feet 
distant  from  the  present  trestle  over  the  same  track,  which 
has  been  there  since  the  mining  of  coal  commenced.  On  the 
completion  of  the  new  structure,  the  old  one  will  be  entirely 
removed.  The  court  below  finds  as  a  fact,  to  use  its  own 
words:  "The  proposed  structure,  for  all  practical  purposes, 
will  be  a  safe  one."  This  new  structure  defendant  threatens 
to  prevent  bv  force.  Plaintiff  seeks  by  this  bill  to  have  it 
enjoined.  The  learned  judge  of  the  court  below  refused  an 
injunction,  and  dismissed  the  bill;  hence  this  appeal  by  plain- 
tiff. 

In  reviewing  the  case  we  do  not  think  it  would  profit  either 
side  were  we  to  follow  court  and  counsel  by  discussing 
specifically  43  special  findings  of  fact,  16  conclusions  of  law, 
and  30  assignments  of  error,  argued  at  length.  In  our  opin- 
ion, the  issue  turns  on  an  interpretation  of  Swetland's  deed 
of  January  23,  1854,  to  the  defendant  company.  The  rights 
of  both  parties  hinge  on  that  deed.  Whatever  they  might 
have  been  at  law,  if  defendant  were  there  by  right  of  eminent 
domain,  it  would  be  fruitless  to  discuss,  for  it  cannot  be  ques- 
tioned that  defendant  entered  under  a  contract  with  Swetland, 
the  owner  of  the  land,  with  no  appropriation  then  or  since  of 
any  portion  by  right  of  eminent  domain.     When  the  entry 
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was  made  in  1854,  the  land  was  farm  and  coal  land.  Although 
no  mininer  had  yet  been  done,  because  of  lack  of  transporta- 
tion facilities,  its  quality  and  ^reat  value  as  coal  land  were 
well  known  to  both  parties.  Defendant  desired  to  cross  it. 
This  brought  the  two  parties  together, — the  owner  of  the 
coal  land  and  the  railroad  company, — and  they  made  a  con- 
tract, the  material  part  of  which  we  have  quoted.  Swetland 
says  he  hereby  grants  to  the  railroad  company  **the  following 
lot  or  piece  of  land  for  the  purposes  of  the  railroad  of  said 
company.'*  This  company  was,  under  its  charter,  a  miner, 
and  owner  of  coal  land,  as  well  as  a  shipper  and  carrier  of  coal. 
The  grant  is  to  the  company  in  its  business  as  a  carrier  and 
for  no  other  purpose  authorized  by  its  charter.  It  then  goes 
on  to  say :  ' '  Being  a  strip  of  land  about  fifty  perches  in  length, 
occupied  by  the  grade,  track,  and  survey  of  the  railroad  oi 
said  company,  and  six  perches  in  width,  said  survey  being  in 
the  center  of  said  strip  of  land,  with  such  additional  width 
as  the  necessary  slopes  of  excavation  and  embankment  may,  in 
the  case  of  a  double  track,  require;  this  strip  of  land  being 
only  intended  to  be  employed  for  right  of  way  for  the  railroad 
of  said  company."  It  is  obvious  that  neither  the  length  nor 
width  of  the  strip  had  been  measured.  Both  were  estimated, 
as  appears  from  the  use  of  the  word  ** about.'*  The  right 
granted  was,  however,  in  the  center,  which  was  then  occupied 
by  one  track,  with  such  additional  land,  without  regard  to 
width,  as  might  thereafter  be  necessary  for  two  tracks.  It 
was  not  for  the  general  purposes  of  a  railroad  company, — 
such  as  a  shifting  or  distributing  yard, — as  seems  to  be 
intimated  by  defendant,  but  is  expressly  restricted  to  a  **right 
of  way"  purpose  in  the  center  of  the  strip.  By  the  words 
used,  the  manifest  intention  of  both  parties  being  a  right 
over  the  land  for  two  tracks,  whereon  the  company  could  lay 
its  rails  and  run  its  cars.  It  was  intended  by  this  deed  to  con- 
vey a  strip  of  land  through  the  tract,  supposed  to  be  about  50 
perches  across,  but,  if  more  than  this,  nevertheless  the  right 
to  cross  was  certain.  The  rails  were  to  be  laid  in  the  center 
of  the  strip.  For  two  tracks,  the  company  was  not  restricted 
to  the  grade  track  and  survey,  but  might  widen  out,  as  the 
necessities  of  slopes,  excavations,  and  embankments  might 
require.  Mills,  Em.  Dom.  §  10,  says:  **A11  contracts  made 
by  the  condemning  party  with  owner,  whereby  privileges  are 
wholly  or  in  part  obtained,  without  condemnation,  are  fav- 
orably regarded  by  the  courts,  and  are  construed  strongly  in 
favor  of  the  owner."  So,  to  the  same  effect,  is  Lewis,  Em. 
Dom.  §§  289,  290.  298.  This  is  the  rule  of  interpretation  of 
such  contracts  with  the  owner.  And  this  interpretation  of  the 
deed  was  put  upon  it  by  the  defendant  immediately  after  its 
delivery  by  most  significant  acts.  It  was  bound  to  erect  fences. 
It  constructed  one  on  the  eastern  boundary  of  the  right  of  way, 
exactly  on  the  line  of  what  would  be  sufficient  for  a  double 
track,  and  just  where  plaintiff  claims  the  boundary  is  indicated 
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by  the  description  in  the  deed.  Part  of  the  fence  is  still 
standing,  as  testified  by  witnesses.  Further,  S wetland  laid 
out  part  of  the  surface  in  lots,  one  of  which,  containing  an 
acre,  he  conveyed  by  deed,  in  1863,  to  one  Finch.  The 
boundary  on  one  side  is  the  railroad.  Before  he  got  his  deed, 
about  185s,  he  entered  upon  the  land,  and  erected  a  founda- 
tion for  a  machine  shop,  which  is  still  standing,  and  is  in  a 
direct  line  with  the  fences.  Again,  a  bridge  was  erected  over 
the  rails,  called  the '^Swetland  Street  Bridge,**  the  eastern 
abutment  of  which  is  on  a  line  with  the  fence.  The  same 
with  the  eastern  abutment  of  the  culm  bridge,  which  is  on  the 
same  line.  Further,  the  original  slope  to  mine  the  coal,  sunk 
as  early  as  1S55,  was  within  1^  feet  of  the  railroad  track,  on 
the  west  side,  the  track  remaining  as  it  was  then.  The  shaft 
for  mining  coal,  the  breakers  for  preparing  it  for  market,  and 
many  other  facts,  all  occurring  during  defendant's  occupation 
of  the  land,  show  that  both  the  grantor  and  grantee  put  the 
same  construction  on  the  deed  as  that  now  claimed  by  plain- 
tiff. The  facts  stated  are  not  of  a  doubtful  character.  They 
are  clearly  established.  There  is  but  one  inference  from 
them,  and  that  that  defendant  for  4^  years  misinterpreted  its 
deed,  or  is  now,  under  the  stress  of  litigation,  giving  its  grant 
a  wider  scope  than  its  language  and  the  surroundings  at  the 
date  of  it  warrant.  If  this  deed  were  obscure  or  ambiguous, 
the  conduct  of  the  parties  to  it  for  nearly  half  a  century  would 
be  conclusive  as  to  their  intention.  We  can  scarcely  call 
the  language  ambiguous.  The  only  uncertainty  that  can 
be  alleged  arises  from  the  neglect  to  make  exact  measure- 
ments. But  then  they  restrict  the  grant  by  the  most  exact 
words  indicative  of  the  purpose:  **It  is  only  to  be  employed 
for  rigrht  of  way  for  the  railroad  of  said  company.*'  The 
learned  judge  of  the  court  below  gives  no  weight  to  these 
facts  as  showing  the  assertion  of  a  right  on  part  of  plaintiff 
and  acquiescence  therein  by  defendant,  but  is  of  opinion  that 
on  account  of  the  friendly  relations  subsisting  between  them 
the  intrusions  or  trespasses  were  submitted  to.  We  cannot  so 
regard  them.  They  were  distinct  assertions  of  a  right,  hostile 
to  the  claim  now  made,  and  utterly  at  variance  with  any  other 
than  a  mere  right  of  possession  in  defendant  for  the  purpose  of 
a  roadbed.  In  substance,  its  acts  were  repeated  admissions  by 
defendant  of  plaintiff's  claim  to  the  land,  except  for  two  tracks. 
Our  observation  is  that,  if  there  be  any  right  of  which  railroad 
companies  are  jealous,  it  is  of  their  right  of  way.  It  is  rarely 
that  they  suffer  such  trespasses, — if  they  be,  in  fact,  trespasses, 
as  is  claimed  to  be  shown  by  this  evidence.  We  have  repeatedly 
said  that  what  the  parties  mutually  did  and  assented  to  under 
a  contract  was  an  almost  certain  indication  of  its  true  mean- 
ing. Not  what  they  said  as  to  its  meaning  after  performance 
on  each  side,  but  what  they  did  without  objection  while  in 
the  course  of  performance.  In  Iron  Works  v.  Burgwin,  139 
Pa.  439,  21  Atl.  386, — a  case  involving  the  construction  of  an 
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agreement  between  heirs  with  reference  to  a  tract  of  coal 
land, — the  present  Chief  Justice  McCollum  says:  **For  nearly 
fifty  years  the  parties  and  their  successors  in  title  have  occu- 
pied and  used  the  property  in  conformity  with  this  construc- 
tion of  the  decree.  It  is  a  construction  which  e:ives  effect  to 
the  obvious  intention  of  the  parties,  and  is  consistent  with  the 
terms  of  the  grant  when  read  in  the  light  of  the  circumstances 
and  conditions  affecting  the  subject  of  it/* — every  word  of 
which  can  be  aptly  applied  to  this  contract  and  the  conduct 
of  the  parties  under  it. 

As  before  adverted  to.  the  defendant's  right  of  way  rests  on 
a  contract  with  the  owner  of  the  surface  and  coal.  That  the 
operator  shall  be  able  to  work  profitably  the  mines,  and  ship 
over  another  railroad,  an  overhead  bridge  is  necessary  to 
supersede  the  present  coal  trestle,  which  latter  is  to  be  taken 
down.  and.  in  the  language  of  the  learned  judge  of  the  court 
below:  **By  this  change  the  danger  will  be  actually 
decreased,  instead  of  increased.*'  Then,  as  another  fact,  he 
finds:  ** Such  bridge  will  not  interfere  with  the  operation  of 
defendant's  railroad  across  the  William  Swetland  tract  upon 
their  right  of  way  as  they  have  occupied  it  from  the  time  the 
first  track  was  built  down  to  the  present  time."  If  the  pro- 
posed structure  does  not  intrude  on  their  right  of  way,  if  it  is 
not  dangerous,  and  in  no  way  interferes  with  the  operation  of 
defendant's  railroad,  why  should  they  be  forcibly  prevented 
from  erecting  such  bridge?  The  court  savs:  **I  consider  the 
proposed  overhead  structure  as  reasonably  necessary  to  the 
full  and  complete  enjoyment  of  this  property  under  the  lease 
which  the  plaintiff  holds."  But  he  then  decides  that:  "Re- 
gardless of  the  manner  in  which  the  right  of  way  was  acquired, 
or  the  width  to  which  the  defendant  company  may  be  now 
entitled,  the  plaintiff  company,  without  the  consent  of  the 
railroad  company,  cannot  cross  it  with  an  overhead  structure 
such  as  is  proposed;"  and  this  because  of  the  prohibition  of 
the  act  of  i6th  of  April.  1838  (P.  L.  464).  We  are  clearly  of 
the  opinion  that  the  learned  judge  of  the  court  below  misin- 
terpreted this  act,  or  rather  misapplied  it  to  the  facts  of  this 
case.  By  the  eleventh  section  of  this  act  it  is  provided  that 
no  person  shall  construct,  among  other  things,  any  crossing 
place  on  the  ground  set  apart  for  or  belonging  to  that  forming 
part  of  the  banks  or  excavation  of  any  railroad,  without  per- 
mission in  writing  from  the  railroad  company;  and,  further, 
that  if  any  person  should  commence  or  make  any  such  con- 
struction without  such  consent,  he  should  forfeit  or  pay  not 
exceeding  $100,  and  that  the  railroad  companv  might,  at  his 
expense,  remove  and  destroy  such  structure.  Obviously,  this 
act  was  aimed  at  the  willful  trespasser,  and  was  intended  to 
guard  the  right  of  way  from  unauthorized  intrusion.  It  is 
penal  in  its  nature,  and  invests  the  railroad  company  with  the 
right  not  only  to  prosecute  to  punishment  a  wrong,  but  also 
with  despotic  powers  to  the  extent  of  destruction  of  valuable 
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property.  But  it  never  was  intended  to  define  the  rights  and 
powers  vested  in  a  railroad  company  under  a  deed  from  its 
grantor, — rights  under  a  contract,  of  which  neither  we  nor  the 
legislature  could  deprive  either  party.  Here  is  a  most  valua- 
ble tract  of  coal  land,  containing  several  million  tons  of  mar- 
ketable coal,  cut  in  two  by  a  railroad.  For  the  complete 
enjoyment  of  this  property  it  is  necessary  that  the  owner  shall 
cross  the  right  of  way  by  an  overhead  bridge  or  structure.  The 
railroad  company  had  no  right  there  at  all,  unless  such  right 
was  granted  by  the  sovereign,  the  commonwealth,  or  by  the 
owner.  It  chose  to  accept  a  right  by  contract  with  the  owner, 
who,  for  railroad  purposes,  gave  to  it  a  narrow  strip,  for  the 
consideration  of  $20.  The  extent  of  this  grant  is  carefully 
limited  to  but  the  one  purpose.  It  reserves  all  the  coal,  both 
outside  and  beneath  the  tracks.  It  is  a  plain  assertion  of 
intent  by  the  owner  to  enjoy  to  the  full  his  property  as  a  coal 
property.  The  railroad  company  is  as  fully  a  party  to  that 
contract  as  the  owner.  The  right  of  either  or  both  to  con-  ^ 
tract  could  not  be  abridged  by  the  legislature  in  the  absence 
of  any  public  policy  demanding  restriction  or  prohibition. 
No  public  policy  in  this  case  called  for  the  interference  of  the 
legislature.  Therefore  the  act  of  1838  has  no  application. 
It  was  intended  to  reach  an  entirely  different  sort  of  a  case. 
We  cannot,  without  disregarding  the  most  familiar  principles 
of  equity,  sustain  defendant's  claim.  It  has,  under  its  charter, 
an  irrepealable  authority  to  own,  mine,  sell,  and  buy  coal 
and  coal  lands.  In  addition,  it  has  all  the  rights  of  a  common 
carrier  railroad.  It  ought  not  to  be  permitted  to  stretch  its 
legal  authority  in  the  latter  capacity  to  prevent  a  rival  coal 
operator  from  the  full  enjoyment  of  his  property,  and  a  com- 
peting railroad  from  facilities  for  shipping.  The  whole  argu- 
ment of  appellee's  able  counsel,  and  the  authorities  cited  to 
sustain  it,  is,  in  substance,  based  on  the  appropriation  of  land 
by  a  railroad  company  under  a  right  of  eminent  domain. 
While  we  do  not  discuss  this  theory,  neither  will  we  here 
undertake  to  deny  it.  What  would  have  been  our  opinion 
had  defendant  appeared  before  us  claiming  to  hold  under  such 
an  appropriation,  is  not  intimated  now.  We  only  concede 
there  is  a  wide  distinction  in  the  extent  of  the  rights. 

It  is  further  argued  by  appellee's  counsel  that,  although  the 
court  below  expressly  based  its  decision  on  a  construction  of 
the  penal  act  of  1838,  yet,  on  other  grounds,  not  expressly 
stated,  its  decree  should  be  sustained.  But.  on  our  interpre- 
tation of  the  deed,  the  conduct  of  the  parties  for  40  years 
under  it,  and  the  findings  of  fact  by  the  court  below,  compel 
the  defendants  to  rest  their  right  of  entry  on  the  deed.  If 
that  right  be  not  enlarged,  or,  rather,  the  plaintiff's  circum- 
scribed, by  the  act  of  1838,  defendant  has  no  authority  to  pre- 
vent the  erection  of  the  proposed  structure.  It  can  stand  on 
no  other  ground  than  the  deed,  and  yet  by  implication  claim 
that  its  footing  is   made  secure   by  the  act  of   1838.     This 
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ground,  as  we  have  shown,  is  utterly  insecure,  and  crumbles 
when  tested. 

The  decree  of  the  court  below  is  reversed,  and  it  is  ordered 
that  the  bill  be  reinstated;  and  the  record  is  remitted  to  the 
court  below,  and  it  is  directed  that  an  injunction  issue,  to 
accord  with  this  opinion,  and  restrain  defendant.  Further, 
as  written  ag:reements  were  filed,  and  offers  in  open  court 
made  by  plaintiff  as  to  details  of  the  plans  of  construction 
and  the  use  to  be  made  thereof  to  obviate  objections  made  by 
defendant,  the  plaintiff  should  be  directed  to  strictly  conform 
to  its  agreements  and  offers  made  during  the  progress  of  the 
hearing.  The  decree  in  full  can  be  better  made  by  the  court 
below  than  by  us,  as  it  can  call  in  the  assistance  of  counsel  on 
both  sides.  It  is  further  ordered  that  defendant  pay  the 
costs. 


Chicago,  St.  P.,.  M.  &  O.  Ry.  Co.  v,  Chicago,  M.  &  St.  P. 

Ry.  Co. 

{Supreme  Court  of  Wi^consin^  Nov,  2g^  /go/,) 

[87  N.  W.  Rep.  1086.] 

Railroads — Construction  and  Maintenance — Crossing  Other;  Railroads 
— Contracts— Interlocking  System  of  Crossings. 

Defendant,  a  railway  company,  crossed  the  tracks  of  plaintiff, 
another  company,  under  a  contract  which  required  defendant,  *4n 
case  flagmen  or  switchmen  are  required  at  or  by  reason  of  such 
crossing",*'  to  pay  the  **hire  of  such  flagmen  or  switchmen.*'  Plain- 
tiff sued  to  compel  the  construction  by  the  defendant  of  the  *4nter- 
locking  system"  of  crossings,  so  that  trains  could  pass  over  the  same 
without  stopping ;  the  same  being  required  by  the  change  of  trans- 
portation methods  since  the  contract  was  made.  This  system  con- 
sists of  derailing  switches,  and  signals  interlocked  with  each  other, 
and  connected  with  levers  in  a  tower  house,  from  whence  they  are 
operated  by  hand:  held^  that  the  contract  did  not  require  the  erec- 
tion of  such  interlocking  system,  nor  the  payment  of  the  expense  of 
an  operator  for  such  a  system. 

Marshall,  J.,  dissenting. 

Appeal  from  circuit  court,  Eau  Claire  county;  James 
O'Neill.  Judge. 

Action  by  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company  against  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.     Affirmed. 

Suit  for  specific  performance  of  contract  made  November 
20,  1884,  between  the  parties,  recognizing:  application  by  the 
defendant,  and  consent  by  the  plaintiff,  that  the  former  should 
cross  the  tracks  of  the  latter  at  a  point  designated,  near  Eau 
Claire,  upon  the  following  terms  and  conditions:  ** First.  The 
cost  of  making  and  maintaining  said  crossing  shall  be  wholly 
paid  by  the  party  of  the  second  part,  and  said  crossing  shall 
be  made  and  maintained  in  the  best  manner.  Second.  In 
case  the  party  of  the  first  part  shall  hereafter  desire  to  con-. 
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Struct  additional  tracks  upon  its  line  of  railway  at  the  point  of 
crossing  aforesaid,  the  party  of  the  second  part  agrees  to  con- 
struct and  maintain  a  crossing  over  such  additional  tracks  in 
the  same  manner  and  on  the  same  terms  as  herein  provided 
in  reference  to  the  present  tracks  of  the  party  of  the  first  part 
at  that  point.  Third.  The  passenger  trains  of  the  first  party 
shall  have  preference  over  the  passensrer  and  freight  trains  of 
the  second  party,  and  the  freight  trains  of  the  first  party  shall 
have  preference  over  the  freight  trains  [of]  the  second  party, 
in  passing  over  the  said  crossing,  when  arriving  there  at  the 
same  time;  but  the  passenger  trains  of  the  second  party  shall 
have  preference  over  the  freight  trains  of  the  first  party  in 
passing  over  said  crossing.  Fourth.  In  case  Ragmen  or 
switchmen  are  required  at  and  by  reason  of  the  said  crossing, 
the  said  second  party  shall  pay  the  entire  cost  of  such  flagmen 
or  watchmen,  and  also  the  entire  cost  and  expense  of  construct- 
ing and  maintaining  all  watch  houses,  signal  stations,  signals, 
and  other  similar  appliances  that  may  be  now  or  at  any  time 
hereafter  required.'*  Under  this  contract  the  crossing  had 
been  put  in  and  had  been  maintained  ever  since  by  the 
defendant.  No  kind  of  signals  or  precautions  had  been  main- 
tained at  said  crossing  thenceforward,  except  that  both  com- 
panies had  been  under  the  requirement  of  the  law  that  they 
should  stop  all  trains  before  crossing.  The  complaint  alleged 
that  since  the  making  of  that  contract  traffic  had  greatly 
increased,  and  the  size  and  weight  of  engines,  cars,  and  trains 
had  been  enlarged,  greatly  enhancing  the  difficulty  and  ex- 
pense of  stoppage  of  trains  and  the  danger  of  crossings;  also 
that  greatly  increased  speed  of  trains  had  been  rendered  nec- 
essary by  a  change  of  conditions  and  demands  of  the  public, 
and  that  great  inconvenience  and  hardship  to  the  plaintiff  and 
to  the  public  resulted  from  bringing  its  trains  to  a  full  stop  at 
crossings;  that  a  system  known  as  the  ** interlocking  system' ' 
is  the  best  known  device  for  safety,  and  the  only  one  insuring 
reasonable  safety  and  enabling  trains  to  pass  over  crossings 
without  stopping;  that  plaintiff  has  within  two  or  three  years 
last  past  repeatedly  demanded  of  the  defendant  that  it  construct 
such  interlocking  device  or  system  at  the  crossing  in  question, 
which  it  refuses  to  do,  insisting  that  it  is  under  no  obligation 
to  establish  such  system,  although  admitting  that  it  is  the  best 
known  device  in  use  for  safeguarding  such  crossings.  After 
extended  trial  the  court  found  that  such  interlocking  system 
is  the  best  known  device;  that  it  was  not  in  general  use  in 
Western  states  at  the  time  of  the  contract,  but  was  in  use 
elsewhere,  and  was  well-known  to  railroad  men,  and  was  then 
generally  known  and  designated  by  the  name  **  interlocking 
system  or  safety  device'* ;  that  it  is  necessary  to  establish  and 
maintain  it  at  the  crossing  in  question;  and  that  demand  had 
been  made  upon  the  defendant  and  refused.  The  interlocking 
system,  so  called,  costs  about  $2,000.  and  consists  of  **(i)  a 
mechanical   arrangement  known  as  'interlocking,'   by  means 
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of  which  the  signals  and  derailine:  switches  are  connected  with 
the  levers,  and  interlocked  with  each  other,  in  a  central  build- 
ing, located  near  the  crossing,  called  an  interlocking  cabin  or 
tower,  *  and  controlled  by  an  operative  located  therein ;  (2)  a 
system  of  derailing  switches  located  in  each  track,  by  means 
of  which,  when  it  is  desired  to  clear  one  railroad  for  the  pas- 
sage of  trains,  the  derail  switches  on  that  line  are  closed,  and 
those  on  the  other  railroad  are  opened,  so  that  if,  while  a  train 
is  passing  over  the  crossing  on  the  track  that  is  cleared,  a 
train  should  approach  on  the  other  railroad  and  disregard  the 
danger  signals,  it  would  be  derailed  before  reaching  the  cross- 
ing ;  and  (3)  a  system  of  home  and  distant  semaphore  signals, 
controlled  and  operated  by  the  man  in  the  tower  by  means  of 
the  interlocking  mechanism. ' '  The  court  found  as  fact  that 
the  first  paragraph  of  the  conditions  of  said  contract  referred 
merely  to  the  construction  of  the  physical  crossing  structure, 
and  was  not  understood  or  intended  by  the  parties  to  em- 
brace an  interlocking  device  or  system.  The  court  also  found 
from  the  evidence  and  the  situation  and  circumstances  exist- 
ing at  the  time  said  contract  was  made  that  the  fourth  par- 
agraph contemplated  any  methods  of  protecting  the  safety  of 
trains,  but  did  not  at  the  time  of  the  contract,  and  does  not 
now,  refer  to,  embrace,  and  include  an  interlocking  device 
or  system,  and  was  not  so  intended  or  understood  by  the  par- 
ties. It  appeared  in  the  evidence  that  the  machine  known  as 
the  ** interlocking  device'*  had  no  physical  connection  with 
the  crossing  proper ;  that  it  was  an  expensive  establishment, 
costing  $2,000  or  $2,500;  that  the  defendant  ran  no  trains  over 
the  road  of  such  weight  or  speed  as  to  make  stoppage  for  the 
crossing  seriously  burdensome  to  it,  while,  on  the  other  hand, 
the  plaintiff's  main  line,  over  which  some  of  its  fastest  pas- 
senger and  mail  trains  were  run,  was  seriously  incommoded 
and  burdened  by  the  necessity  of  stoppage  thereof.  A  large 
amount  of  testimony  was  taken  to  show  generally  that  there 
were  various  signals  used  by  different  railroads  for  safety  at 
crossings  where  trains  were  obliged  to  stop  and  ascertain  the 
absence  of  trains  on  the  other  road;  such  methods  being  the 
presence  of  flagmen,  the  presence  of  gates,  the  presence  of 
semaphore  signals,  and,  in  the  Eastern  states,  what  is  known 
as  the  **ball  signal,** — none  of  them,  however,  adapted  to  or 
enabling  the  safe  running  of  trains  over  the  crossing  without 
stopping.  Judgment  was  rendered  in  favor  of  the  defendant 
on  the  merits,  from  which  judgment  plaintiff  appeals. 

H.  L.  Humphrey  and  Thomas  Wilson,  for  appellant. 
Burton  Hanson  and  H.  H.  Field,  for  respondent. 

DODGE,  J.  (after  stating  the  facts).  This  case  was 
argued  with  great  vigor,  ability,  and  refinement  by  counsel 
upon  both  sides,  invoking  most  of  the  well-known  rules  for 
construction  of  contracts,  which,  however,  in  the  ultimate 
analysis,  all  come  to  the   proposition  that  the  duty  of  every 
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court  in  the  construction   of  a  contract   is  to  ascertain   the 
intention  of  the  parties;  limited,  however,  in  so  doing,  to  the 
lane:uage  of  the  contract,  read  in  the  light  of  the  surrounding 
circumstances,  and  purposes  presumably  in  the  minds  of  the 
parties  at  the  time  of  reducing  their  agreement  to   writing. 
Heryford  V.  Davis,  102  U.  S.  235,  243,  26  L.  Ed.  160;  Lum- 
ber Co.  V.  Mason,  108  Wis.    221,   225,  84  N.   W.    183.     The 
situation  at  the  time  of  making  the  contract  under  considera* 
tion  was  that  of  the  respondent  exercising  its  right  by  statute 
to  cross  the  existing  railway  of  the  plaintiff  at  a   point  re- 
mote from   settlement  or  habitation.     It  had  a  right  to  do 
this  by  putting  in  and  maintaining  the  physical  crossing,  and 
by  paying  such  sum  as  might  be  fixed  by  commissioners  in  a 
proceeding  under  subdivision  6  of  section  1828,  Rev.  St.  1898, 
which  was  the  same  in  1884  as  it   is  now.     By  the  agreement 
between  the  parties,  the  duty  to  put   in  and  maintain  the 
physical  crossing  was,  as  under  the  statute,  to  be  borne  by  the 
respondent.     That  duty  was  subject  to  increase  as  the  appel- 
lant, in  its  discretion,  might  desire  to  put  in  additional  tracks. 
This  was  the  extent  of  the  obligation  assumed  by  the  respond- 
ent, except  in  one  contingency,  namely,  that  specified  in  the 
fourth  section  of  the  contract, — "in   case   flagmen  or  switch- 
men are  required  at  or  by  reason   of  said   crossing.''     Then, 
and  then  only,  were  certain  expenses  to  be  paid,  namely,  the 
hire  of  "such  flagmen  or  watchmen,"  etc.     It  is  probable  that 
the  word  "switchmen,"  in  the  first  clause,  was  intended  to  be 
"watchmen,"  since  it  is  rendered  entirely  apparent  by  the 
evidence  that  a  man  whose  duty  it  was  to  attend  upon  a  cross- 
ing would  be  called  a  "watchman"  or  "flagman."     But,  waiv- 
ing that    consideration,     if    the    word  "switchmen"     was 
intentionally  used,  as  perhaps  we  must  presume,  their  func- 
tion would  doubtless  be  in   connection   with  the  possibility 
contemplated  by  the  crossing  statute  above  referred  to,  that 
there  might   be  put   in  certain   turn-outs,  sidings,  switches, 
and  other  conveniences  in   furtherance  of  the  object  of  the 
connection.     A  mass  of  evidence  was  introduced  bearing  upon 
the  functions  of  various  men  employed  at  railroad  crossings, 
and  the  appliances  used  by  them,  as  also  with  reference  to 
the  names  used   to  describe  both  the   employees  and  their 
implements.     That  evidence  renders  certain,  beyond  dispute, 
that,    within  railroad  terminology,   neither  the  designation 
"flagmen,"  "switchmen,"   nor  "watchmen,"  would  ever  be 
used  or  understood  to  describe  or  include   operators  of  inter- 
locking plants.     Although   such  operator  does  perform   the 
duties  of  a  watchman,  in  that  he   looks  out  for  trains;  duties 
of  a  flagman  or  signalman,  in  that  he  signals  approaching  trains ; 
and  of  a  switchman,  in  that  he  opens  and  closes  the  derailing 
devices,  often  called  "switches, " — yet  the  plant  which  he  oper- 
ates is  so  distinguished  by  its  purpose,  its  method  of  construc- 
tion, and   its  importance  that  he  is  always  distinguished  in 
designation  by  reference  to  the  plant  so  operated,  and  never 
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confused  with  flagmen,  watchmen,  or  switchmen.  Nor  can  we 
discover  in  the  surrounding  circumstances  anything  to  warrant 
belief  that  the  parties  intended  by  these  words  more  than  their 
ordinary  import  in  railroad  parlance.  It  therefore  would  seem 
clear  that  the  contingency  has  never  arisen  which  by  the  con- 
tract was  to  impose  on  the  defendant  the  expenses  specified  in 
the  fourth  paragraph ;  that  no  flagman,  switchman,  or  watch- 
man, within  any  reasonable  meaning  of  those  words,  has 
ever  been  required  at  or  by  reason  of  this  crossing;  hence  that 
no  duty  has  arisen  to  do  the  acts  sought  to  be  compelled  in 
this  action  by  a  decree  of  specific  performance. 

This  conclusion,  based  upon  the  very  words  of  the  contract, 
makes  unnecessary  consideration  or  decision  of  the  very 
extensively  discussed  question  whether  an  interlocking  plant 
falls  within  the  calls  of  the  contract  for  ''all  watch  houses, 
signal  stations,  signals,  and  other  similar  appliances  that  may 
now  or  at  any  time  hereafter  be  required,**  or  whether  it  is  so 
differentiated  therefrom  as  to  be  dissimilar,  instead  of  similar. 
That  question  would  involve  so  extended  investigation  and 
so  many  conflicting  considerations  that  we  cannot  justify  our- 
selves in  entering  upon  it,  although  fully  debated,  and  appar- 
ently deemed  the  crucial  one  by  the  circuit  court.  The 
judgment  of  that  court  was  right,  however  this  latter  question 
be  resolved. 

Judgment  affirmed. 

MARSHALL,  J.,  dissents. 


Clbveland,  C,  C.  &  St.  L.  Ry.  Co.  ei  al.  v,  Munskll. 

{Supreme  Court  of  Illinois y  Oct,  24^  /901.) 
[61  N.  E.  Rep.  374.] 

Right  to  Enjoin  Destruction  of  Underground  Farm  Crossing.* 

Where  there  is  an  underground  crossing  of  defendant's  railroad  on 
complainant's  farm,  which  he  is  entitled  to  have  maintained,  a  court 
of  equity  has  jurisdiction  to  restrain  its  destruction. 

Appeal — Review — Objection  to  Jurisdiction  Raised  for  the  First  Time 
on  Appeal. 
Where,  in  an  action  to  enjoin  defendant  from  closing  an  under- 
ground crossing,  the  answer  does  not  allege  that  complainant  had  an 
adequate  remedy  at  law,  such  objection  to  equitable  jurisdiction 
should  not  be  considered,  when  first  raised  on  appeal. 

Prescriptive  Right  to  Underground  Farm  Crossing.f 

Defendant's  railroad  crossed  plaintiff's  farm,  a  farm  crossing  over 
the  road  having  always  been  maintained  by  defendant.  Near  the 
crossing  the  road  crossed  a  ravine  by  a  bridge.  Defendant,  in  fenc- 
ing its  tracks,  joined  the  fences  on  each  side  of  the  ravine  to  the 
bridge,    leaving   the  ravine  open  for  the  passage  of  water  and  drift; 

•As  to  the  right  to  locate  farm  crossings,  see  Costello  v.  Grand 
Trunk  Ry.  Co.  (N.  H.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  386  et  seq. 

tAs  to  whether  title  against  a  railroad  company  can  be  acquired  hy 
adverse  possession,  see  Northern  Pac.  Ry.  Co.  z'.  Ely  (Wash.),  22 
Am.  A  Eng.  R.  Cas.,  N.  S.,  90  et  seq. 
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and  for  30  years  plaintiff's  cattle  passed  throught  this  opening,  and 
since  1884  he  drove  through  there  with  small  loads,  when  the  ground 
was  not  too  wet;  defendant  moving  back  its  fences  at  his  request  to 
permit  him  to  fix  a  driveway :  held^  that  such  use  of  the  i>assage 
under  the  bridge,  not  being  adverse  or  under  a  claim  of  right,  did 
not  give  plaintiff  a  prescriptive  right  thereto,  or  take  away  defend- 
ant's right  to  close  such  passage. 

Error  to  circuit  court,  McLean  county ;  Colostin  E.  Myers, 
Judge. 

Bill  for  injunction  by  Eleazer  Munsell  ag:ainst  the  Cleve- 
land, Cincinnati,  Cbicajso  &  St.  Louis  Railway  Company  and 
others  to  restrain  the  closing  of  an  underground  crossing. 
From  a  judgment  for  complainant,  defendants  brings  error. 
Reversed. 

In  1869  the  Danville,  Urbana,  Bloomington  &  Pekin  Rail- 
way Company  condemned  a  right  of  way  100  feet  wide  through 
Munsell's  farm,  of  364  acres,  in  McLean  county,  and  paid  to 
him  $150,  the  amount  allowed  as  compensation.  The  com- 
pany built  its  road  the  same  year  on  its  right  of  way,  dividing 
the  farm  so  as  to  leave  about  100  acres,  mostly  timber  and 
pasture  land,  on  the  north  side  of  the  railroad,  and  the  rest, 
containing  the  residence  and  other  buildincrs,  on  the  south 
side.  In  building  the  road  a  trestle  bridge  of  two  bents  was 
built  by  the  company  over  a  slough  or  ravine  which  crossed 
the  right  of  way.  In  1870  it  fenced  in  its  right  of  way  to  points 
opposite  the  abutments  of  the  bridge,  and  from  those  points 
built  wing  fences  and  connected  them  with  the  abutments, 
leaving  the  space  beneath  the  bridge  open  for  the  free  passage 
of  water  and  drift  in  wet  weather.  When  the  bridge  was  first 
built  the  open  space  beneath  the  bridge  was  10  or  12  feet  in 
width,  and  Munsell's  hogs,  cattle,  and  horses  passed  and  he 
drove  them  back  and  forth  beneath  the  bridge,  from  one  field 
or  pasture  to  another ;  but  there  was  no  agreement  between 
him  and  the  company  on  the  subject.  Munsell  put  up 
sufficient  poles  or  bars  across  this  passway  under  the  bridge  to 
keep  his  stock  inclosed  on  one  side  or  the  other,  to  suit  his 
convenience.  In  1884  he  had  litigation  with  the  company,  and 
it  is  his  contention  that,  when  conferring  respecting  it,  the 
company,  through  its  officers  or  attorneys,  agreed  to  comply 
with  his  request  to  move  back  one  of  the  wings  of  its  fence  so 
as  to  allow  him  to  fill  in  and  make  a  wagon  crossing  through 
one  of  the  openings  under  the  bridge,  and  that  the  company  did 
soon  thereafter  move  back  the  cross  fence,  and  that  he  then 
filled  in  and  made  the  crossing  for  his  own  use,  and  thereafter 
used  it  in  hauling  wood  and  other  material  on  the  farm  from 
one  side  of  the  railroad  to  the  other.  Munsell  continued  to 
use  the  passway  under  the  bridge  in  the  ways  mentioned,  and 
when  not  prevented  by  mud  or  water,  until  about  1897,  when 
the  company  built  a  new  bridge,  and  put  in  timber  props  in 
the  opening  which  he  had  used  as  a  wagon  way,  and  was  pre- 
paring to  put  in  a  large  iron  pipe  through  which  to  carry  off 
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the  water,  and  to  fill  in  and  make  a  permanent  and  solid  em- 
bankment of  earth  in  place  of  the  wooden  bridge  and  trestle, 
and  thus  to  destroy  his  passway  under  the  bridge  altogether. 
When  the  railroad  was  first  built  a  grade  farm  crossing  was 
made  by  the  company  for  Munsell's  use  about  i^  rods  west  of 
the  bridge,  and  afterwards,  at  his  request  and  for  his  conven- 
ience, it  was  moved  nearer  to  the  bridge.  This  crossing  was 
planked,  and  it  has  been  maintained  and  kept  in  repair  by  the 
company  and  used  by  defendant  in  error  ever  since.  The 
court  below  approved  the  master's  report,  and  entered  a 
decree  perpetually  enjoining  plaintiff  in  error  from  closing 
or  obstructing  the  passway  or  crossing  under  the  bridge,  and 
this  writ  of  error  was  sued  out  to  reverse  the  decree. 

A.  E.  De  Mange  and  John  T.  Dye,  for  plaintifis  in  error. 
Rowell,  Neville  &  Lindley,  for  defendant  in  error. 

CARTER,  J.  (after  stating  the  facts).  The  first  point 
made  by  the  plaintiff  in  error  is  that  a  court  of  equity  has  no 
jurisdiction  to  enjoin  the  destruction  of  the  easement  claimed 
by  the  defendant  in  error  in  the  alleged  underground  crossing, 
but  that  the  defendant  in  error  has  an  adequate  remedy  at 
law.  We  have  decided  that  equity  has  jurisdiction  in  such 
cases.  McCann  v.  Day,  57  111.  loi ;  Field  v.  Barling,  149  111. 
556,  37  N.  E.  850,  24  L.  R.  A.  406,  41  Am.  St.  Rep.  311; 
Smith  v.  Young,  i6o*Ill.  163,  43  N.  E.  486;  Carpenter  v.  Elec- 
tric Co.,  178  111.  29,  52  N.  E.  973,  43  L.  R.  A.  645,  69  Am.  St. 
Rep.  286.  But,  even  if  it  were  open  to  question  whether  the 
rule  announced  in  the  cases  cited  is  applicable  to  the  case  at 
bar,  the  plaintiff  in  error  should  have  raised  the  question  by 
its  pleadings  below,  and  not  here  for  the  first  time.  It  was 
hot  alleged  in  the  answer  that  there  was  an  adequate  remedy 
at  law,  and  the  case  is  not  one  which  is  wholly  foreign  to 
equity  jurisdiction.     Smith  v.  Young,  supra. 

The  circuit  court  based  its  decree  making  the  injunction 
perpetual  upon  two  findings:  First,  that  the  complainant 
had  been  in  the  open,  visible,  and  notorious  possession  and 
occupancy  of  said  underground  crossing  as  a  passageway  for 
his  stock  for  more  than  20  years ;  and,  second,  that,  by  agree- 
ment with  the  company  owning  the  railroad,  the  complainant 
had  in  1884  constructed  a  farm  crossing  for  wagons  under  s^id 
railroad,  and  has  since  then  been  in  the  open,  visible,  and 
notorious  possession  of  said  crossing,  using  the  same  with 
wagons  and  teams,  and  that  therefore  the  complainant  has  an 
easement  across  the  right  of  way,  under  the  company's  rail- 
road, for  a  farm  crossing.  We  are  unable  to  agree  with  the 
circuit  court  in  its  conclusions  on  these  questions.  In  the 
first  place,  it  is  clear  from  the  evidence  that  the  opening  under 
the  railroad  was  not  made  or  left  for  the  use  of  defendant  in 
error  as  a  crossing  or  a  passway  for  his  stock,  nor  for  any 
other  uses  of  his  own.  The  right  of  way  had  been  condemned, 
and  the  company   had  paid  all  damages  which   had   been 
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allowed  for  constructing  the  road  through  his  farm.  It  had 
taken  possession  of  such  right  of  way,  and  built  and  operated 
its  road  over  it.  It  had  the  right  to  construct  the  open  bridge 
over  the  slough  or  ravine  in  question,  and  leave  the  open 
spaces  beneath  for  the  free  flowage  of  water,  without  con- 
ferring any  right  on  the  defendant  in  error  to  convert  the 
ravine  into  a  farm  crossing,  or  creating  in  him  an  easement  in 
the  right  of  way  for  a  passway  of  any  kind.  There  is  no  evi- 
dence in  the  record  of  any  adverse  holding  or  use  of  the 
opening  by  defendant  in  error,  or  that  be  claimed  to  have  any 
right  to  or  possession  or  use  of  the  way  under  the  bridge 
adversely  to  the  railroad  company.  His  use  of  the  opening 
as  a  passway  for  his  stock  was  permissive  only,  and  amounted 
to  nothing  more  than  a  license,  revocable  at  the  pleasure  of 
the  railroad  company.  It  was  necessary  to  leave  an  opening 
there  to  carry  off  the  water.  Indeed,  the  building  of  such  a 
bridge  necessarily  left  an  opening  beneath,  and  the  evidence 
shows  that  the  fences  were  turned  in  to  the  abutments  in  order 
to  prevent  the  lodgment  and  accumulation  of  drift  in  times  of 
flooding  rains.  To  create  in  him  an  easement  by  prescription, 
there  must  have  been  not  only  a  continuous  and  uninterrupted 
enjoyment  and  use  of  the  passway  for  a  period  of  20  years, 
with  the  acquiescence  of  the  owner,  but  it  must  have  been 
adverse  to  the  owner  and  under  claim  of  right.  Railway  Co. 
V.  Hoag,  90  111.  339;  Washb.  Easem.  131 ;  ag  Am.  &  Eng.  Enc. 
Law,  9-1 1.  The  evidence  rebuts  any  presumption  that  might 
arise  that  the  use  by  defendant  in  error  of  the  opening  as  a 
passway  was  under  any  claim  of  right  or  adverse  to  the  com- 
pany. He  proved  on  his  own  behalf  that  before  the  period  of 
20  years  had  run  the  company  obstructed  the  opening  with 
props  put  under  the  bridge,  and  that  be  asked  permission  of 
the  company  to  fill  in  and  level  the  ground  in  one  of  the  open- 
ings so  as  to  enable  him  to  use  the  same  as  a  way  for  wagons 
and  teams,  and  that  the  company  consented  and  moved  its 
fence  as  he  had  requested,  and  that  he  improved  the  passage, 
and  thereafter  used  it  as  an  underground  crossing.  This  pas- 
sage under  the  road  was  used  by  Munsell  as  a  mere  matter  of 
convenience  to  him,  and  was  so  permitted  by  the  plaintiff  in 
error  and  its  predecessors.  The  evidence  falls  .far  short  of 
giving  rise  to  a  presumption  of  a  grant. 

But  counsel  for  defendant  in  error  base  their  argument  in 
support  of  the  decree  on  the  alleged  agreement  of  the  com- 
pany and  Munsell  made  in  1884,  and  upon  the  acts  of  the  parties 
under  it»  whereby  it  is  claimed  a  farm  crossing,  under  the 
statute,  was  established  for  Munsell's  benefit,  and  an  ease- 
ment in  such  crossing  created,  which  plaintiff  in  error  cannot 
destroy.  His  testimony  was  to  the  effect  that  he  asked  the 
company,  through  its  local  attorney,  to  move  in  its  cross 
fence  so  that  he  might  make  an  underground  crossing  for 
wagons,  and  that  afterwards  the  attorney  gave  him  a  letter, 
which  he  had  lost,  from  some  officer  of  the  company  (the  gen- 
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eral  manager,  as  he  believed),  to  the  effect  that  the  section  boss 
should  move  the  fence  in  and  give  him  (Munsell)  room  enough 
to  make  an  underground  wagon  crossing;  that  the  section 
boss  did  move  the  fence,  and  that  he  (Munsell)  filled  in  with 
dirt  and  made  a  good  crossing;  that  since  then  he  has  used 
this  crossing  through  which  to  haul  wood  and  oth^r  things  not 
too  bulky,  like  a  load  of  hay,  from  one  side  of  the  railroad  to 
the  other.  Defendant  in  error  has  continued  to  use  the  grade 
farm  crossing  near  by,  kept  up  and  maintained  by  plaintiff  in 
error.  It  appears  from  the  evidence  that  plaintiff  in  error 
regarded  the  wooden  railroad  bridge  as  unsafe  for  use,  because 
it  was  so  situated  that  it  could  not  be  seen  by  trainmen  in 
sufficient  time  to  stop  the  train  before  reaching  it  in  case  it 
should  be  on  fire,  and  that  it  was  necessary  to  remove  it  and 
substitute  a  solid  embankment  in  its  place.  It  is  not  con- 
tended that  the  railroad  company  failed  in  its  duty  to  con- 
struct and  maintain  a  farm  crossing,  with  gates  on  each  side, 
for  Munseirs  use,  but  only  that  by  agreement  another  (an 
underground)  crossing  was  established  and  made,  which  the 
company  cannot  close,  whatever  the  exigencies  may  be  in  the 
operation  of  its  road  with  safety.  We  cannot  conclude,  from 
the  evidence  in  the  record,  that  there  was  any  contract  be- 
tween the  parties,  or  that  either  of  them  understood  that 
there  was,  that  a  farm  crossing  should  be  or  was  established 
under  the  bridge  or  road  in  question  which  the  statute  would 
convert  into  an  easement  in  favor  of  the  defendant  in  error. 
A  farm  crossing,  as  required  by  the  statute,  had  been  con- 
structed, and  has  since  been  maintained  and  used,  and  the 
evidence  establishes  nothing  more  than  a  license  from  the 
company  to  Munsell  to  use  the  passage  under  the  bridge  at 
the  pleasure  of  the  company. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  bill.  Reversed  and  remanded,  with 
directions. 


Pullman  Palace  Car  Co.  v.  Adams,  State  Revenue  Agent. 

{Supreme  Court  0/ Mississippi^  March,  igoi,) 

[30  So.  Rep.  757.] 

Constitutional  Law — Interstate  Commerce — Tax  on  Sleeping  Cars.* 

Code  1892,  2  3387,  authorizing  a  privilege  tax  on  each  sleeping  car 
of  SlOO,  and,  in  addition,  a  tax  of  25  cents  a  mile  for  each  mile  of 
railroad  over  which  it  runs,  affects  only  the  business  done  in  the 
state,  and  is  not  unconstitutional  as  interference  with  interstate  com- 
merce. 

Appeal  from  circuit  court,  Hinds  county;  Robert  Powell, 
Judge. 

*See  City  of  York  v,  Chicago,  etc.,  R.  Co.  (Neb.),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  200,  and  note,  208  et  seq. ;  Union  Refrigerator  Transit 
Co.  V.  L3'nch  (Utah),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  868,  and  note, 
874  et  seq. 
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Action  by  one  Adams,  state  revenue  agent,  against  the 
Pullman  Palace  Car  Company,  to  collect  the  privilege  tax 
imposed  on  it  by  Code  1892,  8  3387.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

The  following  are  two  special  pleas  filed  by  defendant,  to 
which  plaintiff  demurred:  "(2)  And  for  further  and  second 
plea  in  this  behalf  defendant  says  it  is  a  foreign  corporation, 
incorporated  by  and  under  the  laws  of  the  state  of  Illinois, 
having  its  domicile  in  the  city  of  Chicago,  therein;  that  dur- 
ing the  said  years  1892,  and  1893,  and  1894  it  had  no  property, 
office,  or  resident  agent  or  employee  in  the  state  of  Mississippi 
engaged  in  the  business  mentioned  in  plaintiff's  declaration; 
and  that  defendant's  sleeping  and  palace  cars  in  use  in  Miss- 
issippi were  manufactured  by  defendant  in  Illinois,  and  not 
run  by  defendant  in  Mississippi,  but  were  run  therein  by 
the  several  railroad  companies  hauling  the  same,  under  con- 
tracts by  the  terms  whereof  defendant,  for  a  specified  con- 
sideration, acquired  the  right  to  charge  each  passenger  who 
should  ride  therein  for  a  reserved  seat  in  the  day  and  a  bed 
by  night ;  that  the  said  railroads  ran  and  hauled  said  sleeping 
cars  and  palace  cars  into  ,and  through  the  state  of  Mississippi, 
and  that  the  said  cars  were  used  and  employed  in  interstate 
commerce,  and  from  points  in  Mississippi  to  points  without 
the  state,  from  points  outside  of  to  points  in  Mississippi,  and 
from  points  outside  of,  through  that  state,  to  other  points  out- 
side of  same;  that  the  passengers  carried  on  defendant's  cars 
during  said  years  from  one  point  to  another  within  the  state 
of  Mississippi  bore  an  inconsiderable  proportion  to  the  other 
passengers  carried  thereon ;  and  that  the  statute  of  Mississippi 
levying  a  tax  upon  the  business  so  operated,  and  imposing 
penalties  of  fine  and  imprisonment  for  the  violation  thereof, 
was  and  is,  as  to  this  defendant,  in  contravention  of  section 
8,  art.  I,  of  the  constitution  of  the  United  States,  committing 
to  the  congress  of  the  United  States  the  regulation  of  com- 
merce between  the  states,  and  is  and  was  null  and  void,  and 
this  defendant  is  ready  to  verify.  (3)  And  for  a  further  and 
third  plea  in  this  behalf  defendant  says  it  is  a  foreign  corpora- 
tion incorporated  by  and  under  the  laws  of  the  state  of  Illinois, 
has  its  domicile  in  the  city  of  Chicago,  therein,  and  in  the 
years  1892,  1893,  and  1894  had  no  property,  office,  or  resident 
agents  or  employees  in  the  state  of  Mississippi  engaged  in  the 
business  mentioned  in  the  plaintiff's  declaration,  and  that 
defendant's  sleeping  cars  and  palace  cars  are  and  were  the 
only  cars  of  such  character  ever  run  in  the  state  of  Mississippi; 
that  prior  to  the  ist  day  of  November,  i8qo,  when  defendant 
by  the  constitution  of  1890,  state  of  Mississippi,  was  made  a 
common  carrier  within  said  state,  and  ever  since  the  said  ist 
day  of  November,  1890,  the  sleeping  cars  and  palace  cars  of 
the  defendant  in  said  declaration  mentioned  were  used  and 
employed  in  said  state  in  an   interstate   business  on  railway 
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lines  extending  from  other  states  into  Mississippi,  and  through 
Mississippi  into  other  states,  and  were  run  from  points  in  to 
points  outside  of  Mississippi,  and  through  Mississippi  from 
points  outside  of  to  other  points  outside  of  said  state ;  that 
the  profits  realized  by  defendant  from  persons  going  from 
one  point  in  Mississippi  to  another  point  in  said  state  on  its 
cars,  while  used  and  employed  in  said  state  as  aforesaid,  have 
never  equaled  the  expense  properly  charged  against  the  same, 
and  the  deficit  thus  arising  has  always  been  operating  as  a 
burden  upon  its  interstate  business;  and  the  defendant  avers 
that  the  law  of  Mississippi  of  1892,  whereby  the  defendant 
was  required  to  pay  a  tax  upon  its  business  under  the  penal- 
ties of  fine  and  imprisonment,  after  being  made  a  common 
carrier  as  aforesaid,  was  and  is,  as  to  this  defendant,  in  con- 
travention of  section  8,  art.  i,  of  the  constitution  of  the 
United  States,  whereby  the  regulation  of  commerce  between 
the  states  was  committed  to  the  congress  of  the  United  States, 
and  was  and  is  null  and  void,  and  this  defendant  is  ready  to 
verify.'*  Demurrers  to  these  pleas  were  sustained  by  the 
court  below. 

McWillie  &  Thompson,  for  appellant. 
Harper  &  Potter,  for  appellee. 

WHITFIELD,  C.  J.  The  statute  under  construction  is  in 
these  words:  *'Sec.  3387,  Code  1892.  Sleeping  cars:  On 
each  sleeping  and  palace  car  company  carrying  passengers 
from  one  point  to  another  in  this  state,  $100.  And,  in  addi- 
tion thereto,  21;  cents  a  mile  for  each  mile  of  railroad  over 
which  the  company  runs  its  cars.  *  *  The  whole  purpose  of 
this  statute,  from  its  terms,  manifestly  is  to  require  a  privilege 
tax  to  be  paid  for  doing  business  within  this  state,  and  for 
that  business  alone.  It  relates  exclusively  to  the  local  busi- 
ness done  by  the  Pullman  Company  within  this  state.  It 
does  not  require  any  tax  to  be  paid  for  the  privilege  of  doing 
the  interstate  business  of  the  company.  It  does  not  in  any 
manner  afiect  its  interstate  business.  **It  can  conduct  its 
interstate  business  without  paying  the  slightest  heed  to  the 
act,  because  it  does  not  apply  to  or  in  any  degree  afiect  the 
company  in  regard  to  that  portion  of  its  business  which  it 
has  the  right  to  conduct  without  regulation  from  the  state.'' 
The  case  of  Osborne  v.  Florida,  164  U.  S.  650,  17  Sup.  Ct. 
214,  41  L.  Ed.  586,  is  decisive  of  this  case.  The  case  of 
Crutcher  v.  Kentucky,  141  U.  S.  47,  11  Sup.  Ct.  8«;i,  35  L. 
Ed.  649,  is  clearly  discriminated  from  Osborne's  Case  by  Mr. 
Justice  Peckham,  who  there  says:  '*It  has  never  been  held. 
however,  that,  when  the  business  of  the  company  which  is 
wholly  within  the  state  is  but  a  mere  incident  to  its  interstate 
business,  such  fact  would  furnish  any  obstacle  to  the  valid 
taxation  by  the  state  of  the  business  of  the  company  which  is 
entirely  local.  So  long  as  the  regulation  as  to  the  license  or 
taxation  does  not  refer  to  and  is  not  imposed   upon  the  busi- 
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ness  of  the  company  which  is  interstate,  there  is  no  inter- 
ference with  that  commerce  by  the  state  statute.*'  It  was 
stated  by  Mr.  Justice  Bradley  in  the  course  of  his  opinion  in 
the  Crutcher  Case  that  ''taxes  or  license  fees  in  good  faith 
imposed  exclusively  on  express  business  carried  on  wholly 
within  the  state  would  be  open  to  no  such  objection,"  viz.  an 
objection  that  the  tax  or  license  was  a  regulation  of,  or  that 
it  improperly  affected,  interstate  commerce.  We  have  no 
doubt  that  this  is  a  correct  statement  of  the  law  in  that  regard. 
The  statute  herein  differs  from  the  cases  where  statutes  upon 
this  subject  have  been  held  void,  because  in  those  cases  the 
statutes  prohibited  the  doing  of  any  business  in  the  state 
whatever,  unless  upon  the  payment  of  the  fee  or  tax.  It  was 
said  as  to  those  cases  that,  as  the  law  made  the  payment  of 
the  fee  or  the  obtaining  of  the  license  a  condition  to  the  right 
to  do  any  business  whatever,  whether  interstate  or  purely  local, 
it  was  on  that  account  a  regulation  of  interstate  commerce, 
and  therefore  void.  Here,  however,  under  the  construction 
as  given  by  the  state  court,  the  company  suffers  no  harm  from 
the  provisions  of  the  statute.  It  can  conduct  its  interstate 
business  without  paying  the  slightest  heed  to  the  act,  because 
it  does  not  apply  to,  or  in  any  degree  affect,  the  company  in 
regard  to  that  portion  of  its  business  which  it  has  the  right  to 
conduct  without  regulation  from  the  state.  The  company  in 
this  case  need  take  out  no  license  and  pay  no  tax  for  doing 
interstate  business,  and  the  statute  is  therefore  valid.  In 
Telegraph  Co,  v.  Adams,  71  Miss.  565,  14  South.  39,  after- 
wards affirmed  by  the  United  States  supreme  court  (155  U. 
S.  688,  15  Sup.  Ct.  268.  39  L.  Ed.  311;  155  U.  S.  688,  15  Sup. 
Ct.  360.  39  L.  Ed.  311),  this  court  said:  "Every  tax  is  a 
burden,  and,  to  the  extent  imposed,  is  an  interference  with 
the  pursuit  or  business  upon  which  it  is  laid.  If  the  business 
is  partly  interstate  commerce,  then  that  commerce  is  incident- 
ally affected  and  interfered  with  by  every  tax,  of  any  nature 
whatever,  that  may  be  levied  on  it.  In  .the  case  at  bar  there 
is  no  direct  burden  upon  interstate  commerce.  There  is  no 
further  interference  with  it  than  will  be  found  necessarily  to 
result  from  the  imposition  of  any  burden  of  taxation  in  any 
shape."  The  contention  that  the  appellant  does  its  local 
business  at  a  loss,  and  yet  must  do  it  under  the  constitution 
of  1890,  making  it  a  common  carrier,  and  hence  that  its 
interstate  business  is  indirectly  burdened,  is  fallacious.  Were 
that  so,  it  would  be  the  provisions  of  law  declaring  the  sleep- 
ing car  companies  common  carriers  that  would  contravene  the 
interstate  commerce  clause  of  the  federal  constitution,  not 
this  license  tax  statute.  It  is  not  for  the  appellant  to  get  all 
out  of  the  local  business  the  ** traffic  will  bear,"  and  then 
escape  the  correlative  burden  of  this  license  tax  by  pleading 
that  it,  though  conforming  to  the  law  making  it  a  common 
carrier  as  to  profits,  should  not  conform  to  the  law  taxing  the 
business  it  does  wholly  local  and  entirely  within  this  state. 
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Pickard  v.  Car  Co..  117  U.  S.  34,  6  Sup.  Ct.  635,  29  L.  Ed. 
785,  is  wholly  unlike  this  case.  There  a  tax  was  levied  on 
each  sleeping  car,  whether  in  state  or  interstate  business,  and 
the  tax  was  required  to  be  paid  if  the  local  business  had  been 
entirely  abandoned. 

We  think  the  action  of  the  court  below  clearly  right,  and 
the  judgment  is  affirmed. 


Barr  Car  Co.  v.  Chicago  &  N.  W.  Ry.  Co. 

{Circuit  Court  0/  Appeals  J  Seventh  Circuity  October  i,  /go/,) 

[110  Fed.  Rep.  972.  J 

Patents — Conflicting  Clainls  to  Invention — Evidence. 

The  presumption  arising-  from  the  issuance  of  a  patent  that  the 
patentee  was  the  inventor  of  what  is  therein  described  is  overcome 
by  proof  that  he  had  previously  prepared  the  specification,  and  signed 
as  a  witness  an  application  by  another  for  a  patent  for  the  same  de- 
vice ;  and  the  duty  is  cast  upon  him  to  prove  that  he,  and  not  the 
original  applicant,  was  in  fact  the  inventor. 

Sanne — Failure  to  Assert  Claim — Duress.* 

The  relations  between  an  employee  of  a  railroad  company  and  the 
head  of  the  department  in  which  he  works  are  not  of  such  a  confi- 
dential nature  as  to  sustain  a  claim  of  the  subordinate  that  his  failure 
to  claim  as  his  own  an  invention  for  which  his  superior  had,  with 
his  knowledge,  applied  for  a  patent  in  his  own  name,  was  due  to 
compulsion  or  duress,  because  of  his  fear  that  he  would  lose  his  posi- 
tion, where  no  actual  duress  is  charged ;  and  his  claim  to  the  in- 
vention cannot  be  sustained  upon  his  own  testimony  alone,  which  is 
directly  contradicted,  and  is  inconsistent  with  his  acts,  in  not  assert- 
ing any  claim  thereto  for  15  months  after  he  had  severed  all  relations 
with  the  other  claimant. 

Same — Ore  Cars. 

The  Barr  patent,  No.  349,134,  for  a  coal  and  iron  car,  held  void  on 
the  ground  that  the  patentee  was  not  the  original  inventor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

This  suit  was  brought  by  the  appellant,  as  the  assignee  of 
Lester  J.  Barr,  for  the  alleged  infringement  by  the  appellee  of 
letters  patent  of  the  United  States  No.  34Q,  134,  issued  to 
Lester  J.  Barr  September  14,  1886,  for  a  **Coal  and  Iron 
Car.  * '  The  defendant  below  pleaded  (a)  want  of  novelty ; 
(b)  that  Barr  was  not  the  inventor;  (c)  laches.  The  court 
below,  in  an  opinion  in  the  record,  but  otherwise  unreported, 
held  that  the  alleged  invention  involved  no  patentable  novelty; 
that  one  George  H.  White,  and  not  Lester  J.  Barr,  was  the 
original  inventor;  and  a  decree  was  thereupon  entered  dis- 
missing the  bill  for  want  of  equity.  In  view  of  the  conclusion 
reached  upon  the  appeal,  it  is  only  necessary  to  state  the  facts 
disclosed  by  the  record  with  respect  to  the  question  who  was 
the  original  inventor  of  the  claimed  improvement.  George 
H.  White  entered  the  service  of  the  Chicago  &  Northwestern 

*See  generally,  10  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  320  et  seq. 
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Railway  Company  in  1872,  acting  as  foreman  and  assistant  to 
the  master  mechanic  of  the  Peninsula  Division  of  that  railway, 
being  in  the  ore  district  of  the  Northern  Peninsula  of  Mich- 
igan. He  so  continued  until  the  year  187;,  when  he  was 
appointed  master  mechanic  of  the  Peninsula  Division,  which 
position  he  filled  until  the  spring  of  the  year  1883,  when  he 
left  the  service  of  that  railway  and  went  to  Duluth  to  take 
charge,  as  superintendent,  of  the  Duluth  &  Iron  Range  Rail- 
way, which  position  he  held  until  1887.  He  testifies  tliat  in 
the  year  1873  the  Chicago  &  Northwestern  Railway  Company 
has  two  eight-wheeled,  double-truck,  double-hopper  ore  cars 
constructed  at  the  Fond  du  Lac  shop,  which  were  received 
by  him  at  Escanaba  and  placed  in  the  ore  service  between 
Escanaba  and  M egaunee.  These  cars,  it  was  found,  were  re- 
quired to  be  set  or  spotted  twice  in  order  to  dump  both 
hoppers,  and,  as  the  opening  of  the  hoppers  came  over  the 
two  inner  axles  of  the  truck,  the  ore  bruised  and  cut  the  axle. 
This  led,  he  states,  to  his  consideration  of  the  question,  and 
in  1 88 1  he  conceived  the  idea  of  a  single-hopper,  double- drop 
bottom  car,  and  in  1882  he  obtained  permission  to  construct 
two  of  them,  which  permission  was  afterwards  countermanded 
by  Layng,  the  general  superintendent,  it  not  being  deemed 
advisable  to  introduce  a  larger  car  into  the  service  at  that 
time,  as  such  change  would  require  alterations  in  the  docks 
and  pockets  at  the  mines.  On  February  7,  1883,  White  veri- 
fied an  application  for  a  patent  for  his  invention,  which  was 
filed  in  the  patent  office  February  12,  1883.  The  invention 
described  is  conceded  to  be  identical  with  the  invention 
claimed  in  the  Barr  patent,  which  is  the  subject  of  this  suit. 
Barr  was  born  in  the  year  1853  at  Erie,  Pa.,  where  his 
father  manufactured  stoves,  agricultural  implements,  and 
machinery.  From  the  aere  of  nine  to  that  of  nineteen,  he 
spent  his  summer  vacations  from  school  in  his  father's  foundry. 
Having  graduated  from  the  high  school,  in  the  summer  of  1872 
he  commenced  to  learn  the  carpenter  trade  at  Erie,  and  in 
September,  1874,  entered  Lehigh  University,  taking  a  course 
of  civil  engineering,  where  he  remained  until  1877;  then  be- 
came a  teacher  in  the  Erie  high  school  for  one  year,  and  from 
April,  1878,  until  August,  1879,  was  engaged  in  the  lumber 
business  at  Menominee,  Mich.,  and  thereafter,  until  Decem- 
ber, 1879,  was  employed  as  a  carpenter  at  Ishpeming,  Mich. 
On  December  2,  1879,  he  entered  the  service  of  the  Chicago 
&  Northwestern  Railway  Company  at  Escanaba  as  a  carpenter 
and  subforeman  rn  the  construction  of  coal  trestles  and  sheds 
in  the  Escanaba  yard.  In  the  summer  of  that  year  he  was 
foreman  of  a  gang  of  men  repairing  bridges  and  buildings 
along  the  line  of  the  Peninsula  Division  of  the  railway,  and 
in  the  autumn  of  1880  he  entered  the  office  of  George  H. 
White,  the  master  mechanic,  as  a  draftsman,  having,  as  he 
said,  general  knowledge  of  car  construction,  but  not  enough 
to  make  complete  working  drawings;  and  he  obtained  a  copy 
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of  the  Master  Car  Builders'  Dictionary,  issued  by  the  master 
car  builders'  association  in  1879.  to  familiarize  himself  with 
the  business.  During  the  winter  of  1880-81  he  was  assistant 
foreman  in  the  construction  of  an  ore  dock  at  Escanaba.  In 
the  spring  of  1881  he  returned  to  his  work  as  draftsman  in 
White's  office,  remaining:  there  until  April,  1882.  On  April 
4,  1882,  he  was  married,  and  thereupon  commenced  the  busi- 
ness of  building  and  contracting  in  Escanaba  upon  his  own 
account,  and  after  three  months*  experience  therein,  becom- 
ing involved,  he  returned  to  his  position  in  the  office  of  White 
as  draftsman,  remaining  there  until  May,  1883,  when  White 
became  superintendent  of  the  Duluth  &  Iron  Range  Railroad, 
taking  Barr  with  him  to  Duluth.  He  remained  in  the  service 
under  White  until  September  i,  1884,  when  he  entered  the 
service  of  the  Milwaukee,  Lake  Shore  &  Western  Railroad 
Company  as  superintendent  of  construction  of  certain  docks 
at  Ashland,  and  upon  their  completion  took  charge  of  their 
operation  until  the  summer  of  1886,  when  he  entered  upon 
the  superintendence  of  the  construction  of  ore  docks  for  the 
Penokee  Railroad,  in  which  service  he  remained  until  the 
summer  of  1887,  from  which  time  until  December,  1889,  he 
was  ** interested  in  the  Goeebic  iron  boom,"  where  he  lost  all 
the  earnings  of  the  preceding  few  years,  when  he  entered  the 
service  of  the  government  in  the  general  post  office  at  Chicago 
as  draftsman  and  topographer,  where  he  is  now  employed. 
He  claims  that  between  ^he  years  1880  and  1883  he  conceived 
the  idea  of  the  patented  car  for  which  Mr.  White  filed  an 
application  for  a  patent.  He  prepared  Mr.  White's  specifica- 
tions and  drawings,  writing  the  specifications  in  his  own 
hand,  and  signed  both  the  specifications  and  drawings  which 
had  been  executed  by  Mr.  White  and  verified  by  him,  as  a 
witness  to  their  execution.  Neither  prior  to  their  execution 
nor  thereafter  until  he  left  service  under  White,  September, 
4.  1884,  did  he  make  any  claim,  to  White  or  to  any  other  per- 
son, that  he  was  the  inventor  of  the  car  in  question,  knowing 
all  the  time  that  Mr.  White  was — to  use  Barr's  own  language 
— '^posing  as  its  originator,"  and  knowing  that  White  was 
generally  given  the  credit  of  contriving  this  ore  car  during  the 
time  that  he  (Barr)  was  employed  under  him.  His  applica- 
tion for  the  patent  was  filed  January  16,  1886,  at  which  time 
he  was  in  the  service  of  the  Milwaukee,  Lake  Shore  & 
Western  Railroad  Company.  No  witness  is  produced  who 
testifies  that  Barr  ever  claimed  to  be  the  inventor  of  this  car 
until  his  application  for  a  patent,  although  one  or  two  wit- 
nesses testify  that  he  showed  them  the  drawings  of  the  car 
which  were  in  the  office  of  Mr.  White.  Several  witnesses 
testify  to  the  public  claim  of  Mr.  White  to  this  invention  at 
the  time  of  his  application  for  a  patent,  and  at  least  one  testi- 
fies to  conversation  with  White  concerning  the  car  and  its 
claimed  invention  by  White  before  the  time  that  Barr  entered 
into  service  under  White.     Barr  gives  as  an   excuse   for  his 
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silence  that  by  reason  of  bis  unfortunate  business  adventure 
just  after  his  marriage,  and  during  the  spring  and  summer  of 

1882,  he  was  in  debt  in  the  amount  of  $1,500, — $900  upon  his 
home,  and  $600  upon  contracts  which  he  bad  undertaken  just 
previous  to  leaving  the  service  of  the  Chicago  &  Northwestern 
Railway  Company  under  Mr.  White.  In  May,  1883,  he 
accompanied  Mr.  White  to  Duluth  in  the  service  of  the  Duluth 

6  Iron  Range  Railroad  Company.  Barr  sold  his  house  for 
$1,100,  the  purchaser  assuming  the  amount  of  indebtedness 
upon  it.  The  balance  of  his  indebtedness  of  $600  he  subse- 
quently paid  off.  He  states  upon  his  return  to  Mr.  White's 
office  in  the  summer  of  1882  be  obtained  his  consent  to  an 
arrangement  by  which  he  could  give  orders  on  his  salary  each 
month  to  certain  of  his  creditors,  because  others  of  his  creditors 
were  pressing  him  unreasonably,  and  this  was  done  to  enable 
him  to  avoid  infraction  of  a  rule  of  the  railway  company 
''that  two  garnishees  of  an  employee's  salary  would  mean  his 
discharge.'*  Because  of  this  fact  he  states  that  he  did  not 
suggest  to  White  at  the  time  that  he  signed  as  a  witness 
White's  specifications  and  drawings  that  he  (Barr)  was  the 
real  inventor;  but  he  gives  no  reason  for  his  silence  after  May, 

1883.  when  he  left  the  employment  of  the  railway  company. 
The  claim  at  the  end  of  the  specifications  of  the  White  appli- 
cation, as  drawn  and  as  amended,  was  disallowed,  and  finally 
a  claim  was  allowed  in  such  narrow  terms  that  White  testifies 
he  thought  it  not  worth  while  to  pay  the  expense  of  the  patent. 
The  claims  of  the  invention  asserted  and  as  amended  by  Barr 
were  likewise  disallowed  by  the  patent  office,  and  finally 
allowed  in  the  restricted  language  in  which  they  now  appear. 

John  W.  Munday,  for  appellant. 

George  S.  Payson  and  Lloyd  W.  Borners,  for  appellee. 

Before  WOODS,  JENKINS,  and  GROSSCUP,  Circuit 
Judges. 

JENKINS,  Circuit  Judge,  after  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

It  is  doubtless  true  that  the  letters  patent  to  Barr  afford  a 
prima  facie  presumption  that  he  is  the  original  and  first  inventor 
of  what  is  therein  described  as  his  improvement,  and  that  the 
burden  to  establish  the  contrary  rests  upon  the  defendant  be- 
low, who  asserted  the  fact.     Agawan  Woolen  Co.  v.  Jordan, 

7  Wall.  597,  19  L.  Ed.  177;  Stimpson  v.  Woodman,  10  Wall. 
122,  19  L.  Ed.  866.  But  that  prima  facie  presumption  may 
be  rebutted  so  as  to  shift  upon  the  patentee  the  duty  of 
overcoming  the  probative  force  of  the  evidence  produced  by 
his  opponent,  and  this  prima  facie  presumption,  we  think,  is, 
in  the  first  instance  at  least,  fully  met  and  overcome  by  the 
fact  that  Barr  several  years*  before  the  date  of  his  application 
prepared  specifications  and  drawings  for  an  application  for  a 
patent  for  the  same  device  then  claimed  to  have  been  invented 
by  White,  and  which  plans  and  specifications  he  signed  as  a 
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witness  for  White.     If  that  act   is  to  stand  as  of  probative 
force,  Barr  is  convicted  out  of  his  own  mouth,  and  cannot  be 
held  to  be  the  original  inventor.     He  seeks  to  avoid  the  effect  - 
of  this  act  under  the  claim  that  what  he  then  did  was  done 
under  some  sort  of  compulsion  or  duress.     He  does  not  claim 
any  active  compulsion  by  White,  but  that  he  then  acted  under 
fear  that,  if  he  claimed  his  own,  White  would   procure   his 
discharge   from  the .  employment  of   the  railroad  company. 
We  are  cited  to  many  cases  which  avoid   things  done  under 
compulsion  and  duress,  and  where   dealings  between  persons 
in  confidential  relation — as,  for  example,  lawyer  and  client, 
trustee  and  cestui  que  trust,   euardian  and  ward,  physician 
and  patient,  husband  and  wife — are   watched  with  extreme 
jealousy,  and  are  avoided  if  any  duress  or  undue   influence 
appear.     Lyon   v.    Home,    L.    R.   6   Eq.   674;  Casbourne  v. 
Barsham,  2  Beav.  76;  Haydock*s  Ex'rs  v.  Haydock,  33  N.  J. 
Eq.  501 ;  Taylor  v.  Taylor,  8  How.  183,  12  L.  Ed.  1040;  Munson 
V.  Carter,  19  Neb.  293,  27  N.  W.  208.     A  multitude  of  cases 
could  be  assembled  to  the  same  purport,  and  the  law  of  them 
is  undoubted.     The  present  case  cannot,  however,  be  held  to 
fall  within  the  principle  of  those  decisions.     Here  there  was 
no  such  confidential  relation  between  White  and  Barr.     He 
was  a  clerk  or  draftsman  in  the  service  of  the  railway  com- 
pany under  White.     He  was  under  no  more  dependence  upon 
White  than  is  any  clerk  in  the  service  of  a  railway  company 
in  dependence  upon  the  head  of  the  particular  department  in 
which  he  serves.     Both  were  free   men.     White,  with  the 
consent  of  the  railway  company,  could  discharge  Barr  at  any 
time,  &nd  Barr  was  at  all  times  at  liberty  to  leave  his  employ- 
ment.    It  would  be  carrying  the  rule  a  great  way  and  to  a 
dangerous  extent  to  hold  that  any  one  occupying  a  subordinate 
position  is  not  to  be  bound  by  his  acts,  as  between  himself 
and  his  superior,  because  of  a  supposed  fear  upon  the  part  of 
the  clerk  that,  should  he  protest,  he  might   lose  his  employ- 
ment.    See  upon  this  subject   Leary  v.    Railroad   Co.,    139 
Mass.  580,  2  N.  E.  115,  «;2  Am.  Rep.  733;  Dougherty  v.   Steel 
Co.,  88  Wis.  343,  60  N.  W.  274;  Reed  v.  Stockmeyer,  34  U. 
S.  App.  727,  741,  20  C.  C.  A.   381,  74  Fed.  186.     The  conten- 
tion that  Barr  was  acting  under  some  sort  of  duress  or  com- 
pulsion arising  from  his  fear,  and  not   from  any  act  of  White, 
is  rendered  of  still  less  avail   by  the  fact  that  within   two  or 
three  months  after  signing  these  specifications  he  voluntarily 
left  the  service  of  that  railway  company  and  accompanied 
White  to  another  field  of  labor,  and  for  fifteen  months  after  he 
left  service  under  Mr.  White  and   entered  the  employment  of 
another  railway  company  never  suggested  to  any  one,  by  act 
or  deed  or  word,  that  he  was  the   inventor  of  its  car.     His 
conduct  under  the  circumstances,  if  he  was  in  fact,  or  deemed 
himself  in  fact  to  be,  the  inventor  of  this  car,  is  inexplicable, 
and  runs  counter  to  the  usual  conduct  of  responsible  human 
beings.     He  stands  alone  in  the  assertion  of  his  alleged  inven- 
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tion.  His  testimony  is  in  sharp  conflict  with  that  of  White, 
who  claims  also  to  be  the  inventor,  and  whose  evidence  is 
fortified  by  the  surrounding  circumstances,  and  greatly 
strengthened  by  the  action  of  Barr.  In  the  light  of  these  cir- 
cumstances, we  are  unable,  judging  of  the  case  in  the  light  of 
the  usual  conduct  of  men,  to  give  credit  to  his  testimony 
thus  contradicted  directly  by  circumstances  and  by  his  own 
act.  As  was  well  said  by  the  supreme  court  in  Atlantic 
Works  V.  Brady,  107  U.  S.  192.  203,  2  Sup.  Ct.  225,  234,  27 
L.  Ed.  438,  442, — a  case  much  like  the  present: 

^'Interested  as  he  is  in  the  result  of  the  suit,  his  own  testi- 
mony cannot  be  allowed  to  prevail  aeainst  a  course  of  conduct 
so  utterly  at  variance  with  it.  It  may  be  true ;  but  we  cannot 
give  it  effect  against  what  he  himself  did,  and  did  not  do. 
without  disregarding  the  ordinary  laws  that  govern  human 
conduct. '  * 

The  decree  is  affirmed. 

WOODS,  Circuit  Judge,  sat  at  the  hearing  of  this  case,  and 
concurred  in  the  result,  but  departed  this  life  before  the  prep- 
aration of  this  opinion. 


Louisville  &  N.  R.  Co.  v.  Simpson's  Adm'r. 

( Court  of  Appeals  of  Kentucky^  Oct,  17^  igoi, ) 
[64  S.  W.  Rep.  750.] 

Care  Due  Employee  Using  Tracks  as  Passway.* 

Where  there  were  two  railroad  tracks,  one  being  used  for  south- 
bound trains  and  the  other  for  northbound  trains  in  the  ordinary 
course  of  business,  but  during  the  work  of  lowering  the  grade  of  the 
road  tirst  one  and  then  the  other  was  used  for  all  trains,  the  company, 
knowing  that  a  number  of  its  employees  were  using  the  tracks  aa  a 
passway,  was  bound  to  reduce  the  speed  of  fast  trains,  after  telling* 
them,  by  setting  out  its  slow  flags,  that  it  would  do  so. 

Same — Liability— Question  for  Jury. 

Where  an  engineer,  disregarding  the  slow  flag,  ran  his  train  at  full 
speed,  not  giving  any  signal,  until  within  90  or  100  yards  of  an  em- 
plo3''ee  of  the  company  using  the  track  in  going  to  his  work,  and  did 
not  apply  his  brakes  until  after  that,  though  the  man  could  have 
been  seen  by  the  engineer  for  three-fourths  of  a  mile,  it  was  a  ques- 
tion for  the  jury  whether,  in  the  exercise  of  ordinary  care,  the  engi- 
neer should  have  been  apprised  of  the  danger,  and  taken  steps  sooner 
to  avoid  striking  the  man,  who  was  .walking  with  his  back  to  the 
train,  when  it  was  evident  from  his  actions  that  he  was  not  aware  of 
his  danger. 

Waiver  of  Departure  in  Reply. 

Objection  to  a  reply  for  departure  from  the  petition  was  waived 
where  the  replj'  was  controverted  of  record  by  consent. 

Defect  in  Petition  Cured. 

Where  there  was  no  demurrer  to  the  petition,  it  was  too  late  for  de- 
fendant, after  verdict,  to  complain  of  the  form  of  the  allegations. 

*As  to  the  duties  and  liabilities  of  railroads  to  licensees  walking 
on  or  crossing  railroad  track,  see  Morgan  v,  Wabash  R.  Co.  (Mo.), 
20  Am.  &  Eng.  R.  Cas.,  N.  S.,  372,  and  extensive  note,  394  et  seq. 
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Appeal  from  circuit  court,  Bullitt  county. 

**Not  to  be  officially  reported.'* 

Action  by  the  administrator  of  Alex.  Simpson  against  the 
Louisville  &  Nashville  Railroad  Company  to  recover  damages 
for  the  death  of  plaintiff's  intestate.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Fairleigh,  Straus  &  Eagles  and  Edward  W.  Hines,  for 
appellant. 

J.  F.  Combs,  for  appellee. 

HOBSON,  J.  Appellee's  intestate,  a  negro  man  somewhat 
over  60  years  old,  was  struck  and  killed  while  walking  along 
appellant's  track  about  a  mile  north  of  Shepherdsville.  The 
train  which  struck  him  was  eoing  north,  and  running  about  31; 
miles  an  hour,  when  the  intestate  was  perceived  walking 
along  in  front  of  it  on  the  track.  At  first  the  engineer  did  not 
observe  that  the  man  had  his  back  to  the  train,  and  there  is 
some  evidence  that  he  gave  no  signal  of  the  train's  approach 
until  iust  before  he  struck  him.  There  is  also  evidence  that 
he  gave  the  signal  when  he  was  100  yards  or  more  from  the 
deceased,  and  repeated  it  a  number  of  times  before  striking 
him.  There  were  two  tracks.  South-bound  trains  ran  on  the 
west  track;  north-bound  trains,  on  the  east.  At  least,  this 
was  the  ordinary  course  of  business.  The  intestate  was  walk- 
ing on  the  west  track,  and,  as  the  train  was  going  north, 
appears  to  have  acted  on  the  idea  that  he  was  in  a  place  of 
safety  until  just  before  he  was  struck,  when  he  attempted  to 
leave  the  track,  but  too  late  to  save  his  life.  Appellant  was 
at  the  time  lowering  the  grade  at  a  gap  in  the  knob,  cutting 
down  the  location  of  the  track  at  the  top  of  the  divide,  and 
filling  up  the  depression  south  of  the  knob  so  as  to  make  it  a 
steady  grade  from  the  fill  to  the  top.  A  number  of  men  were 
employed  at  this  work, — one  party  not  far  from  where  the  in- 
testate was  killed.  He  was  himself  in  the  employ  of  the 
company,  building  a  fence  near  by  on  its  right  of  way,  and 
was  going  to  his  work  about  6  o'clock  in  the  morning.  While 
making  these  cuts  and  fills,  the  trains  were  run  by  appellee  first 
on  one  track  and  then  on  the  other,  and  for  a  week  or  more 
before  the  accident  north-bound  trains  had  been  running  on 
the  west  track.  But  appellant  had  been  employed  only  one 
day  before  the  morning  he  Was  killed,  and  would  seem  not  to 
have  known  this.  The  track  was  straight,  and  the  intestate 
was  in  view  of  the  engineer  for  three-fourths  of  a  mile  before 
he  struck  him.  How  far  ahead  he  actually  saw  him,  he  does 
not  say  definitely.  There  was  a  slow  flag  at  Shepherdsville, 
which  the  train  passed;  but  notwithstanding  this,  and  the 
number  of  persons  in  view  at  work  upon  or  walking  along  the 
track,  the  engineer  was  running  his  train  at  full  speed,  and 
did  not  apply  brakes  until  right  on  the  deceased.  This  was 
the  proximate  cause  of  the  collision.     In  view  of  the  circum* 
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stances,  it  was  proper  for  appellant  to  have  out  the  slow  flag, 
and  the  engineer  should  not  have  disregarded  it.  The 
deceased,  while  not  a  trespasser,  was  required  to  keep  out  of 
the  way  of  the  trains.  Still  he  had  a  right  to  expect  the 
trains  to  be  run  in  accordance  with  the  requirements  of  the 
slow  flag  behind  him.  It  was  the  duty  of  the  engineer  in 
charge  of  the  train  to  do  this,  and,  if  he  had  done  so,  plainly 
he  could  have  checked  the  train  enough  to  have  saved  the 
intestate's  life  after  he  saw  the  danger  in  which  he  was  placed, 
under  any  view  of  the  evidence. 

The  verdict  was  for  $800,  and  is  reasonable.  The  question 
of  contributory  negligence  was  properly  submitted  to  the  jury. 
The  irregular  use  of  first  one  and  then  the  other  track,  the 
work  then  going  on  at  the  culvert  near  by,  the  men  all  along 
the  road,  and  the  unsettled  condition  of  things,  made  the 
slow  flag  proper,  and  required  that  trains  should  be  run  at  this 
point  with  due  regard  to  the  safety  of  others.  Appellant, 
knowing  of  the  number  of  persons  in  its  employ  at  the  place, 
and  of  the  danger  to  them  from  passing  trains,  was  bound  to 
exercise  proper  care  for  their  safety.  This  included  the  run- 
ning of  the  trains  at  such  speed  as  ordinary  care  demanded 
after,  by  setting  out  its  slow  flags,  it  had  told  the  men  it  would 
do  this. 

The  reply  was  taken  as  controverted  of  record  by  consent, 
and  no  objection  can  now,  therefore,  be  made  for  departure 
from  the  petition.  It  was  alleged  in  the  petition  that  by  rea- 
son of  the  negligence  of  the  defendants  in  the  operation  of  the 
train,  and  in  the  failure  to  give  the  proper  signals  of  its 
approach,  or  to  stop  when  they  saw  the  danger  of  the  intestate, 
his  life  was  lost.  In  the  reply  it  is  alleged  that  those  in 
charge  of  the  train  saw  the  intestate's  danger,  and  after  per- 
ceiving it  failed  to  use  ordinary  care  to  avoid  the  collision. 
There  was  no  demurrer  to  the  petition,  and  after  verdict  the 
form  of  the  allegations  cannot  be  taken  advantage  of.  The 
engineer  himself  states  he  did  not  blow  the  whistle  or  give 
any  signal  until  within  90  or  100  yards  of  the  man,  and  that 
he  did  not  apply  his  brakes  until  after  that.  It  was  a  question 
for* the  jury  whether,  in  the  exercise  of  ordinary  care,  he  should 
not  have  been  apprised  of  the  intestate's  danger,  and  taken 
steps  sooner  to  avoid  the  injury  to  him,  when  it  was  evident 
from  his  actions  that  he  was  unaware  of  his  danger,  and  was 
continuing  to  walk  along  the  track  with  his  back  to  the  train. 
No  serious  complaint  is  made  of  the  instructions,  and  we  see 
no  substantial  ground  of  complaint,  in  view  of  those  asked  by 
both  parties  on  the  trial. 

Judgment  affirmed. 
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{Supreme  Court  of  Michigan,  Nov,  12,  igoi,) 

[87  N.  W.  Rep.  886.] 

Right  to  Have  Testimony  Stricken  Out. 

Where,  in  an  action,  plaintiff's  attorney  told  her  to  answer  a  ques- 
tion on  cross-examination,  and  she  answered,  '*Yes,"  he  was  not 
entitled  to  have  the  answer  stricken  out  after  plaintiff's  case  was 
closed. 

Personal  Injuries — Right  to  Argue  That  Plaintiff  Was  in  the  Habit  of 
Bringing  Damage  Suits.* 
Where  the  defense  to  an  action  against  a  street  railway  company 
for  injuries  was  that  the  claim  was  fraudulent,  and  evidence  had  been 
received  that  plaintiff's  daughter  had  an  accident  claim  against  the 
city,  and  that  her  husband  had  two  negligence  injury  claims  pending, 
it  was  legitimate  argument  for  the  defendant  to  state  to  the  jury  that 
it  was  apparent  from  the  testimony  that  plaintiff  and  her  witnesses 
were  in  the  habit  of  bringing  damage  suits,  and  it  was  to  be  consid- 
ered as  bearing  on  their  good  faith,  and  that  they  could  not  make 
their  living  in  that  sort  of  way. 

Error  to  circuit  court,  Wayne  county ;  George  S.  Hosmer, 
Judge. 

Action  by  Eva  Wheeler  against  the  Detroit  Electric  Rail- 
way Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

Plaintiff  claims  that  she  was  injured  through  the  negligence 
of  the  defendant  in  suddenly  starting  its  car  while  she  was 
alighting  from  it,  about  11  o'clock  at  night.  The  declaration 
alleges  that  she  entered  the  car,  and  when  it  stopped  and  was 
standing  still  she  ''went  to  the  rear  platform  for  the  purpose 
of  alighting  therefrom ;  that  while  she  was  proceeding  to  the 
lower  step  of  the  platform,  for  the  purpose  of  alighting,  defend- 
ant negligently  caused  said  car  to  be  suddenly  and  violently 
started  forward,  whereby  she  was  thrown  violently  to  one  side, 
and  the  knee  cap  of  her  left  leg  was,  by  reason  of  being  so 
thrown,  wrenched  out  of  its  place  or  socket,  and  dislocated ; 
and  that  by  reason  of  said  injury  she  has  become  a  cripple  for 
life."  On  the  trial  it  was  her  right  knee  that  was  injured,  and 
the  declaration  was  amended  to  meet  this  testimony.  Her 
husband  wrote  a  communication  to  defendant  shortly  after 
the  accident,  stating  that  the  plaintiff  received  painful  strain 
of  leg  and  ankles. "  She  had  been  to  the  theater  with  her 
son,  9  years  old,  and  her  two  daughters.  The  daughters 
walked  home,  and  reached  there  before  plaintiff.  One  of  the 
daughters  and  her  husband  testified  that  they  stood  upon  the 
sidewalk  and  saw  her  fall.  She  testified  that  she  did  not  enter 
the  car,  but  stood  upon  the  rear  platform ;  that  she  had  put 
one  foot  down  on  the  first  step  when  the  car  started,  and  ''it 
doubled  my  other  leg  under  me,  and  I   sat  right  down  on  the 

*8ce  generally,  2  Enc.  PI.  &  Pr.  738  et  seq. ;  8  Rap.  &  Mack's  Dig. 
J7  et  seq. 
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platform  of  the  car,  with  one  foot  down  on  the  step  and  the 
other  leg  under  me. ' '  She  did  not  know  who  the  condactor 
of  the  car  was.  All  the  conductors  in  charge  of  the  cars  upon 
that  street  during  the  time  covered  by  her  testimony  appeared 
in  court,  but  she  could  not  recognize  any  of  them.  All  these 
conductors  were  produced  as  witnesses,  and  testified  that  they 
neither  saw  nor  heard  of  any  such  accident.  She  made  no 
complaint  to  any  of  her  neighbors  of  being  injured,  and  those 
who  saw  her  the  next  day,  and  afterwards,  testified  that  she 
walked  no  lamer  afterwards  than  she  did  before.  The  sole 
witnesses  for  the  plaintiff  were  herself,  her  husband,  and  her 
daughter.  The  case  was  submitted  to  the  jury,  who  found  a 
verdict  for  the  defendant. 

Moore  &  Moore  (Henry  B.  Shaw,  of  counsel),  for  appellant. 
Thomas  T.  Leete,  Jr.,  for  appellee. 

GRANT,  J.  (after  stating  the  facts),  i.  Upon  cross- 
examination  plaintiff  was  asked  if  her  dauehter  had  an  acci- 
dent claim  against  the  city  of  Detroit.  Her  answer  was, 
** That  has  nothing  to  do  with  this.*'  Upon  the  question 
being  put  the  second  time,  she  asked,  '^Do  I  have  to  answer 
that  question.?"  to  which  her  attorney  replied,  "Answer  it, 
certainly,  if  he  wants  to  know. "  To  the  question  she  then 
answered,  **Yes.'*  Her  husband  testified,  without  objection, 
that  he  had  two  negligence  injury  claims  pending.  After 
plaintiff  rested  her  case,  her  attorney  moved  to  strike  out  the 
above  testimony,  and  the  motion  was  overruled.  Her  attor- 
ney not  only  raised  no  objection  to  the  admission  of  this  testi- 
mony, but  invited  it.  He  was  not  taken  by  surprise,  and,  if 
the  testimony  is  different  from  that  which  he  expected  would 
be  elicited  by  the  questions,  the  plaintiff  must  take  the  con- 
sequences.    It  was  too  late  then  to  move  to  strike  it  out. 

2.  Complaint  is  made  that  the  argument  of  counsel  for  the 
defendant  to  the  jury  was  objectionable.  The  objectionable 
language  is  that  "they  [referring  to  plaintiff  and  her  wit- 
nesses] are  in  the  business  of  bringing  damage  suits,  and  it  is 
apparent  from  the  testimony  in  the  case.  *  *  *  It  is  to 
be  considered  by  you  as  bearing  upon  the  good  faith  of 
whether  or  not  these  people  are  in  this  business,  or  whether 
they  are  honestly  and  legitimately  entitled  here  to  this  action. 
They  cannot  make  their  living  in  that  sort  of  way."  The 
testimony  of  other  suits  being  admitted  without  objection, 
and  being  introduced  for  no  other  purpose  than  to  show  the 
character  of  the  witnesses  and  their  interest  in  the  case,  we 
think  the  argument  was  entirely  legitimate.  It  was  not  of 
that  intemperate  character  calculated  to  unduly  prejudice  a 
jury  in  favor  of  a  railroad  corporation  and  against  a  crippled 
plaintiff,  who  is  a  woman.  The  defense  was  that  the  claim 
was  a  fraudulent  one,  and  the  jury  so  found.  When  fraud  is 
involved,  a  wide  latitude  is  allowed  in  the  admission  of  testi- 
mony and  arguments  of  counsel. 
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X  It  is  assigned  as  error  that  the  court  gave  certain  objec- 
tionable requests  on  the  part  of  the  defendant.  The  counsel 
is  mistaken  in  his  assertion  that  these  requests  were  given. 
The  judge  stated  that  he  was  requested  to  give  them,  but  said 
that  they  were  inapplicable  to  the  case,  and  were  not  con- 
trolling, giving  the  reason  why,  viz.  that  if  plaintifi  was  in 
the  act  of  alighting  when  the  car  was  still,  and  it  was  started 
suddenly,  that  would  constitute  negligence  and  entitle  plaintifi 
to  recover. 

There  are  other  assignments  of  error,  which  we  do  not  con- 
sider of  sufficient  importance  to  discuss.  We  find  no  error  in 
the  admission  of  testimony  or  the  instructions  of  the  court. 
The  case  was  fairly  submitted,  and  the  judgment  is  affirmed. 
The  other  justices  concurred. 


Holbrook  etal,  v.  Evansville  &  T.  H.  R.  Co. 

(Supreme  Court  of  Georgia^  Nov,  6,  igoi,) 
[39  S.  B.  Rep.  938.] 

Garnishment— Service  of  Summons. "^ 

Due  and  legal  service  of  a  summons  of  g-amishment  upon  a  railroad 
company  is  not  shown  by  an  entry  reciting*  that  the  summons  was 
served  personally  upon  each  of  three  named  persons,  the  first  desig- 
nated as  **Gen,  Sou.  Agt.,"  the  second  as  "Trav.  Frt.  Agt.,"  and 
the  third  as  '* Commercial  Ag-t.,"  and  that  these  persons  were  *4n 
charge  of  office."  Such  an  entry  is  defective  in  failing  to  disclose 
that  the  individuals  served  were  ag-ents  of  the  company,  and  in  not 
affirmatively  showing*  that  the  **office'*  of  which  they  were  in  charge 
was  its  office. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county;  J.  H.  Lumpkin, 
Judge. 

Garnishment  proceedings  by  A.  L.  Holbrook  &  Co.  against 
the  Evansville  &  Terre  Haute  Railroad  Company.  Illegality 
overruled  in  justice  court.  On  judgment  sustaining  a  cer- 
tiorari, plaintiffs  bring  error.     Affirmed. 

S.  D.  Johnson  and  Jas.  K.  Hines,  for  plaintiffs  in  error. 
Westmoreland  Bros.,  for  defendant  in  error.- 

LUMPKIN,  P.  J.  This  case,  upon  its  facts,  is  identical 
with  that  of  Holbrook  v.  Railroad  Co.,  114  Ga.  — .  39  S.  E. 
937,  save  that  the  return  of  service  in  the  present  case  was  in 
the  following  words;  ** Served  the  within  by  serving  sum- 
mons of  garnishment  issued  on  within  affidavit  and  bond  on 
Evansville  &  Terre  Haute  R.  R.  by  serving  D.  H.  Hillsman, 
Gen.  Sou,  Agt.,  S.  L.  Rogers,  Trav.  Frt.  Agt.,  and  R.  L. 
Sams,   Commercial  Agt.,  each   personally,  at  3  p.   m.,   they 

*As  to  how  process  should  be  served  upon  railroad  companies,  see  6 
Rap.  &  Mack's  Dig.  1083  et  seq. ;  1  Id.  503  et  seq. ;  9  Enc.  PI.  &  Pr. 
1 ;  22  Am.  &  Eng.  Enc.  Law  119  et  seq. 
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being  in  charge  of  office.  This  March  2,  1889.  [Signed]  R. 
B.  Lynch,  L.  C."  The  judge  of  the  superior  court,  follow- 
ing the  decision  rendered  in  Railway  Co.  v.  Hagan,  103  Ga, 
564,  29  S.  E.  760,  held  that  this  entry  of  service  could  not  law- 
fully be  made  the  basis  for  entering  up  judgment  against  the 
defendant  in  error  for  failure  to  answer  the  summons  of 
garnishment.  In  this  conclusion  we  fully  concur.  As  will 
have  been  observed,  there  is  in  this  entry  no  recital  that  the 
individuals  therein  named  were  agents  of  this  particular  rail- 
road company;  or  that  they  were  in  charge  of  its  office;  or, 
indeed,  that  it  had  any  office  in  this  state.  The  statement, 
**they  being  in  charge  of  office,**  was  entirely  too  general  and 
indefinite  to  meet  the  requirements  of  the  statute  with  ref- 
erence to  the  service  of  summonses  of  garnishment  on  cor- 
porations. See,  also,  in  this  connection,  Hargis  v.  Railway 
Co.,  90  Ga.  42,  15  S.  E.  631;  Bank  v.  McCuUough,  108  Ga. 
249,  33  S.  E.  848;  Cathcart  v.  Railway  Co.,  108  Ga.  253,  33 
S.  E.  875.  In  Insurance  Co.  v.  Coleman,  58  Ga.  256,  Judge 
Bleckley  took  occasion  to  remark,  'insurance  is  business,  and 
not  elaborate  and  expensive  trifling.**  A  like  observation  is 
applicable  to  the  matter  of  perfecting  service  and  making  a 
proper  return  thereof. 
Judgment  affirmed.     All  the  justices  concurring. 


HOLBROOK  et  aL  v.  EVANSVILLB  &  T.  H.  R.  Co. 

{Supreme  Court  of  Georgia,  Nov,  5,  igoi,) 

[39  S.  E.  Rep.  937.] 

Garnishment— Service  of  Process.* 

A  return  showing  that  a  summons  of  garnishment  was  served  upon 
a  railroad  company  therein  designated  by  serving  personaUy  a  named 
individual  described  as  '*sole  agent  of  the  Co.,  in  charge  of  their 
office,'*  at  a  specified  house  in  a  city  located  in  the  county  wherein 
the  garnishment  proceeding  was  pending,  met  the  requirements  of 
section  4710  of  the  Civil  Code,  which  prescribes  the  manner  of  serv- 
ing garnishment  processes  upon  corporations. 

Same — Return  Judgment. 

A  judgment  against  a  garnishee,  duly  entered,  is,  as  to  him,  con- 
clusive of  the  proposition  that  the  plaintiff  had  already  obtained  a 
valid  judgment  against  the  main  debtor  whose  eflFects  were  sought  to 
be  reached  by  the  garnishment  proceeding-. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county ;  J.  H.  Lumpkin, 
Judge. 

Garnishment  proceedings  by  A.  L.  Holbrook  &  Co.  against 
the  Evansville  &  Terre  Haute  Railroad  Company.  The 
illegality  was  overruled  in  a  justice  court,  and  on  hearing  of 
certiorari  judgment  sustained  the  certiorari,  and  plaintifis 
bring  error.     Reversed. 

*See  generally,  preceding  case,  and  foot-note. 
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S.  D.  Johnson  and  Jas.  K.  Hines,  for  plaintiffs  in  error. 
Westmoreland  Bros. ,    for  defendant  in  error. 

LUMPKIN.  P.  J.  The  record  discloses  that  A.  L.  Hol- 
brook &  Co.  instituted  against  the  Evansville  &  Terre  Haute 
Railroad  Company  a  garnishment  proceeding  with  a  view  to 
requiring  it  to  answer  what  it  was  indebted  to  one  Sams. 
This  proceeding  was  based  upon  an  alleged  justice's  court 
judgment  in  favor  of  Holbrook  &  Co.  against  him.  The 
papers  were  placed  in  the  hands  of  M.  F.  Barnes,  a  constable, 
who  made  the  following  return  of  service :  **  Served  summons 
of  garnishment  upon  the  within  affidavit  and  bond  on  Evans- 
ville &  Terre  Haute  R.  R.  Co.,  by  serving  L.  R.  Sams,  sole 
agent  of  the  Co.,  in  charge  of  their  office  at  No.  8  Kimball 
House,  Atlanta,  Fulton  county,  Ga.,  personally  at  12  o'clock, 
April  28,  1899.*'  The  railroad  company  made  no  answer,  and 
a  judgment  was  rendered  against  it  as  garnishee  in  favor  of 
the  plaintiffs,  Holbrook  &  Co.  They  were  proceeding  to 
enforce  this  judgment,  when  the  railroad  company  filed  an 
affidavit  of  illegality,  the  grounds  of  which  were,  in  substance: 
(i)  That  the  alleged  judgment  of  Holbrook  &  Co.  against 
Sams  was  void,  because  he  had  never  been  served  personally 
with  a  copy  of  the  original  summons  in  their  suit  against  him, 
and  because  that  judgment  was  rendered  by  a  court  which,  for 
reasons  stated,  had  no  jurisdiction  in  the  premises;  and  (2) 
because  there  was  not  such  a  return  of  service  of  the  summons 
of  garnishment  upon  the  railroad  company  as  would  warrant 
the  rendition  of  a  judgment  against  it.  The  illegality  was 
tried  in  a  justice's  court  and  overruled.  The  railroad  com- 
pany sued  out  a  certiorari,  on  the  hearing  of  which  the  judge 
of  the  superior  court  held  that  the  return  of  service  of  the 
garnishment  was  legally  sufficient,  but  rendered  a  judgment 
sustaining  the  certiorari,  and,  in  effect,  directing  that  the  case 
be  again  heard  in  the  justice's  court  ''on  the  question  of 
whether  said  A.  L.  Holbrook  &  Co.  have  a  valid  judgment 
against  Sams." 

I.  We  agree  with  his  honor  of  the  court  below  in  the  con- 
clusion reached  that  the  return  of  the  constable,  taking  it  to 
be  true,  was  sufficient  evidence  of  the  fact  that  the  railroad 
company  had  been  duly  served  with  the  summons  of  garnish- 
ment. This  return  met  substantially  the  requirements  of  sec- 
tion 4710  of  the  Civil  Code,  which  relates  to  the  service  of 
garnishment  processes  on  corporations,  and  which  reads  as  fol- 
lows: ''Service  of  a  summons  of  garnishment  upon  the  agent 
in  charge  of  the  office  or  business  of  the  corporation  in  the 
county  or  district  at  the  time  of  service  shall  be  sufficient." 
See,  also,  in  this  connection.  Bank  v.  McCuUough,  108  Ga. 
249,  33  S.  £.  848,  and  cases  cited.  It  must  not  be  overlooked 
that  the  railroad  company  did  not  undertake  to  traverse  the 
truth  of  the  constable's  return  of  service.  Had  it  done  so,  an 
entirely  different  question  would  not  have  been  raised.  The 
affidavit  of  illegality  merely  challenged  the  legal  sufficiency  of 
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the  entry,  upon  the  assumption  that  it  correctly  stated  what 
the  constable  did  in  the  premises. 

2.  We  are,  however,  of  the  opinion  that  his  honor  erred  in 
sending:  the  case  back  to  the  magistrate's  court  for  a  rehearing 
upon  the  question  above  indicated.  Whenever  a  court  of  com- 
petent jurisdiction  renders  a  judgment  against  a  defendant 
who  has  been  duly  served,  he  is  concluded  as  to  every  defense 
which  was  actually  made  or  might  have  been  made.  There 
is  no  doubt  that  the  justice's  court  in  which  the  garnishment 
proceeding  originated  had  a  jurisdiction  of  that  case,  and,  for 
the  reasons  given  above,  it  must  be  assumed  that  the  railroad 
company  was  duly  served  with  the  summons  of  garnishment. 
It  therefore,  in  legal  contemplation,  had  its  day  in  court,  hav- 
ing been  afforded  full  opportunity  to  make  whatever  defense 
it  had  against  the  garnishment  suit.  It  certainly  could  have 
set  up  that  the  plaintiffs  had  no  valid  judgment  against  Sams, 
and,  not  having  done  so,  the  judgment  against  it  conclusively 
and  finally  established  the  proposition  that  Holbrook  &  Co. 
had  obtained  a  valid  judgment  against  Sams.  It  is,  of  course, 
true  that,  without  having  obtained  such  a  judgment,  the 
plaintiffs  were  not  legally  entitled  to  a  judgment  against  the 
company;  but  the  fact  that  the  court  gave  judgment  against 
it  concludes  it  upon  this  very  point.  As  matter  of  fact,  it  may 
be  that  the  company  was  not  indebted  to  Sams,  but  no  one 
would  for  a  moment  contend  it  could  now  set  up  this  defense 
by  illegality.  To  allow  this  would  be  to  permit  the  company 
to  go  behind  the  judgment  rendered  against  it  in  the  garnish- 
ment proceeding,  which  it  surely  cannot  lawfully  do.  Neither 
can  it  go  behind  that  judgment  for  the  purpose  of  setting  up 
the  alleged  invalidity  of  the  plaintiffs'  judgment  against  Sams 
in  their  suit  against  him.  The  latter  of  these  propositions  is 
as  clear  and  palpable  as  the  former.  As  against  the  railroad 
company,  the  law  presumes  that  the  court  which  rendered  the 
judgment  in  favor  of  Holbrook  &  Co.  against  that  company 
had  before  it  proof  of  every  fact  essential  to  the  establishment 
of  their  right  to  have  this  judgment  entered.  This  being  so, 
and  the  law  being  that  the  plaintiff  shall  not  have  judgment 
against  the  garnishee  until  he  has  obtained  judgment  against 
the  defendant"  (Civ.  Code,  §  4726),  it  is  in  this  case,  so  far  as 
concerns  the  garnishee,  to  be  conclusively  presumed  that  the 
plaintiffs  did  show  to  the  court  that  they  had  obtained  a  good 
judgment  against  Sams.  They  may  not,  in  point  of  fact, 
have  done  so,  but  the  garnishee  is  no  longer  in  a  position  to 
make  any  such  defense.  It  very  often  happens  that  judgments 
established  as  true  that  which  could,  before  their  rendition, 
have  been  shown  to  be  false;  but  this  will  not  be  allowed  after 
judgment. 

In  answer  to  the  contention  that  the  record  of  **the  whole 
case"  shows  that  the  garnishment  judgment  was  void,  because 
rendered  in  the  absence  of  a  valid  judgment  in  favor  of  Hol- 
brook &  Co.  against  Sams,  it  need  only  be  said  that,  even 
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irranting,  for  the  sake  of  the  argument,  that  the  judgment 
against  him  was  open  to  attack,  the  record  of  the  original  suit 
of  these  plaintifis  against  him  which  resulted  in  that  judgment 
is  no  part  of  the  record  of  the  garnishment  case.  That 
was  an  entirely  separate  and  distinct  suit,  wholly  inde- 
pendent of  the  action  against  Sams.  The  record  of  that 
action  is,  with  regard  to  the  garnishment  proceeding, 
njerely  evidentiary,  and  nothing  more.  It  could,  if  sufiS- 
cient  to  show  the  existence  of  a  good  judgment  against 
Sams,  have  been  introduced  in  evidence  on  the  trial  of 
the  garnishment  case.  If  not  sufficient  to  do  so,  it  would 
have  been  worthless,  even  as  evidence.  In  no  view  can  it  be 
considered  as  a  part  of  the  pleadings  or  record  proper  of  the 
garnishment  proceeding.  It  follows  irresistibly  that  the  gar- 
nishee cannot,  by  illegality,  invoke  an  inspection  of  the  record 
in  the  suit  against  Sams,  to  show  either  that  the  plaintiffs  did 
not  prove,  or  could  not  have  thereby  proved,  that  they  had  a 
valid  judgment  against  Sams.  There  is  nothing  on  the  face 
of  the  record  of  the  garnishment  case  showing  that  the  judg- 
ment therein  was  based  upon  insufficient  evidence  as  to  the 
rendition  of  a  judgment  against  the  original  debtor,  or  that 
the  judgment  against  the  garnishee  was  itself  for  any  reason 
invalid. 
Judgment  reversed.     All  the  justices  concurring. 


Russell  v.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 

{Supreme  Court  of  Indiana^  Oct,  ^5,  igoi,) 

[61  N.  E.  Rep.  678.] 

Liability  for  Injury  to  Person  Riding  Gratuitously.* 

The  fact  that  a  traveler  is  being  carried  gratuitously  or  has  not 
paid  his  fare  will  not  of  itself  deprive  him  of  his  right  of  action  for 
the  result  of  the  carrier's  negligence. 

Validity  of  Contract  Releasing  Carrier  from  Liability  for  Negligence  to 
Employee  of  Sleeping  Car  Company.f 
A  railway  company  is  under  no  legal  duty  to  provide  or  furnish 
sleeping  cars,  and  a  contract  specifically  releasing  the  company  from 
all  liability  for  negligence  towards  an  employee  of  the  sleeping  car 
company  riding  in  a  sleeping  car  attached  to  one  of  the  railway  com- 
pany's trains  is  valid. 

Contract  Releasing  Carrier  from  Liability  for   Negligence  to  Employee 
of  Sleeping  Car  Company  Inures  to  Benefit  of  Company  Trans- 
porting Car. 
A  contract  made  between  a  sleeping  car   company  and  an  employee 
releasing  the  sleeping  car  company  and  all  transportation  companies 

*8ee  extensive  note,  20  Am.  &  Kng.  R.  Gas.,  N.  S.,  121  et  seq. ;  2 
Rap.  8l  Mack's  Dig.  312  et  seq. ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
507  et  seq. 

tAs  to  the  liability  of  railroad  companies  with  respect  to  sleeping 
cars,  see  Louisville  &  N.  R.  Co.  v,  'Rslj  (Tenn.),  11  Am.  &  Eng.  R. 
Cas.,  N.  S.,  174,  and  note,  184  et  seq. ;  7  Rap.  &  Mack's  Dig.  13f 
et  seq. ;  9  Cent.  Dig.,  col.  1659  et  seq. ;  5  Am.  &  Eng.  Enc.  T^aw 
(2d  Ed. )  530. 
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from  all  liability  for  personal  injuries  while  traveling^  over  such  lines 
inures  to  the  benefit  of  a  railway  company  transporting-  the  car  in 
which  the  employee  was  injured. 

Scope  of  Contract  Releasing  Carrier  from  Liability  for  Negligence  to 
Employee  of  Sleeping  Car  Company. 
A  contract  by  a  sleeping  car  employee  releasing  transportation 
•ompanies  from  all  claims  for  **  liability  of  any  nature  or  character 
whatsoever"  includes  .a  release  of  liability  for  personal  injuries 
caused  by  the  negligence  of  the  carrier. 

Appeal  from  superior  court,  Marion  county ;  Vinson  Carter, 
Judgre. 

Action  by  Ambrose  Russell  against  the  Pittsburgh,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.     Affirmed. 

Ayres,  Jones  &  Hollett,  for  appellant. 
S.  O.  Pickens,  for  appellee. 

DOWLING,  J.  This  was  an  action  by  the  appellant, 
Ambrose  Russell,  against  the  appellee,  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company,  for  an  injury 
sustained  by  appellant  while  acting  as  a  porter  upon  a  Pull- 
man sleeping  car  attached  to  appellee's  passenger  train.  The 
complaint  alleged  that  on  the  21st  day  of  August,  1898,  appel- 
lee operated  a  railway  line  through  this  state ;  that  near  the 
town  of  Cementville,  Ind.,  a  side  track  ran  parallel  to  and 
a  few  feet  from  the  side  of  the  main  track  of  appellee's  line, 
and  was  used  by  the  appellee  in  switching  and  operating  cars; 
that  on  the  said  date  appellant  was  employed  as  a  porter  on 
a  Pullman  coach  attached  to  and  constituting  a  part  of  a 
certain  passenger  train  operated  by  the  appellee ;  that  as  said 
passenger  train  was  moving  rapidly  over  the  main  tracks  near 
the  town  of  Cementville,  and  passing  by  another  train  of  the 
appellee  upon  the  side  track,  the  appellant,  who  was  at  the 
time  seated  near  a  window  of  the  Pullman  coach,  was  suddenly 
struck  by  a  door  or  other  obstacle  which  the  appellee  had 
carelessly  allowed  to  project  from  the  train  of  cars  upon  the 
side  track  or  from  its  right  of  way  at  that  point;  that  the  said 
projection  entered  the  window  of  the  car  in  which  the  appel- 
lant was  seated,  and  struck  him  upon  the  arm  and  elbow, 
breaking  and  crushing  them,  whereby  they  were  rendered  stiff, 
sore,  and  permanently  disabled.  The  complaint  denies  neg- 
ligence on  the  part  of  the  plaintiff,  and  avers  that  the  accident 
was  occasioned  wholly  by  reason  of  the  negligence  of  the 
appelleei.  To  the  complaint  the  appellee  filed  answers  in 
three  paragraphs;  the  first  being  a  general  denial,  which  was 
afterward  withdrawn.  The  second  paragraph  alleged  that  a 
written  contract  had  been  entered  into  between  the  appellee 
and  the  Pullman  Palace  Car  Company  by  which  the  latter 
company  agreed  to  furnish  sleeping  cars  to  be  used  for  the 
transportation  of  passengers  over  the  road  of  appellee;  that 
said  Pullman  Palace  Car  Company  was  by  said  agreement 
entitled  to,  and  did,  collect  revenue  from  all  passengers  using 
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its  cars;  that  it  furnished  one  or  more  employees  upon  each 
of  such  cars,  who  were  by  the  said  company  carried  free  of 
charge  over  the  road  of  the  appellee.  It  was  further  stipulated 
in  said  agreement  that  in  the  event  of  any  liability  arising 
against  the  said  railroad  company  over  whose  railroad  said 
cars  were  to  be  run.  for  personal  injury,  death,  or  otherwise, 
of  any  employee  of  said  Pullman  Palace  Car  Company,  the 
said  railroad  company  should  be  indemnified  for  said  liability, 
and  the  same  paid  by  said  Pullman  Palace  Car  Company. 
The  answer  then  alleged  that  the  appellant  at  the  time  of  the 
accident  was  an  employee  of  the  Pullman  Company,  in  charge 
of  one  of  that  company's  sleeping  cars,  and  was  being  hauled 
in  said  car  in  compliance  with  the  contract  above  referred  to; 
that  he  had  neither  paid,  tendered,  nor  agreed  to  pay,  any 
fare  for  his  passage;  that  he  had,  prior  to  the  injury 
complained  of,  agreed  in  writing  with  said  Pullman  Company 
as  follows:  '' Fourth.  In  consideration  of  said  employment 
and  wages,  I  undertake  and  bind  myself  to  assume  all  risks  of 
accident  or  casualties,  by  railway  travel  or  otherwise,  incident 
to  such  employment  and  service,  and  hereby,  for  myself,  my 
heirs,  executors,  and  administrators,  or  legal  representatives, 
forever  release,  acquit,  and  discharge  said  Pullman  Palace 
Car  Company,  its  assigns  and  legal  representatives,  from  any 
and  all  claims  for  liability  of  any  nature  or  character  what- 
soever on  account  of  any  personal  injury  or  death  to  me  in 
such  employment  and  service.  Fifth.  I  undertake  and  bind 
myself  to  obey  all  rules  and  regulations  of  the  transportation 
companies,  made  for  the  government  of  their  own  employees, 
over  whose  lines  the  cars  of  said  Pullman  Palace  Car  Com- 
pany may  operate,  while  I  am  traveling  over  said  lines  in  the 
employment  and  service  of  said  Pullman  Palace  Car  Com- 
pany; and,  in  consideration  of  said  employment  and  wages, 
I  hereby,  for  myself,  my  heirs;,  executors,  administrators,  or 
legal  representatives,  forever  release,  acquit,  and  discharge 
any  and  all  such  transportation  companies  from  all  claims  for 
liability  of  any  nature  or  character  whatsoever  on  account  of 
any  personal  injury  or  death  to  me  while  traveling  over  such 
lines  in  said  employment  and  service.'*  The  answer  alleges 
that  both  of  these  agreements  were  in  force  at  the  time  of  the 
accident.  The  third  paragraph  of  answer  states  substantially 
the  same  facts  as  the  second,  except  that  no  mention  is  made 
of  the  written  contract  between  the  appellee  and  the  Pullman 
Company  for  indemnity  by  the  latter  for  liabilities  for  the 
injury  or  death  of  its  employees.  To  these  two  paragraphs 
of  answer  the  appellant  filed  separate  demurrers  upon  the 
ground  that  neither  paragraph  stated  facts  sufficient  to  con- 
stitute a  defense  to  appellant's  complaint,  which  demurrers 
were  overruled,  and  exceptions  reversed.  On  appellant's 
refusal  to  plead  further,  judgment  was  rendered  in  favor  of  the 
appellee.  The  appellant  assigns  for  error  the  overruling  of 
the  separate  demurrers  to  the  second  and  third  paragraphs  of 
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answer.     Counsel  have  discussed  both  these  rulinsrs  as  involv- 
ing the  same  questions,  and  we  shall  so  treat  them. 

The  principal  question  here  presented  is  whether  a  contract 
between  a  palace  car  company  and  a  porter  having  charge  of 
one  of  its  sleeping  cars  is  invalid  in  so  far  as  it  attempts  to 
exempt  transportation  companies  over  whose  lines  the  coaches 
of  the  palace  car  company  are  being:  run  from  all  liability  aris- 
ing from  their  negligence  and  the  negligence  of  their  servants, 
and  whether  such  contract  may  be  pleaded  in  bar  of  an  action 
by  such  porter  against  a  transportation  company  for  an  injury- 
caused  wholly  by  the   latter's  negligence.     The   decisions  of 
this  state  firmly  establish  that  a  common  carrier  of  goods  or 
passengers  cannot  contract  with  a  customer  for  the  release  of 
the  carrier  from  liability  resulting  from  the  latter's  negligence. 
Wright  V.  Caff,  6  Ind.  416;  Railway  Co.  v.  Selby,  47  Ind.  471, 
17  Am.    Rep.    719;  Railway   Co.  v.  Faylor,  126  Ind.    126,  2*; 
N.  E.  869;  Insurance  Co.  of  North  America  v.  Lake  Erie  & 
W.  R.  Co.,  152  Ind.  333,  335.  53  N.  E.  382.     The  grounds  upon 
which  this  prohibition  rests  are  variously  stated  by  the  court. 
It  has    been  said  that  such  exemptions  are   against   public 
policy,  that  the  public  is  interested  in  the  exercise  of  care  and 
diligence  on  the  part  of  the  carrier,  that  it  is  unreasonable  for 
any  person  or  corporation   to  contract  for  the  privilege  of 
being  negligent,  and  that  the  public  is  concerned  with  the  life 
and  security  of  every  citizen.     The  fundamental  reason,  how- 
ever, for  holding  common  carriers,  such  as  the  appellee,  liable 
for  the  results  of  their  negligence  notwithstanding  contracts 
exempting  them  therefrom,  is  that  the  state  has  granted  them 
privileges  which  they  exercise  for  the  benefit  of  the  public. 
In  return  for  these  the  common  carrier  impliedly  undertakes 
to  use  due  care  and  diligence  in  the  transportation  of  both 
goods  and  passengers.     This  being  a  main  inducement  for  the 
grant  of  its  special  rights,  the  carrier  cannot  by  any  special 
contract  rid  itself  of  the  burden  of  responsibility  which  is  one 
of  the  conditions  of  its  creation.     Were  it  permitted  to  escape 
liability  by  entering  into  exonerating  agreements,  its  position 
of  advantage  over  its  patrons  would  in  almost  every  instance 
enable  it  to  force  from  them  such  stipulations  as  it   desired, 
and  the  object  of  the  state  in  creating  the  carrier  would  be 
virtually  defeated ;  the  carrier  thus  being  able  to  abandon  the 
duty  imposed  upon  it  by  the  state.     As  said  in  the  case  of 
Railway   Co.  v.  Faylor,   126  Ind.  126,  25  N.  E.  869,  at   page 
130,  126  Ind.,  and  page  869,  25  N.  E:     **  A  stipulation  that  the 
carrier  shall  not  be  bound  to  the  exercise  of  care  and  diligence 
is  in   effect  an  agreement   to  absolve  him  from  one  of  the 
essential  duties  of  his  employment,  and  it  would  be 'subversive 
of  the  very  object  of  the  law  to  permit  the  carrier  to  exempt 
himself  from  liability  by  a  stipulation   in   his  contract  with  a 
passenger  that  the  latter  should  take  the  risk  of  the  negligence 
of  the  carrier  or  of  his  servants.     The  law  will  not  allow  the 
carrier  thus  to  abandon  his  obligation  to  the  public,  and  hence 
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all  stipulations  which   amount  to  a  denial  or  repudiation  of 
duties  which  are  of  the  very  essence   of  his   employment  will 
be  regarded  as  unreasonable,  contrary  to  public  policy,  and 
therefore  void. "     In  Railroad  Co.  v.  Curran,  19  Ohio  St.    i, 
2  Am.  Rep.  362,  at  page  12,  19  Ohio  St.,  and  page  365,  2  Am. 
Rep.,  the  court  say:     **Carriers  of  the  class  of  the  plaintiff  in 
error  are  creatures  of  legislation,  and  derive  all  their  powers 
and  privileges  by  grant  from  the  public.     They  are  created  to 
effect  public  purposes,  as  well  as  to  subserve  their  own  inter- 
ests.    They  are  intended  by  the  law  of  their  creation  to  afford 
increased  facilities  to  the  public  for  the  carriage  of  persons  and 
property,  and  in  performing  this  office  they  assume  the  char- 
acter of  public  agents,  and   impliedly  undertake  to  employ  in 
their  business  the  necessary  degree  of  skill  and  care.     This 
obligation  arises  from  the  public  nature  of  the  employment, 
and  is  founded  on  the  policy  of  the   law  for  the  protection  of 
the  persons  and  property  of  the  public,  which  must  of  neces- 
sity be  committed  to  a  very  great  extent  to  the  care  of  pub- 
lic carriers.     It  cannot  be  denied  that  pecuniary  liability  for 
negligence  promotes  care ;  and,  if  public  carriers  in  conducting 
their  business  can  graduate  their  charges  so  as  to  discharge 
themselves  from  such   liability,  the  direct   effect   will   be  to 
encourage    negligence,     by    diminishing    the     motives    for 
diligence.**     Again,  in   Railroad   Co.   v.  Lockwood,  17  Wall. 
357,  21  L.  Ed.  627,  cited  by  the  appellant,  the  supreme  court 
of  the  United  States  say,  at  page  j^jj,  17  Wall.,  and  page  639, 
21  L.  Ed. :     '4n  regulating  the  public  establishment  of  com- 
mon carriers,  the  great  object  of  the   law   was  to  secure  the 
utmost  care  and  diligence  in  the  performance  of  their  im- 
portant duties, — an  object  essential  to  the   welfare  of  every 
civilized  community.     Hence    the  common-law  rule  which 
charged  the  common  carrier  as  an  insurer.     Why  charge  him 
as  such.^     Plainly,  for  the  purpose  of  raising  the  most  stringent 
motive  for  the  exercise  of  carefulness  and  fidelity  in  his  trust. 
In  regard  to  passengers  the  highest  degree  of  carefulness  and 
diligence  is  expressly  exacted.     In  the  one  case  the  security 
of  the  most  exact  diligence  and  fidelity  underlies  the  law,  and 
is  the  reason  for  it.     In  the  other  it  is  directly  and  absolutely 
prescribed  by  law.     It  is  obvious  that  if  a   carrier  stipulates 
not  to  be  bound  to  the  exercise  of  care  and  diligence,  but  to 
be  at  liberty  to  indulge  in  the  contrary,  he  seeks  to  put  off  the 
essential  duties  of  his  employment.     And   tg   assert  that  he 
may  do  so  seems  almost  a  contradiction   in  terms.     *    *    * 
Is  it  true  that  the  public  interest  is  not  affected  by  individual 
contracts  of  the  kind  referred  to.?     Is  not  the  whole  business 
community  affected  by  holding  such  contracts  valid.?     If  held 
valid,  the  advantageous  position  of  the  companies  exercising 
the  business  of  the  common   carriers  is  such  that  it  places  it 
in  their  power  to  change  the  law  of  common  carriers  in  effect 
by  introducing  new  rules  of  obligation.     The  carrier  and  his 
customer  do  not  stand  on  a  footing  of  equality.     The  latter  is 
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only  one  individual  of  a  million.  He  cannot  afford  to  higgle 
or  stand  out  and  seek  redress  in  the  courts.  His  business 
will  not  admit  of  such  a  course.  He  prefers,  rather,  to  accept 
any  bill  of  lading  or  sign  any  paper  the  carrier  presents,  often 
without  knowing  what  the  one  or  the  other  contains.  In  most 
cases  he  has  no  alternative  but  to  do  this,  or  abandon  his  busi^ 
ness.  *  *  *  If  the  customer  had  any  real  freedom  of 
choice,  if  he  had  a  reasonable  and  practicable  alternative,  and 
if  the  employment  of  the  carrier  were  not  a  public  one,  charg- 
ing him  with  the  duty  of  accommodating  the  public  in  the 
line  of  his  employment,  then,  if  the  customer  chose  to  assume 
the  risk  of  negligence,  it  could  with  more  reason  be  said  to 
be  his  private  affair,  and  no  concern  of  the  public.  •  *  * 
The  proposition  to  allow  a  public  carrier  to  abandon  altogether 
his  obligations  to  the  public,  and  to  stipulate  for  exemptions 
that  are  unreasonable  and  improper,  amounting  to  an  abdica- 
tion of  the  essential  duties  of  his  employment,  would  never 
have  been  entertained  by  the  sages  of  the  law.  *  *  •  The 
inequality  of  the  parties,  the  compulsion  under  which  the 
customer  is  placed,  and  the  obligations  of  the  carrier  to  the 
public,  operate  with  full  force  to  devest  the  transaction  of 
validity." 

The  inquiry  remains,  is  the  present  contract  of  exemption 
invalid,  as  being  within  the  theory  of  the  rule  above  explained  ^ 
If  it  is,  it  must  be  by  virtue  of  some  positive  statute,  or  be- 
cause of  the  fact  that  it  is  an  abandonment  by  the  carrier  of 
a  public  duty.  No  statute  applies,  for  the  recent  act  of  the 
legislature  (Acts  1901,  p.  515),  which  may  possibly  in- 
clude similar  agreements,  was  enacted  after  the  present  suit 
was  instituted,  and  expressly  excepts  pending  litigation  from 
its  operation.  In  determining  whether  this  contract  is  invalid, 
we  lay  out  of  the  case  all  consideration  of  the  question  whether 
the  appellant  was  being  carried  gratuitously  or  for  hire.  The 
law  is  well  settled  that  mere  nonpayment  of  fare  or  gratuitous 
carriage  will  not  of  itself  deprive  a  traveler  of  his  right  of 
action  for  the  result  of  negligence  of  the  carrier.  Railway 
Co.  V.  Selby,  47  Ind.  471,  17  Am.  Rep.  719;  Railway  Co. 
V.  Faylor,  126  Ind.  126,  25  N.  E.  869;  Railroad  Co.  v.  Derby, 
14  How.  468,  14  L,  Ed.  502;  Jacobus  V.  Railway  Co.,  20  Minn. 
125  (Gil.  no),  18  Am.  Rep.  360.  It  may  be  that  the  appel- 
lant should  be  considered,  not  as  a  licensee  carried  gratuitously, 
but  as  a  person  the  compensation  for  whose  carriage  was 
paid  by  the  Pullman  Company  when  it  entered  into  an  agree- 
ment with  the  appellee  for  furnishing  employees  upon  sleeping 
cars.  See  Railway  Co.  v.  Ketcham,  133  Ind.  346,  33  N.  E. 
116,  19  L.  R.  A.  339.  36  Am.  St.  Rep.  5^0;  Railroad  Co.  v. 
Stevens,  95  U.  S.  655,  24  L.  Ed.  535;  Railway  Co.  v.  Ivy,  71 
Tex.  409,  9  S.  W.  346,  I  L.  R.  A.  500,  10  Am.  St.  Rep.  7s8. 
On  the  other  hand,  the  fact  that  compensation  has  been  paid 
by  or  on  behalf  of  one  who  is  being  carried  on  a  railway  car  does 
not  necessarily  give  him  a  right  of  action,  even  for  injuries 
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caused  by  the  carrier's  negligence.  If  his  carriage  is  not  in  the 
performance  of  a  duty  imposed  upon  the  carrier  by  law,  then 
it  will  depend  upon  the  terms  of  his  particular  contract  with 
the  railroad  company  whether  or  not  there  is  any  liability. 
As  said  in  the  case  of  Railroad  Co.  v.  Voigt,  176  U.  S.  498,  20 
Sup.  Ct.  385,  44  L.  Ed.  560,  at  page  505,  176  U.  S.,  page  387, 
20  Sup.  Ct.,  and  pagre  565,  44  L.  Ed. :  **It  must  not  be  for- 
gotten that  the  right  of  private  contract  is  no  small  part  of 
the  liability  of  the  citizen,  and  that  the  usual  and  most  im- 
portant functions  of  courts  of  justice  is  rather  to  maintain  and 
enforce  contracts,  than  to  enable  parties  thereto  to  escape  from 
their  obligation  on  the  pretext  of  public  policy,  unless  it 
clearly  appear  that  they  contravene  public  right  or  the  public 
welfare.**  In  the  case  of  Railway  Co.  v.  Keefer,  146  Ind.  21, 
44  N,  E.  796,  38  L.  R.  A.  93,  58  Am.  St.  Rep.  348,  the  above 
rule  was  strictly  followed.  There  an  express  messenger  in 
his  written  contract  with  the  American  Express  Company 
agreed  to  assume  all  risks  of  accidents  and  injuries  sustained 
in  the  course  of  his  employment,  whether  occasioned  by  the 
negligence  of  any  corporation  engaged  in  operating  any  rail- 
road, or  of  any  employee  of  such  corporation.  The  only  com- 
pensation which  the  railway  company  was  to  receive  for 
carrying  the  express  messenger  was  that  paid  by  the  express 
company  to  it.  The  court  held  that,  as  railroads  are  not  re- 
quired by  law  to  accept  the  traffic  of  independent  express 
companies,  they  are  not  guilty  of  a  departure  from  their  public 
duty  in  availing  themselves  of  a  contract  of  exemption  from 
liability  for  negligence  entered  into  between  the  express  mes- 
senger and  his  employer,  the  express  company.  As  stated  by 
the  court  (page  26,  146  Ind.,  page  798,  44  N.  E.,  page  04*  3^ 
L.  R.  A.,  and  page  351,  !;8  Am.  St.  Rep.):  "A  common  car- 
rier may,  however,  become  a  private  carrier  or  bailee  for  hire 
where,  as  a  matter  of  accommodation  or  special  agreement, 
he  undertakes  to  carry  something  which  it  is  not  his  business 
to  carry."  See  the  cases  referred  to  at  length  in  the  course 
of  the  opinion.  In  the  case  of  Railway  Co.  v.  Mahoney,  148 
Ind.  iq6,  46  N.  E.  917,  47  N.  E.  464,  40  L.  R.  A.  loi,  62  Am. 
St.  Rep.  503,  this  court  again  held  valid  a  contract  exempting 
the  railroad  company  from  liability  for  its  negligence  result- 
ing in  the  death  of  an  express  messenger  carried  upon  its  train 
under  a  special  agreement  with  the  express  company.  At 
page  20D,  148  Ind.,  page  918,  46  N.  E.,  page  103,  40  L.  R.  A., 
and  page  507,  62  Am.  St.  Rep.,  the  court  say:  ** These 
authorities  probably  sustain  the  proposition  stated  when 
applied  to  exemption  against  negligence  in  the  discharge  of  a 
public  or  quasi  public  duty,  such  as  that  owing  by  a  common 
carrier  to  an  ordinary  shipper,  passenger,  or  servant.  In  a 
recent  decision  of  this  court,  however  (that  of  Railway  Co. 
V.  Keefer,  146  Ind.  21,  44  N.  E.  796,  38  L.  R.  A.  93,  ;8  Am. 
St.  Rep.  348),  we  recognize  the  well-established  rule  that 
railway  companies,  although  public  or  common  carriers,  may 
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contract  as  private  carriers,  such  as  that  of  transporting 
express  matter  for  express  companies,  as  such  matter  is  usually 
carried,  and  in  that  capacity  may  properly  require  exemption 
from  liability  for  negligence  as  a  condition  to  the  obligation 
to  carry,  * ' — citing  cases.  In  the  case  of  Railroad  Co.  v.  Voigt, 
176  U.  S.  498,  20  Sup.  Ct.  385,  44  L.  Ed.  560,  arising  under 
a  state  of  facts  similar  to  those  in  the  Keefer  Case,  ^upra,  the 
supreme  court  of  the  United  States  held  the  carrier  exonerated 
from  all  liability  to  the  express  messenger,  because  of  a 
special  contract  entered  into  between  the  latter  and  the  ex- 
press company.  At  page  S12,  176  U.  S.,  page  390,  20  Sup. 
Ct.,  and  page  567,  44  L.  Ed.,  the  court  use  the  following  lan- 
guage: '4t  is  evident,  by  these  agreements  there  was  created 
a  very  different  relation  between  Voigt  and  the  railway  com- 
pany than  the  usual  one  between  passengers  and  naihroad 
companies.  Here  there  was  no  stress  brought  to  bear  on 
Voigt  as  a  passienger  desiring  transportation  from  one  point 
to  another  on  the  railroad.  His  occupation  of  the  car, 
specially  adapted  to  the  uses  of  the  express  company,  was  not 
in  pursuance  of  any  contract  directly  between  him  and  the 
railroad  company,  but  was  an  incident  of  his  permanent  em- 
ployment by  the  express  company.  He  was  on  the  train,  not 
by  virtue  of  any  personal  contract  right,  but  because  of  a  con- 
tract between  the  companies  for  the  exclusive  use  of  a  car. 
His  contract  to  relieve  the  companies  of  any  liability  to  him 
or  to  each  other  for  the  injuries  he  might  receive  in  the  course 
of  his  employment  was  deliberately  entered  into  as  a  condition 
of  securing  his  position  as  a  messenger.  His  position  does 
not  resemble  the  one  in  consideration  in  the  Lockwood  and 
similar  cases,  where  the  dispensation  from  liability  for  injuries 
was  made  a  condition  of  a  transportation  which  the  passenger 
had  a  right  to  demand,  and  which  the  railroad  companies 
were  under  a  legal  duty  to  furnish.  Doubtless,  had  Voigt  only 
desired  the  method  of  transportation  afforded  the  ordinary 
passenger,  he  would  have  been  entitled  to  the  rule  established 
for  the  benefit  of  such  a  passenger.  But  this  he  did  not  desire. 
He  was  not  asking  to  be  carried  from  Cincinnati  to  St.  Louis, 
but  was  occupying  the  express  car  as  a  part  of  his  regular  em- 
ployment, and  as  provided  in  a  contract  which,  as  we  have 
seen,  the  railroad  company  was  under  no  legal  compulsion  to 
enter  into."  This  statement  of  the  law  is  applicable  to  the 
present  case.  The  appellant  did  not  occupy  the  position  of 
an  ordinary  passenger  upon  appellee's  train.  He  was  not 
being  carried  upon  any  journey  from  one  point  to  another, 
nor  was  his  presence  incidental  to  the  shipment  of  goods 
which  the  carrier  was  bound  to  accept.  He  occupied  the 
sleeping  car  as  a  part  of  his  employment  with  the  Pullman 
Company.  His  was  not  a  position  of  disadvantage  with  ref- 
erence to  the  appellee,  rendering  it  practically  impossible  for 
him  to  reject  the  terms  of  limited  liability  contained  in  his 
contract  with  the  Pullman  Company.     He  might  have  declined 
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to  enter  into  such  an  employment,  and  returned  to  his  usual 
occupation,  described  in  the  complaint  as  thSit  of  a  stationary 
engineer  and  electrician.  In  no  sense  was  the  appellee  bound 
to  accept  the  appellant  upon  its  trains  solely  because  he 
accompanied  a  palace  car  tendered  by  the  Pullman  Company, 
for  the  obvious  reason  that  the  carrier  was  under  no  legal 
obligation  to  accept  and  haul  the  sleeping  car  itself.  Counsel 
for  appellant  urge  the  argument  that  it  is  customary  for  sleep- 
ing cars  to  be  attached  to  railway  trains,  thus  affording  a 
great  convenience  to  travelers,  and  hence  the  carrier  is  not 
proceeding  outside  of  its  regular  business  in  accepting  such 
coaches.  But  counsel  failed  to  distinguish  between  a 
departure  from  the  legitimate  business  of  a  carrier  and  the 
doing  of  an  act  which,  though  within  the  general  scope  of  its 
powers,  is  not  imposed  upon  it  as  a  duty.  It  would  be  no 
ground  for  an  action  of  quo  warranto  against  a  railroad  cor- 
poration that  it  has  transported  circus  cars  or  express  cars 
over  its  lines,  or  that  a  street  car  company  has  received  for 
carriage  a  bag  of  specie.  But  no  one  would  seriously  contend 
that  these  acts  are  such  as  the  carrier  must  perform.  He  may 
perform  them,  but  if  he  refuse  he  cannot  be  proceeded  against 
as  for  a  violation  of  his  common-law  duty.  If  he  does  agree 
to  perform  them,  he  may  stipulate  specially  how  far  his  lia- 
bility for  negligence  shall  extend.  Coup  v.  Railway  Co.,  56 
Mich.  Ill,  22  N.  W.  215,  56  Am.  Rep.  374;  Robertson  v.  Rail- 
road Co.,  156  Mass.  526,  31  N.  E.  650,  32  Am.  St.  Rep.  482; 
Blank  v.  Railroad  Co.,  182  111.  332,  55  N.  E.  332.  Counsel  for 
appellant  have  referred  us  to  no  case  holding  that  railroad 
carriers  must  receive  sleeping  cars  for  transportation  over 
their  lines  in  connection  with  the  railroad  passenger  trains. 
The  case  of  Pullman's  Palace  Car  Co.  v.  Missouri  Pac.  R. 
Co.,  115  U.  S.  587,  6  Sup.  Ct.  194,  29  L.  Ed.  499,  assumes 
that  no  such  duty  rests  upon  the  common  carrier.  The  court 
say  at  page  597,  115  U.  S.,  page  199,  6  Sup.  Ct.,  and  page  502, 
29  L.  Ed. :  '4t  may  be,  as  is  also  alleged,  that  it  has  become 
indispensable  in  the  conduct  of  a  railroad  company  to  run 
passenger  trains,  sleeping  and  drawing  cars,  with  the  conven- 
iences usually  afforded  by  such  cars  for  night  travel;  but  it  by 
no  means  follows  that  the  railway  is,  in  law,  obliged  to 
arrange  with  the  Pullman  Company  for  such  accommodations. 
*  *  *  The  business  is  always  done  under  special  written 
contracts.  These  contracts  must  necessarily  vary  according 
to  the  special  circumstances  of  each  particular  case.'' 

But  appellant  contends  that,  inasmuch  as  appellee  was  not  a 
parly  to  the  contract  exempting  transportation  companies 
from  liability  for  negligence,  it  cannot  take  advantage  of  its 
terms.  The  contract  referred  generally  to  transportation  com- 
panies over  whose  lines  the  Pullman  Company  should  run  its 
cars.  This  comprehended  the  appellee,  and,  as  the  contract 
was  prima  facie  for  the  benefit  of  the  appellee,  it  will  be  pre- 
sumed to  have  accepted  its  provisions,  and  it  may  now  claim  its 
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advantages,  as  one  in  whose  interest  the  agreement  was  exe- 
cuted. There  was  sufi&cient  privity  shown  between  the  appel- 
lant and  the  appellee.  Ransdel  v.  Moore,  153  Ind.  393,  405, 
407,  53  N.  E.  767. 

We  conclude,  therefore :  First,  that  the  appellee  was  under 
no  legal  duty  to  receive  either  the  appellant  or  the  car  upon 
which  he  rode,  since  the  appellant  was  not,  and  did  not  pur- 
port to  be,  a  passenger,  but  occupied  the  sleeping  car  under  a 
special  contract  between  the  Pullman  Company  and  the  appel- 
lee; second,  the  appellee  could  under  these  circumstances 
contract  specially  for  a  release  from  all  liability  for  negligence  * 

towards  appellant ;  third,  a  contract  of  release  made  between 
the  appellant  and  the  Pullman  Company  inured  to  the  benefit 
of  the  appellee,  referred  to  generally  therein,  and  its  provisions 
can  be  taken  advantage  of  by  the  latter  in  this  action. 

Appellant  next  argues  that,  even  if  a  contract  for  exemption 
from  liability  were  valid,  this  particular  contract  is  void,  be- 
cause the  word ''negligence"  is  not  used  in  the  exonerating 
clause.  The  language  employed  is,  **I  hereby  *  *  *  re- 
lease, acquit,  and  discharge  any  and  all  such  transportation  • 
companies  from  all  claims  for  liability  of  any  nature  or  char- 
acter whatsoever  on  account  of  any  personal  injury  or  death 
to  me  while  traveling  over  such  lines  in  said  employment  and 
service."  This  provision  is  broad  enough  to  include  injuries 
resulting  from  the  negligence  of  the  appellee.  As  we  have 
said,  contracts  made  under  the  circumstances  of  the  present 
case  are  not  void  as  against  public  policy,  and  the  same  rule 
of  construction  should  apply  to  them  as  to  ordinary,  valid 
stipulations.  Railway  Co.  v.  Mahoney,  148  Ind.  196,  203.  46 
N.  E.  917,  47  N.  E.  464,  40  L.  R.  A.  loi,  62  Am.  St.  Rep. 
503.  In  the  following  cases  the  language  of  exempting  the 
company  from  liability  was  not  so  strong  as  in  the  contract 
we  are  considering,  yet  it  was  held  to  include  negligence  by 
necessary  implication :  Railroad  Co.  v.  Read,  37  111.  484,  87 
Am.  Dec.  260;  Bates  v.  Railroad  Co.,  147  Mass.  255,  17  N. 
E.  633;  Hosmer  v.  Same,  ii)6  Mass.  506,  31  N.  E.  652.  The 
cases  cited  by  appellant,  when  carefully  examined,  are  not 
inconsistent  with  this  interpretation.  In  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank  of  Boston,  6  How.  344,  12  L. 
Ed.  465,  the  provision  for  exemption  was  in  a  shipping  con- 
tract. Such  restrictions  being  against  public  policy,  as  above 
shown,  when  found  in  agreements  for  the  transportation  of 
goods,  should  be  strictly  construed.  In  Rosenfeld  v.  Railway 
Co.,  103  Ind.  121,  2  N.  E.  344,  53  Am.  Rep.  500,  the  liability 
exemption  clause  was  in  an  abbreviated  form  and  illegible  at 
the  time  the  shipper  received  the  contract;  he  having  neither 
seen  nor  understood  the  abbreviations.  It  was  held  there  was 
no  exemption  from  liability  for  negligence.  The  following 
cases  from  the  New  York  court  of  appeals  are  also  relied  upon 
by  appellant  as  establishing  the  necessity  for  a  rule  of  strict 
construction  in  the  case  at  bar:    Wells  v.  Navigation  Co.,  S 
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N.  Y.  375;  Blair  v.  Railway  Co.,  66  N.  Y.  313,  23  Am.  Rep. 
55;  Mynard  v.  Railroad  Co.,  71  N.  Y.  180,  27  Am.  Rep.  28; 
Holsapple  v.  Railroad  Co.,  86  N.  Y.  275;  Nicholas  v.  Railroad 
Co.,  89  N.  Y.  370;  Kenney  v.  Same,  125  N.  Y.  422,  26  N.  E. 
626.  The  law  in  New  York  has  long  been  that  contracts  con- 
taining exemptions  from  liability  for  neg^ligence  are  valid, 
though  made  with  shippers  or  passengers.  As  a  reaction 
against  a  rule  which  the  courts  of  that  state  regard  as  unfor- 
tunate, and  which  does  not  prevail  in  Indiana,  the  counter 
doctrine  has  been  introduced,  that,  unless  liability  for  negli- 
gence is  expressly  included,  it  will  not  be  implied.  As  the 
rule  does  not  obtain  in  this  state,  the  cases  involving  the  ex- 
ception are  irrelevant.  See  Railway  Co.  v.  Mahoney,  148  Ind. 
196,  200,  201,  46  N.  E.  917,  47  N.  E.  464,  40  L.  R.  A. 
loi,  62  Am.  St.  Rep.  503.  The  learned  counsel  for  appel- 
lant cite  the  case  of  Jones  v.  Railroad  Co.,  125  Mo.  666, 
28  S.  W.  883,  26  L.  R.  A.  718.  46  Am.  St.  Rep.  514.  which 
holds  that  a  porter  upon  a  sleeping  car  is  a  passenger  entitled 
to  protection  from  the  negligence  of  the  transportation  com- 
pany, and  that  a  contract  of  release  from  such  liability  is  no 
bar  to  his  recovery.  It  does  not  appear  from  the  reported 
decision  how  the  objection  to  the  release  arose,  and  the  dis- 
cussion of  the  proposition  here  involved  is  brief  and  unsatis- 
factory. The  court  assumes  that  the  same  rule  applies  to 
express  messengers  and  to  sleeping  car  porters;  but,  as  will 
be  seen  from  recent  decisions  in  this  state,  such  contracts  as 
the  present  are  valid  when  entered  into  respecting  express 
agents.  We  do  not  regard  the  case  as  controlling  in  its 
authority,  and,  even  were  it  applicable  to  the  present  con- 
troversy, we  are  not  inclined  to  follow  it. 

There  being  no  error  in  the  action  of  the  lower  court  in 
overruling  the  separate  demurrers  to  the  second  and  third 
paragraphs  of  answer,  the  judgment  is  affirmed. 


Southern  Ry.  Co.  v.  Wood. 

{Supreme  Court  of  Georgia,  Nov,  8,  igoi,) 
[39  S.  E.  Rep.  922.] 

Carriers— Contract  with  Passenger — Breach. 

The  evidence  authorized  the  verdict,  and  none  of  the  grounds  of 
the  motion  for  a  new  trial  contain  assignments  of  error  which  required 
the  trial  judge  to  set  aside  the  verdict  of  the  jury  and  award  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  county;  A.  W.  Fite, 
Judge. 

Action  by  Mrs.  P.  L.  Wood  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 
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Shumate  &  Maddox,  for  plaintiff  in  error. 
Jones  &  Martin,  for  defendant  in  error. 

COBB,  J.  Mrs.  Wood  sued  the  railway  company  for  dam- 
ages which  she  had  sustained  on  account  of  certain  alleged 
tortious  acts  committed  by  the  defendant.  Her  petition 
made  in  brief  the  following  case :  Desiring  to  go  from  Dalton, 
her  home,  to  a  certain  point  in  Texas,  she  opened  negotia- 
tions with  the  agent  of  the  defendant  at  Dalton  for  the  par- 
chase  of  through  tickets  for  herself  and  her  three  minor 
children  to  the  point  in  Texas  to  which  she  desired  to  go. 
In  consideration  of  the  purchase  by  plaintiff  of  tickets  over 
the  defendant's  line,  its  agent  agreed  to  send  to  petitioner's 
house  and  transport  her  baggage  to  the  depot,  and  bring  to 
her  house  the  tickets  and  checks  for  her  baggage.  The  agent 
did  send  a  dray,  and  have  the  baggage  transported,  but  did 
not  send  the  tickets  and  checks.  When  petitioner  arrived  at 
the  depot,  she  was  handed  the  tickets,  for  which  she  paid 
the  sum  of  $78.23,  and  also  the  checks  for  her  baggage.  Sub- 
sequently, however,  the  agent  refused  to  transport  as  baggage 
one  of  her  boxes,  and  demanded  the  return  of  the  check  for 
this  box;  and  petitioner,  being  ignorant  of  her  rights,  surren- 
dered the  check  upon  the  agent's  agreeing  to  forward  it  by 
next  freight  train  to  her  point  of  destination.  Petitioner 
charges  that  all  of  her  baggage  did  not  weigh  more  than  the 
number  of  pounds  allowed  to  her  tickets,  but  that,  if  it  did, 
the  defendant  company  had  no  right  to  rescind  the  contract 
which  they  had  made  to  transport  her  baggage  on  these 
tickets.  After  receiving  her  tickets  and  checks,  petitioner 
learned  for  the  first  time  that  her  train  was  behind  time, 
which  fact  was  well  known  to  the  agent  before  he  sold  the 
tickets,  and  the  information  was  wrongfully  and  fraudulently 
withheld  from  petitioner.  Upon  petitioner's  complaining  to 
the  agent,  and  offering  to  surrender  her  tickets,  he  agreed  that 
he  would  wire  the  defendant's  connection  at  Chattanooga  to 
hold  the  train  for  her,  and  that  the  train  would  be  held.  Peti- 
tioner charges  that  the  agent  willfully  and  fraudulently  repre- 
sented his  willingness  and  ability  to  do  something  which  he 
could  not  do,  and  which  it  is  alleged  he  never  attempted  to 
do.  It  is  alleged  that  the  box  which  the  agent  agreed  to  send 
by  freight  to  her  was  not  sent  promptly,  but  was  allowed  to 
remain  exposed  to  the  weather,  and  get  wet,  from  which  the 
contents  of  the  box  were  damaged.  It  is  further  alleged  that 
petitioner  was  damaged  by  reason  of  being  deprived  of  the 
bedding  which  was  contained  in  this  box,  the  weather  being 
very  cold,  and  petitioner  being  unable  to  buy  more.  When 
petitioner  reached  Chattanooga,  the  train  over  which  her 
tickets  read  had  gone,  and  petitioner  was  damaged  by  reason 
of  delay  and  expense  incident  to  this  fact.  Petitioner  paid 
full  fare  for  herself  and  children,  and  was  entitled  to  proper 
accommodations.  When,  however,  she  boarded  the  train  in 
Chattanooga,  and  exhibited  her  tickets  to  the  conductor,  she 
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was  informed  by  him  that  her  tickets  were  second-class,  alnd 
she  was  forced  to  ^o  forward  into  a  dingy,  dirty,  smoking  car 
occupied  by  men  only,  many  of  whom  were  smoking;  and 
because  of  the  extreme  cold  no  ventilation  was  or  could  be 
given,  and  the  smoke  and  fumes  from  the  tobacco  made  peti- 
tioner very  sick,  and  one  of  her  children  was  made  very  sick, 
and  never  recovered,  but  finally  died  some  months  thereafter. 
Petitioner  charges  that  she  did  not  know  she  had  second- 
class  tickets ;  that  she  had  never  heard  of  one  before ;  and  that 
she  would  not  have  bought  them  if  defendant's  agent  at 
Dalton,  as  it  was  his  duty  to  do,  had  advised  her  as  to  the 
character  of  the  tickets.  She  sues  for  damages  on  account  of 
the  treatment  of  her  and  her  children,  on  account  of  the 
detention  of  her  baggage,  loss  of  time,  expense  incurred,  sick- 
ness produced,  and  the  death  of  son.  In  reference  to  the 
baggage  the  defendant  denies  making  any  contract  to  carry 
all  of  it,  but  avers  that  the  box  left  weighed  a  number  of 
pounds  in  excess  of  the  amount  which  could  be  transported 
on  the  tickets  boueht  by  plaintiff,  who  requested  the  agent 
to  keep  the  box  until  she  could  forward  the  money  to  pay  for 
its  transportation.  The  defendant  denies  that  its  agent  made 
any  aerreement  to  hold  the  train  at  Chattanooga,  and  denies 
that  he  knew  the  Dalton  train  was  behind  time  when  he  sold 
the  tickets.  In  reference  to  thfe  character  of  tickets,  it  is 
averred  that  the  plaintiff  requested  the  cheapest  tickets  that 
could  be  sold  to  her  destination,  and  that  she  was  carried 
safely  and  comfortably  in  the  car  in  which  these  tickets 
entitled  her  to  ride.  It  denied  that  it  or  its  agents  were  guilty 
of  any  conduct  which  conduced  to  the  sickness  of  petitioner 
and  her  child,  or  to  the  death  of  the  latter.  The  trial  resulted 
in  a  verdict  in  favor  of  the  petitioner  for  $250,  and,  defend- 
ant's motion  for  a  new  trial  having  been  overruled,  it  .ex- 
cepted. 

The  main  issue  in  the  case  as  it  was  tried  below  seems  to 
have  been  whether  the  plaintiff  had  contracted  for  second- 
class  tickets.  It  seems  from  the  evidence  that  during  the 
negotiations  for  the  tickets  nothing  was  said  either  by  the 
plaintiff  or  the  agent  about  second-class  tickets,  but  that 
plaintiff  stated  to  the  agent  that  she  desired  to  purchase 
tickets  as  cheaply  as  possible.  The  plaintiff  testified  that  she 
had  never  heard  of  second-class  tickets,  and  that  she  never 
intended  to  buy  them;  that,  while  she  wished  to  purchase  her 
tickets  at  as  low  a  rate  as  possible,  she  never  asked  for,  and 
never  expected  to  obtain,  other  than  first-class  accommoda- 
tions. Viewing  the  entire  evidence  as  to  what  transpired  be- 
tween the  agent  and  the  plaintiff  on  this  subject,  we  are  not 
prepared  to  say  that  the  agent  was  warranted  in  assuming  that 
the  plaintiff  wished  to  travel  second-class.  The  mere  fact 
that  she  stated  that  she  desired  to  buy  tickets  as  cheaply  as 
possible  would  not  justify  this  inference.  This  desire  and  the 
desire  for  the  first-class  accommodations  are  not  necessarily 
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inconsistent.  A  person  may,  and  we  should  say  generally 
does,  want  the  best  that  can  be  had  for  as  little  money  as  the 
seller  will  take  for  it.  There  is,  however,  a  theory  of  the  case 
different  from  this  on  which  a  recovery  on  this  branch  of  the 
case  was  warranted.  That  is,  that,  even  conceding  that  the 
plaintiff  contracted  for  second-class  tickets,  she  was  certainly 
entitled  to  ride  on  such  a  car  as  is  usually  provided  for  per- 
sons holding  that  class  of  tickets.  There  was  ample  evidence 
to  sustain  a  finding  that  she  was  not  given  such  accommoda- 
tion as  she  was  entitled  to  receive  under  her  contract  as  evi- 
denced by  her  tickets.  The  description  of  such  a  car  as  is 
usually  provided  for  persons  holding  second-class  tickets,  as 
given  by  the  defendant's  witnesses,  and  the  description  by  the 
plaintiff  of  the  car  in  which  she  was  required  to  ride,  are 
totally  dissimilar,  and  from  this  latter  description  it  can  be 
gathered  that  the  plaintiff  was  required  to  go  into  a  dirty, 
nasty  smoking  car,  with  little  ventilation,  with  no  cushions 
on  the  seats,  filled  with  men  smoking  and  chewing,  and  in 
which  no  other  ladies  were  riding,  the  only  female  besides 
herself  being  a  negro.  According  to  the  testimony  of  the 
conductor,  the  second-class  car  of  the  train  on  the  day  in  ques- 
tion was  one  with  cushioned  seats,  in  which  there  was  no 
smoking,  so  far  as  he  knew;  and  there  was  evidence  that  there 
was  very  little  difference  between  a  first  and  second  class  car, 
one  witness  saying  that  the  only  difference  was  that  one  hold- 
ing a  second-class  ticket  could  not  go  into  a  sleeping  or  dining 
car.  It  is  manifest  from  this  testimony  that  the  plaintiff  was 
not  given  the  accommodations  which  a  second-class  ticket 
entitled  her  to  have,  and  she  has  a  right  to  recover  whatever 
damages  she  sustained  on  this  account.  Under  this  view,  if 
upon  no  other,  the  evidence  fully  warranted  the  verdict  upon 
this  branch  of  the  case.  The  jury  were  fully  authorized  to 
find  that  the  conductor  compelled  her  to  ride  in  the  car  in 
which  she  was  placed,  and  her  so  doing  cannot  be  considered 
as  waiving  her  right  to  claim  damages  for  not  being  furnished 
with  the  accommodations  which  her  ticket,  treated  as  a 
second-class  ticket,  entitled  her  to. 

Upon  the  question  of  damasre  to  baggage,  the  evidence, 
while  conflicting,  tended  to  establish  the  plaintiff's  theory 
that  her  baggage  had  been  negligently  exposed  to  the  weather, 
and  had  been  damaged  in  consequence  thereof;  that  the 
agent  agreed  to  send  the  box  by  freight  the  next  morning, 
and  let  the  plaintiff  pay  the  freight  upon  its  arrival  at  her 
destination ;  and  that  he  did  not  do  so.  We  think,  therefore, 
that  the  jury  were  authorized  to  award  some  damages  on 
account  of  detention  of  and  damage  to  the  baggage. 

The  judge,  in  his  charge,  eliminated  from  the  case  all  the 
allegations  of  damage  growing  out  of  the  sickness  and  death 
of  the  plaintiff's  son;  and  we  are  of  opinion  that  a  recovery 
was  warranted  for  whatever  damage  the  plaintiff  reasonably 
and  naturally  sustained  as  a  result  of  the  failure  of  the  com- 
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pany  to  provide  her  with  proper  accommodation  on  the  train 
from  Chattanooga,  and  also  for  the  damages  sustained  by 
reason  of  the  detention  of  and  damage  to  her  baggage.  The 
motion  for  a  new  trial  complains  of  a  number  of  extracts  from 
the  judge's  charge  to  the  effect  that,  if  the  agent  gratuitously, 
and  on  his  own  motion,  furnished  plaintiff  with  second-class 
tickets,  without  any  request  from  the  plaintiff,  and  without 
knowledge  on  her  part  that  she  was  receiving  this  class  of 
tickets,  she  would  be  entitled  to  ride  in  a  first-class  coach,  and 
receive  first-class  accommodations.  It  is  complained  that 
these  charges  were  not  authorized  by  the  evidence,  but  we  do 
not  think  they  are  subject  to  this  criticism.  It  was  shown 
that  the  plaintiff  did  not  ask  for  a  second-class  ticket,  and  that 
she  did  not  know  she  had  received  such  tickets  until  informed 
by  the  conductor  of  this  fact  after  she  left  Chattanooga;  so 
that  the  objection  to  the  charges  is  not  well  taken,  and  we  are 
not  called  on  to  decide  whether  they  stated  correct  proposi- 
tions of  law  in  the  abstract  or  not.  Further  complaint  was 
made  that  the  judge  charged  the  jury  to  consider  whether  the 
agent  at  Dalton  "guarantied**  that  there  would  be  a  connec- 
tion in  Chattanooga.  It  is  contended  that  there  was  no  evi- 
dence to  authorize  this  charge.  It  is  true  that,  if  the  word 
^'guaranty**  be  given  its  strict  legal  signification,  there  was  no 
evidence  of  a  guaranty.  The  plaintiff,  however,  did  testify 
that  when  she  offered  to  surrender  her  tickets,  and  go  by 
another  route,  **they  told  me  that  the  other  train  would  be 
held  in  Chattanooga  until  I  got  there ;  that  I  need  not  be 
uneasy.**  In  view  of  this  evidence,  and  in  view  of  the  entire 
record,  we  do  not  think  the  inaccuracy  in  the  foregoine  charge 
of  sufficient  moment  to  require  a  new  trial.  We  have  care- 
fully read  the  entire  record,  and  have  reached  the  conclusion 
that  the  trial  judge  has  not  abused  his  discretion  in  refusing 
to  grant  a  new  trial. 

Judgment  affirmed.     All  the  justices  concurring. 


Louisville  &  N.  R.  Co.  v.  Bizzbll. 

{Supreme  Court  of  Alabama,  Nov,  13,  rgoi,) 

[30  So.  Rep.  777.] 

Ejection  of  Passenger— Sufficiency  of  Demurrer  Failing  to  Negative 
Waiver  of  Condition  on  Ticlcet  Requiring  Continuous  Passage.* 
In  an  action  against  a  railroad  company  by  a  passenger  to  recover 
tlamages  for  the  plaintiff's  alleged  wrongful  ejection  from  a  train  of 
the  defendant,  where  the  complaint  alleges  that  the  plaintiff  offered 
the  conductor  an  **unlimited  ticket,'*  which  plaintiff  had  bought 
from  the  defendant's  agent,  and  that  the  conductor  refused  to  receive 
said  ticket,  and  then  wrongfully  and  rudely  ejected  plaintiff,  pleas  of 
the  defendant  which  aver  that,  at  the  time  the  ticket  was  purchased  by 
the  plaintiff  and  presented  to  the  conductor,  the  defendant  had  a  rule 

*See  Coburn  v.  Morgan's  Louisiana   &  T.  R.    Co.   (La.),  21  Am.  & 
Eng.  R.  Cas.,  N.  S.,  402,  and  foot-note. 
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that  such  ticket  should  be  good  for  a  continuous  passage,  beginning 
on  the  day  of  sale,  which  rule  was  known  to  plaintiff,  and,  further, 
that  notice  of  such  rule  was  indorsed  upon  said  ticket,  but  which  did 
not  negative  the  disuse  or  waiver  of  the  rule  by  the  defendant  in  the 
sale  of  the  ticket  alleged  in  the  complaint  to  have  been  unlimited, 
present  an  insufficient  answer  to  the  complaint,  and  are  subject  to 
demurrer  for  failing  to  negative  such  disuse  or  waiver. 

Tickets -Existence  of  Indorsed  Condition  — Instruction  Not  Warranted 
by  Evidence. 
In  an  action  against  a  railroad   compan3'  by  a  passenger  to  recover 
damages  for  the  alleged  wrongful  ejection  of   the   plaintiff    from  one 
of  the  defendant's  trains,  where  it   is   averred   in  the  complaint,  and 
the  evidence  introduced   on    the   part   of   the  plaintiff  tends  to  show, 
that  he  offered   the    conductor   of  the  defendant's  train,  upon  which 
the  plaintiff  was    riding,    a    ticket    which    was  unlimited,  and  which 
the  plaintiff  had    bought   from    the   defendant's   agent,  and  that  the 
conductor  refused  to  receive  said  ticket   and  ejected  the  plaintiff,  but 
the  evidence  for  the  defendant   tended  to  show  that  the  ticket  offered 
by  the  plaintiff  was  indorsed,  ^^Good  for  continuous  passage  beginning 
on  the  day  of  sale,"  and  that  the  ticket  so  indorsed  was  presented  by 
the  plaintiff  some  months  after   sale,    this   conflict   in    the    evidence 
makes  a  question  for  the  determination   of   the  jury ;  and  therefore  a 
charge  is  properly  refused,    as   being  invasive  of  the  province  of  the 
jury,  which  instructs  them  that    ** there    is   nothing   whatever  on  the 
ticket  limiting  the  time  within  which   it  might  be  used,  nor  is  there 
anything  on  it  to  show  the  purchaser  that  it  was  in  his  discretion  to 
use  the  ticket  when  he  was  disposed  to  do  so." 

Punitive  Damages.* 

Punitive  damages  are  not  recoverable  as  a  matter  of  right,  but  their 
imposition  is  discretionary  with  the  jury.  Therefore  a  charge  is 
properly  refused,  as  being  erroneous,  which  instructs  the  jury  that 
the  plaintiff,  in  an  action  against  a  railroad  company  for  his  wrong- 
ful ejection  as  a  passenger,  would,  under  given  circumstances,  be 
entitled  to  recover  punitive  damages. 

Ejection  of  Passenger —  Cross-Examination  of  Plaintiff  as  to  His  Habits. 
In  an  action  against  a  railroad  company  by  a  passenger  to  recover 
damages  for  the  alleged  wrongful  ejection  of  the  plaintiff  from  one 
of  the  defendant's  trains,  where  the  evidence  for  the  plaintiff  tends 
to  show  that  the  conductor  of  the  train,  who  ejected  the  plaintiff, 
was  somewhat  intoxicated,  rude,  and  boisterous,  and  used  profane 
language,  it  is  competent,  upon  the  cross-examination  of  the  con- 
ductor, after  having  testified  that  he  was  not  rude  and  boisterous, 
and  did  not  use  profane  language,  to  ask  him  as  to  his  habits  of 
drinking  and  swearing. 

Appeal  from  circuit  court,  Mobile  county;  W.  S.  Anderson, 
Judge. 

Action  bv  J.  I.  Bizzell  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

The  original  complaint  consisted  of  but  a  single  count,  but 
an  additional  count  was  added  by  way  of  an  amendment. 
Each  count  alleges  that  plaintiff,  on  November  26,  1897, 
boarded  one  of  the  defendant's  passenger  trains  at  Flomaton, 
Ala.,  to  go  to  Wilson,  Ala.;  that  he  had  an  unlimited  ticket, 
purchased  and  stamped  July  19.  1897;  that  he  tendered  it  to 
the  conductor  on  defendant's  train   for  his  passage,  but  that 

*Sce  4  Rap.  &  Mack's  Dig.    230  et  seq.  ;  9  Cent.    Dig.,    col.    1557  ct 
seq. ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  708  et  seq. 
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the  conductor  refused  to  receive  it,  and  put  plaintiff  off  at 
Canoe  Station.  The  original  count  alleged  that  the  plaintiff 
was  ** wrongfully,  maliciously,  forcibly,  and  rudely  ejected, 
*  *  *  in  a  rude,  insulting,  and  harsh  manner."  In  the 
second  count,  filed  as  an  amendment  to  the  complaint,  it  is 
simply  alleged  that  plaintiff  was '^wrongfully  ejected.*'  In 
addition  to  pleading  the  general  issue,  defendant  pleaded 
separately  to  each  count  as  follows:  ''(2)  At  the  time  that 
said  ticket  was  purchased  by  the  plaintiff,  and  also  at  the  time 
that  it  was  presented  to  the  conductor  as  alleged  in  the  com- 
plaint, the  defendant  had  a  rule  that  such  ticket  should  be 
good  for  a  continuous  passage,  beginning  on  the  day  of  the 
sale  only,  which  said  rule  was  known  to  the  plaintiff,  and  the 
defendant  avers  that  such  ticket  was  sold  on  July  19,  1897. 
(3)  That  at  the  time  said  ticket  was  purchased,  as  well  as 
at  the  time  that  it  was  presented,  the  company  had  a  rule  that 
tickets  of  that  character  should  be  good  for  continuous  pas- 
sages, beginning  on  the  day  of  the  sale,  notice  whereof  was 
indorsed  upon  the  said  ticket,  and  the  defendant  avers  that 
said  ticket  was  sold  on  July  19,  1897.''  The  plaintiff  demurred 
to  each  of  these  counts  upon  the  following  grounds:  (i)  Said 
plea  neither  confesses  nor  denies  the  sale  to  plaintiff  and  the 
tender  by  it  to  the  conductor  of  an  unlimited  ticket;  (2)  be- 
cause said  unlimited  ticket  cannot  be  limited  by  a  rule  of 
defendant;  (i)  because  defendant's  rule  cannot  control  its 
contract.  These  demurrers  were  sustained,  and  issue  was 
joined  upon  the  plea  of  the  general  issue.  The  facts  of  the 
case  necessary  to  an  understanding  of  the  decision  on  the 
present  appeal  are  sufficiently  stated  in  the  opinion. 

Upon  the  cross-examination  of  one  William  Nabors,  who 
was  shown  to  have  been  the  conductor  on  the  train  at  the 
time  of  the  election  of  the  plaintiff,  and  who  ejected  plaintiff, 
he  was  asked  by  the  plaintiff  the  following  questions: 
"Haven't  you  very  frequently,  while  a  conductor  on  the  Louis- 
ville &  Nashville  Railroad,-  had  trouble  with  passengers.^" 
Is  it  not  a  fact  that  you  were  discharged  from  the  Louisville 
&  Nashville  Railroad  Company  because  of  trouble.?"  The 
defendant  separately  objected  to  each  of  these  questions,  upon 
the  ground  that  each  called  for  irrelevant  and  immaterial 
evidence,  the  court  overruled  each  of  such  objections,  and  the 
defendant  separately  excepted.  To  each  of  such  questions 
the  witness  replied  in  the  negative.  The  plaintiff  then  asked 
the  witness  'Mf  he  had  not  been  discharged  from  the  Louisville 
&  Nashville  Railroad  Company  since  the  occurrence."  The 
defendant  objected  to  this  question,  as  calling  for  irrelevant 
and  immaterial  evidence,  and  duly  excepted  to  the  court's 
overruling  his  objection.  Upon  the  witness  answering  that 
he  and  the  superintendent  of  one  of  the  divisions  of  the  Louis- 
ville &  Nashville  had  disagreed,  and  he  had  left  the  service  of 
that  division,  and  had  gone  to  work  for  another  division  of 
the  Louisville  &  Nashville  Railroad  Company,  he  was  then 
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asked  the  following  question :  ''Was  not  that  difference  be- 
cause of  trouble  with  passengers?"  The  defendant  objected 
to  this  question  as  calling  for  irrelevant  and  immaterial  evi- 
dence. The  court  overruled  the  objection,  and  the  defendant 
duly  excepted.  The  plaintiff  then  asked  the  witness,  by  sep- 
arate questions,  if  he  was  not  in  the  habit  of  using  profane 
language,  and  if  he  was  not  a  drinking  man.  The  defendant 
separately  excepted  to  each  of  these  questions,  as  calling  for 
irrelevant  and  immaterial  evidence,  and  separately  excepted 
to  the  court's  overruling  each  of  such  objections. 

The  defendant  reserved  a  separate  exception  to  each  of  the  fol- 
lowing portions  of  the  court'soral  charge  to  the  jury:  **(i)  In 
addition  to  the  wrongful  ejection,  it  is  alleged  in  that  case  that 
it  was  willfully,  maliciously,  and  forcibly  done.  Well,  those 
allegations  as  to  the  manner  of  the  ejection  are  put  in  there 
for  the  purpose  of  entitling  the  plaintiff  to  punitive  damages. 
(2)  In  the  first  place,  if  you  find  from  the  evidence  that  the 
plaintiff  was  wrongfully  ejected, — that  is,  he  had  a  ticket  that 
entitled  him  to  ride  on  that  railroad  car, — and  that  the  con- 
ductor refused  to  let  him  ride  on  the  ticket,  and  put  him  off 
the  train,  why,  then,  it  was  a  wrongful  ejection.  If,  in  addi- 
tion to  that,  he  was  rude  and  insulting,  why,  then,  the  plain- 
tiff would  be  entitled  to  recover  additional  damages,  in 
addition  to  what  he  has  actually  suffered,  by  way  of  punish- 
ment, if  it  was  done  as  alleged  in  that  particular  count.  (3) 
Plaintiff  alleges  that  it  was  willfully  and  maliciously  done. 
Well,  'maliciously,'  in  the  legal  acceptation  of  the  term,  has 
somewhat  of  a  different  meaning  from  the  ordinary  accepta- 
tion of  the  word.  Ordinarily,  'maliciously'  means  ill  will. 
Where  a  person  is  said  to  have  'malice,'  in  the  common 
acceptation  of  the  term,  it  means  ill  will  against  the  person, 
but  in  its  legal  sense  it  means  a  wrongful  act  done  inten- 
tionally, without  just  cause  or  excuse.  This  is  the  legal 
definition  of  'malice,' — a  wrongful  act,  done  intentionally, 
without  just  cause  or  excuse.  (4)  Well,  there  being  nothing 
on  the  ticket  to  show  that  it  was  not  good  beyond  that  time, 
why  it  would  entitle  the  plaintiff  to  ride  on  it  for  any  unlimited 
time,  unless  he  knew  when  he  bought  it  that  it  was  only  good 
for  that  day.  (0  So,  you  see,  in  order  to  recover  anything 
beyond  the  actual  damages  that  the  plaintiff  may  have  suffered 
in  this  case,  the  evidence  must  reasonably  satisfy  your  minds 
that  the  conductor  went  further  than  was  necessary,  not  only 
that  he  ejected  him  wrongfully,  but  he  did  it,  as  alleged  in  the 
complaint,  willfully,  maliciously,  forcibly,  and  rudely.  If  you 
find  that  he  did,  then  the  plaintiff  would  be  entitled  to  recover 
such  punitive  damages  as  the  jury  may  think  proper  to  award 
him;  the  amount  of  the  recovery  being  left  on  that  particular 
item  to  the  sound  discretion  of  the  jury,  to  be  wisely  and  im- 
partially exercised,  in  view  of  all  the  circumstances  shown  in 
the  case." 

The  court,  at  the  request  of  the  plaintiff,  gave  to  the  jury 
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the  following  written  charges:  "(i)  Gentlemen  of  the  Jury: 
I  charge  you  that  there  is  nothing  whatever  on  the  ticket 
limiting  the  time  within  which  it  might  be  used,  nor  is  there 
anything  on  it  to  show  the  purchaser  that  it  was  not  at  his 
discretion  to  use  it  when  he  was  disposed  to  do  so,  and  the 
company  cannot,  after  selling  a  ticket  of  that  sort,  limit  its  use 
by  any  directions  or  instructions  to  their  agents,  not  made 
known  to  the  plaintiff.  (2)  Gentlemen  of  the  Jury:  If  you 
should  Rnd  for  the  plaintiff,  I  charge  you  that  humiliation  and 
indignity,  if  suffered  by  him  from  the  ejection,  are  also  ele- 
ments of  actual  damages,  and  that  you  must  take  them  into 
consideration  in  arriving:  at  the  amount  of  your  verdict.  (3) 
The  court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  wrongfully  ejected  from  the 
defendant's  car  by  its  conductor,  and  that  such  ejection  was 
accompanied  with  insulting  or  contemptuous  language  or 
demeanor  on  the  part  of  such  conductor,  then  the  jury  may 
allow  the  plaintiff  punitive  damages,  not  to  exceed  $2,000. 

(4)  The  court  charges  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff  was  ejected  from  the  defendant's 
car  by  its  conductor,  after  plaintiff  has  tendered  such  conductor 
a  ticket  entitling  him  to  ride  on  such  car,  and  that  such  con- 
ductor knew  at  the  time  that  he  ejected  the  plaintiff  that 
plaintiff  had  the  right  to  ride  on  such  ticket,  then  the  jury 
may  allow  the  plaintiff  punitive  damages,  not  to  exceed  $2,000. 

(5)  Gentlemen,  I  charge  you  that  if  you  find  for  the  plaintiff, 
and  believe  that  plaintiff  suffered  humiliation  and  mortifica- 
tion from  the  ejection  alone,  then  these  are  elements  of  actual 
damage,  and  you  must  take  these  elements  into  consideration 
in  making  up  your  verdict. ' ' 

The  defendant  separately  excepted  to  each  of  these  charges, 
and  also  separately  excepted  to  the  court's  refusal  to  give  each 
of  the  following  charges  requested  by  it:  **(i)  The  court 
charges  the  jury  that  if  they  believe  from  the  evidence  that 
either  the  plaintiff  lied  or  the  witness  Nabors  lied  in  regard  to 
a  material  question  in  this  case,  and  the  jury  cannot  tell,  to 
their  reasonable  satisfaction,  which  did  the  lying,  then  they 
should  find  the  issue  as  to  which  such  difference  exists  in  favor 
of  the  defendant.  (2)  The  court  charges  the  jury  that,  even 
if  they  believe  from  the  evidence  that  plaintiff  was  wrongfully 
ejected  from  the  train,  they  would  not  be  authorized,  under 
the  evidence  in  this  case,  to  find  a  verdict  for  the  plaintiff  for 
more  than  the  amount  of  the  actual  damages  that  the  evidence 
may  show  that  plaintiff  sustained." 

There  were  verdict  and  judgment  for  the  plaintiff,  assessing 
his  damages  at  $250.  The  defendant  appeals,  and  assigns  as 
error  the  several  rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

Gregory  L.  &  H.  T.  Smith,  for  appellant. 

J.  Ralston  Burgett,  Jr.,  and  R.  T.  Ervin,  for  appellee. 
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SHARPE,  J.  A  railroad  company  is  not  bound  to  con- 
tract for  carriage  in  the  indefinite  future,  and,  therefore,  in 
selline  tickets  to  passengers,  it  may  lawfully  limit  the  time 
within  which  they  are  to  be  used.  Such  a  limit  may  be  fixed 
by  agreement,  which,  like  other  agreements  not  controlled  by 
statute,  may  be  either  express  or  implied.  A  ticket  like  the 
one  exhibited  in  the  complaint,  being  silent  as  to  the  time 
when  the  journey  shall  be  commenced,  would,  if  standing 
alone,  be  construed  as  evidencing  an  intention  on  the  carrier's 
part  not  to  restrict  that  time.  But  such  a  ticket  contains 
nothing  inconsistent  with  an  agreement  for  limiting  its  use, 
and  the  same  lAay  be  shown  by  evidence  aliunde,  if  it  exists. 
If  when  defendant  issued  the  ticket  in  question  it  maintained 
in  force  a  rule  of  which  plaintiff  had  notice,  providine  such 
tickets  should  be  good  for  continuous  passage  beginning  on 
the  date  of  sale  only,  then  the  parties  would  be  presumed  to 
have  contracted  with  reference  to  the  rule,  and  to  have  made 
the  same  a  part  of  the  contract.  If  notice  of  such  rule  was 
indorsed  on  the  ticket,  it  would  likewise  be  presumed  that  it 
was  read  by  the  plaintiff.  It  was  possible,  however,  for  the 
rule  to  have  been  disused  or  waived.  The  special  pleas  do 
not  negative  such  disuse  or  waiver,  and  therefore  fail  to  meet 
the  averment  of  the  complaint  that  the  ticket  was  unlimited, 
which  averment  goes  not  merely  to  what  appears  on  the  face 
of  the  ticket,  but  negatives  restrictions  imposed  in  any  form 
upon  its  use.  But  that  averment  was  put  in  issue  by  the  plea 
of  not  guilty.  Under  that  plea  there  was  received  evidence 
tending  to  show  that  the  ticket  offered  by  plaintiff  bore, 
stamped  thereon,  the  words,  **Good  for  continuous  passage 
beginning  on  the  date  of  sale  only.  '*  If  this  be  true,  the  stipu- 
lation so  appearing  on  the  ticket  must  be  taken  as  expressive 
of  a  condition  upon  which  the  ticket  was  issued  and  accepted, 
and  as  such  binding  on  the  plaintiff.  The  ticket  introduced 
in  evidence  by  plaintiff,  and  claimed  by  him  to  have  been 
offered  the  conductor,  bore  no  such  words.  This  conflict  in 
evidence  made  a  question  for  the  jury's  determination.  Their 
province  in  that  regard  was  clearly  invaded  by  the  first 
instruction  given  at  plaintiff's  request,  which  asserted,  amoner 
other  things:  "There  is  nothing  whatever  on  the  ticket 
limiting  the  time  within  which  it  might  be  used,  nor  is  there 
anything  on  it  to  show  the  purchaser  that  it  was  not  at  his 
discretion  to  use  it  when  he  was  disposed  to  do  so."  We 
interpret  this  charge,  as  the  jury  must  have  done,  to  have 
reference  to  the  ticket  which  was  in  fact  tendered  the  con- 
ductor. The  giving  of  it  was  error,  for  which  the  judgment 
must  be  reversed. 

A  similar  error  was  committed  in  that  part  of  the  court's 
oral  charge  indicated  by  the  fourth  exception  thereto.  The 
oral  charge  is  furthermore  faulty  in  asserting  that  plaintiff 
would,  under  given  circumstances,  be  entitled  to  recover  pun- 
itive damages.     Such  damages,  being  apart  from  compensa- 
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tion,  are  not  recoverable  as  a  matter  of  right.  Their 
imposition  is  discretionary  with  the  jury,  acting  with  reg:ard 
to  the  enormity  of  the  wrong:  and  the  necessity  of  preventing 
similar  wrongs,  i  Brick.  Dig.  523,  §  16;  Railroad  Co.  v. 
McLendon,  63  Ala.  266;  Shear.  &  R.  Neg.  §600;  Sedg.  Dam. 

477. 

We  discover  no  other  error  in  the  giving  or  refusing  of 
requested  charges,  or  in  the  parts  of  the  oral  charge  excepted 
to.  The  first  charge  refused  to  defendant  improperly  called 
for  separate  issues  to  be  tried  as  to  facts  disputed  in  testimony. 
Railroad  Co.  v.  Crocker,  95  Ala.  412,  11  South.  262. 

The  inquiries  made  of  the  conductor  concerning  difficulties 
had  by  him  with  other  passengers,  and  the  results  as  affecting 
his  employment,  were  about  immaterial  matters,  but  the 
testimony  elicited  thereby  was  not   injurious  to  defendant. 

Cross-examination  of  the  conductor  as  to  his  habits  of  drink- 
ing and  swearing  was  permissible,  as  testing  the  truth  of  his 
testimony  respecting  his  conduct  on  the  occasion  of  plaintiff's 
ejection  from  the  train. 

Reversed  and  remanded. 


FoLBY  €t  ux,  V.  Brunswick  Traction  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey^  Nov.  15^  1901.) 

[50  Atl.  Rep.  340.] 

Street  Railroads— Injury  to  Alighting  Passenger.* 

A  passenger,  in  alighting  from  a  streetcar  at  a  temporary  terminus 
selected  by  the  defendant,  stepped  upon  a  stone  in  the  highway,  and 
sustaine^l  injuries  for  which  she  brought  suit.  The  jury  was  in- 
structed that  the  plaintiff  could  recover  damages  if  the  place  selected 
by  the  defendant  for  her  to  leave  its  car  was  not  a  safe  one  for  that 
purpose :  held^  that  this  instruction  was  erroneous,  because  it  did  not 
submit  to  the  jury  the  question  of  the  defendant's  negligence,  which 
was  the  gravamen  of  the  action. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Action  by  John  Foley  and  wife  against  the  Brunswick  Trac- 
tion Company.  Judgment  for  plaintiffs,  and  defendant  brin(!:s 
error.     Reversed. 

The  plaintiff  was  a  passenger  on  one  of  the  defendant's 
cars,  and  in  alig^hting  on  the  highway  at  a  point  of  transfer 
received  the  injuries  for  which  she  broufifht  this  suit.  Her 
account  of  the  manner  in  which  she  received  her  injuries  is 
as  follows: 

**I  was  getting  off  the  car,  and  I  took  the   hand  rail. — took 

*A8  to  liability  for  inviting  passenger  to  alight  at  dangerous  place, 
see  Mensing  v,  Michigan  Cent.  R.  Co.  (Mich.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  223,  and  note,  225  et  seq. ;  5  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  572  et  seq. ;  9  Cent.  Dig.,  col.  1154  et  seq. ;  2  Rap.  &  Mack's 
Dig.  393  et  seq. 
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hold  of  it  to  get  down, — and  when  I  put  one  foot  down —  One 
foot  went  all  right  down,  but  when  I  went  to  put  down  the 
other  foot,  this  foot  turned.  There  was  a  stone.  The  foot  I 
put  down  first.  There  was  a  stone ;  and  there  was  loose  earth, 
and  a  stone  under  it ;  and  my  foot  turned,  and  threw  me  on 
my  side,  like  that;  and  there  was  a  big  stone  that  my  hip 
came  on.** 

Alan  H.  Strong,  for  plaintiffs. 
W.  P.  Voorhees,  for  defendant. 

GARRISON,  J.  (after  stating  the  facts).  The  first  excep- 
tion sealed  for  the  defendant  was :  ^'To  so  much  of  the  charge 
wherein  the  court  speaks  of  the  doctrine  which  applies  to  the 
duty  of  the  street  railroad  company  to  provide  places  at  its 
termini, — in  the  language  of  the  court. '  *  This  exception  suffi- 
ciently indicated  to  the  trial  judge  the  proposition  of  law  to 
which  it  referred,  which,  in  varying  phraseology,  but  with 
substantial  identity,  ran  through  the  whole  of  the  judicial 
instruction  to  the  jury.  The  doctrine  thus  challenged  was 
that:  '^When  the  passenger  has  reached  the  end  of  the  route, 
so  far  as  the  railroad  company  proposes  to  carry  that  passen- 
ger, and  where  he  must  get  off.  then  it  is  the  duty  of  the  rail- 
road company  to  provide  a  safe  place  for  him  to  get  off."  In 
other  parts  of  the  charge  the  jury  was  told  that:  **If  that 
place  where  they  put  a  passenger  off,  by  their  own  act, 
for  their  own  purposes,  is  unsafe  or  dangerous,  either  from 
latent  defects,  which  could  be  discovered  by  looking  for  them, 
on  the  part  of  the  company,  or  from  actual  defects  or  dangers 
in  the  street,  then  that  is  negligence  for  which  they  are 
chargeable,  because  the  passenger  getting  off  at  that  place  has 
a  right  to  presume  that  it  is  a  perfectly  safe  place  to  get  off, 
otherwise  the  company  would  not  put  him  off  there.*'  **It  is 
the  duty  of  the  company  in  that  case  to  have  the  whole  place 
in  proper  shape,  not  only  where  the  passenger  alights  from 
the  car,  but  until  he  gets  to  a  place  of  safety."  *'So,  in  this 
case,  whether  you  find  that  the  plaintiff  got  off  at  a  place 
where  there  was  an  excavation,  or  whether  you  find  that  she 
got  off  at  a  place  where  there  was  no  excavation,  if  you  find, 
under  the  evidence,  by  reason  of  any  thing  there  of  a  dangerous 
or  obstructive  character  she  was  injured,  that  is  a  fact  from 
which  you  may  find  such  negligence  as  will  entitle  her  to 
recover. ' '  Numerous  assignments  of  error  challenge  the  cor- 
rectness of  these  statements  of  law. 

The  citations  from  the  charge  show  that  the  jury  was 
instructed  that  the  plaintiff  could  recover  if  the  place  selected 
by  the  defendant  for  her  to  leave  its  car  was  not  a  safe  place 
for  that  purpose.  This  instruction  was,  we  think,  erroneous. 
Its  error  lay  in  this,  viz. :  That  it  gauged  the  liability  of  the 
defendant  not  by  the  quality  of  its  conduct,  but  by  the  results 
of  that  conduct,  thereby  covering  indiscriminately  injuries 
resulting  to  the  plaintiff  from  causes  preventable  by  the  exer- 
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cise  of  due  care  on  the  part  of  the  defendant  and  injuries  that 
might  have  happened  notwithstanding  the  exercise  by  the 
defendant  of  the  degree  of  care  legally  imposed  upon  it  as  a 
carrier  of  passengers.  The  distinction  is  fundamental,  since 
it  marks  the  difference  between  a  carrier's  liability  for  negli- 
gence and  its  guaranty  of  safe  carriage.  The  former  inheres 
in  the  implied  duty  owed  by  the  defendant  to  the  plaintiff; 
the  latter  does  not  so  arise,  and  was  not  within  the  undertake 
ing  of  the  defendant.  Hansen  v.  Railway  Co.,  64  N.  J.  Law, 
686,  46  Atl.  718. 

Furthermore,  in  a  case  like  the  present,  where  the  crux  is 
not  the  receipt  of  an  injury  by  the  plaintiff,  but  the  part  borne 
by  the  defendant  in  the  production  of  that  injury,  an  instruc- 
tion that  the  receipt  of  the  injury  by  the  plaintiff  was  a  fact 
from  which  the  jury  might  Rnd  such  negligence  as  would 
entitle  her  to  recover  damages,  was,  in  effect,  a  direction  of 
a  verdict  for  the  plaintiff.  It  did  not  leave  to  the  jury  the 
only  debatable  question,  viz.  the  culpable  character  of  the 
conduct  of  the  defendant. 

The  gravamen  of  the  plaintiff's  action  was  the  failure  of 
defendant  to  use  reasonable  care  for  her  safety  as  a  passenger ; 
hence  the  correct  instruction  would  have  been  that  the  defend- 
ant was  liable  for  the  plaintiff's  injuries  if  it  failed  to  take 
reasonable  precautions  to  see  that  the  place  provided  by  it  for 
her  discharge  was  a  safe  one  for  that  purpose.  If  this  language 
be  transposed  so  as  to  read  that  it  was  the  duty  of  the  defend- 
ant to  see  that  the  place  where  it  discharged  the  plaintiff  was 
a  safe  one  if  reasonable  precautions  would  make  it  so,  the 
doctrine  will  receive  an  apparent  emphasis,  although  upon 
analysis  each  statement  will  be  found  to  be  the  legal  equiva- 
lent of  the  other.  Whatever  be  the  form  of  words  employed,. 
the  idea  expressed  should  be  that  the  guilt  of  the  defendant 
is  to  be  measured  by  the  degree  of  care  it  has  put  forth  for  the 
plaintiff's  safety,  and  not  by  the  degree  of  success  attendant 
upon  its  efforts.  It  is  true  that  a  state  of  facts  might  be  pre- 
sented in  which  the  distinction  above  indicated  would  be  in 
a  measure  academic,  rather  than  practical.  The  facts  of  the 
present  case,  however,  are  not  of  this  sort,  for,  owing  to  the, 
nature  of  the  casualty,  and  the  indeterminate  size,  character, 
and  location  of  the  object  that  caused  it,  the  point  of  the  case 
was  whether  such  an  object  as  that  which  caused  the  plaintiff's 
fall  would,  in  the  exercise  of  reasonable  care  by  the  defendant, 
have  been  discovered,  and,  if  discovered,  have  been  removed. 
There  was,  doubtless,  a  degree  of  circumspection  that  would 
have  discovered  the  stone  in  the  highway,  whatever  its  size 
or  location  mieht  have  been,  and  a  degree  of  caution  that 
would  have  prompted  either  its  removal  or  the  selection  of 
some  other  place  as  a  temporary  terminus;  but  whether  such 
circumspection  and  such  caution  were  required  of  the  defend- 
ant depended  upon  the  reasonableness  of  its  exercise,  and 
that  question  was  not  left  to  the  jury.     It  may  be  that  the  jury, 
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notwithstanding  the  undisputed  fact  that  the  plaintiff  fell 
while  alighting  upon  the  highway,  would  have  found  that  the 
stone  that  caused  her  to  fall  was  so  small  iu  size,  and  so  con- 
cealed from  view,  or  was  so  connected  with  the  roadway,  that 
the  defendant,  in  the  exercise  of  reasonable  care,  would  not 
have  noted  its  presence,  or  have  foreseen  the  danger  of  failini: 
to  remove  it.  It  was  the  defendant's  rieht  to  have  that  ques- 
tion submitted  to  the  jury.  The  question  that  was  submitted 
to  the  jury  did  not  give  the  defendant  its  right  in  this  respect, 
for,  while  the  occurrence  of  the  accident  demonstrated  the 
unsafe  character  of  the  place  at  which  the  plaintiff  was  invited 
to  alight,  it  could  not  lawfully  be  permitted  to  establish  also 
the  negligence  of  the  defendant,  which,  upon  this  writ  of  error, 
was  the  effect  given  to  it  by  the  verdict. 

The  reversal  of  the  judgment  necessitated  by  these  consider- 
ations is  not  affected  by  the  fact  that  the  defendant  was 
charged  by  the  plaintiff  with  the  breach  of  an  alleged  duty  to 
maintain  the  highway  at  the  point  in  question.  The  instruc- 
tion that  has  been  considered  was  given  to  the  jury  in  the 
alternative,  and  hence  was  injurious  to  the  defendant  if 
inapplicable  to  either  of  the  conditions  that  the  plaintiff 
essayed  to  prove. 

The  judgment  is  reversed. 


Lexington  Ry.  Co.  v.  Cozine. 

{Court  of  Appeals  of  Kentucky,  Oct,  2j,  igoi.) 

[64  S.  W.  Rep.  848.] 

Master  and  Servant— Malicious  Assault  by  Conductor  on  Passenger- 
Punitive  Damages.* 
It  was  proper  to  authorize  a  jury  to  award  punitive  damages  against 
a  street  railroad  corporation    for  a  malicious  assault  by  a  conductor, 
in  the  course  of  his  employment,  upon  a  passenger. 

Appeal  from  circuit  court,  Fayette  county. 

**To  be  ofi&cially  reported.'* 

Action  by  Walter  H.  Cozine  against  the  Lexineton  Railway 
Company  to  recover  damages  for  personal  injuries.  Judgment 
for  plaintiff,  and  defendant  appeals.     Affirmed. 

Morton  &  Darnall,  for  appellant. 

Jas.  G.  Denny  and  Geo.  Denny,  for  appellee. 

BURNAM,  J.  This  action  was  instituted  by  plaintiff 
against  the  defendant  to  recover  damages  for  a  malicious 
assault  made  upon  him  by  one  of  the  defendant's  employees 
in  the  course  of  his  employment.  It  is  alleged  by  plaintifi 
that  he  was  a  passenger  on  one  of  defendant's  cars,  and  had 
paid  the  usual  fare;  that  the  defendant's  conductor  in  charge 

*See  Birmingham  Ry.    &  Electric  Co.  v.  Baird    (Ala.),    22   Am.    & 
Eng.  R.  Cas.,  N.  S.,  909,  and  note,  924  et  seq. 
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of  the  car,  without  provocation,  wantonly  and  maliciously 
assaulted,  beat,  and  bruised  him.  A  general  demurrer  was 
filed  to  the  petition,  and  also  a  motion  to  make  it  more  specific. 
Both  were  overruled.  The  defendants  thereupon  answered 
that  the  plaintiff  made  an  assault  upon  their  conductor  at  the 
time  and  place  mentioned  in  the  petition,  and  would  have 
beat,  bruised,  and  ill-treated  him  if  he  had  not  immediately 
defended  himself;  that  the  conductor  used  no  more  force  than 
was  necessary  to  defend  himself,  and  in  so  doing  did  beat  and 
bruise  plaintiff.  But  they  deny  that  such  action  was  wanton 
or  malicious  or  done  with  their  knowledge  or  assent.  The 
reply  denied  that  plaintiff  had  made  an  assault  upon  defend- 
ant's conductor,  or  that  the  conductor  used  no  more  force 
than  was  necessary  to  defend  himself.  Upon  this  issue  a  trial 
was  had,  which  resulted  in  a  verdict  for  the  plaintiff. 

The  facts  attending  the  assault,  as  testified  toby  a  number  of 
witnesses,  were  substantially  as  follows:  Plaintiff  boarded 
defendant's  car,  paid  his  fare,  and  requested  to  be  let  off  at 
the  Lexington  Laundry.  As  the  car  approached  the  laundry, 
plaintiff  signaled  to  the  conductor  to  stop.  Failing  to  attract 
his  attention,  he  reached  up  to  pull  the  bell  cord,  but  by  mis- 
take got  hold  of  the  wrong  cord,  and  rung  up  a  fare.  The 
conductor  thereupon  came  back  and  asked  what  he  rang  the 
bell  for,  and  said,  **You  owe  me  a  nickel."  Plaintiff  re- 
sponded, "I  have  already  paid  you,  but  I  will  give  you  another 
nickel"  and  shoved  it  along  the  seat,  and  at  the  same  time 
arose  for  the  purpose  of  alighting.  The  car,  however,  did  not 
stop,  and  he  remarked  to  the  conductor,  **If  you  do  not  stop 
the  car,  I  will  ring  the  bell  again."  At  the  time  he  said  this 
he  was  holding  to  the  side  of  the  car  with  both  hands,  and 
standing  on  the  footboard.  The  conductor  responded,  ''No, 
damn  you!  you  wont,"  and  immediately  struck  him  twice  in 
the  face,  bruising  one  eye  and  cutting  a  gash  in  his  face. 
Plaintiff  was  a  cripple,  and  partially  paralyzed  in  both  legs 
from  the  knees  down,  and  was  making  no  effort  at  all  to  assault 
or  otherwise  injure  the  conductor. 

At  the  close  of  the  testimony  the  court  instructed  the  jury, 
first,  that  they  should  find  for  the  plaintiff,  **unless  they  should 
believe  from  the  evidence  that  at  the  time  defendant's  agent, 
J.  L.  Lloyd,  assaulted  the  plaintiff,  said  Lloyd  believed, 
and  had  reasonable  grounds  to  believe,  that  plaintiff  was 
then  and  there  about  to  assault  said  Lloyd,  and  that  it 
was  necessary,  or  to  said  Lloyd,  reasonably  appeared  to 
be  necessary,  to  strike  the  plaintiff,  to  avert  the  danger 
that  had  arisen,  or  appeared  to  said  Lloyd  to  have  arisen,  to 
him  at  the  hands  of  the  plaintiff.  (2)  If  the  jury  believed 
from  the  evidence  that  at  the  time  Lloyd,  the  defendant's 
agent,  assaulted  the  plaintiff,  said  Lloyd  believed,  and  had 
reasonable  erounds  to  believe,  that  he  was  then  and  there  in 
danger  of  some  personal  violence  at  the  hands  of  plaintiff, 
«and  it  was  necessary,  or  to  said  Lloyd  reasonably  appeared 

23  (N  s)  A  &  E  R  Casr— 40 


626  CAltRIBSS  OF  PASSENGERS  Vol  XXHI 

(ns) 
Lexiagrton  Ry.  Co.  v.  Cosine 

to  be  necessary,  to  assault  the  plaintiff  to  avert  the  danger^ 
and  if  the  jury  further  believe  from  that  evidence  that  said 
Lloyd  used  more  force  to  repel  the  violence  than  at  the  time 
reasonably  appeared  to  be  necessary,  the  jury  should  find  for 
the  defendant. "  The  third  instruction  defined  the  measure 
of  compensation  and  further  told  the  jury  that,  if  they  believed 
from  the  evidence  that  the  assault  made  upon  the  plaintiff 
was  inspired  by  malice  on  the  part  of  said  Lloyd  towards  the 
plaintiff,  they  might  allow  the  plaintiff  punitive  damages,  by 
way  of  punishment. 

It  is  contended  by  appellant  that,  as  the  reply  failed  to  deny 
the  averment  of  the  answer  that  the  assault  by  the  defend- 
ants'  conductor  "was  made  without    their    knowledge    or 
assent,"  the  court  erred  in   the  third   instruction,  in  allowing 
the  jury  to  impose  punitive  or  exemplary  damages  because  of 
the  malice  of  their  conductor ;  in  other  words,  that  the  court, 
under  the  pleadings  and  facts  of  the  case,  erred  in  submitting 
to  the  jury  the  question  of  punitive  damages  at  all.     There  is 
perhaps  no  question  of  law   in   which  there  has  been  greater 
diversity  of  opinion  by  courts  of  last  resort  than  whether  a 
corporation  is  liable  for  exemplary  damages  for  the  unauthor- 
ized malicious  acts  of  its  agents  or  servants,  committed  in  the 
course   of  their  employment.     The  doctrine  of  the  federal 
courts  upon  this  question,  as  settled  by  recent  decisions  of  the 
supreme  court  of  the  United   States,  is:     ** First,  that  a  cor- 
poration is  not  liable  to  exemplary  damages  except  where  a 
natural  person  would  be  liable  to  such   damages  for  a  similar 
act  done  by  his  agent  or  servant;  second,  that  a  natural  per- 
son is  not  generally  liable  for  such  damages  except  where  he 
has  commanded  the  doing  of  the  oppressive  act,  or  subse- 
quently ratified  it.''     See  Railroad  Co.  v.  Prentice,  147  U.  S. 
loi,  13  Sup.  Ct    261,  37  L.   Ed.  97.     The  opinion,  however, 
concedes  that  corporations  may   be  liable  to  exemplary  dam- 
ages for  the  act  of  an  agent  within  the  scope  of  his  employ- 
ment, provided  the  criminal  intent   necessary   to  warrant  the 
imposition  of  such  damages  is  brought  home  to  the  corpora- 
tion.    And  this  rule  of  the  federal  courts  is  in  accord  with  the 
principle  announced  by  a  number  of  state  courts  in  passing 
upon  the  question.     But,  on  the  other  hand,  a  great  majority 
of  the  American  state  courts  hold  that  a  corporation  is  liable 
in  exemplary  damages  for  the  willful,  malicious,  oppressive, 
insulting,  or  fraudulent  act  of  its  servant,  although  it  had 
not  precisely  authorized  or  subsequently  ratified  it,  if  the  act 
was  committed  by  the  servant  in  the  course  of  his  employment, 
and  while  acting  within   the  scope  of  his  authority.     See 
Hutch.  Carr.  §  815a,  and  5  Thomp.  Corp.  §  63^8.     In  discuss- 
ing this  question,  Mr.  Wood,  in  his  work  on  Railroads   (sec- 
tion 317,  p.  1417),  says:     **It  was  at  one  time  regarded  as 
improper  to   hold  the   principal    liable    for  the  willful  or 
malicious  acts  of  his  agents,  and  consequently  exemplary  dam- 
ages were  not  recoverable  against  a  corporation  for  the  act  of 
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its  servants  unless  it  was  shown  that  it  authorized  or  had 
ratified  the  act.  But,  since  it  is  now  almost  universally  held 
that  the  master  is  liable  for  the  willful  and  even  malicious  acts 
of  his  servant  in  the  line  of  his  duty,  the  rule  which  is  now 
generally  held  in  the  better  class  of  cases,  that  exemplary 
damages  may  be  given  against  a  corporation  for  injuries  in- 
flicted by  its  servant  willfully  or  maliciously,  and  whether 
authorized  or  ratified  by  it  or  not,  seems  to  us  to  be  consistent 
and  just,  especially  when  the  action  is  for  personal  injuries 
received  by  a  passenger  to  whom  the  company  owes  a  contract 
duty,  and  in  some  of  the  states  such  damages  are  provided  for 
by  statute. ' '  The  rule  laid  down  by  Sutherland  is :  *  *  If  a  cor- 
poration like  a  railroad  company  is  guilty  of  an  act  such  as 
in  the  case  of  an  individual  would  subject  him  to  exemplary 
damages,  they  would  be  equally  liable  to  such  damages.  And 
when  the  servants  of  the  corporation  engaged  in  the  carriage 
of  passengers  are  guilty  of  such  acts  or  conduct  in  the  per- 
formance of  their  duties,  in  the  transportation  of  the  injured 
party  as  a  passenger,  as  would  subject  them  to  damages  of 
this  nature,  the  corporation  is  also  liable  to  punitive  damages, 
without  proof  that  they  directed  or  ratified  such  acts  or  con- 
duct.*' See  Suth.  Dam.  p.  271.  Pierce,  R.  R.  §  305,  says: 
'^Although  compensation  for  the  injury  is  the  usual  measure 
of  damage,  other  damages  in  addition  have  been  allowed 
where  the  author  of  the  injury  committed  it  maliciously,  will- 
fully, or  even  recklessly,  or,  according  to  some  authorities,  with 
gross  carelessness.  Such  supplementary  damages  are  called 
*  exemplary.'  "  Time  does  not  permit,  nor  is  it  needful,  that 
we  should  undertake  to  cite  the  numerous  cases  in  which 
this  rule  has  been  followed  in  other  states.  It  is  sufficient  to 
say  that  it  is  too  firmly  grounded  in  the  jurisprudence  of  this 
state  to  be  now  questioned.  It  has  been  emphatically  approved 
in  Railroad  Co.  v.  Ballard,  85  Ky.  311,  3S.  W.  530,  7  Am.  St. 
Rep.  600;  Same  v.  Mitchell,  S7  Ky.  327,  8  S.  W.  706;  Same 
v.  Long,  94  Ky.  410,  22  S.  W.  747, — and  in  numerous  other 
cases.  And  while  there  is  nothing  in  this  record  to  show  that 
appellants  either  authorized  or  approved  the  conduct  of  their 
conductor  in  this  transaction,  yet  he  was  clearly  acting  in 
the  line  of  his  employment  at  the  time  of  his  brutal  and 
unjustifiable  assault  upon  a  passenger  who  was  entitled  to  his 
care  and  protection,  and  the  case  is  clearly  brought  within  the 
rule  of  law  which  authorized  the  instruction  complained  of. 
Judgment  affirmed. 
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{Supreme  Court  of  Indiana y  Nov,  22 ^  igoi.) 

[61  N.  E.  Rep.  936.] 

Contributory  Negligence — Constitutionality  of  Statute  Dispensing  with 
Allegations  of.* 
Act  Feb.  17,  1899,  dispensing  with  allegations  negativing  contribu- 
tory negligence  in  actions    for   personal   injuries,    is  not  unconstitu- 
tional as  a  special  law  regulating  the  practice. 

Same — Failure  to  Aver  Due  Diligence  in  Providing  Medical  Attention. 

In  an  action  by  a  husband  to  recover  damages  on  account  of  loss  of 
services  of  his  wife  inconsequence  of  defendant's  negligence,  failure 
to  aver  that  he  used  reasonable  diligence  to  provide  medical  attention 
and  other  care  for  his  wife  does  not  render  the  complaint  insufficient. 

Personal  Injuries — Dannages  for  Loss  of  Wife's  Society.f 

Though,  in  such  action,  the  husband  alleges  that  the  injury  to  his 
wife  had  resulted  in  her  permanent  disability,  on  its  being  shown 
that  he  was  deprived  of  his  wife's  society  and  services,  even  tempo- 
rarily, he  is  entitled  to  recover  for  such  time  as  such  disability  lasted. 

Same — Same — Evidence  of  Physician  as  to  Necessity  of  Surgical  Oper- 
ation to  Relieve  Injured  Wife. 
Evidence  of  the  family  physician  that,  in  his  opinion,  a  surgical 
operation  might  become  necessary  to  relieve  plaintiff's  wife,  as  to 
the  reasonable  charge  therefor,  and  of  the  expense  of  nursing  in  case 
such  operation  should  be  performed,  is  admissible  to  show  the  amount 
of  damages. 

Same — Same — Wife's  Loss  of  Sleep. 

Evidence  that  after  the  accident  and  injury  plaintiff's  wife  did  not 
sleep  well,  and  was  compelled  to  take  medicine  to  induce  sleep,  was 
admissible. 

Injuries  to  Passenger — Evidence  That  Defective  Platform  Causing  In- 
jury Was  Crowded. 
In  an  action  against  a  street  railway  company  by  a  husband  for 
injuries  to  his  wife,  caused  by  a  defective  board  in  the  platform  at 
one  of  the  company's  stations,  evidence  that  the  crowd  of  people  on 
the  platform  prevented  the  wife  from  seeing  the  hole  in  the  platform 
is  not  inadmissible  as  being  the  statement  of  a  conclusion,  and  not 
of  a  fact. 

Same — Same. 

Evidence  on  behalf  of  defendant  to  show  that  there  was  no  crowd ; 
that  on  Sundays,  at  the  hour  at  which  the  accident  happened,  but 
few  people  returned  to  the  city  by  defendant's  cars, — is  inadmissible, 
as  the  term  ^^few,"  as  used  and  applied  to  Sunday  travel  on  a  street 
railroad,  is  very  indefinite. 

Instructions. 

It  is  not  error  to  refuse  a  requested  instruction,  the  gist  of  which 
has  been  fully  covered  by  other  instructions. 

Injury   to    Passenger — Whether  Contributory  Negligence  as  Matter  of 
Law  to  Step  into  Hole  in  Platform. 
A  requested  instruction  in  an    action   by    a   husband  to  recover  for 
personal  injuries  to  his  wife   resulting    from  a   defective   board  in  a 
platform  at  one  of  defendant's  stations,    declaring   without  qualifica- 
tion that  the  wife  was   guilty    of   negligence   if  she  stepped  intb  the 

*As  to  the  necessity  of  negativing  contributory  negligence  in  dec- 
larations, see  Broslin  z/.  Kansas  City  M.  &  B.  R.  Co.  (Ala.),  9  Am.  A 
Eng.  R.  Gas.,  N.  S.,  99,  and  foot-note,  100;  5  Enc.  PI.  &  Pr.  1 ;  3 
Rap.  &  Mack's  Dig.  275  et  seq. 

tSee  15  Cent.  Dig.,  col.  2657  et  seq.;  5  Rap.  &  Mack's  Dig.  107# 
et  seq. 
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hole  or  on  a  rotten  board  without  looking*  or  takings  any  precaution 
to  ascertain  the  danger,  may  be  properly  refused,  as  the  situation 
may  have  been  such  that  she  could  not  see  the  hole,  or  the  appearance 
of  the  plank  may  not  have  indicated  a  defect. 

Same — Liability  for  Injury  to  Passenger  Stepping  into  Hole  in  Platform 
as  Affected  by  Crowoed  Condition  of  Platform. 
The  fact  that  a  crowd  on  the  platform  awaiting  a  car  pushed  plain- 
tiff's wife  into  the  defective  place  will  not  shift  the  responsibility 
for  the  injury  resulting,  as  defendant  is  bound  to  know  that  crowds 
would  congregate  on  its  platforms. 

Damages — Elements  of  in  Action  for  Personal  Injuries  to  Wife. 

The  question  on  the  matter  of  damages  to  be  recovered  is  what  were 
the  services  of  the  wife  to  the  husband  reasonably  worth,  and  an 
instruction  that  the  jury  should  consider  the  amount  the  husband  had 
accumulated  in  the  past  from  the  wife's  services  may  be  properly 
refused. 

Contributory  Negligence — Burden  of  Proof.* 

The  burden  of  establishing'  contributory  fault  on  the  wife's  part 
was  on  the  defendant. 

Damages— Pleading— Sufficiency  of  Allegation  to  Permit  Recovery  for 
Loss  of  Wife's  Society. 
Though  the  complaint  does  not,  in  so  many  words,  charge  that  in 
consequence  of  the  injury  to  the  wife  plaintiff  has  and  will  be  de- 
prived of  her  society,  where  the  averments  disclose  that  such  has 
been  the  result  of  the  accident,  damages  may  be  awarded  for  such 
loss. 

Same — Instruction  Failing  to  Limit. 

Where  in  every  part  of  the  charge  the  jury  are  told  that  everything 
done  by  them  must  be  done  **under  the  evidence,"  an  objection  to  a 
clause  that  damages  for  the  loss  of  companionship,  etc.,  might  be 
given,  in  that  it  did  not  limit  the  damages  to  such  as  were  shown  by 
the  evidence,  is  untenable. 

Same—  Prospective  Loss  by  Permanent  Disability. 

Where  the  calculation  on  appeal  in  such  action  to  show  that  the 
damages  awarded  are  excessive  does  not  take  into  consideration  pro- 
apective  loss  occasioned  by  the  permanent  disability,  the  verdict  will 
not  be  disturbed. 

Appeal  from  circuit  court,  Marion  county;  H.  C.  Allen, 
Judge. 

Action  by  David  Robinson  against  the  Indianapolis  Street 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     AfBrmed. 

F.  Winter,  S.  O.  Pickens,   and  W.  H.  Latta,  for  appellant. 
Eli  F.  Ritter  and  W.  S.  Doan,  for  appellee. 

DOWLING,  J.  Appellee  recovered  a  judgment  against  the 
appellant  for  damages  on  account  of  the  loss  of  the  services, 
etc.,  of  his  wife  in  consequence  of  an  injury  sustained  by  her 
through  the  alleged  negligence  of  the  appellant.  This  negli- 
gence, it  is  charged,  consisted  in  permitting  a  decayed  or 
broken  board  to  remain  in  the  floor  of  a  platform  at  one  of 
appellant's  stations.  While  appellee's  wife  was  crossing  this 
platform  on  her  way  to  appellant's  cars,  the  board  broke,  or 

♦See  Stewart  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  10  Am.  & 
£ng.  R.  Cas.,  N.  S.,  520,  and  note,  522;  7  Am.  &  Kng.  Enc.  Law 
(2d  Ed.)  451 ;  3  Rap.  &  Mack's  Dig.  295  et  seq. 
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she  stepped  into  a  hole   in   it,  and  was  permanently  injured 
and  disabled. 

The  appellant  insists  that  the  complaint  is  bad,  because  it 
does  not  negative  contributory  negrligence  on  the  part  of 
appellee  and  his  wife.  It  contends  that  the  act  of  February 
17,  1^99,  dispensing  with  this  allegation,  is  unconstitutional, 
for  the  reason  that  it  is  a  special  law  regulating  the  practice 
in  courts  of  justice.  Both  of  these  points  were  decided  other- 
wise in  Railway  Co.  v.  Robinson  (at  the  present  term  of  this 
court)  61  N.  E.  197. 

The  appellant  next  contends  that  the  complaint  is  insuffi- 
cient, because  it  does  not  aver  that  the  appellee  used  reasonable 
diligence  to  provide  medical  attention  and  other  care  for  his 
wife.  An  averment  of  this  character  was  not  necessary.  If 
the  failure  of  the  appellee  to  provide  such  attention  and  care 
prolonged  the  illness  and  disability  of  his  wife,  such  negligence 
was  matter  of  defense.  The  complaint  alleged  that  the  loss 
of  the  services,  etc.,  of  the  wife,  and  the  expenses  for  care 
and  medical  attention,  were  the  result  of  the  injury  sustained 
by  the  wife.  If  this  was  not  true,  and  if  the  effect  of  the 
injury  was  aggravated  by  the  failure  of  the  appellee  to  use 
ordinary  care  to  restore  the  health  of  his  wife,  this  neglect 
might  be  proved  under  the  general  denial  in  mitigation  of 
damages.  Such  neglect  would  not  destroy  the  right  of  action, 
but  would  affect  only  the  extent  of  the  damages  to  be 
recovered.  City  of  Waxahachie  v.  Connor  (Tex.  Civ.  App.) 
35  S.  W.  692:  Railroad  Co.  v.  Meech,  163  111.  305,  45  N.  E. 
290;  Taylor  v.  City  of  Springfield,  61  Mo.  App.  263. 

The  family  physician  of  the  appellee  had  testified  that,  in 
his  opinion,  a  surgical  operation  might  become  necessary  to 
relieve  appellee's  wife.  Over  the  objection  of  appellant,  he 
was  permitted  to  answer  the  question,  **What  would  be  a  rea- 
sonable charge  for  performing  that  operation.?*'  His  answer 
was,  **$250  to  $300."  It  is  true,  as  stated  by  counsel  for 
appellant,  that  the  appellee  alleged  in  his  complaint  that  the 
injury  to  his  wife  had  resulted  in  her  permanent  disability. 
But  he  was  not  compelled  to  prove  this  averment.  Under 
the  allegations  of  the  complaint,  if  it  appeared  from  the  proof 
that  the  appellee  was  deprived  of  the  services  and  society  of 
his  wife  in  consequence  of  an  actionable  injury  by  the  appel- 
lant, even  temporarily,  then,  upon  this  branch  of  the  case,  the 
appellee  would  be  entitled  to  recover  for  such  time  as  spch 
disability  lasted.  It  is  to  be  borne  in  mind  that  for  the  alleged 
injury  there  could  be  but  one  action  by  the  husband,  and  one 
recovery,  and  that  all  damages — past,  present,  and  prospective 
— must  be  included  in  the  verdict.  Town  of  Elkhart  v.  Ritter, 
66  Ind.  136;  City  of  North  Vernon  v.  Voegler,  103  Ind.  314, 
2  N.  E.  821.  The  appellee  had  the  right  to  show,  if  he  could, 
that  a  surgical  operation  would  probably  be  necessary  to  save 
the  life  or  to  relieve  the  sufferings  of  his  wife,  and  the  expense 
attending  the  operation.     The  appellee  owed  to  his  wife  the 
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daty  of  providing  for  her  whatever  surgical  and  medical  treat- 
ment her  case  demanded;  and,  if  there  was  a  probability  that 
an  operation  would  be  required,  it  was  proper  to  prove  the 
fact,  and  to  show  how  much  such  operation  would  cost  the 
appellee.  For  similar  reasons,  the  evidence  of  the  expense  of 
nursing  and  caring  for  appellee's  wife  in  case  an  operation 
should  be  performed  was  properly  admitted. 

Proof  of  the  fact  that  appellee's  wife,  after  the  accident  and 
injury,  did  not  sleep  well,  and  had  to  take  medicine  to  pro- 
duce sleep,  was  competent.  This  evidence  tended  to  support 
the  charge  that  appellee's  wife  was  sick,  and  in  a  disabled  con- 
dition. If  she  could  not  obtain  natural  rest,  and  had  to  resort 
to  narcotics  to  produce  sleep,  the  probable  result  would  be 
loss  of  strength  and  energy,  and  hence  inability  to  render  the 
services  for  the  loss  of  which  the  action  was  prosecuted.  On 
the  same  grounds  the  testimony  of  appellee's  wife  that  her 
sleep  was  disturbed,  and  that  she  did  not  get  sufficient  rest, 
was  properly  admitted. 

The  appellant  objected  to  the  admission  of  the  testimony  of 
appellee's  wife  that  the  crowd  of  people  on  the  platform  pre- 
vented her  from  seeing  the  hole  in  the  platform.  It  is  said 
that  this  was  the  statement  of  a  conclusion,  and  not  of  a  fact. 
We  think  it  was  the  statement  of  a  fact.  If  the  appellant 
wished  to  know  how  many  persons  constituted  the  crowd,  and 
where  they  were  with  reference  to  the  hole  in  the  platform 
and  to  the  appellee's  wife  at  the  time  of  the  accident,  and 
how  they  prevented  her  from  seeing  the  hole,  it  could  have 
asked  these  questions  upon  cross-examination,  or  it  could 
have  proved  the  facts  by  other  witnesses. 

The  court  excluded  the  testimony  of  one  Bruce,  a  witness 
for  appellant,  that  between  3  and  4  o'clock  p.  m.  on  Sunday 
during  the  summer  of  1899  but  few  people  returned  to  the  city 
by  appellant's  cars,  and  this  ruling  is  complained  of. 
There  was  no  error  in  this  decision.  The  term  '*few,'* 
as  used  in  the  proposed  evidence,  was  very  indefinite, 
and,  applied  to  Sunday  travel  on  a  street  railroad,  might 
have  meant  50  persons  or  500.  The  evidence,  if  ad- 
mitted, would  have  proved  nothing,  for  even  a  few  persons 
crowded  together  upon  a  narrow  platform  in  an  attempt  to 
get  upon  a  street  car  might  prevent  any  one  of  their  number 
from  seeing  a  defective  plank  in  the  floor  of  the  platform. 
Besides,  appellee's  wife  did  not  say  that  the  crowd  on  the 
platform  was  composed  of  intended  passengers.  The  crowd 
may  have  been  made  up  of  persons  who  had  just  arrived,  or 
who  were  there  for  some  other  purpose  than  returning  to  the 
city  on  appellant's  cars. 

The  appellant  next  complains  that  the  court  erred  in  refus- 
ing to  give  instructions  numbered  5,  7,  13,  17,  21,  and  24,  as 
requested  by  it.  The  record  shows  that  instruction  numbered 
5  was  given.  The  substance  of  instruction  numbered  7  was 
that  the  company  was  not   bound  in  law  to  know  of  the  exist- 
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ence  of  the  alleged  defect,  but  that  it  must  be  proved  by  a 
preponderance  of  the  evidence  either  that  the  company  had 
knowledge  of  the  alleged  defect,  or  that  the  company  failed  to 
make  such  inspection  of  its  premises  as  the  law  requires,  or 
that,  by  the  exercise  of  the  care  required  by  law,  the  defend- 
ant might  have  known  of  the  existence  of  the  defect,  and  of 
its  liability  to  produce  some  injury  to  persons  using  the  plat- 
form. 

Instructions  numbered  3,  4,  5,  and  6  which  were  given  at 
the  request  of  the  appellant  fully  covered  the  matter  contained 
in  instruction  numbered  7,  and  stated  the  law  quite  as  favor- 
ably to  the  appellant  as  it  had  any  right  to  ask.  Instruction 
numbered  7  was  a  mere  summing  up  and  repetition  of  instruc- 
tions numbered  .^,  4,  5,  and  6,  and  was  correctly  refused. 

Instruction  numbered  13,  asked  for  by  appellant,  was 
properly  refused  by  the  court,  because  it  declared  with- 
out qualification  that  appellee's  wife  was  guilty  of  negli- 
gence if  she  stepped  into  a  hole  in  the  platform,  or  upon 
a  rotten  board,  without  looking  where  she  was  stepping, 
or  taking  any  precaution  to  ascertain  the  danger.  If 
the  situation  at  the  time  of  the  accident  was  such  that  the 
woman  could  not  see  the  hole,  or  if  there  was  nothing  in  the 
appearance  of  the  decayed  plank  to  indicate  that  it  was  liable 
to  break,  she  was  not  negligent  in  stepping  into  the  hole  or 
upon  the  plank.  Without  these  qualifications,  the  proposed 
instruction  did  not  state  the  law. 

Instruction  numbered  17  undertook  to  shift  the  responsibility 
for  the  accident  to  appellee's  wife  from  the  appellant,  which 
maintained  a  defective  platform,  to  the  crowd  which  pushed 
appellee's  wife  into  a  place  of  danger,  or  prevented  her  from 
avoiding  the  place  by  the  exercise  of  ordinary  care.  But 
appellant  was  bound  to  know  that  crowds  might  congregate 
upon  its  platform,  and  that  injury  to  its  intended  passengers 
might  result  from  defects  in  its  platform  under  such  circum- 
stances. The  presence  and  struggle  of  the  crowd  to  get  upon 
appellant*s  cars  only  increased  the  danger  of  accidents  from 
the  unsafe  platform.  It  did  not  relieve  the  appellant  from 
responsibility  for  such  accidents.  It  is  settled  by  numerous 
decisions  that  railroad  companies  must  provide  means  by 
which  their  passengers  may  safely  enter  their  cars  at  stations, 
and  must  keep  their  platforms  provided  for  that  purpose  in  a 
safe  condition.  They  are  bound  to  know  that  if  platforms 
become  unsafe  the  lives  and  limbs  of  passengers  are  put  in 
peril.  Failure  to  keep  such  platforms  in  a  safe  condition  for 
the  use  of  passengers  entering  or  leaving  their  cars  is  a  neglect 
of  duty  which  makes  the  company  liable  to  persons  injured 
without  fault  on  their  part  by  reason  of  such  defective  plat- 
form. Railway  Co.  v.  Lucas,  119  Ind.  583,  21  N.  E.  968.  6 
L.  R.  A.  193;  Lucas  V.  Pennsylvania  Co.,  120  Ind.  205,  21  N. 
E.  972,  16  Am.  St.  Rep.  323;  Pennsylvania  Co.  v.  Marion, 
123   Ind.  415,  23  N.  E.  973,  7  L.  R.  A.  687,  18  Am.  St.  Rep, 
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330.  **  It  is  the  duty  of  the  company  to  provide  for  the  safe 
receiving  and  discharge  of  passengers.  It  is  bound  to  exercise 
the  strictest  vigilance  not  only  in.  carrying  them  to  their 
destination,  but  also  in  setting  them  down  safely,  if  human 
care  and  foresight  can  do  so.  Railroad  Co.  v.  Aspell,  23  Pa. 
147,  62  Am.  Dec.  323.**  Railroad  Co.  v.  White,  88  Pa.  327. 
This  statement  of  the  law  is  quoted  and  approved  in  Railroad 
Co.  V.  Buck,  96  Ind.  346,  357,  49  Am.  Rep.  168. 

Instruction  numbered  21  was  as  follows:  ''In  considering 
the  measure  of  plaiutiS^s  damage,  if  any,  it  is  proper  to  take 
into  consideration  the  amount,  if  anything,  which  the  plaintiff 
has  realized  and  accumulated  in  the  past  from  the  services  of 
his  wife,  over  and  above  the  expenses  of  her  support ;  and  if 
it  be  shown  by  the  evidence  that  he  realized  and  accumulated 
nothing  from  her  said  services  in  excess  of  her  support,  then 
you  may  consider  that  fact  also."  We  are  referred  to  no 
authority  in  support  of  this  statement  of  the  law,  nor  have  we 
been  able  to  discover  any.  The  question  was  not  how  much 
the  husband  had  realized  and  accumulated  in  the  past  from 
the  services  of  his  wife,  but  what  were  the  services  of  the 
wife  to  the  husband  reasonably  worth  .^  The  appellee  may 
not  have  realized  and  accumulated  anything  in  the  past  from 
the  services  of  his  wife,  and  yet  those  services  may  have  been 
most  valuable.  It  was  for  the  jury  to  determine  from  the  evi- 
dence what  that  value  was,  irrespective  of  the  actual  amount 
''realized  and  accumulated  in  the  past  in  excess  of  the  cost  of 
her  support." 

Instruction  numbered  24  in  effect  informed  the  jury  that 
they  might  consider  whether  the  physical  derangement  from 
which  it  was  claimed  appellee's  wife  was  suffering  was  the 
result  of  the  accident  complained  of  or  was  due  to  some  other 
cause.  This  subject  was  fully  covered  by  other  instructions 
given  by  the  court,  and  its  further  presentation  in  the  form 
proposed  by  appellant  was  not  necessary. 

In  addition  to  the  instructions  requested  by  the  appellant 
which  were  given,  the  court  gave  14  of  its  own,  which  covered 
every  feature  of  the  cause,  and,  we  think,  fairly  stated  the 
law.  None  of  the  objections  to  them  is  well  founded.  The 
second  informed  the  jury  that  the  burden  of  establishing  con- 
tributory fault  was  upon  the  defendant.  There  was  no  error 
in  this.  The  seventh  and  tenth  related  to  the  duty  of  tl\e 
appellant  to  provide  and  maintain  a  safe  platform  at  its  station 
for  the  use  of  passengers,  and  were  clearly  correct.  The 
eleventh  instruction  is  complained  of  because  it  told  the  jury 
that  they  might  give  to  the  appellee  damages  for  the  loss  of 
the  companionship  and  society  of  his  wife,  and  because  it  did 
not  limit  the  damages  to  those  shown  by  the  evidence.  While 
the  complaint  does  not,  in  so  many  words,  charge  that,  in 
consequence  of  the  injury  to  his  wife,  he  has  been  and  will  be 
deprived  of  her  society,  its  averments  plainly  disclose  that 
such  has  been  the  result  of  the  accident,  and  that  such  condi- 
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tion  is  likely  to  continue.  As  to  the  second  point  made  against 
this  instruction,  it  seems  clear  to  us  that  the  jury  could  not 
have  been  misled.  In  every  part  of  the  charge,  and  repeated 
in  this  instruction,  the  jury  were  told  that  everything  done 
by  them  must  be  done ^* under  the  evidence,'*  and  they  could 
not  have  understood  that  in  assessing  the  plaintiff's  damages 
they  could  go  outside  of  the  evidence.  The  repetition  of  the 
cautionary  words  in  every  sentence  of  the  instruction  was  not 
necessary,  and,  as  it  is  evident  that  the  appellant  could  not 
have  suffered  harm  from  the  instruction  as  framed,  we  must 
hold  that  the  objections  to  it  were  insufficient. 

It  is  insisted,  in  the  last  place,  that  the  damages  are  ex- 
cessive, and  the  appellant  presents  computation  which  indi- 
cates that  the  amount  allowed  was  larger  than  the  sum 
proved.  But  this  calculation  takes  no  account  of  prospective 
loss  occasioned  by  the  permanent  disability  of  the  wife,  and 
hence  is  incorrect.  There  is  nothing  in  the  assessment  made 
by  the  jury  to  indicate  that  they  were  influenced  by  improper 
instructions,  or  that  they  misunderstood  or  misapplied  the 
evidence. 

There  is  no  error  in  the  verdict.     Judgment  affirmed. 


Cambron  v.  Omaha  &  St.  L.  R.  Co. 

(Supreme  Cdurt  of  Missouri ^  Dec,  3^  1901,) 

[65  S.  W.  Rep.  745.] 

Injury  to  Brakeman  Coupling  Cars — Sufficiency  of  Petition  Failing  to 
Allege  That  Engineer  of  Backing  Train  Negligently  Failed  to  "Sea" 
Signals. 

A  petition  alleging  that  plaintiff,  a  brakeman  on  defendant's  freight 
train,  gave  the  engineer  signals  to  back  the  train  for  the  purpose  of 
making  a  coupling,  and  further  signals  indicating  the  distance  of 
the  car,  and  directing  the  engineer  to  decrease  the  speed  of  the  train, 
in  disregard  of  which  he  backed  the  train  so  fast  that  plaintiff,  who 
had  stepped  in  front  of  the  stationary  car  to  make  the  coupling,  was 
injured,  did  not  fail  to  state  a  cause  of  action  because  not  averring 
that  the  engineer  negligently  failed  to  "see*'  the  signals. 

Same — Contributory  Negligence  in  Going  between  Cars  before  Seeing 
That  Signals  Were  Observed.* 
Plaintiff's  action  in  going  between  the  cars  without  waiting  to  see 
if  the  engineer  was   observing   his    signals   was   not,  as  a  matter  of 
law,  contributory  negligence. 

Same— Negligence  of  Engineer  in  Not  Obeying  Signals— Instructions. 

In  an  action  against  a  railroad  company  for  personal  injuries  to  a 
brakeman  caused  by  the  engineer's  failure  to  obey  the  brakeman's 
signals,  an  instruction  requiring  the  jury  to  find  that  the  brakeman 
**gave  the  ensrineer  the  signals"  as  the  predicate  of  the  latter's  fail- 
ure to  obey  them,  when  considered  in  connection  with  a  subsequent 
charge  that,  if  the  circumstances  were  such  that  the  engineer  could 
not  see  the  signals,    there    could    be   no   recovery,    was  not  improper 

*As  to  contributory  negligence  in  going  between  cars  in  motion  to 
couple  or  uncouple  them,  see  O'Neill  v,  Chicago,  etc.,  R.  Co.  (Neb.), 
22  Am.  &  BJng.  R.  Cas.,  N.  S.,  578.  and  extensive  note.  582  et  seq. 
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because  permitting  recovery  regardless   of   whether  the  signals  were 
Been  or  not. 

Same— Sufficiency  of  Evidence  to  Show  That  Absence  of  Brake  Shoes 
Was  Cause  of  Accident. 
Where  a  brakeman  about  to  make  a  coupling  was  injured  by  the 
train  being  backed  too  rapidly,  and  it  appeared  there  were  no  brake 
shoes  on  the  engine,  though  they  were  used  on  all  properly  equipped 
engines,  the  brakes  being  useless  without  them,  and  the  fireman  tes- 
tified that  the  engineer  was  backing  **as  slow  as  he  could  hold  it," 
the  jury  were  justified  in  finding  that  the  absence  of  brake  shoes  was 
the  cause  of  the  accident. 

In  banc.  Appeal  from  circuit  court,  Nodaway  county; 
Gallatin  Craig,  Judge. 

Action  by  Lewis  Cambron  against  the  Omaha  &  St.  Louis 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

On  the  7th  or  8th  of  December,  1897,  the  plaintiff,  then  a 
young  man  22  years  old,  was  employed  by  the  defehdant  com- 
pany as  brakeman  on  a  local  freight  train  from  Stanberry, 
Mo.,  to  Council  Bluffs,  Iowa.  This  train,  as  indicated,  did 
the  local  work,  loading  and  unloading  freight  at  the  various 
stations,  and  switched  cars  to  and  from  the  side  tracks  at  the 
way  stations.  On  the  22d  day  of  February,  1898,  plaintiff 
was  head  brakeman  on  this  local  freight  train  eastbound  from 
Council  Bluffs  to  Stanberry.  When  the  train  reached  Burling- 
ton Junction,  one  mile  west  of  Roseberry,  the  conductor  told 
the  plaintiff  that  there  would  be  a  car  to  take  into  the  train  at 
Roseberry,  and  plaintiff  testified  that  he  went  to  the  engineer, 
Davidson,  and  told  him  they  were  to  get  the  car  at  Roseberry. 
Chattin,  the  rear  brakeman  on  the  same  train,  also  told  plain- 
tiff, and  saw  him  start  immediately  toward  the  engine.  The 
fireman  also  knew  the  car  was  to  be  taken  off  of  the  house 
track,  but  could  not  remember  who  told  him.  The  engineer, 
however,  testified  that  plaintiff  was  not  on  his  engine;  that 
he  did  not  see  or  know  of  the  presence  of  the  car,  and  did  not 
know  a  car  was  to  be  taken  on  at  that  station ;  and  that  the 
fireman  did  not  tell  him  the  car  was  four  or  five  car  lengths 
behind  the  train  after  it  stopped,  as  the  fireman  testified. 
Plaintiff  testified  that  the  car  was  in  plain  view,  so  that  one 
interested  in  the  work  of  the  train  could  see  and  know  which 
car  was  to  be  taken.  The  caboose  was  cut  off  at  the  station, 
and  the  train  stopped  east  of  the  switch  on  the  main  track, 
and  on  a  signal  from  plaintiff  backed  on  the  **house"  track. 
There  were  three  tracks  at  this  station, — the  main  track,  the 
passing  track,  and  the  house  track.  The  house  track  was 
north  of  the  main  track,  and  the  depot,  water  tank,  and  tool 
house  were  also  north  of  the  main  track,  and  the  house  track 
was  north  of  these  buildings.  The  car  to  be  taken  was  stand- 
ing on  the  house  track,  near  the  tool  house,  307  feet  west  of 
the  switch.  The  engine  was  headed  east,  and  the  engineer 
was  leaning  out  of  his  cab  window,  looking  back  for  signals 
from  plaintiff  for  the  management  of  the  train.     The  engineer 
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admitted  he  received  the  signal  to  back,  but  denies  that  he 
received  the  signals  indicating  the  car  was  four  or  five  lengths, 
or  that  the  fireman  so  told  him,  and  says  he  did  not  see  the 
car  on  the  house  track.  There  was  a  considerable  downgrade 
on  these  tracks  to  the  west.  When  the  train  had  passed  the 
switch  connecting  the  main  track  and  house  track,  the  engi- 
neer stopped  the  train,  the  plaintiff  threw  the  switch,  and 
signaled  the  engineer  to  back  down,  and  then  ran  ahead  to 
make  the  coupling,  and  when  near  the  car  to  be  taken  stepped 
on  the  track  to  set  the  pin  on  the  standing  car,  but  at  that 
moment  noticed  the  train  was  dangerously  near,  and  was  not 
slacking  its  speed.  He  attempted  to  step  out,  but  was  struck 
by  the  backing  train,  and  both  of  his  legs  were  crushed  so  as 
to  require  their  amputation.  It  appeared  in  evidence  that 
there  were  no  brake  shoes  on  the  engine,  thus  rendering  the 
engine  brakes  useless.  Plaintiff  did  not  know  this,  but  the 
engineer  testified  that  the  brake  shoes  had  been  off  for  about 
a  week;  that  he  had  previously  reported  that  fact  to  his 
superiors,  and  that  the  brakes  were  useless  without  the  shoes. 
Summers,  the  fireman,  also  testified  that  there  were  no  brake 
shoes  on  the  engine  on  the  trip  before  this.  He  further  testi- 
fied that  the  train  was  coming  back  **  pretty  fast"  for  that 
coupling.  Chattin,  the  rear  brakeman,  testified  that  he  saw 
the  train  was  coming  too  fast :  that  plaintiff  was  in  danger, 
and  he  called  to  him  to  get  out  of  the  way.  Notwithstanding 
the  testimony  of  the  engineer  that  he  did  not  know  that  he 
was  to  take  the  car  into  his  train  at  Roseberry,  there  was 
positive  testimony  that  he  was  advised  that  it  must  be  taken, 
and  that  the  fireman  told  him  the  car  was  four  or  five  lengths 
back;  and  this  testimony  is  corroborated  by  the  leaving  of  the 
caboose  at  the  depot,  and  the  stopping  of  the  train  at  the 
switch,  and  the  signals  to  back  on  the  house  track.  It  is  cer- 
tainly significant  that  the  engineer,  of  all  the  crew,  did  not 
learn  this  car  was  to  be  taken,  and  did  not  grasp  the  purpose 
of  all  these  movements  at  the  time,  all  happening  in  broad 
daylight  at  3  o'clock  in  the  afternoon.  The  evidence  further 
disclosed  that  there  were  three  kinds  of  signals  in  universal 
use  for  a  situation  like  that, — one  to  back  the  train,  one  show- 
ing the  distance  of  the  car  to  be  coupled  from  the  rear  end  of 
the  train,  and  one  to  slow  up.  Plaintiff  testified  he  gave  the 
signal  to  back  the  train,  and  followed  it  with  a  signal  that  the 
car  was  three  or  four  car  lengths  behind,  and  then  started, 
and  as  he  went  signaled  the  engineer  to  slow  up.  When  these 
signals  were  given,  the  engineer  was  sitting  on  the  right-hand 
side  of  the  engine,  with  his  head  out  of  the  window,  looking 
back  for  signals  from  plaintiff.  Plaintiff  gave  the  three  signals 
in  their  order  when  he  was  near  the  switch.  The  engineer 
says  he  got  the  signal  to  back  up,  but  did  not  see  the  others. 
Chattin,  the  rear  brakeman,  testified  he  saw  plaintiff  give  the 
car  length  signal.  The  engineer  says  it  was  his  duty  to  keep 
his  eye  down  the  track  and  watch  for  signals.     He  further  says 
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it  would  have  been  proper  for  plaintiff  to  have  given  the  car 
length  signal  at  the  switch  as  plaintiff  says  he  did,  and  that, 
if  he  had  seen  the  signals,  he  could  have  resrulated  the  speed 
of  the  train  so  as  to  stop  at  the  proper  place.  The  train  came 
back  at  a  rate  of  about  four  miles  an  hour.  The  engineer  tes- 
tified that  a  coupline  could  be  safely  made  when  the  train  was 
going  two  or  three  miles  an  hour;  that  he  was  in  fact  going 
four  miles  an  hour  down  grade  with  defective  brakes;  that, 
while  a  coupling  could  be  made  while  going  four  miles  an 
hour,  ** it  would  be  better  going  slower.**  Plaintiff  ran  to 
make  the  switch  at  the  rate  of  four  or  five  miles  an  hour,  but 
the  train  in  a  distance  of  300  feet  overtook  him,  and  it  was 
a  fair  inference  to  find  the  train  was  running  as  fast  or  faster 
than  plaintiff,  and  in  excess  of  the  reasonable  speed  for  mak- 
ing a  coupling.  Other  material  facts  may  be  stated  in  the 
course  of  the  opinion.  The  jury,  under  the  instructions  of  the 
court,  rendered  a  verdict  for  plaintiff,  and  assessed  his  dam- 
ages at  $15,000.  Defendant  appeals.  The  errors  assigned 
are  as  follows:  First,  refusal  to  sustain  defendant's  objection 
to  any  testimony  under  the  allegations  of  the  petition ;  second, 
the  giving  of  plaintiff's  instruction  numbered  i ;  third,  over- 
ruling motions  for  new  trial  and  in  arrest ;  fourth,  refusal  to 
sustain  demurrer  to  the  evidence. 

Ed.  E.  Aleshire  and  J.  G.  Trimble,  for  appellant. 
Frank  Hagerman  and  L.  H.  Waters,  for  respondent. 

GANTT,  J.  (after  stating  the  facts),  i.  The  first  prop- 
osition is  that  the  petition  on  its  face  stated  plaintiff  out  of 
court.  In  support  of  this  general  proposition  counsel  for 
defendant  specify  that  the  petition  fails  to  state  any  facts 
showing  a  negligent  failure  to  see  the  signals  which  the  peti- 
tion alleges  plaintiff  gave  the  engineer;  that  on  its  face  it 
shows  a  reckless  disregard  of  his  own  safety ;  that  he  placed 
himself  in  danger  without  taking  precautions  to  know  whether 
bis  signals  had  been  seen,  or  his  orders  obeyed.  We  think 
the  objection  was  properly  overruled.  Plaintiff  averred  his 
employment  on  the  train  as  brakeman ;  the  orders  to  take  a 
car  from  the  house  track  and  put  it  into  the  train;  that  when 
the  train  had  passed  the  switch  plaintiff  threw  the  switch,  and 
gave  said  engineer  a  signal  to  back,  and  also  then  and  there 
gave  said  engineer  signals  informing  him  how  many  car  lengths 
he  should  back,  and  afterwards  gave  him  the  signal  to  slow 
down.  He  observed  the  law  of  good  pleading  by  stating  the  fact 
that  he  gave  the  engineer  the  signals.  It  was  not  necessary 
he  should  plead  his  evidence,  or  to  state  how  he  knew  or  did 
not  know  the  engineer  saw  the  signals.  The  petition  distinctly 
charged  that  the  engineer  negligently  failed  to  observe  the  sig- 
nals. His  case  was  bottomed  on  the  theory  that  the  engineer 
did  see  the  signals.  Nor  does  his  petition  disclose  contribu- 
tory negligence  on  his  part.  It  averred  his  giving  of  the 
signals,  the  performance  of  his  duty  as  brakeman,  the  negli- 
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gence  of  the  engineer  in  backing  the  train  on  him  so  rapidly 
and  at  such  a  rapid  and  unsafe  rate  of  speed  that  he  could 
not  safely  make  the  coupling,  his  discovery  of  his  danger 
caused  by  the  engineer's  negligence,  his  attempt  to  escape, 
and  that  the  train  caught  him,  and  crushed  both  legs.  The 
petition  stated  a  good  cause  of  action,  and  the  burden  of  show- 
ing contributory  negligence  was  on  defendant.  The  motion  in 
arrest  was  properly  overruled  for  the  same  reason.  The  objec- 
tion that  the  petition  disclosed  the  negligence,  if  any,  was  that 
of  a  fellow  servant,  was  the  foreshadowing  of  the  assault  upon 
the  constitutionality  of  the  act  of  February  9,  1897,  render- 
ing railroads  liable  to  their  servants  for  the  negligence  of  their 
fellow  servants,  which  this  court  in  banc,  in  Powell  v.  Sher- 
wood, 63  S.  W.  485,  has  sustained.  2.  Plaintiff's  first  instruc- 
tion is  assailed  on  a  multitude  of  grounds,  but  chiefly  on  the 
ground  that  it  permitted  a  recovery  regardless  of  whether  the 
engineer  saw  the  signals  given  by  plaintiff,  and  ignored  plain- 
tiff's negligence  in  not  knowing  his  signals  were  seen.  This 
is  a  strained  interpretation  of  the  language  of  the  instruction, 
which  required  the  jury  to  find  that  plaintiff  gave  the  engineer 
the  signals  as  the  predicate  of  his  failure  to  obey  them.  By 
**giving  the  signal  to  the  engineer"  the  jury,  as  every  one  else, 
understood  he  communicated  to  the  engineer  the  orders  to 
move,  and  the  words  as  used  necessarily  implied  that  the 
engineer  saw  the  signals;  and  when,  in  the  seventh  instruc- 
tion, the  court  told  the  jury  that,  ^'although  the  jury  mieht 
believe  plaintiff  gave  all  the  signals  testified  to  by  him,  yet  if 
they  further  believed  that  on  account  of  the  position  and  loca- 
tion of  the  plaintiff  at  the  time  the  signals  were  given  the 
engineer  could  not  and  did  not  see  the  said  signal  to  slow  up, 
then  plaintiff  could  not  recover,"  it  is  absolutely  certain  that 
the  court  understood,  as  did  the  jury,  that  when  the  court 
used  the  words  **gave  the  engineer  the  signals"  it  meant,  of 
course,  that  the  engineer  saw  them,  or  by  «the  exercise  of 
ordinary  care  was  bound  to  see  them,  and  unless  he  did  the 
plaintiff  could  not  recover.  This  is  apparent  by  the  other 
clause  in  the  instruction  which  told  the  jury  that,  if  the  engi- 
neer negligently  failed  to  observe  and  obey  the  signal,  and 
negligently  caused  his  train  to  run  a  greater  distance  than  he 
was  informed  by  said  signals  it  was  necessary  to  run  to  reach 
said  car,  etc.  Here  the  idea  of  information  received  is  made 
prominent,  and  the  whole  instruction  is  based  upon  the  fact 
that  the  signals  were  communicated  to  the  engineer.  The 
instruction  is  not  fairly  open  to  the  criticism  made  that  it  did 
not  require  the  engineer  to  see  the  signals,  especially  since 
the  court  told  the  jury  that  if,  by  reason  of  the  situation,  he 
could  not  see  them,  then  he  was  not  negligent  in  not  obeying 
them,  and  the  defendant  was  not  liable.  Neither  was  there 
any  conflict  in  the  two.  They  were  entirely  consistent.  The 
jury,  to  find  for  plaintiff,  were  bound  to  find  the  engineer  saw 
the  signals,  or  by  his  conduct  led  plaintiff  to  believe  he  saw 
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them,  and  to  act  upon  that  assumption,  before  they  could  find 
for  plaintiff;  and,  on  the  other  hand,  if  they  found  he  did  not 
see  the  signals,  owing  to  the  curve  in  the  track  and  plaintiff's 
location  when  he  gave  them,  then  the  engineer  was  not  guilty 
of  negligence  in  not  obeying  them ;  nor  is  there  anything  in 
the  instruction  which  allowed  a  recovery  if  the  engineer  care- 
fully moved  his  train  so  that  it  could  be  coupled  while  in 
motion.  It  was  a  conceded  fact  that,  if  the  train  had  been 
moving  at  a  rate  of  a  mile  or  two  an  hour,  the  coupling  could 
have  been  safely  made.  The  second  part  of  this  instruction 
is  practically  another  instruction,  and  it  authorized  the  jury  to 
find  for  the  plaintiff  '4f  the  jury  shall  believe  from  the  evi- 
dence that  said  train  came  in  upon  said  side  track  at  a  dan- 
gerous and  rapid  rate  of  speed  because  of  the  defects  in 
the  brakes  of  said  engine,  if  they  were  so  defective  as  afore- 
said, and  because  said  brakes,  in  their  said  defective  condi- 
tion, if  they  were  so  defective  as  aforesaid,  were  insufficient 
to  control  and  regulate  the  rate  of  speed  of  said  train  and 
engine,  and  that  plaintiff,  while  in  the  discharge  of  his  duties 
as  aforesaid,  and  without  fault  on  his  part,  was  struck  and 
injured  by  said  train  as  aforesaid ;  and  if  the  jury  believe  from 
the  evidence  that  the  defendant  and  said  engineer  then  and 
there  knew  that  there  were  no  brake  shoes  on  the  brakes  of 
said  engine,  and  that  said  brakes,  for  that  reason,  were 
defective,  anc^  insufficient  to  control  and  regulate  the  speed 
of  said  train,  m  time  to  have  repaired  the  same  and  prevented 
said  injury,  and  that  plaintiff  did  not  know  that  said  brakes 
were  defective,  or  insufficient,  as  aforesaid,  if  they  were 
defective  or  insufficient  as  aforesaid,  then  the  plaintiff  is 
entitled  to  recover."  Counsel  for  defendant  insists  this 
instruction,  or  this  part  of  instruction  numbered  i,  for  plain- 
tiff, was  error,  because  they  say  there  was  no  causal  connec- 
tion between  the  absence  of  the  brake  shoes  from  the  engine 
and  the  injury  to  plaintiff.  As  a  basis  for  this  argument  they 
assume  that  the  evidence  established  that  the  brakes  on  the 
eneine  were  sufficient  to  control  its  motion  without  shoes, 
and  that  it  puts  upon  the  engineer  the  burden  of  ^'repairing 
the  engine.**  This  part  of  this  instruction  must,  of  course, 
be  considered  in  connection  with  that  which  preceded  it; 
that  is,  if  the  proper  signals  have  been  communicated  to  the 
engineer,  and  in  obeying  them  he  had  run  his  engine  in  on 
the  house  track  at  a  dangerous  speed  because  of  the  want  of 
brake  shoes  on  his  engine,  then  defendant  was  liable  for  the 
injury,  if  plaintiff's  own  negligence  was  not  the  proximate 
cause  of  the  injury.  There  was  a  complete  concurrence  in 
the  testimony  that  the  brake  shoes  were  not  on  the  engine ; 
that  they  had  been  off  for  about  a  week ;  that  the  engineer  had 
notified  his  superiors  of  their  absence  twice ;  that  the  brake 
on  the  engine  was  useless  without  brake  shoes  or  driver  shoes, 
as  they  are  sometimes  called;  that  for  a  safe  coupling  the 
train  ought  not  to  move  faster  than  two  or  three  miles  an  hour, 
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and  this  train  was  backing  at  four  or  more  miles  an  hoar;  the 
train  was  going:  downgrade ;  and  the  fireman  testified  he  (the 
engineer)  was  coming  back  ^'as  slow  as  he  could  hold  it.  * ' 
The  evidence  further  showed  that  all  engines  are  equipped 
with  these  brake  shoes.  It  is  certainly  true  that,  in  order  to 
permit  a  recovery  on  account  of  the  negligence  of  the  defend- 
ant in  failing  to  have  the  engine  equipped  with  brake  shoes 
after  it  had  been  twice  notified  by  the  engineer  in  charge, 
such  negligence  must  have  been  shown  to  have  been  the  cause, 
or  a  contributory  cause,  of  plaintiff's  injury;  but  it  has  been 
ruled  that  it  is  not  necessary  that  this  should  be  shown  by 
direct  proof.  It  is  sufficient  if  the  facts  proved  are  of  such  a 
nature,  and  are  so  connected  and  related  to  each  other,  that 
the  conclusion  therefrom  may  be  fairly  inferred.  Settle  v. 
Railroad  Co.,  127  Mo.  341,  30  S.  W.  125,  48  Am.  St.  Rep.  6.^3. 
In  view  of  the  clearly  established  fact  that  the  engine  had  no 
driver  or  brake  shoes ;  that  this  fact  had  been  twice  reported 
by  the  engineer  in  charge  of  it  to  the  company;  that  it  was 
a  recognized  essential  of  a  well-equipped  engine,  and  that 
without  them  the  brakes  on  the  engine  are  useless ;  and  the 
evidence  of  the  fireman,  elicited  by  defendant,  that  the  engi- 
neer was  coming  back  **  as  slow  as  he  could  hold  it," — we 
think  the  jury  were  justified  in  drawing  the  inference  that,  but 
for  the  negligence  of  the  company  in  failing  to  provide  the 
brake  shoes,  the  engineer  could  and  would  haAre  run  slower, 
as  all  the  evidence  shows  should  have  been  done  to  make 
the  coupling  safe  for  the  brakeman,  the  plaintifi  in  this  case. 
Hurlbut  V.  Railroad  Co.,  130  Mo.,  loc.  cit.  668,  31  S.  W.  105 1. 
Where  the  facts  are  before  the  jury,  the  presumptions  or 
inferences  they  warrant  are  for  the  jury.  Ham  v.  Barret,  28 
Mo.  388;  Bluedorn  v.  Railway  Co.,  121  Mo.  270,  25  S.  W. 
943.  Nor  were  the  jury  bound  to  accept  the  engineer's  version 
of  the  accident.  He  was  flatly  contradicted  by  his  fireman 
and  plaintiff  as  to  his  knowledge  that  the  train  was  to  take  in 
the  car  at  Roseberry,  and  as  to  the  distance  he  had  to  run,  and 
as  to  his  seeing  the  signals ;  and  they  saw  and  heard  Sum- 
mers, the  fireman,  testify,  and  had  a  right  to  credit  his  testi- 
mony that,  owing  to  the  absence  of  the  brake  shoes,  the  train 
could  not  be  run  slower  down  the  grade,  and,  if  they  so  found, 
the  injury  was  directly  traceable  to  the  negligence  of  defend- 
ant in  not  furnishing  a  reasonably  safe  engine  to  do  the  work 
of  the  train ;  or  they  might  have  found  that  the  engineer  knew 
he  had  an  engine  he  could  not  hold  without  the  shoe  brakes, 
and  yet  went  on  the  switch  at  too  rapid  a  speed  to  make  the 
coupling  safely,  and  the  negligence  of  both  contributed  to  the 
injury  of  plaintiff.  •  At  any  rate,  the  evidence  was  before 
the  jury,  and  the  instruction  was  properly  predicated  on  it. 
It  may  be  the  jury  attributed  the  injury  entirely  to  the  care- 
lessness of  the  engineer  in  sending  his  train  back  at  a  danger- 
ous speed  for  the  coupling  in  disregard  of  the  signals. 

But  it  is  said  that  plaintiff  was  guilty  of  contributory  negli- 
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gence.  The  record  discloses  that  he  notified  the  engineer  that 
the  car  was  to  be  taken  into  the  train;  that  he  alighted,  and' 
threw  his  switch,  gave  the  proper  signal  to  back  down,  and 
then,  at  or  near  the  switch, — the  place  at  which  the  engineer 
says  he  ought  to  have  given  the  car  length  signal, — he  gave 
the  car.  length  signals,  and  ran  alongside  the  train  till  he 
reached  the  stationary  cair ;  that  he  set  the  pin  according  to 
the  universal  custoni,  and  then  discovered — what  the  rear 
brakeman  also  discovered — that  the  train  was  coming  back  so 
rapidly  that  he  could  not  make  the  coupling,  and  then  vainly 
endeavored  to  extricate  himself  from  the  peril  in  which  the 
negligence  of  the  engineer  and  the  company  had  placed  him, 
but  was  caught,  and  both  legs  crushed.  It  is  said  the  plaintiff 
ought  not  to  have  gone  on  the  track  between  moving  cars, 
ignoring  that  his  duty  called  him  to  act  rapidly,  and  that  he 
had  given  the  signals  which  required  the  train  to  be  running 
very  slow  when  it  reached  the  stationary  car,  and  that  he  had 
a  right,  after  looking  directly  at  the  engineer,  who  was  hang- 
ing out  of  his  cab  window  to  receive  the  signals,  and  giving 
him  the  distance  to  come  back,  and,  in  addition,  the  slow 
down  signal,  to  believe  the  engineer  would  obey  the  signals. 
In  Beems  v.  Railroad  Co.,  58  Iowa,  150,  12  N.  W.  222,  the 
supreme  court  said:  **It  would  be  a  strange  doctrine  to  hold 
that  defendant  could  back  its  trains  with  unusual  speed  with- 
out obeying  signals  to  move  more  slowly,  and  thus  negligently 
run  over  a  brakeman,  and  would  not  be  liable  for  the  reason 
that  the  unfortunate  man  was  fastened  to  the  spot  by  his  foot 
being  held  between  the  rails.  Whatever  was  the  intestate's 
condition  at  the  time  of  the  accident, — whether  free  to  move, 
or  fastened  to  the  place, — the  defendant  is  liable  if  its  cars 
were  negligently  driven  over  him."  In  the  same  case  it  was 
urged  that  the  brakeman  was  guilty  of  contributory  negligence 
because  he  attempted  to  uncouple  the  cars  after  he  had  given 
the  signal  to  run  slowly,  and  to  this  contention  the  court  re- 
sponded: **  His  signal  was  not  obeyed.  He  was  authorized 
to  believe  that  the  motion  of  the  car  would  be  checked,  and 
he  was  not  required  to  wait,  before  action,  to  discover  whether 
obedience  would  be  given  to  his  sicrnal.  The  court  could  have 
found  that,  after  the  signal  had  been  given,  and  after  he  had 
Rone  between  the  cars,  if  their  speed  had  been  checked,  he 
would  not  have  been  exposed  to  danger.  His  act,  therefore, 
in  going  between  the  cars  after  having  made  the  signal  to 
check  their  speed,  was  not  necessarily  contributory  negli- 
gence." That  cause  was  much  stronger  than  this  against  the 
plaintiff.  Here  the  evidence  showed  there  was  no  rigid  rule 
for  making  the  coupling,  and  the  facts  show  he  had  proceeded 
in  the  customary  way,  and  only  discovered  the  train  was  mov- 
ing too  rapidly  when  he  endeavored  at  once,  but  too  late,  to 
escape.  Whether  he  was  guilty  of  contributory  negligence 
was  a  question  of  fact,  which  was  submitted  to  the  jury  under 
the  most  favorable   instructions  for  defendant,  and  the  jury 
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found  he  was  not.  No  court,  under  the  facts  in  evidence, 
could  declare  his  conduct  contributory  neglig^ence  as  a  matter 
of  law,  and  take  the  case  from  the  jury.  In  measuring:  plain- 
tiff's conduct  in  the  premises  we  are  not  to  lose  sight  of  the 
perilous  nature  of  his  employment;  that  his  duties  require  his 
whole  attention.  His  hands  and  eyes  were  both  engaged  in 
making  the  coupling;  and  it  is  not  placing  too  ?reat  a  burden 
on  the  engineer  to  require  him  to  observe  and  obey  the  signals, 
which,  if  obeyed,  will  preserve  the  lives  and  limbs  of  brake- 
men.  We  are  clear  that  the  court  did  not  err  in  refusing  to 
hold  plaintiff  guilty  of  contributory  negligence  under  the  evi- 
dence in  the  case.  The  evidence  established  that  plaintiff 
was  a  young  man  22  years  of  age,  about  6  feet  high.  By  this 
injury  he  lost  both  legs,  and  has  been  left  a  hopeless  cripple  for 
life,  besides  undergoing  the  most  terrible  suffering.  No  point 
is  made  in  brief  or  argument  that  the  damages,  considering 
his  expectancy  of  life,  are  excessive.  While  they  are  large, 
we  cannot  say  they  are  the  result  of  passion  or  prejudice. 
The  judgment  must  be  and  is  affirmed. 

BURGESS,  C.  J.,  and  ROBINSON.  BRACE,  MAR- 
SHALL, and  VALLIANT,  JJ.,  concur  in  toto.  SHER- 
WOOD, J.,  concurs,  but  is  in  doubt  as  to  the  constitutionality 
of  the  act  of  February  9,  1897,  referred  to  in  the  opinion. 
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{Supreme  Court  of  Wisconsin^  Nov,  2g,  igoi.) 
[88  N.  W.  Rep.  33.] 

Injury  to  Servant  Falling  from  Footboard  of  Engine— Sufficiency  of 
Evidence  of  His  Protest  against  Exposure  to  Danger. 
Plaintiff's  duties  required  him  to  ride  on  a  footboard  of  a  certain 
switch  eng-ine,  which  was  defective,  and  plaintiff,  by  way  of  notice 
to  his  immediate  superior,  entered  on  a  book  the  fact  that  it  needed 
repair.  After  giving  such  notice,  both  the  yard  master,  plaintiff's 
immediate  superior,  and  himself  called  the  condition  of  the  footboard 
to  the  attention  of  the  roundhouse  foreman,  whose  duty  it  was  to 
keep  the  engine  in  repair.  The  roundhouse  foreman  said  it  would 
be  fiixed  as  soon  as  possible.  That  evening  plaintiff  noticed  the 
engine  ha^  not  been  repaired,  and  called  the  fact  to  the  attention  of 
the  yard  master,  who  told  plaintiff  that,  if  he  would  work  with  it 
that  night,  he  would  see  that  it  was  fixed  next  day :  held,  in  an  action 
by  plaintiff  to  recover  for  injuries  sustained  by  slipping  from  the 
footboard,  that  the  evidence  was  sufficient  to  carry  to  the  jury  the 
question  whether  plaintiff  had  protested  against  and  objected  to  con- 
tinuing to  work  exposed  to  the  danger. 

Defective  Appliances — Assumption  of  Risk—Duty  to  Protest.* 

In  an  action  for  injuries  sustained  by  a  servant  owing  to  a  defective 
appliance,  the  court  charged  that  the  general  rule  is  that  the  servant 
assumes  all  ordinary  risks,  and  that  if  any  defect  in  the  tools  is  called 

*^As  to  the  right  to  rely  on  master's  promise  to  repair,  see  note,  11 
Am.  &  Eng.  R.  Cas.,  N.  S.,  487  et  seq. ;  5  Rap.  &  Mack's  Dig.  164 
et  seq. ;  14  Am.  &  Eng.  Enc.  Law  856  et  seq. 
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to  the  attention  of  the  employer,  and  he  agrees  to  repair  such  defect, 
the  employee  may  rely  on  it,  and  continue  his  employment  on  the 
strength  of  a  promise  to  repair:  heldy  that  the  instruction  was  erro- 
neous, in  that  it  did  not  insist  on  the.  element  that  the  employee 
must  protest  against  and  object  to  continuing  to  work  exposed  to  the 
danger. 

SamjB — Same— Same— I  nstructions. 

Though  in  the  same  paragraph  the  court  made  another  statement, 
in  which  he  properly  described  the  duty  of  the  employee  as  to  notify- 
ing the  employer  and  objecting  to  continuing  to  work  under  the 
existing  conditions,  such  statement  could  not  be  regarded  as  curing 
the  error. 

Same — Same— Contributory  Negligence  in  Using — Evidence. 

Where  it  was  part  of  the  plaintiff's  duty  to  ride  on  the  footboard  of 
a  switch  engine,  and  it  appeared  that  a  step,  10  inches  in  width,  was 
bent  down  at  one  corner,  so  that  the  outer  edge  was  from  2  to  3  inches 
lower  than  the  inner  edge,  but  that  the  engine  was  provided  with  a 
handhold  by  means  of  which  one  could  protect  himself  from  falling, 
and  that  it  had  been  used  for  at  least  two  nights  while  in  such  condi- 
tion without  any  accident,  in  an  action  by  plainti£P  to  recover  for 
injuries  sustained  by  slipping  from  the  step  it  could  not  be  said  that 
there  was  no  evidence  which  might  support  an  inference  by  the  jury 
that  the  peril  was  not  so  imminent,  constant,  or  unavoidable  that  it 
was  not  negligence  for  plaintiff  to  continue  to  use  the  engine  pend- 
ing the  fulfillment  of  a  promise  to  repair   on    the  part  of  the  master. 

Same — Due  Care  in  Using — Instructions. 

In  an  action  for  injuries  sustained  by  slipping  from  the  defective 
footboard  of  a  switch  engine,  the  court  instructed  that  plaintiff  could 
not  recover  unless  he  had  been  in  no  manner  guilty  of  any  want  of 
ordinary  care,  or  such  care  as  persons  of  ordinary  care  ordinarily  use : 
heldy  that  the  instruction  was  erroneous  in  not  stating  ordinary  care 
to  be  the  care  of  ordinarily  prudent  persons  under  the  same  or  similar 
circumstances. 

Damages — Future  Mental  Suffering.* 

An  instruction  that  the  jury  might  assess  damages  for  such  physical 
and  mental  suffering  as  plaintiff  would  be  compelled  to  undergo  in 
the  future,  and  for  such  damages  as  he  would  actually  sustain,  if  his 
injuries  were  permanent,  required  a  higher  degree  of  certainty  of 
such  injury  than  was  justified,  plaintiff  being  entitled  to  recover 
damages  for  such  damages  and  impairment  of  abilities  as  he  is  rea- 
sonably certain  to  endure. 

Question  as  to  Knowledge  of  Defect  in  Appliance  Did  Not  Call  for  Con- 
clusion of  Witness. 
Where,  in  an  action  by  a  servant  for  injuries  sustained  by  slipping 
from  a  defective  footboard  of  a  switch  engine,  the  court  asked  him 
how  it  happened  that  he  remained  there  and  used  the  engine  after  he 
knew  its  condition,  the  question  was  not  objectionable,  as  calling  for 
the  conclusion  of  the  witness. 

Question  Whether  He  Would  Have  Used  Appliance  except  upon  Reliance 
on  Promise  to  Repair  Did  Not  Call  for  Opinion  of  Witness. 
Where,  in  an  action  by  a  servant  for  injuries  sustained  by  slipping 
from  the  defective  footboard  of  a  switch  engine,  plaintiff  was  asked 
if  he  would  have  continued  at  work  knowing  the  condition  of  the 
footboard,  if  the  defendant  had  not  promised  to  repair  it,  the  ques- 
tion was  objectionable  in  form,  as  calling  for  the  opinion  of  the  wit- 
ness as  to  what  his  conduct  would  be  in  a  hypothetical  case. 

*As  to  whether  damages  may  be  recovered  for  physical  and  mental 
suffering  from  personal  injuries,  see  Tuttle  v,  Atlantic  City  R.  Co. 
(N.  J.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,876,  and  foot-note,  877;  Knopf 
V,  Philadelphia,  W.  &  B.  R.  Co.  (Del.),  20  Am.  &  Eng.  R.  Cas.,  N. 
8.,  172,  and  foot-note,  173. 
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Excessive  Verdict — Loss  of  Leg.* 

In  an  action  to  recover  for  the  loss  of  a  leg  owing  to  defendant's 
negligence,  plaintiff  having  been  employed  at  a  salary  of  $80  per 
month,  a  verdict  for  $10,000  was  not  excessive. 

Appeal  from  circuit  court,  Bayfield  county;  James  K, 
Parrish,  Judge. 

Action  by  C.  M.  Yerkes  asrainst  the  Northern  Pacific  Rail- 
way Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

Plaintiff,  an  experienced  railroad  man,  was  employed  by  the 
defendant  as  a  night  yard  foreman,  at  a  salary  of  $8o  per 
month ;  his  duty  being,  by  use  of  a  certain  switch  engine  and 
its  crew  and  a  helper,  to  make  up  trains  and  move  cars  about 
in  the  yard  of  the  defendant  at  Mandan,  S.  D.  The  switch 
engine,  while  so  operated  by  him,  met  with  an  accident 
whereby  the  footboard  at  the  back  end  of  it,  on  which  it  was 
necessary  for  plaintiff  and  his  assistant  to  ride  in  doing  their 
work,  was  bent  downward  at  the  outer  edge,  at  one  corner, 
some  2k  or  3  inches  from  its  proper  level.  After  continuing 
work  with  the  engine  for  some  two  days,  plaintiff,  in  the 
course  of  his  business,  by  way  of  notice  to  his  immediate 
superior,  entered  upon  a  book  the  fact  that  this  was  unsafe, 
and  needed  repair.  At  the  same  yard  was  the  roundhouse  fore- 
man, who  was  independent  in  employment  both  of  the  plain- 
tiff and  of  his  immediate  superior,  the  yard  master,  but  whose 
duties,  amongst  others,  were  to  keep  the  appliances,  especially 
the  switch  engines,  in  repair.  In  the  forenoon,  aifter  the 
giving  of  the  notice  as  aforesaid,  both  the  yard  master,  plain- 
tiff's immediate  superior,  and  himself  called  the  attention  of 
the  roundhouse  foreman  to  the  necessity  of  repairing  the 
defect  in  the  engine.  He  remarked  that  it  did  not  look  very 
bad,  whereupon  the  plaintiff  stated  that  it  was  unsafe,  and 
that  he  wanted  it  fixed  at  once;  whereupon  he  said,  **We  will 
fix  it  as  soon  as  we  can.'*  On  coming  to  work  that  evening 
the  plaintiff  noticed  that  the  engine  had  not  been  repaired, 
and  said  to  his  superior,  the  yard  master,  **There  is  that 
engine;  it  hasn't  been  fixed;'*  to  which  the  yard  master  re- 
plied **Work  with  it  to-night,  Charley,  and  I  will  see  that  it  is 
fixed  to-morrow."  That  night,  while  in  the  course  of  his 
duty  attempting  to  alight  from  this  footboard,  he  slipped,  as 
he  testified,  by  reason  of  the  slant  in  the  board,  and  suffered 
severe  injuries,  amongst  others  the  loss  of  one  leg  below  the 
knee.  Plaintiff  testified,  under  objection,  that  he  would  not 
have  continued  to  work  on  the  engine  but  for  the  promise 
of  early  repair.  A  verdict  was  found  in  favor  of  the  plaintiff 
for  $10,000,  upon  which,  after  a  motion  to  set  aside  and  grant 
a  new  trial  upon  the  ground,  amonest  others,  that  it  was  con- 
trary to  the  evidence,  judgment  was  entered  for  the  plaintiff, 
from  which  the  defendant  appeals. 

*As  to  what  is  the  proper  amount  of  recovery  for  loss  of  or  injury 
to  leg,  see  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  67,  825  et  seq. 
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Lguis   Hanitch  and  C.  W.  Bunn   (L.  T.    Chamberlain,   of 
counsel),  for  appellant. 

'  A.  M.  Warden  and  Daly  &  Barnard  (John  Jind,  of  counsel), 
for  respondent. 

DODGE,  J.  (after  stating  the  facts).  Two  of  appellant's 
contentions  may  well  be  considered  together.  The  first  is 
that  there  was  no  sufficient  evidence  of  any  protest  or  objec- 
tion by  the  plaintiff  against  continuing  to  work  with  the 
defective  locomotive  to  carry  the  question  to  the  jury,  and 
therefore  a  verdict  should  have  been  directed  in  defendant's 
favor.  The  other  contention  is  that  the  instruction  given  to 
the  jury  on  this  subject  was  erroneous.  The  conditions  under 
which  an  employee  may  knowingly  continue  to  work  with  a 
defective  and  dangerous  appliance,  in  reliance  upon  a  promise 
to  repair,  have  been  many  times  stated,  and  ought  not  to  be  in 
serious  doubt.  Judge  Cooley  (Torts,  p.  559)  states  the  rule: 
''If  the  servant,  having  a  right  to  abandon  the  service  because 
it  is  dangerous,  refrains  from  doing  so  in  consequence  of 
assurances  that  the  danger  shall  be  removed,  the  duty  to 
remove  the  danger  is  manifest  and  imperative,  and  the  master 
is  not  in  the  exercise  of  ordinary  care  unless  and  until  he 
makes  his  assurances  good.  Moreover,  the  assurances  remove 
all  ground  for  the  argument  that  the  servant,  by  continuing 
the  employment,  engages  to  assume  its  risks."  In  Stephen- 
son V.  Duncan,  7^  Wis.  404,  407,  41  N.  W.  337,  338,  9  Am. 
St.  Rep.  806,  SoiS,  this  court  said:  ** Where  the  servant,  hav- 
ing the  right  to  abandon  the  service  because  it  is  dangerous, 
refrains  from  doing  so,  in  consequence  of  assurances  by  the 
master  that  the  danger  shall  be  removed,  such  assurances 
remove  all  ground  for  holding  that  the  servant,  by  continuing 
in  the  employment,  engages  to  assume  the  risk."  In  Erdman 
V.  Steel  Co.,  95  Wis.  6,  12,  69  N.  W.  993,  995,  60  Am.  St. 
Rep.  66.  71,  in  dealing  with  an  alleged  continuance  at  work 
in  reliance  on  a  promise  to  remove  the  danger,  we  said:  **At 
the  threshold  of  this  question  there  is  the  essential  element 
of  protest  or  objection  to  proceed  with  the  work  on  account 
of  the  danger."  Other  cases  on  the  subject:  Sweet  v. 
Coal  Co.,  78  Wis.  127,  49  N.  W.  182,  9  L.  R.  A.  861;  Maitland 
V.  Paper  Co.,  g?  Wis.  476,  484,  72  N.  W.  1124,  65  Am.  St. 
Rep.  137;  Jensen  v.  Sawmill  Co.,  98  Wis.  73,  73  N.  W.  434; 
Curran  v.  A.  H.  Stange  Co.,  98  Wis.  598,  74  N.  W.  377.  From 
these  cases  it  is  apparent  that  the  assumed  willingness  of  an 
employee  to  continue  work  with  the  appliances  supplied  him, 
at  his  own  risk,  must  be  negatived,  and  it  must  be  made 
apparent  that  the  master  or  those  representing  him  under- 
stand he  is  not  so  willing.  Further,  such  unwillingness, 
brought  to  the  knowledge  of  the  master,  may  and  must  be 
overcome  temporarily  by  a  promise  to  remove  the  danger 
within  a  reasonable  time.  Appellant's  counsel  seems  to  con- 
tend in  his  brief,  though  not  so  obviously  in  oral  argument, 
that  there  must  be  a  direct  threat  to  quit   work  unless  the 
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repairs  be  made.  This  is  not  essential.  Indeed,  there  may 
be  cases  where  not  even  a  spoken  word  from  the  employee 
is  necessary,  if  it  is  apparent  that  the  master  or  those  repre- 
senting him  understand  that  a  state  of  unwillingness  and 
objection  exists,  and  that  such  unwillingness  is  overcome  by 
the  promise  of  repair.  The  very  manner  of  making  the 
promise  may  well  indicate  the  understanding  of  the  master 
that  such  unwillingness  and  mental  protest  does  exist.  That 
fact  must  appear,  however;  for  it  cannot  be  said  that  one 
refrains  from  abandoning  service  because   of  a  promise,  if  it  . 

were  not  also  true  that  but  for  that  promise  he  would  abandon  | 

it,  and  one  cannot  be  said  to  continue  in  a  perilous  employment 
by  reason  of  a  promise  if  he  were  not  otherwise  unwilling  so 
to  do.  Hence  the  rule  tersely  suggested  in  the  Erdman  Case 
is  undoubted,  that  the  master  must  be  given  to  understand 
that  the  servant  protests  and  objects  against  continued  ex- 
posure to  the  danger.  If,  so  understanding,  he  promises  to 
remove  it,  the  servant  is  iustified  in  temporarily  continuing 
the  employment  until  such  reasonable  time  has  elapsed  as  to 
destroy  his  right  to  rely  upon  the  promise  to  repair,  except  in 
certain  cases  of  peculiarly  great,  imminent,  and  unavoidable 
danger,  of  which  more  hereinafter.  The  master  meanwhile 
is  responsible  for  such  injuries  as  are  proximately  caused  by 
the  defect,  without  contributory  negligence. 

In  this  case  the  plaintiff  first  entered  in  a  book  a  notifica- 
tion of  the  defect  and  need  of  repair,  which  book  was  an  ordi- 
nary medium  of  communication  between  himself  and  his 
immediate  superior.  This  act  alone  might,  as  counsel  for 
appellant  argues,  be  ambiguous.  It  might  convey  no  intima- 
tion of  plaintiff's  unwillingness  to  expose  himself  to  the  peril 
of  the  defect,  but  merely  an  intention  to  perform  a  duty  of 
notifying  the  master,  in  order  that  it  might,  for  its  own  pur- 
poses, make  repair.  The  further  conversation  between  the 
plaintiff  and  the  yard  master,  and  also  between  the  plaintiff 
and  the  yard  master  and  the  roundhouse  foreman,  is  much 
more  significant  It  was  addressed  to  the  latter,  to  whom 
plaintiff  had  no  right  to  give  orders  or  directions.  The  round- 
house foreman  remarked  that  the  step  in  question  was  not 
very  bad,  to  which  Yerkes  responded,  evidently  with  con- 
siderable emphasis:  ''Well,  it  is  bad  enough,  and  I  want  it 
fixed;  I  consider  it  unsafe."  We  think  this  language  cer- 
tainly capable  of  being  understood  by  those  representatives  of 
the  master  as  expressing  a  state  of  protest  and  objection 
against  further  exposure  to  this  dangerous  condition.  The 
words.  "I  want  it  fixed,"  **it  is  unsafe,"  could  hardly  be 
attributed  to  anything  but  such  state  of  mind.  Plaintiff  had 
no  right  to  express  a  command  or  direction  to  either  of  the 
others.  They  and  he  well  understood  that  the  only  alterna- 
tive within  his  control  was  to  quit  if  his  wish  were  not  com- 
plied with.  To  express  such  wish  was  idle,  unless  some 
result  were  to  follow  refusal,  but  his  manner  and  words  were 
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evidently  inconsistent  with  mere  futility.  We  think  they 
might  well  convey  to  his  hearers  a  purpose  to  act  for  his 
own  protection  if  they  would  not.  That  they  were  so 
understood  by  the  representatives'  of  the  master  is  clearly 
shown  by  the  interview  of  the  evening,  when  the  engine  was 
again  brought  out  from  the  roundhouse.  Plaintifi  then  said 
to  the  yard  master,  '*  There  is  that  damn  footboard  now,  and 
it  hasn't  been  fixed.*'  To  this  statement  the  yard  master 
replied,  **Use  it  to-night,  Charley,  and  I  will  see  that  it  is 
fixed  to-morrow. ' '  These  words  would  have  been  in  no  wise 
responsive  to  the  plaintiff's  remark,  except  as  the  latter  was 
understood  to  convey  the  idea  of  protest  against  working  with 
this  device.  We  are  satisfied  that  these  conversations  and 
declarations  of  the  plaintiff  were  sufficient  to  carry  to  the 
jury  the  question  whether  he  was  protesting  and  objecting. 

The  instruction  to  which  exception  was  taken  was  in  the  fol- 
lowing words:  *'In  other  words,  the  general  rule  is  that  the 
servant  assumes  all  ordinary  risks  of  his  employment,  and  if 
any  defect  in  the  tools,  implements,  or  appliances  is  called  to 
the  attention  of  the  employer,  and  the  employer  agrees  to 
repair  such  defect,  the  employee  may  rely  upon  it,  and  con- 
tinue his  employment  on  the  strength  of  the  promise  to 
repair,  provided  it  is  done  within  a  reasonable  time."  This 
instruction  is  clearly  bad,  in  that  it  does  not  insist  upon  the 
element  of  protest  and  objection  above  discussed.  It  would 
be  satisfied  although  the  servant  called  the  defect  to  the 
attention  of  his  master  under  circumstances  in  no  wise  imply- 
ing or  indicating  that  he  was  unwilling  to  continue  working 
with  it  in  its  then  condition.  In  so  far  it  was  misleading, 
improper,  and  erroneous.  True,  in  the  same  paragraph  the 
court  made  another  statement  of  the  rule,  in  which  he 
described  the  duty  of  the  employee  as  to  notify  the  employer 
of  a  special  risk  and  object  to  continuing  the  work  under 
the  then  existing  conditions,  but  we  cannot  hold  that  thereby 
the  vice  in  the  portion  excepted  to  was  cured.  The  court 
attempted,  apparently,  to  phrase  the  same  rule  twice.  In  so 
doing  he  expresesd  it  once  correctly,  but  again  erroneously. 
It  is  well  settled  in  this  state  that  an  erroneous  instruction 
on  a  eiven  subject  is  not  cured  by  the  fact  that  the  law  is 
correctly  stated  elsewhere ;  for  it  cannot  be  known  whether  the 
jury  have  been  guided  by  the  correct  rule  or  by  the  erroneous 
one. 

2.  Appellant  further  contends  that  a  verdict  for  the  defend- 
ant should  have  been  directed,  and,  one  for  plaintiff  having 
been  rendered,  it  should  have  been  set  aside,  for  the  reason 
that  the  peril  from  the  bent  and  slanting  footboard  was  so 
obvious  and  imminent  as  to  make  serious  injury  so  probable 
that  plaintiff  could  not,  consistently  with  reasonable  care, 
expose  himself  to  that  peril,  even  temporarily  and  for  a  reason- 
able time,  until  the  promise  of  repair  was  performed;  resting 
mainly  upon  Erdman  v.  Steel  Co.,  95  Wis.  13,  69  N.  W.  993i 
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60  Am.  St.  Rep.  66.  That  case  stated  a  rule  of  law  applica- 
ble to  the  liability  of  master  to  servants,  well  supported  in 
reason,  salutary  and  proper  in  a  case  falling  within  it,  such 
as  that  presented  on  that  dccasion,  where  a  mechanic,  with 
full  knowledge  of  the  peril,  placed  himself  in  front  of  a  saw 
revolving  1,700  times  a  minute,  which  he  knew  to  be  cracked, 
and  attempted  to  saw  bars  of  iron  therewith.  The  continued 
increase  of  the  fissure  in  the  saw  was  certain.  It  was  obvious 
that  the  saw  must  very  soon,  and  might  at  any  moment,  fly 
into  fragments;  that  when  it  did  so  very  serious  injury  to  him 
was  certain ;  and  that  no  exertion  or  precaution  on  his  part 
could  protect  him  therefrom.  That  case  was  followed  by 
Maitland  v.  Paper  Co.,  supra  (page  485.  97  Wis.,  page  11 27, 
72  N.  W.,  and  page  141,  65  Am.  St.  Rep.),  wherein  the  opin- 
ion was  written  by  Mr.  Justice  Marshall,  and  the  case  was 
distinguished  from  the  Erdman  Case  in  the  following  words: 
**Here  Welk  was  working  under  the  immediate  supervision  of 
plaintiff.  It  is  by  no  means  conclusive  that  the  circumstances 
were  such  that  plaintiff  may  not  reasonably  have  supposed 
that  he  could  so  supervise  Welk's  conduct  as  to  temporarily 
avoid  any  serious  danger  of  his  presence  as  a  co-employee. " 
The  same  distinction  was  pointed  out  in  Curran  v.  A.  H. 
Stange  Co..  98  Wis.  606,  74  N.  W.  377.  See,  also.  Jensen  v. 
Sawmill  Co.,  supra;  Nelson  v.  Shaw,  102  Wis.  274,  278,  78  N. 
W.  417.  From  these  authorities  it  results  that  it  cannot  be 
said  as  matter  of  law  that  one  is  so  guilty  of  contributory  neg- 
ligence in  continuing  to  work,  even  temporarily,  with  a  known 
defective  appliance,  after  a  promise  of  repair,  if  an  ordinarily 
prudent  person,  under  like  circumstances,  might  reasonably 
believe  and  expect  that  by  the  exercise  of  some  extra  care  and 
precaution  he  could  avoid  and  avert  the  threatened  peril.  We 
think  the  facts  of  this  case  might  well  support  such  a  con- 
clusion by  a  jury.  While  it  is  undisputed  that  the  step  in 
question.  10  inches  in  width,  was  bent  down  at  one  corner  so 
that  the  outer  edge  was  from  2  to  3  inches  lower  than  the 
inner  edge,  yet  the  engine  was  provided  with  a  handhold  by 
means  of  which  one  could  protect  himself  from  falling.  It 
had  been  used  for  at  least  two  nights  before  this  promise  of 
repair,  both  by  the  plaintiff  and  by  his  helper,  and  no  acci- 
dent had  occurred.  Evidently  it  was  the  opinion,  both  of  his 
superior,  the  yard  master,  and  of  the  roundhouse  foreman, 
that  it  might  be  used  without  serious  and  imminent  peril,  and 
that  such  use  was  not  unreasonable.  We  cannot  say  that  there 
was  no  evidence  which,  most  favorably  viewed,  might  sup- 
port the  inference  drawn  by  the  jury  that  the  peril  was  not  so 
imminent,  so  constant,  and  so  unavoidable  that  a  reasonably 
prudent  man  might,  without  negligence,  continue  to  use  it 
pending  the  fulfilment  of  the  promise  to  repair.  That  ques- 
tion was  submitted  under  an  instruction  expressing  the  rule  of 
the  Erdman  Case  with  at  least  sufficient  stringency  against 
the  plaintiff. 

3.  Plaintiff  assigns  as  error  the  definition   of  the  due  care 
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which  plaintiff  was  bound  to  exercise  to  avert  the  charge  of 
contributory  negligence,  viz. :  **The  plaintiff  cannot  recover 
in  this  case  unless  you  find  that  he  was  in  no  manner  guilty 
of  any  want  of  ordinary  care,  or  such  care  as  persons  of  ordi- 
nary care  ordinarily  use,  which  contributed  to  his  said 
injuries."  That  this  was  an  incorrect  and  misleading  defini- 
tion of  **  ordinary  care"  has  been  declared  so  often  by  this 
court  as  to  make  further  discussion  unnecessary.  The  rule 
has  been  repeatedly  laid  down  that  due  care  is  to  be  tested 
by  the  surrounding  circumstances,  and  that  no  definition  is 
complete  or  correct  which  does  not  embody  that  element. 
Ordinary  care  is  the  care  ordinarily  exercised  by  the  great 
mass  of  mankind,  or  its  type,  the  ordinarily  prudent  person, 
under  the  same  or  similar  circumstances,  and  the  omission  of 
the  last  qualification,  ''under  the  same  or  similar  circum- 
stances," or  ** under  like  circumstances,"  is  error.  Boelter  v. 
Lumber  Co.,  103  Wis.  324,  330,  79  N.  W.  243;  Dehsoy  v. 
Light  Co.,  no  Wis.  412,  85  N.  W.  973;  Warden  v.  Miller 
(decided  November  5.  1901)  87  N.  W.  828.  The  neces- 
sity of  the  omitted  qualification  to  a  correct  deRnition  of 
due  care  is  especially  obvious,  under  the  circumstances  of  this 
case.  What  would  be  the  care  of  an  ordinarily  prudent  per- 
son, standing  in  safety  upon  a  stationary  platform,  or  even 
standing  upon  the  perfect  and  level  footboard  of  a  moving 
switch  engine,  would  not  be  the  care  to  be  expected  of  one 
attempting  to  perform  the  services  of  a  yard  man  upon  a 
bent,  declining,  and  defective  footboard  such  as  here  pre- 
sented. The  attention  of  the  jury  was  not  called  by  this 
instruction  to  a  very  important  element  which  they  must  con- 
sider in  order  to  decide  whether  the  plaintiff  was  or  was  not 
guilty  of  contributory  negligence  and  the  instruction  to  them 
on  the  subject  was  therefore  misleading  and  erroneous. 

Since,  by  reason  of  the  two  errors  already  pointed  out,  this 
cause  must  be  reversed  and  remanded  for  a  new  trial,  it  is 
perhaps  not  necessary  to  discuss  fully  some  of  the  other 
assignments  of  error.  It  may  be  well,  however  to  notice  the 
instructions  with  reference  to  damages  for  future  suffering 
and  impairment  of  ability.  The  court  instructed  that,  in  case 
the  jury  found  the  injuries  to  be  of  a  permanent  character, 
they  should  assess  ''such  damages  for  physical  and  mental  suf- 
fering as  he  will  be  compelled  to  undergo  in  the  future,  and  for 
future  loss  of  time,  but  can  only  assess  such  damages  as  you 
find  from  the  evidence  the  plaintiff  has  actually  sustained, 
and  will  actually  sustain,  if  his  injuries  are  permanent." 
That  there  was  evidence  to  justify  the  jury  in  finding  perma- 
nent injury  and  future  suffering  we  have  no  doubt.  The  loss 
of  a  limb  of  course  impairs  one's  efficiency,  comfort,  and 
enjoyment  of  life,  and  in  this  case  there  was  evidence  of  a 
stubborn  resistance  to  complete  healing  of  the  wound  resulting 
from  amputation.  The  elements  in  the  instruction  which  are 
criticised  are  the  two  expressions,  "as  he  will  be  compelled  to 
undergo, ' *  and  "will  actually  sustain. ' '     We  cannot  discover  in 
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these  anything  injurious  to  the  defendant,  for  they  seem  to 
require  a  higher  degree  of  certainty  of  such  injury  than  is 
justified  by  the  law.  The  rule  has  been  many  times  stated 
that  a  plaintiff  is  entitled  to  recover  damages  for  such  suffer- 
ing and  such  impairment  of  abilities  as  he  is  reasonably  certain 
to  endure  as  the  result  of  his  injuries.  This  measure  of  cer- 
tainty should  be  required  of  a  jury,  and  not  a  different  one, 
which  may  or  may  not  be  its  equivalent. 

Error  is  also  assigned  upon  the  overruling  of  objections  to 
certain  questions  to  witnesses.  The  court,  over  defendant's 
objection,  asked  the  question  of  the  plaintiff:  '^Howdidit 
happen  that  you  remained  there  and  used  that  engine  after — 
worked  on  that  engine — after  you  noticed  the  condition 
it  was  in?  A.  I  stayed  there  and  worked  because  they 
had  promised  to  fix  it.*'  The  plaintiff  was  then  asked 
by  his  counsel,  **Would  you  have  worked  on  that  engine 
after  you  discovered  the  condition  it  was  in  there,  if  they  had 
not  promised  to  repair  iiV  to  which,  after  objection,  be 
answered,  **I  would  not.*'  These  questions  were  objected 
to  because  they  called  for  the  conclusion  of  the  witness.  The 
first  of  them  is  unobjectionable.  It  is  but  testimony  of  the 
plaintiff  to  his  mental  processes.  It  differs  not  at  all  from 
the  question  usually  propounded  in  actions  of  deceit,  whether 
or  not  the  defrauded  party  believed  and  relied  on  the 
fraudulent  statement,  and  whether  he  was  induced  to  act 
thereby;  and  while  such  evidence  is,  at  best,  of  but  little 
weight,  as  said  in  the  Erdman  Case,  supra,  it  is  admissible. 
Curran  v.  A.  H.  Stange  Co.,  supra;  Railroad  Co.  v.  Mc- 
Laughlin, 17  C.  C.  A.  330,  333,  70  Fed.  669.  The  second 
question,  whether  plaintiff  would  have  worked  on  the  engine 
but  for  the  promise,  is  objectionable  in  form.  So  far  as  it 
goes  only  to  the  proposition  that  he  relied  on  the  promise  and 
was  induced  thereby  to  work,  it  is  in  parity  with  that  asked 
by  the  court ;  but  in  form  it  calls  for  the  opinion  of  a  witness 
as  to  what  his  conduct  would  have  been  in  an  hypothetical 
case, — a  form  of  question  which  has  been  held  improper  very 
often.  Woodworth  v.  Mills,  61  Wis.  44.  54.  20  N.  W.  728,  50 
Am.  Rep.  135;  Commercial  Bank  of  Milwaukee  v.  Firemen's 
Ins.  Co.,  87  Wis.  297,  303,  58  N.  W.  391;  Hill  v.  Surety  Co., 
107  Wis.  19,  29,  81  N.  W.  1024,  82  N.  W.  691. 

The  last  assignment  of  error,  predicated  upon  alleged 
excessive  award  of  damages,  cannot  be  sustained,  in  the  light 
of  Berg  V.  Railway  Co.,  50  Wis.  419,  7  N.  W.  347.  In  that 
case  the  permanent  injury  was  quite  similar  to  plaintiff's,  but 
the  earning  capacity  of  Berg  was  less  than  one- third  of  Yerkes'. 
The  recovery  in  this  case  would  purchase  for  the  plaintiff  an 
annuity  of  but  little  more  than  half  of  his  yearly  earnings  at 
the  time  of  his  disablement.  While  the  damages  are  large, 
we  cannot  say  that  they  are  beyond  reason,  or  necessitate  an 
inference  of  passion  or  prejudice.  The  two  errors  in  charging 
the  jury  above  indicated  render  reversal  unavoidable. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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Atkinson  v.  Southbrn  Ry.  Co. 

{Supreme  Court  of  Georgia,  Nov,  7,  /go/,) 
[39  8.  B.  Rep.  888.  ] 

Carriers — Expulsion  of  Passenger.* 

If  a  ticket  seller  of  a  railroad  com  pan  j  sells  a  ticket  for  passage  on 
a  particular  train,  assuring  the  purchaser  that  the  train  will  stop  at 
the  station  at  which  he  desires  to  alight,  he  may  recover  damages 
from  the  company  if  expelled  from  the  train  by  the  conductor  solely 
on  the  ground  that  the  train  does  not  stop  at  the  station  in  question, 
unless  the  purchaser  knew  or  had  reason  to  believe  that  the  informa- 
tion given  him  by  the  ticket  agent  was  incorrect,  or  that  there  was  a 
rule  or  regulation  of  the  company  making  the  agent  incompetent  to 
give  the  information,  or  prohibiting  the  conductor  from  stopping  the 
train  at  that  station. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  county;  Jno.  H.  Reece, 
Judge. 

Action  by  H.  A.  Atkinson  against  the  Southern  Railway 
Company.  Judgment  for  defendant,  and  plaintifi  brings  error. 
Reversed. 

Seaborn  Wright,  for  plaintiff  in  error.  / 

Shumate  &  Maddox,  Geo.  A.  H.  Harris  &  Son,  and  R.  L. 
Chamlee,  for  defendant  in  error. 

COBB.  J.  The  plaintiff  sued  the  railway  company  for 
damaeres  alleged  to  have  been  sustained  on  account  of  having 
been  wrongfully  expelled  from  one  of  its  trains.  Upon  the 
trial  it  appeared  from  the  testimony  introduced  in  behalf  of 
the  plaintiff  that  he  desired  to  go  as  a  passenger  upon  one  of 
the  trains  of  the  defendant  from  the  city  of  Rome  to  a  station 
called  **Seney.'*  When  he  went  to  the  ticket  office  of  the 
defendant,  and  informed  the  ticket  agent  that  he  desired  to 
go  to  Seney,  the  agent  told  him  that  the  train  to  Seney  had 
Rone.  Upon  his  asking  the  agent  when  there  would  be  an- 
other train  to  Seney,  he  was  told  that  in  about  two  or  three 
hours  there  would  be  a  freight  train,  which  carried  passengers, 
and  upon  which  he  could  go.  The  agent  then  sold  him  a 
ticket  to  Seney,  and  stated  that  the  ticket  would  be  good  on 
the  freight  train,  which  would  arrive  two  or  three  hours  later. 
Plaintiff  then  left  the  station,  and  returned  later  in  the  day. 
Upon  the  arrival  of  the  freight  train  he  again  inquired  of  the 
ticket  agent  if  that  was  the  train  on  which  he  could  go  to 
Seney.  and  the  agent  told  him  that  it  was.  He  then  boarded 
the  train,  and  went  into  the  caboose.  When  the  train  had 
moved  forward  from  the  station  about  125  or  150  yards,  the 
conductor  asked  plaintiff  where  he  was  goiner,  and  plaintiff 
replied  to  Seney;  stating  that  the  agent  had  sold  him  a  ticket 
to  that  point  to  be  used   on   that  train.     The  conductor  then 

*See  Alabama  &  V.  Ry.  Co.  v.  Holmes  (Miss.),  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  270,  and  foot-note,  272  et  seq. ;  4  Rap.  &  Mack's  Dig. 
186  et  seq. ;  9  Cent.  Dig.,  col.  942  et  seq. 
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stated  that  he  did  not  stop  at  Seney ;  that  he  did  not  see  why 
the  agent  had  sold  a  ticket  to  that  point  for  that  train,  which 
did  not  carry  passengers;  that  plaintiff  could  not  go  to  Seney 
on  that  train ;  and  that,  if  he  attempted  to  do  so,  he  (the  con- 
ductor) would  put  him  off.  Plaintiff  then  returned  to  the 
station,  and  offered  the  agent  his  ticket,  and  requested  that 
his  money  be  refunded.  The  agent  refused  to  redeem  the 
ticket,  and  when  plaintiff  told  him  what  the  conductor  had 
said  the  agent  told  him  to  go  back,  and  get  on  the  train,  and 
go  to  Seney, — the  train  having  stopped  a  short  distance  from 
the  station.  Plaintiff  then  returned  to  the  train,  and  the  con- 
ductor again  informed  him  that  he  could  not  go  to  Seney  on 
that  train,  whereupon  plaintiff  again  returned  to  the  agent, 
and  requested  that  his  money  be  refunded,  which  the  agent 
refused  to  do.  The  ticket  sold  plaintiff  was  introduced 
in  evidence,  and  appears  to  be  a  ticket  which  entitled  the 
plaintiff  to  one  first-class  passage  from  Rome  to  Seney,  but 
does  not  specify  in  any  way  what  train  it  was  to  be  used  on, 
nor  is  there  anything  on  it  to  indicate  that  it  would  not  be 
good  on  freight  trains.  The  only  witness  called  by  the 
defendant  was  the  ticket  agent.  He  denied  the  plaintiff's 
statements  about  his  offer  to  surrender  the  ticket  and  request 
for  the  return  of  his  money,  and  stated  that  he  did  offer  to 
redeem  the  ticket,  but  that  the  plaintiff  refused  to  allow  him 
to  do  it.  The  agent  further  testified  that  he  had  nothing  at 
all  to  do  with  the  freight  train,  that  the  superintendent  and 
train  master  had  authority  over  it,  and  that  the  conductor 
was  in  sole  charge.  The  witness  admitted  that  he  sold  plain- 
tiff the  ticket  to  go  to  Seney  on  the  freight  train,  and  that  he 
expected  him  to  go  on  the  train  upon  which  the  conductor 
refused  to  allow  him  to  ride.  Upon  this  state  of  facts  the 
court  directed  a  verdict  for  the  defendant,  and  the  plaintiff 
assigns  error  upon  the  direction  of  this  verdict. 

When  a  railroad  company  places  an  ^gent  in  charge  of  its 
business  at  a  place  where  passengers  are  expected  to  board  its 
trains,  and  authorizes  such  agent  to  sell  tickets  to  passengers 
to  be  used  when  taking  passage  upon  its  trains,  one  who  pur- 
chases from  such  an  agent  a  ticket  upon  which  there  is  no 
statement  as  to  what  trains  it  will  or  will  not  be  good  for  pas- 
sage upon  has  a  right  to  presume  that  the  agent  is  authorized 
by  the  company  to  give  him  information  on  this  subject. 
When,  therefore,  the  purchaser  of  such  a  ticket  applies  to 
the  ticket  agent  for  information  as  to  what  train  or  trains  the 
ticket  will  be  good  for  passage  upon,  and  the  agent  gives  him 
this  information,  he  has  a  right  to  act  upon  the  information 
so  given.  If  in  so  doing  he  boards  a  train  of  the  company 
upon  which  the  ticket  is  not  good  for  passage  to  the  point 
indicated  thereon,  and  is  for  this  reason  expelled  therefrom  by 
the  agent  of  the  company  in  charge  of  the  train,  the  company 
is  liable  to  him  for  whatever  damages  he  may  sustain  on 
account  of  such  expulsion,  notwithstanding  there  is  in  existence 
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a  rule  or  regulation  of  the  company   which  prohibits  the  con- 
ductor from  carrying  passengers  on  the  train  thus  boarded,  or 
from  carrying  passengers  to  a  given   point  along  the  line  of 
road.     The  company  can  only  avoid  this  liability  by  showing 
that  the  purchaser  of  the  ticket  knew,  or  had  sufficient  reason 
to  believe,  that  the  ticket  agent  was  misinforming  him,  or 
that  the  purchaser  knew  of  a  rule  of  the  company  which  made 
the  agent  incompetent   to  give  the  information,  or  forbade 
the  recognition  of  the  ticket  by  the  conductor.     The  principles 
just  stated  are  clearly  deducible  from  the  ruling  made  in  the 
case  of  Railroad  Co.  v.  Roberts,  91  Ga.  513,  18  S.  E.  315.     In 
that  case  it  appeared  that  the  defendant's  ticket  agent  sold 
the  plaintiff  an  excursion  ticket,  consisting  of  two  parts,  one 
of  which  signified  that  it  was  to  be  used  in  going  and  th§  other 
in  returning,  but  neither  of  them   indicating  any  particular 
train.     The  agent  informed  the  plaintiff  that  the  ticket  would 
be  good  for  return  passage  on  a  fast  train  of  the  defendant's 
known  as  the '' Cannon   Ball."     The  plaintiff  boarded  this 
train  for  the  return  passage,  and  tendered  the  portion  of  the 
ticket  which  was  then  sold  for  such   passage,  but  the  con- 
ductor refused  to  accept  the  ticket,  and  ejected  plaintiff  from 
the  train.     It  was  ruled  that  the  plaintiff  could  recover  for 
this  ejection ;  Mr.   Chief  Justice   Bleckley  using  in  the  opin- 
ion the  following  language :    ''The  agent  who  sold  the  Sunday 
excursion  ticket  represented  the  company  in  making  the  sale, 
and  the  information  which  he  gave  as  to  whether  the  ticket 
would  afford  a  right  to  return  on  a  particular  train  could  be 
relied  on  unless  it  was  known  to  be  incorrect,  or  unless  some 
known  rule  or  order  of  the  company   made  the  agent  incom- 
petent to  give  such  information,  or  forbade  the  recognition  of 
Ruch  a  ticket  by  the  conductor  of  the  designated  train  or  of 
trains  belonging  to  that  class.     The  ticket   being  silent  on  its 
face  as  to  trains,  and  one  of  the  parts  of  the  ticket  being  for  a 
return  passage,  of  course  it  would  be  proper  for  the  company 
to  authorize  some  one  to  answer  questions  when  the  ticket 
was  sold,  so  that  the  buyer  might  know  how  to  use  it ;  and  no 
other  person  would  seem  to  be  so  proper  for  this  purpose  as 
the  agent  selling  it."     See,  also,  in  this  connection,  Head  v. 
Railway  Co.,  79  Ga.  358.  7  S.  E.  217,    11  Am.  St.  Rep.  434. 
Rulings  to  the  same  effect  have  also  been  made  in  other  states. 
See  Boehm  v.  Railway  Co.  (Wis.)  65  N.  W.  506;  Railway  Co. 
V.  Reynolds  (Ohio)   45  N.  E.  712,  60  Am.  St.  Rep.  706;  Rail- 
way Co.  V.    Pierce   (Mich.)    11   N.  W.  157;  Railroad  Co.   v. 
Huffman,  76  Ala.   492,    52   Am.    Rep.    349;  Railway  Co,    v. 
Adcock  (Ark.)  12  S.  W.  874;  Burnhamv.  Railway  Co.,  63  Me. 
298.  18  Am.  Rep.  220;  Murdock   v.  Railroad  Co.,    137  Mass. 
2Q3,  50  Am.  Rep.  307.     See,  also,  i  Fetter,  Carr.  Pass.  8  322 ; 
5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  670  (8).     The  court  erred 
in  directing  a  verdict  for  the  defendant. 
Judgment  reversed.     All  the  justices  concurring. 
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{Supreme  Court  of  Utah,  Nov.  pj,  /go/.) 
[66  Pac.  Rep.  768.  ] 

Ultra  Vires— Contract  to  Furnish  Foreign  Cars.* 

A  railway's  contract  to  furnish  a  shipper  cars  belonging  to  another 
line  is  not  ultra  vires. 

Authority  of  Station  Agent  to  Furnish  Foreign  Cars. 

A  contract  made  by  a  station  agent  on  behalf  of  a  railroad  company 
to  furnish  a  shipper  a  certain  variety  of  cars  belonging  to  another 
line,  being  within  the  apparent  scope  of  such  agent's  authority, 
binds  his  principal. 

Same — Necessity  of  Pleading  and  Proving. 

A  contract  to  furnish  a  shipper  cars  belonging  to  another  railroad, 
being  within  the  apparent  scope  of  a  railway  station  agent's  author- 
ity, it  is  unnecessary,  in  an  action  by  the  shipper  on  such  contract, 
to  allege  or  prove  the  agent's  authority,  but  the  burden  is  on  the 
carrier  to  rebut  the  presumption  that  such  authority  existed. 

Duty  to  Furnish  Foreign  Cars  as  Affected  by  Inability  to  Procure  Kind 
Specified. 
Where  a  .railroad  company  contracted  to  furnish  a  shipper  a  certain 
number  of  cars  at  a  specified  time,  but  it  was  understood  that  such 
order  was  merely  an  expression  of  preference,  and  that  the  shipper 
would  accept  any  variety  of  cars  he  could  get,  if  the  kind  ordered 
were  not  obtainable,  the  company  was  not  absolved  from  the  duty  to 
furnish  cars  at  the  required  time  by  inability  to  obtain  the  precise 
kind  ordered. 

Liability  for  Failure  to  Furnish  Cars  in  Time. 

Where  a  railroad  company  contracted  to  furnish  cars  to  a  shipper 
at  a  specified  time,  but  neglected  to  do  so  or  to  give  seasonable 
notice  of  its  inability  so  to  do,  it  was  liable  for  damages  occasioned 
by  failure  to  furnish  the  cars  at  the  agreed  time. 

Same — Discrimination. 

Where  plaintiff  ordered  cars  of  defendant  railway  company,  to  be 
delivered  at  a  certain  date,  defendant's  action  in  filling  subsequent 
orders  before  plaintiff's  was  unlawful  discrimination. 

Appeal  from  district  court,  Salt  Lake  county;  J.  E.  Booth, 
Judge. 

Action  by  George  Nichols  against  the  Oreg:on  Short  Line 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

This  is  an  action  to  recover  damages  alleged  to  have  been 
caused  by  a  breach  of  contract  on  the  part  of  the  defendant. 
It  was  alleged  in  the  complaint  that  on  November  28,  1899, 
the  plaintiff  and  defendant  entered  into  a  contract  by  which 
the  defendant  agreed  to  furnish  cars  on  October  5,  1899, 
sufficient  for  the  transportation  of  3,370  head  of  plaintiff's 
sheep  from  Soda  Springs,  Idaho,  to  Omaha,  Neb. ;  that  the 
defendant,  although  having  the  facilities,  failed,  neglected, 
and  wrongfully  refused  to  receive  and  transport  the  sheep  until 
the  15th  day  of  October,  1899;  and   that,  by  reason   of  such 

*As  to  the  carrier's  duty  to  furnish  cars,  see  5  Am.  A  Eng.  Enc. 
Law  (2d  Ed.)  170  et  seq. ;  2  Rap.  &  Mack's  Dig.  34  et  seq. ;  9  Cent^ 
Dig.,  col.  116  et  seq.  ;  Id.  589  et  seq. 
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failure  and  negligence  from  day  to   day  to  receive  and  trans- 
port th^sheep,  the  plaintiS  was  compelled  to  hold  them  near 
defendant's  corrals  at  Soda  Springs,  in  the  storms  and  without 
feed,  for  lo  days,  thereby  causing  the  sheep  to  lose  much  flesh 
and  become  otherwise  damaged.     The  answer  admitted  that 
the  defendant  was  a  railroad  corporation  and  common  carrier, 
as  alleged  in  the  complaint,  but  denied  all  the  other  allega- 
tions.    From  the  testimony  it  appears,  substantially,  that  the 
plaintiff  was  in  the   business  of  sheep  raising;  that  James 
Strachan  was  the  defendant's  agent  at   its  station   at  Soda 
Springs,  and  had  charge  of  the  shipping  of  freight  from  that 
point;  that  on  September  28,  1899,  the  plaintiS  went  to  that 
station  and  ordered  12  cars  to  be  furnished  him  on  October  3d 
following;  that  the  agent  told  him  he  woulcf  be  busy  on  the 
3d  and  4th  of  October,  but   could   furnish  them   for  the   5th ; 
that  the  order  was  finally  entered  in  a  book  kept  by  the  agent 
for  that  purpose  as  follows:     ** George   Nichols,  12   36- foot 
Chicago  and  Northwestern  double-deck   stock  cars,  to   load 
October  4th,  for  Chicago  via   U.  P.  and  Chicago  and  North- 
western Railway;"  that  on  the  same  day,  but  after  the  plain- 
tiff's order  was  entered,  the  agent  entered  another  order,  at 
the  instance  of  T.  J.  Woodland,  for  nine  cars  of  precisely  the 
same  kind,  to  be  loaded  with  sheep  by  Woodland  also  on  the  4th 
day  of  October ;  that  notice  was  given   at  the   close  of  the 
business  of  each  day  to  the  chief  dispatcher  of  the  company 
by  telegraph,  and  such  notice  embodied  the  request  for  cars, 
and  the  dispatcher  then  turned  over  the  message  to  the  car 
accountant,  who  was  then  to  turn  the  cars  over  to  the  chief 
dispatcher  for  distribution  from  time  to  time;  that,  according 
to  the  course  of  business  of  the  company,  such  orders  given  by 
shippers  were  entered  in  the  order  in  which  they  were  delivered 
at  the  office,  and,  if  several  were  given  on  the  same  day,  they 
were  entered  in  the  books  in  the  order  actually  received,  and 
preference  was  given  in  that  order  in  supplying  cars ;  that, 
where  a  person  ordered  a  certain  kind  of  car,  it  simply  showed 
a  preference  for  that  car;  that   it  was  generally   understood 
that,  if  a  shipper  could  not  get  the   kind  of  cars  he  ordered, 
he  would  take  what  he  could  get,  and  in  this  case  the  agent 
so  understood  the  order  of  the  plaintiff;  that  the  plaintiff  was 
ready  to  ship  on  the  5th,  and  from   that  date   to  the  15th  of 
October  he  manifested  his  willingness  to  receive  any  kind  of 
cars:  that  Woodland,  who  placed  his  order  for  cars  to  load  on 
October  5th,  subsequent  to  that  of  the  plaintiff,  was  furnished 
4  cars  on  October  5th;  that   Hershey  gave  his  order  Septem- 
ber loth  for  25  cars  to  load  October  25th,  and  had  them  fur- 
nished October  9th ;  that  on   the  5th   day  of  October  Nelson 
ordered  cars  for  October  8th,  and  that  they  were  furnished  on 
the  13th;  that  in  a  similar  way   Knollin  was  given  preference 
over  the  plaintiff  to  load  sheep;  that  in  this  way  the  plaintiff 
was  compelled  to  keep  his  sheep  near  the  corrals  for  10  days, 
expecting  each  day  to  load  them ;  and  that  there  never  was 
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any  attempt  made  to  notify  hi^i  ''that  the  cars  ^ould  not 
likely  be  on  hand. "  At  the  trial  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff  in  the  sum  of  $1,208.72,  which  sum 
was  reduced  by  the  court  to  $1,000,  and  judgment  was  entered 
accordingly.     Thereupon  this  appeal  was  prosecuted. 

P.  L.  Williams  and  Geo.  H.  Smith,  for  appellant. 
H.  S.  Tanner  and  J.  M.  Cannon,  for  respondent. 

BARTCH,   J.,   after  a  statement  of  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  appellant  insists  that  neither  its  station  agent,  nor  the 
company  itself,'  had  any  power  to  enter  into  a  contract  to  fur- 
nish cars  of  another  company,  and  that  therefore  the  company 
was  not  liable  under  the  contract  in  evidence.     This  position 
can  be  of  no  avail  to  the  company  under  the  evidence  in  this 
case.     Admitting  that  it  could  not  furnish   cars  of  another 
company  without  such  company's  consent,  there  is  nothing  to 
show  that  it  could  not  enter  or  had  not  entered  into  some 
arrangement  with  other  railroad  companies  to  furnish  their 
cars  to  shippers.     On  the  contrary,  the  proof  indicates  that  it 
was  a  usual  thing  for  the  appellant  to  furnish  such  cars,  and 
we  know  of  no  rule  of  law  which  prevents  such  an  arrange- 
ment between  common  carriers.     An  arrangement  whereby  one 
or  each  one  of  several  common  carriers  is  permitted  to  ship 
freight  over  the  lines  of  the  other,  and  for  that  purpose  to  pro- 
cure cars  of  such  other,  is  entirely  in  consonance  with  public 
convenience  and  benefit,  and  hence  is  not  in  contravention  of 
public  policy.     Nor  has  it  been  shown  in  this  case  to  be  for- 
bidden by  any  law  or  the  charter  of  the  company.     From 
the  proof  it  would  seem  that  the  power  to  make  such  arrange- 
ments is  necessary  to  carry  out  the  objects  and  purposes  of 
the  corporation.     In  2  Redf.  R.  R.  §  180,  p.  134  et  seq.,  it  is 
said:     **The   American   cases    upon   this  subject,  with   rare 
exceptions,  recognize  the  right  of  a  railway  company  to  enter 
into  special  contracts  to  carry  goods  beyond  the  line  of  their 
own  road.     And,  where  different  roads  are  united  in  one  con- 
tinuous route,  such  an  undertaking  in  regard  to  merchandise 
received  and  booked  for  any  point  upon  the  line  of  the  con- 
nected companies  is  almost  matter  of  course.     It  is,  we  think, 
the   more  general   understanding  upon    the  subject  among 
business  men  and  railways,  their  agents  and  servants.     And 
this  is  so  although  the  connection  among  such  roads  is  only 
temporary,  and  merely  incidental  for  the  convenience  of  trans- 
acting business;  one  road  acting  sometimes  as  agent  for  other 
roads  by  their  procurement  or  adoption.'*     And  again,    in 
section  181,  p.  141,  it   is  said:     "It   has  generally  been  con- 
sidered, both  in  this  country  and  in  the  English  courts,  that 
receiving  goods  destined  beyond  the  terminus  of  the  particular 
railway,  and  accepting  the  freight  through,  and  giving  a  ticket 
or  check  through,  does  import  an  undertaking  to  carry  through, 
and  that  this  contract   is  binding  upon  the  company.**     In 
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Railway   Co.  v.  Morton,  6i    Ind.  53Q,   577, — a   case  cited   in 
behalf  of  the  appellant, — it  was  said:    **Doubtless  a  common 
carrier  may  so  bold  himself  out  to  the  public  as  to  make  him- 
self liable  for  not  receiving  and   carrying  goods  beyond  his 
own  line;  or,  by   a  special  contract,  he   may   make  himself 
lia>^le  for  not  receiving  and   carrying  goods   beyond  his  own 
line;  or,  if  a  person  not  a  common  carrier  in  fact,  and  not 
holding  himself  out  to  the  public  as  a  common  carrier,  under- 
takes by  contract  to  carry  goods  to  a  given   point,  he  will  be 
held  liable  for  a  breach  of  his  contract  as  a  common  carrier.*' 
If,  then,  the  appellant  had  the  power,  as  we  think  it  had,  to 
enter  into  special  contracts  or  make  arrangements  with  other 
railway  corporations   for  the  transportation  of  freight  over 
their  lines,  we  may  justly   assume  from  the  course  of  dealing 
by  the  company  and  its  agents,  as  shown  by  the  evidence  in 
this  case,  that  some  arrangement  existed  between  it  and  the 
other  corporations  over  whose  lines  the  sheep  were  to  be  trans- 
ported, including  the  Chicago  &  Northwestern  Railway  Com- 
pany.    Such  being    the  case,    the  question    is,    had  James 
Strachan,  the  company's  agent,  authority  to  enter  into  the 
contract  in  dispute?    We  think  he  had.     The  evidence  shows 
that  he  was  the  agent  in  charge  of  the  station  at  Soda  Springs, 
and  as  such  represented  the  corporation,  and  transacted  its 
business  there.     The  company  held  him  out  to  the  public  as 
its  agent  to  transact   such    business,  within   the  objects  of  its 
creation,  as  might  arise   at  that  station.     As  to  that  station, 
and  within  the  range  of  the  corporate  business  to  be  there 
transacted,  he  must  be  regarded  as  the  company's  general 
agent,  with  the  right  to   exercise  such  powers  as  necessarily, 
properly,  and  legitimately  belong  to  the  character  in  which 
his  principal  held   him  out.     As  to  the  business  over  which 
this  controversy  arose,  it  is  clear  from  the  proof  that  the 
company  impressed  upon    the  agent  the  character  of  one 
authorized  to  act  and  speak  for  it.     The  business  was  such  as 
was  within  the  powers  of  the  corporation  to  transact,  was 
transacted  in  the  usual  way,  and  therefore  it  cannot  be  asserted, 
as  against  third  persons  who  have  acted  in  good  faith,  that 
such  a  contract  is  not  within  the  scope  of  the  agent's  power, 
or  that  the  principal  did  not  intend  to  confer  such  power. 
Where,  under  such  circumstances  as  are  shown  herein,  a  sta- 
tion agent  contracts  to  ship  live  stock,  the  shipper  has  a  right 
to  assume  that  such  agent    acts  within  the  scope  of  his 
authority.     Authority  to  speak  and  act  in  such  a  case  follows 
as  a  necessary  attribute  of  the  character  impressed  upon  the 
agent  by  the  principal.     In  5  Am.  &  Ener.  Enc.  Law,  351,  the 
law  is  stated  thus:    ** Where   a  railroad  company  places  an 
agent  in  charge  of  its  business  at  a  station,  and  empowers  him 
to  contract  for  the  shipment  of  freight,  it  holds  him  out  to 
the  public  as  having  the  authority  to  contract  with  reference 
to  all  the  necessary  and  ordinary  details  of  the  business,  and 
within  the  range  of  such  business  he  becomes  a  general  agent. 

23  (N  s)  A  &  E  R  Cas— 42 
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Every  presumption  is  therefore  in  favor  of  the  authority  of  a 
station  agent  to  enter  for  his  company  into  contracts  for  trans- 
portation, when  such  contracts  are  not  of  an  unusual  or 
extraordinary  character."  In  Wood  v.  Railway  Co.,  68  Iowa, 
4QI,  27  N.  W.  473,  56  Am.  Rep.  861,  in  reference  to  the 
authority  of  a  station  agent  it  was  said:  '*He  was  the  only 
representative  of  the  company  at  that  station.  He  was  placed 
there  for  the  purpose  of  transacting  its  business  at  that  place. 
He  was  authorized  to  contract  in  its  name  for  the  transporta- 
tion of  property  of  the  kind  in  question,  and  had  the  authority 
to  receive  it  for  shipment.  Shippers  had  the  right  to  assume, 
in  the  absence  of  information  to  the  contrary,  that  he  had 
authority  from  his  principal  to  contract  for  the  doing  of  what- 
ever was  reasonably  necessary  to  be  done  in  the  shipment  of 
such  property.  By  placing  him  in  charge  of  its  business  at 
that  station,  and  empowering  him  to  contract  for  the  ship- 
ment of  such  property,  it  held  him  out  as  possessing  the 
authority  to  contract  with  reference  to  all  the  necessary  and 
ordinary  details  of  the  business.  Within  the  range  of  that 
business,  he  was  a  general  agent."  So,  in  Harrison  v.  Rail- 
way Co.,  74  Mo.  364,  41  Am.  Rep.  318,  it  was  said:  "It  may. 
we  think,  be  safely  affirmed  that  a  station  agent  clothed  with 
the  power,  and  whose  duty  it  is,  to  receive  and  forward  freight, 
who  makes  a  contract  within  the  scope  of  his  apparent 
authority,  thereby  binds  the  company  he  represents,  although 
in  making  such  contract  he  may  have  exceeded  his  authority; 
and  when  such  company  seeks  to  absolve  itself  from  liability 
arising  under  such  contract  on  the  ground  that  the  agent, 
although  apparently  authorized  to  make  it.  in  fact  had  no  such 
authority,  it  must  show  that  the  party  with  whom  the  con- 
tract was  made  had  knowledge  of  the  fact  that  the  agent  was 
acting  beyond  his  authority."  Mechem,  Ag.  §  278;  Pruitt  v. 
Railroad  Co.,  62  Mo.  527;  Railroad  Co.  v.  Rosenberg,  31  111. 
App.  47;  McCarty  V.  Railway  Co..  79  Tex.  33,  15  S.  W.  164; 
Baker  v.  Railroad  Co.  (Mo.)  3  S.  W.  486;  Demingv.  Railroad 
Co.,  48  N.  H.  455,  2  Am.  Rep.  267;  Railroad  Co.  v.  Wolcott, 
141  Ind.  267,  39  N.  E.  451,  50  Am.  St.  Rep.  320;  Harrell  v. 
Railroad  Co.,  106  N.  C.  258,  11  S.  E.  286. 

Nor  was  it  incumbent  upon  the  plaintiff  to  allege  and  prove 
that  the  station  agent  had  authority  to  make  the  contract  for 
cars.  In  a  case  where  a  common  carrier  is  sued  for  a  breach 
of  such  a  contract  which,  as  in  this  instance,  is  not  shown  to 
be  of  an  unusual  or  extraordinary  character,  the  presumption 
is  that  the  agent  had  authority  to  make  it,  and  the  burden  of 
proof  is  upon  such  carrier  to  show  that  he  had  not  such 
authority.  Railway  Co.  v.  Wright,  i  Tex.  Civ.  App.  402,  21 
S.  W.  80;  Pruitt  V.  Railroad  Co.,  62  Mo.  527. 

The  mere  fact  that  the  agent  agreed  to  furnish  a  specific 
kind  of  cars  owned  by  another  railway  company  did  not,  under 
the  circumstances  shown  in  evidence,  render  the  contract  void, 
nor  relieve  the  appellant  company  from  its  duty  to  furnish 
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other  cars  if  the  specific  cars  could  not  be  obtained ;  for  it  is 
shown  that  it  was  not  unusual  for  the  agent  to  enter  into  con- 
tracts like  the  one  in  question.  It  appears  that  on  the  same 
day  of  the  making  of  this  agreement  he  made  another  of 
exactly  the  same  kind  with  another  person.  The  agent  him- 
self, testifying  for  the  defendant,  stated  that,  if  a  person 
ordered  a  certain  kind  o{  car,  ^^it  simply  showed  a  preference 
for  that  car*';  that  it  was  generally  understood  that,  if  a 
shipper  could  not  get  the  kind  of  car  he  wanted,  he  would  take 
what  he  could  get;  and  that  witness  so  understood  the  order 
of  the  plaintiff.  It  also  appears  in  evidence  that  the  plaintiff 
was  willing  to  take  any  kind  of  cars  he  could  get.  The  order, 
after  entry,  was  transmitted  to  superior  officers  of  the  cor- 
poration, without,  so  far  as  appears,  any  objection  thereto 
being  made  by  them.  Under  these  circumstances,  the  com- 
pany had  no  right  to  permit  an  unreasonable  delay  in  furnish- 
ing cars.  If,  for  any  cause,  it  was  unable  to  furnish  them  at 
the  time  it  agreed  to  do  so,  then  it  became  its  duty  to  inform 
the  shipper  of  such  fact  within  a  reasonable  time,  if  prac- 
ticable ;  and  if,  in  the  absence  of  such  notice,  the  shipper  be- 
lieved that  the  cars  would  be  in  readiness  at  the  time  named, 
and,  relying  upon  the  conduct  of  the  carrier,  presented  his 
live  stock  at  the  time  and  place  named,  only  to  find  no  cars, 
there  would  seem  to  be  no  good  reason  why  the  company 
should  not  be  held  liable  for  damages,  if  injury  was  caused  by 
neglect  of  such  duty.  Ayres  v.  Railway  Co.,  71  Wis.  372,  37 
N.  W.  432,  S  Am.  St.  Rep.  226. 

Nor  had  the  appellant  any  right  to  furnish  cars  to  other  per- 
sons which,  in  accordance  with  the  order  of  the  time  in  which 
the  notice  for  cars  was  given,  ought  to  have  been  furnished  to 
the  plaintiff,  and  thus  discriminate  against  him  in  favor  of.other 
shippers  at  the  same  station.  The  rights  of  all  shippers  of 
live  stock  applying  for  cars  under  the  same  circumstances  are 
necessarily  equal.  The  respondent  was  entitled  to  the  same 
consideration  respecting  his  order  as  any  other  shipper,  and 
such  discrimination  as  is  disclosed  by  the  evidence  herein 
cannot  be  upheld.  The  law  in  such  cases  permits  no  unrea- 
sonable preference  or  advantage  to  or  in  favor  of  any  person. 
Ayres  v.  Railway  Co.  (Wis.)  37  N.  W.  432,  5  Am.  St.  Rep. 
226;  McDuffee  v.  Railroad,  52  N.  H.  430,  13  Am.  Rep.  72; 
Ballentine  v.  Railroad,  40  Mo.  491,  93  Am.  Dec.  315. 

From  the  foregoing  considerations,  we  are  of  the  opinion 
that  the  court  did  not  err  in  refusing  to  instruct  the  jury,  as 
requested  by  the'  defendant,  to  the  effect  that  the  agent  had 
no  authority  to  make  the  contract  in  question,  and  that  the 
same  was  therefore  invalid. 

We  find  no  reversible  error  in  the  record.  The  judgment  is 
affirmed,  with  costs. 

MINER,  C.  J.,  and  BASKIN,  J.,  concur. 
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{Supreme  Court  of  Minnesota^  Nov,  22y  1901.) 

[87  N.  W,  Rep.  1117.  ] 

Liability  for  Injury  to  Child  as  Affected  by  Failure  to  Fence  Tracks.* 

Railway  companies  operating*  their  lines  in  this  state  are  impera- 
tively required  by  sections  2692-2695,  Gen.  St.  1894,  to  construct  and 
maintain  fences  on  either  side  of  their  tracks,  which  duty  inures  to 
the  benefit  of  children  of  tender  years,  who  may,  by  reason  of  negli- 
gence in  that  respect,  be  injured.  Rosse  z/.  Railway  Co.,  71  N.  W. 
20,  68  Minn.  216,  37  L.  R.  A.  591,  64  Am.  St.  Rep.  472,  and  Nicholson 
V.  Railway  Co.,  83  N.  W.  454,  80  Minn.  508,   followed. 

Fences— Platted  but  Unopened  Streets. 

This  statutory  duty  to  fence  its  tracks  is  subject  to  implied  excep- 
tions where  legally  platted  but  unopened  streets  run  over  and  across 
such  tracks.  In  such  places  the  railroad  company  may  not  obstruct 
streets  by  fencing,  although  they  have  not  been  opened  by  the  public 
authorities. 

Direction  of  Verdict. 

Held,  upon  the  facts  disclosed  by  the  evidence  in  this  case,  that 
defendant's  tracks  at  the  scene  of  an  accident  in  Northeast  Minne- 
apolis did  not  constitute  such  a  yard  as  to  subject  the  place  to  an 
implied  exception  to  the  fencing  statutes  upon  the  ground  that  fences 
and  cattle  guards  would  endanger  the  lives  of  its  employees. 

Sanne. 

ffeldy  also,  upon  the  evidence  in  this  case,  that  the  orders  of  the 
trial  court  directing  judgments  in  these  cases  notwithstanding  the 
verdicts  therein  were  erroneous,  for  the  reason  that  it  seems  fairly 
probable  that  in  the  respects  upon  which  the  court  acted  in  such 
orders  plaintiff  might  suppl3*  omissions  on  proof  on  another  trial. 

Duty  to  Fence  Track  Parallel  to  Roads. 

The  fact  that  several  railroad  tracks  run  parallel  to  each  other,  and 
that  a  track  of  another  company  is  also  immediately  adjacent  and 
parallel  thereto,  will  not  excuse  either  company  from  complying  with 
the  statutory  obligation  to  fence  their  tracks  for  the  benefit  of  the 
public. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  county :  C.  B.  Elliott, 
Judge. 

Actions  by  Agno  Maren^ro  individually  and  as  father  of 
Camile  Marengo  against  the  Great  Northern  Railway  Com- 
pany. The  cases  were  tried  tog:ether.  Verdicts  for  plaintifi. 
Judgments  ordered  for  defendant,  and  motion  for  new  trial 
denied.     Plaintifi  appeals.     Reversed. 

F   D.  Larrabee,  for  appellant. 

W.  E.  Dodge,  Rome  G.  Brown,  and  Chas.  S.  Albert,  for 
respondent. 

LOVELY,  J.  Camile  Marengo,  an  infant  of  tender  years, 
went  upon  the  tracks  of  defendant  in  Northeast  Minneapolis, 
and  while  there  was  seriously  injured  by  one  of  its  locomotives. 
The  father  of  Camile  brings  suit  to  recover  for  the  injuries  to 

*As  to  liability  for  injuries  to  children  as  a£Fected  by  failure  t« 
fence,  see  Nickolson  v.  Northern  Pac.  Ry.  Co.  (Minn.),  18  Am.  A 
Eng.  R.  Cas. ,  N.  S. ,  682,  and  note,  686  et  seq. 
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his  minor  son  under  the  statute  (section  <;i64,  Gen.  St.  1894); 
also  a  separate  action  for  the  damages  which  he  sustains  as 
the  child's  parent.  The  cases  were  tried  together.  Separate 
verdicts  were  rendered  for  plaintiff  in  each  case.  Defendant 
moved  for  judgments  notwithstanding  the  verdicts,  or  for  new 
trials  in  the  alternative.  The  trial  court  ordered  judgments 
for  the  defendant,  and  specifically  denied  the  motion  for  a 
new  trial  in  each  case.  Plaintiff  appeals  from  the  respective 
orders,  which  brings  the  entire  record  here  for  review. 

A  description  of  the  place  of  the  accident  is  essential  to  a 
proper  understanding  of  the  questions  to  be  reviewed.  Four 
tracks  of  defendant  extend  in  a  northwesterly  and  south- 
easterly direction  parallel  to  each  other  for  more  than  a  half 
mile  through  what  the  defendant  designates  as  its  '* Northeast 
Minneapolis  Yard.*'  There  is  also,  on  the  easterly  side  of 
these  tracks,  running  parallel  to  them  and  in  close  proximity 
thereto,  a  track  of  the  Northern  Pacific  Railway  Company. 
The  land  adjacent  to  the  railway  tracks  on  the  east  for  several 
hundred  feet  between  the  same  and  Monroe  street — a 
thoroughfare  running  due  east  and  west  some  distance  there- 
from— is  an  open  field,  but  we  are  required  by  the  concessions 
in  the  pleadings  and  the  course  of  counsel  at  the  trial  to  treat 
such  open  prairie  as  platted  from  the  tracks  to  the  line  of 
Monroe  street,  although  unopened  by  the  city  authorities  at 
the  time  of  the  accident.  Twenty-Second  and  Twenty-Third 
avenues  are  open  and  traveled  from  the  east  to  Monroe  street, 
but  are  not  opened  any  further  west,  although  their  lines 
extend  on  the  plat  over  the  field,  as  well  as  across  the  railway 
lines.  Neither  the  defendant  nor  the  Northern  Pacific  Rail- 
way Company  have  fences  of  any  kind  upon  their  right  of 
way  east  of  or  adjacent  to  their  tracks.  The  injured  minor 
was  a  young  lad  of  less  than  seven  years,  living  with  his 
parents.  He  left  home  on  the  morning  of  the  accident.  See- 
ing some  boys  west  of  the  tracks,  supposing  they  were  his 
brothers,  he  ran  over  to  the  place  where  they  were.  Finding 
they  were  not  the  persons  he  thought,  he  immediately  started 
to  return,  and  while  on  one  of  defendant's  tracks  was  thrown 
or  fell  under  the  wheels  of  a  freight  car  then  being  moved  by 
a  locomotive,  which  caused  the  injury  complained  of. 

The  substantive  basis  of  plaintiff's  right  to  recover  is  defend- 
ant's neglect  to  maintain  fences,  as  required  by  law,  on  the 
east  side  of  its  tracks,  by  reason  of  which  the  young  lad  was 
permitted,  without  legal  fault  on  his  part,  to  stray  upon  the 
place  of  danger.  The  right  to  recover  for  injuries  to  children 
non  sui  juris  in  such  cases  has  been  already  settled,  and  we 
are  not  inclined  to  disturb  the  rule  laid  down  in  the  late 
decisions  of  this  court  in  respect  to  the  obligation  of  railway 
companies  in  that  respect.  Rosse  v.  Railway  Co.,  68  Minn. 
216,  71  N.  W.  20.  37  L.  R.  A.  5QI,  64  Am.  St.  Rep. 
472:  Nicholson  v.  Railway  Co.,  80  Minn.  508,  83  N.  W. 
454.     Railways  must  observe  the  statute,  save  where  there  is 
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some  exception  by  implication  based  upon  public  policy, 
necessity,  or  convenience,  which  requires  such  exception  as 
station  srrounds,  streets,  public  places,  etc.  Greeley  v.  Rail- 
way Co.,  33  Minn.  136,  22  N.  W.  179,  53  Am.  Rep.  16.  In 
such  cases  the  burden  of  showing  the  exception  rests  upon 
the  company.  Cox  v.  Railway  Co.,  41  Minn.  loi,  42  N.  W. 
924.  An  exception  would  probably  also  apply  to  yards 
devoted  distinctively  to  switching  and  the  work  of  receiving, 
distributing,  or  making  up  and  sending  out  trains,  whenever 
the  legal  duty  of  maintaining  cattle  guards  at  highway  cross- 
ings might  seriously  endanger  the  lives  of  switchmen  in  the 
use  of  the  tracks.  This  exception  is  not,  however,  in  the  case, 
for  the  evidence  does  not  establish  such  a  use  of  the  tracks 
referred  to  as  would  bring  into  operation  conditions  that  would 
make  it  applicable.  There  were  switches,  to  a  limited  extent, 
several  hundred  feet  distant  from  where  the  boy  was  hurt,  on 
either  side  of  the  place.  It  may  be  stated,  however,  that  the 
railroad  tracks  in  this  case  were  similar  in  that  respect  to 
those  in  Nicholson  v.  Railway  Co.,  supra,  the  switching 
therein  ** being  merely  incidental  to  the  movements  of  trains." 
The  exception  to  the  statute,  being  based  upon  reason  and 
convenience,  cannot  be  extended  beyond  what  reason  and 
convenience  require,  so  as  to  deprive  the  public  of  the  benefit 
of  the  proper  police  regulations  provided  in  such  cases  for  its 
protection.  Nor  does  the  fact  that  another  railroad  company 
runs  a  parallel  track  on  the  east  side  of  defendant's  tracks  re- 
lieve it  from  its  statutory  duty  to  fence  its  tracks.  The 
obligation  to  fence  is  absolute.  Public  interests  are  involved 
in  its  performance,  and,  if  the  defendant  company  could  not 
so  arrange  with  the  adjacent  company  that  the  entire  tracks 
would  be  protected  in  the  manner  required  by  law,  it  was  in 
duty  bound  to  see  that  its  own  right  of  way  was  properly  pro- 
tected. It  could  not  relieve  itself  from  its  own  negligence  in 
that  respect  by  showing  that  another  railroad  company,  sim- 
ilarly situated,  had  also  been  Ruilty  of  the  same  fault.  Rail- 
way Co.  V.  Allen,  40  Ohio  St.  206.  Undoubtedly,  public 
streets  furnish  an  exception  to  the  duty  of  the  railroad  to 
fence,  and  defendant  could  not  be  required,  or  even  permitted, 
to  build  fences  across  legally  laid  out  highways.  That  this 
would  apply  to  travelled  highways  is,  of  course,  too  plain  to 
admit  of  doubt.  Greeley  v.  Railway  Co.,  supra.  But  it  was 
urged  on  the  trial  in  behalf  of  plaintiff  that  the  avenues  cross- 
ing the  platted  but  unopened  field,  and  extending  upon  the 
tracks,  did  not  constitute  an  implied  exception  to  the  statute 
in  the  same  degree  as  if  they  had  been  formally  opened  and 
used  for  travel  by  the  public.  We  cannot  adopt  this  view. 
The  railroad  company  had  nothing  to  do  with  the  platting  or 
the  opening  of  these  streets,  but  it  was  legally  bound  to 
recognize  the  right  of  the  public  therein.  If  it  did  not,  it 
might  be  liable  to  prosecution,  or  restrained  by  injunction. 
Hence  the  company   might  properly  say  that  such   streets, 
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though  unused,  were  liable  to  be  opened  at  any  moment  by 
the  authorities.  They  were  the  subject  of  public  control,  and 
therefore  furnished  a  proper  exception  to  the  extension  of 
fences  across  the  same.  But  of  defendant's  sure  and  perfect 
obligation  to  fence  along  the  tracks  between  the  platted  and 
unopened  streets  there  can  be  no  question ;  and,  if  the  evi- 
dence tended  to  show  that  the  child  strayed  upon  the  track  at 
a  point  between  the  unopened  highways  where  no  fences  had 
been  constructed,  it  was  the  duty  of  the  trial  court,  under 
proper  instructions,  to  have  submitted  the  plaintiff's  right  to 
recover  to  the  jury.  The  claim  of  plaintiff  in  this  respect  is 
that  the  young  lad  went  upon  the  tracks  between  Twenty- 
Second  and  Twenty-Third  avenues,  where  it  was,  as  we  have 
held,  defendant's  duty  to  maintain  a  fence.  This,  under  the 
evidence,  was  an  important  and  vital  issue  in  the  case,  and, 
as  we  understand  the  views  of  the  trial  court  in  ordering  the 
judgments  absolute  for  defendant,  it  did  so  for  the  reason  that 
there  was  a  failure  on  the  part  of  the  plaintiff  to  sufficiently 
and  distinctively  establish  this  fact.  It  is  not  to  be  doubted 
that  the  burden  rested  upon  plaintiff  to  show  that  the  child 
strayed  upon  the  tracks  at  a  point  where  it  was  the  duty  of  the 
defendant  company  to  fence  its  tracks;  and  if  it  has  failed  in 
this  respect,  or  if  the  testimony  is,  as  claimed  by  the  defend- 
ant, so  vague  and  uncertain  in  its  tendency  to  show  where  the 
child  went  upon  the  right  of  way  that  it  is  just  as  probable 
that  he  went  there  at  a  place  where  it  was  not  in  duty  bound 
to  fence  as  at  a  place  where  it  was,  plaintiff  could  not  recover. 
But,  conceding  this,  we  do  not  think  that  the  trial  court  was 
necessarily  justified  in  ordering  judgments  against  the  verdicts 
in  favor  of  the  defendant. 

We  are  unable  to  interpret  chapter  320,  Gen.  Laws  1895, 
authorizing  the  entry  of  judgment  by  the  court  notwithstand- 
ing a  verdict,  so  as  to  deprive  a  litigant  of  the  right  to  have 
the  facts  in  a  common-law  issue  determined  by  the  jury 
instead  of  absolutely  by  the  court.  Such  an  interpretation 
would  deprive  the  litigant  of  his  rierht  of  trial  by  jury.  To 
sustain  the  statute,  it  must  be  construed  so  as  to  harmonize 
with  that  constitutional  right.  Cruikshank  v.  Insurance  Co., 
75  Minn.  266,  77  N.  W.  9^8;  Marquardt  v.  Hubner,  77  Minn. 
442,  80  N.  W.  671;  Kreatzv.  School  Dist,  79  Minn.  14,  81  N. 
W.  533;  Bragg  V.  Railway   Co.,  81    Minn.  130,  83  N.  W.  511. 

Evidence  to  locate  the  place  where  the  child  strayed  upon 
the  track  is,  upon  this  record,  somewhat  vague  and  indefinite, 
but  it  seems  reasonably  apparent  from  a  review  of  the  same 
that  upon  another  trial  the  failure  of  proof  in  that  respect 
could  be  remedied,  and  we  must,  for  that  reason,  in  view  of 
previous  rulings,  reverse  the  order  of  the  trial  court  ordering 
judgments  in  these  cases  in  favor  of  the  defendant.  It  is  very 
clear  that  the  court  denied  the  part  of  the  alternative  motion 
asking  for  a  new  trial  upon  the  ground  that  it  deemed  it  its 
duty  to  direct  a  judgment  with   which  a  new  trial  would  be 
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radically  inconsistent.  It  follows  that  the  trial  court  has  not 
exercised  its  discretion  upon  the  weig:ht  oi  the  testimony,  and 
we  shall  therefore  decline  to  anticipate  action  in  that  respect, 
or  to  consider  that  question,  which  embraces  an  original 
function  of  the  trial  court,  rather  than  of  a  court  of  review. 
The  orders  of  the  court  below  directing  judgments  in  favor 
of  defendant  in  these  cases  are  reversed,  and  each  case  is 
remanded  for  a  new  trial  upon  the  merits. 


Illinois  Cent.  R.  Co.  v.  Foulks  et  al. 

{Supreme  Court  of  Illinois^  June  ig^  /go/.) 
[60  N.  E.  Rep.  890.  ] 

Whether  Contract  Made  Carrier  the  A^ent  of  Connecting  Carrier  in 
Forwarding  Freight — Liability  for  Injury.* 
Defendant  railroad  company  and  another  railroad  company  entered 
into  a  contract  reciting  that  '*the  respective  parties  hereto  own  and 
operate  parts  of  a  continuous  line  of  railroad,"  and  providing  that 
'*the  parties  hereto  shall  operate  their  respective  lines  of  roads  so 
connecting  at  K.  as  allied  lines  of  transportation."  Article  2  of  the 
contract  required  such  other  company  to  do  all  its  business,  both 
freight  and  passenger,  between  the  cities  of  K.  and  C,  over  defend- 
ant's road.  Article  3  gave  control  of  the  rates  to  such  other  company. 
Article  4  required  defendant  companj'  to  furnish  all  necessary  termi- 
nal facilities,  but  the  cars  employed  to  be  moved  by  each  party  over 
it3  own  road  with  its  own  engines  and  trainmen,  and  mileage  to  be 
allowed  to  each  road  for  the  cars  run  over  the  other  road.  Article  8 
provided  a  method  of  division  of  freight  earnings,  and  article  10 
provided  that  all  damages  incurred  on  account  of  loss  or  injury^  to 
freight  shall  be  adjusted  according  to  the  general  customs  prevailing 
at  the  time  in  the  interchange  of  freight  traffic  between  railroads: 
heldy  that  the  contract  did  not  make  defendant  the  agent  of  the  other 
company  in  forwarding  freight  over  its  line,  so  as  to  excuse  defend- 
ant from  liability  to  plaintiff  for  injury  to  freight,  resulting  from 
delay  in  shipping,  caused  by  its  negligence  in  misbilling  it. 

Traffic  Contracts— Relation  of  Carriers— Liability  for  Misbilling  Freight. 

Where  defendant  railroad  company  and  another  railroad  company 
operated  a  continuous  line  of  road  between  certain  points  under  a 
contract  by  which  defendant  furnished  all  the  cars,  motive  power, 
and  employees  for  the  carriage  of  freight  over  its  portion  of  the  line, 
defendant  was  an  independent  contractor,  and  as  such  liable  for  the 
negligence  of  its  servant  in  misbilling  freight  over  such  continuous 
line,  even  though  it  stood  in  the  relation  of  agent  to  such  other  com- 
pany. 

Carrier    Misbilling  Freight  over  Connecting  Line  as  Agent  of  Other 
Carrier  Directly  Liable  to  Shipper. 

Where  defendant  company,    standing  in  the    relation    of   agent    to 
a  connecting  line,    negligently   misbilled    freight   over    such  line,  it 
was  liable  directly  to  the  shipper  for  injury  to  such  freight  resulting 
therefrom. 
Actions  against  Joint  Tort  Feasors-  New  Trial. 

Where  a  verdict  has  been  rendered  against  several  joint  tort  feasors, 
it  is  not  error  to  grant  a  motion  for  new  trial,  and  dismiss  the  action 
as  to  part  of  them,  and  overrule  the  motion  as  to  others. 

*As  to  the  relation  between  carriers  resulting  from  traffic  agree- 
ments, see  6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  654  et  seq.  ;  9  Cent. 
Pig.,    col.  665;  6  Rap.  &  Mack's  Dig.  242  et  seq. 
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Variance — Waiver. 

Where  an  objection  to  evidence  on  the  ground  of  variance  is  not 
interposed  when  the  evidence  is  offered,  it  is  waived. 

Whether  Carrier  Was  Agent  of  Connecting  Carrier— Construction  of 
Contract — Question  of  Law. 
Where  the  question  of  whether  defendant  was  agent  for  a  connect- 
ing road  depended  on  the  construction   of  a  written  contract  between 
the  two  roads,  it  was  a  question  of  law  for  the  court. 

Delay  in  Transportation— Condition  of  Freight — Opinion  Evidence. 

In  an  action  against  a  carrier  for  damages  to  a  car  load  of  potatoes, 
resulting  from  delay  in  transportation,  a  question  to  a  witness  as  to 
what  was  the  condition  of  the  potatoes  when  they  arrived  at  their 
destination  was  not  objectionable  as  calling  for  a  conclusion. 

Testimony — Objections. 

Where  the  answer  of  a  witness  to  a  question  is  contained  in  a 
deposition  taken  on  notice,  an  objection  that  the  question  called  for 
a  conclusion  should  be  taken  by  motion  to  suppress  the  deposition, 
and  not  at  the  trial. 

Appeal  from  appellate  court.  First  district. 

Action  by  J.  R,  Foulks  and  J.  W.  Foulks  against  the  Illinois 
Central  Railroad  Company  and  others  for  damages  resulting 
from  delay  in  the  transportation  of  freight.  From  a  judg- 
ment of  the  appellate  court  (92  111.  App.  391)  affirming  a  judg- 
ment of  the  circuit  court  in  favor  of  plaintiffs,  the 
above-named  defendant  appeals.     Affirmed. 

The  following  statement  of  facts  is  made  by  the  appellate 
court  in  their  decision  of  this  case: 

'^This  is  an  action  on  the  case,  brought  by  appellees  against 
appellant  together  with  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  the  Chesapeake  &  Ohio  Railway 
Company,  the  Richmond  &  Danville  Railroad  Company,  and 
the  Pennsylvania  Raiload  Company.  The  jury  before  whom 
the  case  was  tried  brought  in  a  verdict  of  guilty  against  the 
Chesapeake  &  Ohio  Railway  Company,  the  Pennsylvania  Rail- 
road Company,  and  the  appellant,  and  assessed  the  plaintiffs' 
damages  at  $1,913.31.  At  a  former  trial  a  jury  had  found  the 
Clevleand,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
not  guilty,  and  service  of  process  was  never  had  against  the 
Richmond  &  Danville  Railroad  Company.  The  verdict  of  the 
jury  in  the  pf esent  case,  therefore,  found  all  the  remaining  de- 
fendants guilty.  A  motion  for  a  new  trial  was  granted  as  to  the 
others,  and  the  suit  dismissed  as  to  them,  but  the  motion  was 
overruled  as  to  appellant.  The  circuit  court  denied  a  motion 
in  arrest,  and  entered  judgment  for  the  full  amount  of  the 
verdict  against  appellant  alone. 

''The  material  facts  are  that  in  April,  1890,  appellees,  who 
were  doing  business  at  Malvern,  Iowa,  shipped  a  quantity  of 
potatoes  to  Philadelphia.  It  appears  that  the  route  chosen 
was  not  the  most  direct.  But  the  agent  of  the  Omaha  &  St. 
Louis  Railway  Company  at  Malvern  induced  appellees  to  ship 
over  the  latter  road,  promising,  it  is  said,  to  get  the  potatoes 
to  Philadelphia  within  five  days.  They  were  billed  by  the 
agent   of  the   Omaha   &   St.    Louis     Railway    Company   at 
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Malvern,  Iowa,  to  go  by  'Kanawha  Dispatch'  from  East 
Dubuque,  Iowa.  The  'Kanawha  Dispatch'  is  said  by  ap- 
pellant's counsel  to  be  'a  combination  of  divers  roads  for 
the  transmission  of  freight  from  western  and  eastern  points,' 
and  it  is  stated  that  the  appellant  is  not  a  member  of  that 
combination.  It  is  conceded,  however,  that 'the  frei^rht  as:ent 
of  the  Illinois  Central  Railroad  Company  and  his  corps  of 
clerks  transact  all  the  routine  business  of  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company  and  the 
Kanawha  Dispatch  at  Chicago, '  but  it  is  insisted  that  they 
get  all  their  instructions,  orders,  etc.,  in  relation  to  such 
business  from  the  general  agent  of  the  so-called  'Big  Four' 
Company  and  from  the 'Kanawha  Dispatch'  offices,  and  not 
any  from  appellant. 

"The  two  car  loads  of  potatoes  in  question  came  to  appel- 
lant's yards  in  Chicago  in  due  course,  and  were  immediately 
transferred,  as  directed  by  the  transfer  slips,  and  forwarded  by 
appellant  over  its  own  line  to  Kankakee  the  same  day.  It  is 
not  disputed  that  there  was  no  delay  in  transit  while  the  pota- 
toes were  on  appellant's  tracks.  But  there  is  some  evidence 
tending  to  show  unnecessary  delay  on  the  part  of  the  Chesa- 
peake &  Ohio  and  of  the  Pennsylvania  companies.  The  claim 
against  appellant  is  that  a  mistake  was  made  by  its  employees 
at  Chicago  in  billing,  by  which  the  potatoes  were  caused  to  be 
shipped  via  the  Clyde  Line  of  steamers,  instead  of  being  for- 
warded all  rail.  The  waybills  were  made  out  by  appellant, 
and  were  erroneous.  They  were  made  to  read,  'Over  Illinois 
Central  and  Chesapeake  and  Ohio  to  Richmond,  for  Phil- 
adelphia, via  Clyde  Line  of  steamers. '  They  should  have 
been  billed  'to  Charlottesville,  Alexandria,  all  rail  to  Philadel- 
phia. '  The  error  occurred  through  a  mistake  inadvertently 
committed  by  the  agent  or  employee  at  Chicago,  who  made 
out  the  bills.  The  result  was  that,  upon  arrival  at  Richmond, 
the  potatoes,  which  were  in  bulk,  were  refused  by  the  Clyde 
Line  of  steamers,  because,  as  the  published  tarifi  of  rates  of 
the  'Kanawha  Dispatch'  specifically  states,  bulk  freight  is 
not  taken  on  the  Clyde  Line.  At  Richmond  the  waybills  were 
corrected,  and  the  potatoes  at  length  forwardecf  to  Philadel- 
phia. There  they  were  refused  by  the  consignee  on  account 
of  their  condition,  caused,  it  is  said,  by  continued  exposure 
to  warm  weather  while  delayed  en  route.  There  is  evidence 
tending  to  show  that  the  cars,  while  in  actual  transit,  made 
'fair  average  time,'  and  that  the  delay  was  caused  by  the  mis- 
billing." 

From  the  judgment  entered  by  the  circuit  court  against 
appellant  an  appeal  was  taken  to  the  appellate  court,  and 
there  affirmed.  The  present  appeal  is  prosecuted  from  the 
judgment  of  affirmance  so  entered  by  the  appellate  court. 

John  G.  Drennan  (J.  M.  Dickinson,  of  counsel),  for  appel- 
lant. 
John  M.  Zane,  for  appellees. 
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MAGRUDER,  J.  (after  stating  the  facts),  i.  The  evidence 
in  this  case  tends  very  strongly  to  show  that  the  delay  in  the 
transportation  of  the  potatoes  from  Malvern,  Iowa,  to  Phil- 
adelphia, Pa.,  was  caused  by  the  error  of  the  Illinois  Central 
Railroad  Company,  appellant  herein,  in  improperly  billing 
the  potatoes  upon  their  arrival  at  Chicago.  The  waybills 
made  out  by  the  appellant's  agent  at  Chicago  read  as  follows: 
''Over  Illinois  Central  and  Chesapeake  and  Ohio  to  Richmond, 
for  Philadelphia,  via  Clyde  Line  of  steamers."  The  potatoes 
should  have  been  billed  to  go  all  rail  via  Charlottesville,  Va., 
or '4o  Charlottesville,  Alexandria,  all  rail  to  Philadelphia.'' 
The  potatoes  were  in  bulk,  and  the  rate  sheet  which  was  in 
the  possession  of  the  appellant's  agent  showed  that  such  freight 
must  go  all  rail  via  Charlottesville,  Va.,  and  that  the  Clyde 
Line  of  steamers  did  not  take  bulk  freight.  The  result  was 
that,  when  the  cars  reached  Richmond,  the  freight  was  refused 
by  the  Clyde  Line  of  steamers,  and  the  cars,  after  a  consider- 
able amount  of  telegraphing  and  correspondence  in  relation 
to  the  error,  had  to  be  shipped  back  from  Richmond  to  Char- 
lottesville, and  from  there  on,  by  way  of  Alexandria,  to  Phil- 
adelphia. In  consequence  of  the  delay  caused  by  this  mistake, 
the  cars  did  not  arrive  in  Philadelphia  until  about  May  6th 
and  8th,  respectively,  when  they  should  have  arrived  there  cer- 
tainly by  the  25th  day  of  April.  The  testimony  tends  to  show 
that  the  weather  at  that  time  was  hot  in  Virginia,  and  that 
a  delay  of  a  few  days  causes  potatoes  shipped  under  such  cir- 
cumstances to  sprout,  so  that  they  become  spoiled.  The 
potatoes  were  spoiled  when  they  reached  Philadelphia, 
although  the  proof  tends  to  show  that  they  were  in  a  first-class 
condition  when  they  left  Malvern.  They  lay  in  Philadelphia 
because  of  the  refusal  of  the  consignee  to  receive  them,  and 
were  there  sold  for  freight  charges.  That  an  error  was  made 
by  appellant's  agent  or  employee  in  Chicago  in  the  billing  of 
the  freight  is  established  by  testimony,  which,  so  far  as  we 
have  been  able  to  discover,  is  uncontradicted  by  the  appellant. 

The  first  contention,  however,  of  the  appellant  is  that  in 
billing  this  particular  freight  the  appellant  acted  as  the  agent 
of  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  and  that  on  this  account  the  Illinois  Central  Rail- 
road Company,  if  liable  to  anybody,  is  only  liable  to  its  princi- 
pal, the  Cleveland.  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company.  It  is  admitted  that  the  billing  was  the  act  of 
the  agent  or  servant  of  the  appellant,  but  it  is  said  that  the 
appellant,  being  the  agent  of  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company,  is.  not  liable  to  the 
appellees,  who  are  third  persons,  but  only  to  its  principal,  for 
the  act  of  billing  thus  performed  by  its  own  agent  or  servant. 
In  other  words,  the  contention  of  the  appellant  is  that  what- 
ever right  of  action  in  this  case  appellees  may  have  is  against 
the  Cleveland.  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany, and  not  against  the  appellant,  by  reason  of  the  alleged 
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agency  thus  insisted  upon.  At  the  close  of  plaintiffs'  evi- 
dence on  the  trial  below,  the  defendant  then  moved  to  exclude 
the  evidence;  and  again,  at  the  close  of  all  the  evidence  in 
he  case,  the  appellant,  the  Illinois  Central  Railroad  Com- 
pany, asked  the  court  to  give  a  writtejQ  instruction  to  the  jury 
to  find  the  appellant  not  guilty.  The  court  refused  the  motion 
to  exclude  the  evidence,  and  also  refused  to  give  the  instruc- 
tion so  asked.  *  The  contention  here  made  is  claimed  to  arise 
out  of  this  action  of  the  court.  Upon  the  trial  below,  the 
appellant  introduced  in  evidence  a  written  contract,  bearing 
date  June  24,  1886,  executed  between  itself,  as  party  of  the 
first  part,  and  the  Cincinnati,  Indianapolis,  St.  Louis  & 
Chicaeo  Railway  Company,  as  party  of  the  second  part.  It 
is  conceded  that  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company  is  the  successor  of  the  Cincinnati, 
Indianapolis,  St.  Louis  &  Chicago  Railway  Company.  This 
written  contract  consists,  in  addition  to  the  recital  part 
thereof,  of  10  articles;  and,  so  far  as  the  relation  between  the 
parties  to  the  contract  is  concerned,  it  is  necessary  to  give  a 
construction  to  the  terms  of  the  contract.  Although  there  are 
some  expressions  in  the  contract  which  may  be  interpreted  as 
indicating  that  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company,  or  its  predecessor,  was  principal, 
and  the  Illinois  Central  Railroad  Company  its  agent,  yet, 
upon  a  consideration  of  the  whole  contract  and  all  its  parts, 
we  are  of  the  opinion  that  it  does  not  show  the  relation  of 
principal  and  agent  to  exist  between  the  parties  to  it.  The 
contract  recites  that  **the  respective  parties  hereto  own  and 
operate  parts  of  a  continuous  line  of  railroad  connecting  at 
Kankakee,  and  extending  from  the  city  of  Chicago,  in  the 
state  of  Illinois,  to  the  city  of  Cincinnati,  in  the  state  of 
Ohio."  Each  party  is  thus  stated  to  own  and  operate  its 
own  part  of  such  continuous  line  of  railroad.  A  railroad 
which  owns  and  operates  its  own  track  between  two  given 
points  is  itself  liable,  to  persons  shipping  freight  over  it,  for 
its  own  acts  of  negligence  or  the  negligence  of  its  employees. 
Article  I  of  the  contract  provides  as  follows:  ** It  is  agreed 
that  the  parties  hereto  shall  operate  their  respective  lines  of 
roads,  so  connecting  at  Kankakee,  for  their  mutual  advantage, 
as  allied  lines  of  transportation."  By  the  terms  of  the  con- 
tract each  party  is  thus  to  operate  its  own  line  of  road,  and 
both  parties  are  to  operate  their  respective  lines  as  allied  lines 
of  transportation.  Their  relation  is  thus  clearly  indicated  as 
allies,  and  not  as  agent  or  principal  the  one  for  the  other. 
Bv  the  second  article  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  otherwise  known  as  the  ^' Bier 
Four,"  is  required  to  do  all  its  business,  both  freight  and  pas- 
senger, over  the  Illinois  Central  road  between  Kankakee  and 
Chicago.  The  third  article  gives  the  control  of  the  rates  to 
the  Bie  Four.  The  fourth  article  requires  the  Illinois  Central 
Railroad  Company  to  furnish  all  necessary  terminal  facilities. 
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but  the  cars  employed  in  the  business  of  the  line  are  to  be 
moved  and  handled  by  each  party  upon  and  over  its  own 
road,  with  its  own  engines,  by  its  own  trainmen;  and  mileage 
is  allowed  to  each  road  for  its  cars  run  over  the  other  road. 
The  fifth,  sixth,  and  seventh  articles  refer  to  the  passenger 
business.  The  eighth  article  provides  that  freight  earnings 
shall  be  divided  between  the  two  roads  on 'traffic  between 
Chicago  and  Cincinnati,  25  per  cent,  to  the  Illinois  Central 
Railroad  Company  and  75  per  cent,  to  the  Big  Four.  The 
tenth  article  provides  that  '^all  costs  and  damages  incurred  on 
account  of  loss  or  injury  to  freight  shall  be  adjusted  by  the 
parties  according  to  the  general  rules,  usages,  and  customs 
which  shall  prevail  at  the  time  in  the  interchange  of  freight 
traffic  between  the  railroads  of  the  United  States.'*  These 
provisions  indicate  that  there  was  no  intention  to  create  an 
agency.  As  to  all  injuries,  to  freight  and  all  mistakes  of  any 
kind  in  regard  to  freight,  causing  damage,  the  two  roads  were 
to  be  separately  responsible,  and  not  one  as  agent  of  the  other. 
Vie  do  not  decide  that,  under  the  terms  of  this  agreement,  a 
partnership  existed  between  the  two  roads,  although  there 
was  a  unity  of  interest  between  them,  and  an  arrangement  (or 
the  division  of  freights  between  them.  We  are  satisfied  that 
under  the  authorities  each  road  is  responsible,  under  the 
arrangement  embodied  in  the  contract,  for  the  torts  and  neg- 
ligence of  its  own  agents  or  employees,  whether  each  was 
resppnsible  for  the  torts  or  negligence  of  the  other  or  not. 
Irviri  V.  Railway  Co.,  92  111.  103,  34  Am.  Rep.  116;  Peterson 
V.  Railway  Co.,  80  Iowa,  92,  45  N.  E.  573;  St.  Louis  Ins.  Co. 
V.  St.  Louis,  T.  H.  &  I.  R.  Co.,  104  U.  S.  146,  26  L.  Ed.  679; 
Railway  Co.  v.  Spratt,  2  Duv.  4.  In  Railway  Co.  v.  Spratt, 
supra,  it  was  held  that :  ''Where  several  parties  are  associated 
for  the  transportation  of  freight  from  Louisville  to  New  York, 
executing  through  bills  of  lading,  and  taking  through  freight, 
they  will  each  be  chargeable  as  common  carriers  between 
those  points;  and  in  such  cases  public  justice  and  commercial 
policy  require  a  stringent  construction  against  any  inter- 
mediate irresponsibility." 

Under  the  circumstances  shown  by  the  evidence  in  this  case 
the  appellant,  when  it  received  the  freight  in  question  from  the 
railroad  company  bringing  it  to  Chicago,  was  undoubtedly 
the  agent  of  the  appellees,  rather  than  the  agent  of  the  Big 
Four.  When  the  appellant  received  the  freight  in  Chicago, 
it  received  it  to  be  carried  to  a  point  beyond  the  terminus  of 
its  route,  and  to  be  delivered  by  it  to  a  connecting  carrier, 
to  be  carried  on  its  way  to  Philadelphia.  Hutchinson,  in  his 
work  on  Carriers  (2d  Ed.,  §  108),  says:  **When  sroods  are 
delivered  to  the  carrier  for  the  purpose  of  being  carried  to  a 
point  beyond  the  terminus  of  its  route,  and  for  that  purpose 
to  be  delivered  by  him  to  a  connecting  carrier  in  order  to  con- 
tinue the  carriage,  or  where  it  becomes  necessary  for  that  pur- 
pose to  make  successive  deliveries  from  one  to  another  upon 
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a  continuous  line  or  succession  of  carriers,  the  first  and  each 
succeeding:  carrier  becomes  the  aeent  of  the  owner  of  the 
goods  to  make  delivery  to  the  next  carrier;  and  it  is  incumbent 
upon  him  to  do  so,  not  only  to  relieve  himself  from  further 
liability,  but  because  it  is  a  duty  which  he  owes  to  the  owner, 
and  which  he  has  assumed  with  the  acceptance  of  the  goods. 
He  is  the  party-in  charge  of  them,  and  the  only  one  with  whom 
the  succeeding:  carrier  can  make  the  necessary  arrangements^ 
and  stands  towards  them  for  this  purpose  in  the  position  of 
an  owner."  But,  even  if  it  be  conceded  that  the  appellant 
was  the  agent  of  the  Big  Four,  as  is  here  claimed,  it  was  an 
independent  contractor,  and,  as  such,  liable  for  its  own  acts. 
Although  the  Big  Four  controlled  the  rates,  the  men  who  did 
the  work  were  paid  by  the  Illinois  Central  Railroad  Company. 
It  attended  to  the  work  of  billing  the  cars  at  Chicago.  It 
carried  the  freight  to  the  end  of  its  line  by  its  own  employees. 
As  one  of  the  witnesses  says,  ''The  Illinois  Central  crew 
hauled  the  freight  from  Chicago  to  Kankakee. ' '  Appellant  and 
the  Big  Four  evidently  were  running  a  continuous  line,  but 
each  managed  that  part  of  the  line  which  was  its  part  of  such 
continuous  line,  and  furnished  all  the  cars,  motive  power, 
employees,  and  depots  for  that  part.  Each  company  was 
bound  to  pay  lor  losses  occurring  on  its  own  line.  The  Big 
Four,  although  controlling  the  rate  of  charges,  did  not  pay  the 
employees  of  the  appellant;  it  did  not  superintend  their  work 
in  the  office;  it  did  not  direct  the  running  of  the  trains;  it  did 
not  handle  the  freight ;  it  did  not  make  out  the  way  bills.  The 
appellant,  being  thus  an  independent  contractor,  even  if  it 
stood  in  the  relation  of  an  agent  to  the  Big  Four  as  its  prin- 
cipal, was  liable  to  third  parties  for  its  own  negligence.  Hale  v. 
Johnson,  80  111.  185;  Kepperly  v.  Ramsden,  83  111.  354;  Pfau 
V.  Williamson,  63  111.  16;  Scammon  v.  City  of  Chicago,  25  111. 
424,  79  Am.  Dec.  334;  Hilliard  v.  Richardson,  3  Gray.  349,  63 
Am.  Dec.  743-  Such  an  independent  contractor  is  liable  to 
a  third  party  for  the  torts  of  its  employees.  Blake  v.  Ferris, 
5  N.  Y.  48,  55  Am.  Dec.  304. 

It  is  insisted  in  behalf  of  the  appellant  that  the  appellant, 
as  agent  of  the  Big  Four,  was  guilty  of  a  mere  nonfeasance, 
and  that  an  agent  is  not  liable  to  any  one  but  the  master  for 
a  mere  nonfeasance.  Counsel  for  the  appellant  refer  to 
authorities  which  hold  that,  '^  before  the  agent  can  be  liable 
to  a  third  party,  the  act  of  the  agent  must  amount  to  positive 
misfeasance."  i  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  1133, 
1 1 34,  and  notes.  If  it  be  assumed  that  this  is  a  correct  state* 
ment  of  the  law,  and  that  the  appellant  acted  merely  as  the 
agent  of  the  Big  Four  in  billing  the  freight  in  question,  we 
think  that  appellant  must  be  held  to  be  liable  to  appellees 
as  third  persons,  upon  the  ground  that  its  act  was  an  act  of 
misfeasance,  and  not  merely  non-feasance.  Where  an  injury 
results  from  such  an  act  of  negligence  on  the  part  of  the 
agent  as  partakes  of    the  character  of  a  misfeasance,   the 


Am&Eng  CONNECTING  CA&RIBKS  67i 

RCas 

Illinois  Cent.  R.  Co.  v,  Foulks 

agent  is  personally  liable  to  third  persons,  *'the  actual  per* 
petrator  of  the  positive  wrong  not  being  permitted  to 
relieve  himself  from  liability  by  showing  that  the  wrong 
was  done  while  he  was  acting  in  the  course  of  his  employ- 
ment as  agent  for  another."  Id.  pp.  1134,  1135.  Bouvier 
defines  nonfeasance  to  be  ''the  non  performance  of  some  act 
which  ought  to  be  performed."  He  defines  misfeasance  to  be 
''the  performance  of  an  act,  which  might  lawfully  be  done,  in 
an  improper  manner,  by  which  another  person  receives  an 
injury."  The  appellant  negligently  billed  the  freight  so  as  to 
make  it  go  to  Richmond  for  Philadelphia  via  the  Clyde  Line 
of  steamers,  when  it  had  in  its  possession  rate  sheets  which 
showed  that  the  Clyde  Line  of  steamers  would  not  receive 
freight  in  bulk,  such  as  this  freight  was.  Under  these  cir- 
cumstances the  misbilling  was  an  act  of  positive  misfeasance. 
2.  The  second  contention  of  the  appellant  is  that  the  court 
below  erred  in  granting  a  new  trial  to  the  Chesapeake  &  Ohio 
Railway  Company  and  the  Pennsylvania  Railroad  Company, 
and  permitting  the  suit  to  be  dismissed  as  to  these  companies, 
and  in  entering  judgment  against  the  appellant  alone,  when  the 
verdict  was  against  the  three  companies,  to  wit,  the  Chesa- 
peake &  Ohio  Railway  Company,  the  Pennsylvania  Railroad 
Company,  and  the  Illinois  Central  Railroad  Company.  While 
the  authorities  are  somewhat  conflicting  upon  this  branch  of 
the  case,  yet  the  weight  of  authority  sustains  the  action  of  the 
trial  court.  A  plaintiff  in  an  action  of  tort  may  take  judgment 
against  as  many  defendants  as  he  pleases.  The  liability  of 
tort  feasors  is  joint  and  several,  and  the  person  injured  can 
select  which  of  them  he  chooses  to  have  judgment  against. 
Stainbrook  V.  Duncan,  45  111.  App.  344;  City  of  Boston  v. 
Simmons,  150  Mass.  461,  23  N.  E.  210,  6  L.  R.  A.  629.  In  11 
Enc.  PI.  &  Prac.  p.  853,  it  is  said:  "Inactionsof  tort  against 
several  defendants,  a  judgment  by  default  may  be  taken 
against  a  portion  of  the  defendants  though  the  rest  make 
sufficient  plea.  And  the  court  may,  after  the  verdict,  grant  a 
new  trial  to  one  or  more  of  several  defendants  if  satisfied  that 
they  were  wrongly  convicted,  and  may  render  judgment  upon 
the  verdict  as  to  the  remainder."  This  statement  of  the  text 
writer  is  sustained  by  the  following  authorities:  Albright  v. 
McTighe  (C.  C.)  49  Fed.  817;  Terpenning  v.  Gallup,  8  Iowa, 
75;  Hayden  v.  Wood,  16  Neb.  306,  20  N.  W.  34«;;  Heffner  v. 
Moyst,  40  Ohio  St.  112;  Houston  v.  Bruner,  39lnd.  376;  Lee 
V.  Fletcher,  46  Minn.  49,  48  N.  W.  4156,  12  L.  R.  A.  171; 
Smith  V.  Foster,  3  Cold.  147.  In  Terpenning  v.  Gallup,  supra, 
the  supreme  court  of  Iowa  say:  "The  objection  now  is  that, 
if  the  verdict  was  set  aside  as  to  one  of  the  defendants,  it 
should  have  been  as  to  all ;  that  it  was  an  entirety ;  and  that 
the  judgment  must  strictly  follow  the  verdict.  We  do  not  so 
understand  the  law.  In  this  action  the  jury  could  have  found 
all  the  defendants  guilty,  or  all  not  guilty;  -or  a  part  guilty,  and 
the  others  not  guilty.     And  after  verdict  it  was  perfectly  com* 
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petent  for  the  court  to  grant  a  new  trial  to  one  or  more  of  the 
defendants,  if  satisfied  that  they  were  improperly  convicted, 
and  render  judgment  upon  the  verdict  as  to  the  others."  In 
the  case  at  bar,  appellant  and  the  other  two  railroad  com- 
panies against  whom  the  verdict  was  rendered  each  filed  a 
separate  plea.  In  Heflner  v.  Moyst,  supra,  it  was  held  that 
it  was  not  error,  or  to  the  prejudice  of  one  of  the  defend- 
ants in  an  action  of  tort,  to  overrule  his  motion  for  a  new  trial, 
while  sustaining  a  separate  motion  by  the  other  defendants  to 
set  aside  the  verdict  as  to  them.  In  Hayden  v.  Wood,  supra, 
which  was  an  action  of  tort  against  a  husband  and  wife,  and 
where  separate  motions  were  made  by  them  and  overruled, 
and  the  contention  in  the  supreme  court  was  that,  if  the 
verdict  against  the  wife  could  not  be  sustained,  the  husband 
also  was  entitled  to  a  new  trial,  the  court  said:  ''If  no  other 
reason  for  the  opposite  rule  could  be  assigned,  we  think  one 
can  be  found  in  the  separation  of  their  motions  for  a  new 
trial  and  their  petitions  in  error,  by  which  they  have  sepa- 
rated and  severed  their  rights  and  interests.  But,  to  our 
minds,  it  is  clear  that  the  results  claimed  by  the  plaintiffs  in 
error  do  not  necessarily  follow.  While  it  is  true  that  the 
defendant  in  error,  by  his  petition,  has  proceeded  against  both 
jointly,  it  by  no  means  follows  that  the  verdict  must  be  against 
both  or  neither.  *  *  *  a  cause  of  action  against  both  the 
plaintiffs  in  error  is  stated  in  each  [of  certain  counts];  the 
proof  makes  a  case  against  one  of  the  plaintiffs  in  error;  but, 
in  our  opinion  not  as  against  the  other.  Could  not  the  jury 
have  found  against  one,  and  not  the  other,  and  their  verdict 
stand.?  If  so,  why  cannot  a  new  trial  be  granted  to  one,  and 
not  the  other?  *  *  *  Tort  feasors  are  jointly  and  severally 
liable.  An  action  may  be  maintained  against  one  or  all  at 
the  option  of  the  injured  party.  Several  and  separate  judg- 
ments may  be  rendered  in  separate  actions,  but  the  satisfac- 
tion of  one  satisfies  all,  and  to  this  extent  only  may  their 
liability  be  said  to  be  joint. "  Section  23  of  the  practice  act 
of  Illinois  provides  that  ''at  any  time  before  final  judgment 
in  a  civil  suit,  amendments  may  be  allowed  on  such  terms  as 
are  just  and  reasonable,  *  *  *  discontinuing  as  to  any 
joint  plaintiff  or  joint  defendant."  3  Starr  &  C.  Ann.  St.  (2d 
Ed.)  p.  3000.  In  Davis  v.  Taylor,  41  111.  405,  we  held  that, 
inasmuch  as  all  torts  are  joint  and  several,  there  can  be  a 
judgment  against  one  defendant  without  disposing  of  the  case 
as  to  the  others,  and  the  defendant  against  whom  the  judg- 
ment is  taken  cannot  assign  the  fact  as  error.  In  the  latter 
case  we  said  (page  408):  "It  was  held  in  Dow  v.  Rattle, 
12  111.  373,  which  was  an  action  of  assumpsit,  to  be  error 
to  render  final  judgment  against  part  of  the  defendants  with- 
out disposing  of  the  case  as  to  the  others.  *  *  *  \^e  are 
of  opinion  that  the  rule  should  not  be  applied  to  actions  of 
tort.  There  is  no  reason  for  thus  applying  it,  because  there 
is  no  contribution  among  wrongdoers.     Taking  a  judgment 
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against  a  portion  of  the  defendants  amounts  to  a  dismissal  of 
the  case  as  to  the  residue,  and  in  actions  ex  delicto  this  may 
be  done.  If  the  mode  of  doine:  it  is  irregular,  it  is  an  irreg- 
ularity which  works  no  prejudice  to  those  defendants  against 
whom  the  judgment  is  taken.  They  should  not,  therefore,  be 
permitted  to  assign  it  for  error.  *  * 

3.  It  is  contended  that  there  was  a  variance  between  the 
evidence  and  the  declaration,  and  that  the  trial  court  erred 
in  refusing  to  exclude  such  evidence  upon  the  motion  to  that 
end  made  at  the  close  of  the  plaintiffs'  evidence,  and  again 
after  all  the  evidence  was  in.  Upon  this  branch  of  the  case 
we  concur  in  what  is  said  by  the  appellate  court  in  their  opin- 
ion in  this  case,  which  is  as  follows  (page  .^98):  **In  Swift  & 
Co.  V.  Rutkowski,  182  111.  18,  54  N.  E.  1038,  where  a  similar 
motion  was  made  at  the  close  of  plaintiff's  evidence,  the  court 
said:  *  It  is  a  well-settled  rule  that  a  party  desiring  to  take 
advantage  of  a  variance  between  the  declaration  and  the  evi- 
dence should  object  to  the  evidence  when  offered,  and  point 
out  wherein  the  variance  consists,  so  that  the  other  party  may 
amend  the  declaration,  and  thus  avoid  the  objection.  If  thi^ 
course  is  not  pursued,  the  objection  to  the  evidence  will  be 
regarded  as  waived.'  If  the  objection  was  so  made  in  the 
present  case,  our  attention  has  not  been  called  to  it.  It 
appears  only  to  have  been  made  after  the  plaintiffs  had  closed 
their  evidence,  when  the  right  to  make  it  had  been  waived. 
But,  aside  from  the  waiver,  we  do  not  regard  the  objection  as 
well  taken.  The  proof  substantially  sustains  the  declaration 
as  to  the  material  averments  and  as  to  particulars  essential 
to  recovery."  The  main  ground  of  variance  complained  of 
by  appellants  is  that  the  plaintiffs  charged  in  their  declaration 
a  delivery  of  the  freight  to  the  defendants  jointly  at  Chicago, 
when  it  was  in  fact  a  delivery  to  the  appellant  alone.  We  do 
not  understand  the  declaration  as  charging  the  delivery  to  have 
been  a  joint  delivery.  If  the  proof  showed  a  delivery  to  any 
one  defendant  at  Chicago,  the  pleading  was  good  as  to  that 
one ;  or,  if  the  proof  showed  a  delivery  to  a  defendant  at 
Chicago  who  received  the  goods  for  the  other  defendant,  it 
would  still  be  a  delivery  as  to  all  the  defendants  at  Chicago. 
There  was  no  variance  in  this  case  because  all  torts  are  joint 
and  several,  and  the  jury  may  find  one  or  any  guilty,  or  one 
or  any  not  guilty.  Baker  v.  Railroad  Co.,  42  111.  73;  Railroad 
Co.  V.  Hackethal,  72  111.  612;  Frink  v.  Potter,  17  111.  406; 
Swift  V.  Rutkowski,  supra.  If  A.  and  B.  are  tort  feasors,  a 
delivery  to  A.  alone  supports  a  judgment  against  him.  In 
addition  to  this,  the  bills  of  lading  issue  to  appellees  at 
Malvern,  Iowa,  show  that  the  appellant  became  the  agent  of 
appellees  to  deliver  the  cars  to  the  succeeding  carriers.  The 
law  being  that  the  carrier  who  delivered  these  cars  to  the 
appellant  at  Chicago  was  the  agent  of  appellees,  and  made 
the  delivery  on  their  behalf,  the  delivery  to  appellant  was,  in 
contemplation  of  law,  by  the  appellees  through  their  agent^ 

23  (N  s)  A  &  E  R  Cas— 43 
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and  there  is  no  variance  between  the  declaration  and  the  proof 
on  this  point.     Hutch.  Carr.  (2d  Ed.)  §  108. 

4.  It  is  charged  by  the  appellant  that  the  first  instruction 
given  by  the  trial  court  for  appellees  was  erroneous  upon  the 
alleged  ground  that  it  enumerates  a  number  of  facts  in  favor 
of  the  appellees,  and  ignores  the  defense  of  appellant  that  the 
mistake  in  billing  was  the  mistake  not  of  appellant,  acting  for 
itself,  but  as  agent  for  the  Big  Four.  There  was  no  error  in 
the  instruction  is  this  regrard.  The  question  whether  or  not 
the  relation  of  principal  and  agent  existed  between  the  Big 
Four  and  the  appellant  depended  upon  the  construction  of  the 
written  contract  hereinbefore  referred  to.  The  interpretation 
or  construction  of  written  contracts  is  a  question  of  law  for 
the  court,  and  not  one  of  fact  for  the  jury.  Manufactur- 
ing Co.  V.  Cook,  16  111.  App.  161 ;  Kamphouse  v.  Gaffner,  73 
lU.  4S3;  Belden  v.  Woodmansee,  81  111.  2$.  Hence  it  would 
have  been  improper  to  submit  to  the  jury,  by  an  instruction 
given  to  them,  the  question  whether  the  written  contract  be- 
tween the  parties  could  be  so  construed  as  to  indicate  that 
the  relation  of  principal  and  agent  existed  between  them. 
That  this  question  was  one  of  law  for  the  court,  and  not  of 
fact  for  the  jury,  was  conceded  by  the  appellant  when  it  made 
its  objection  to  all  the  evidence,  and  thereby,  in  effect,  asked 
the  court  to  rule  upon  the  contract  as  a  matter  of  law. 

5.  It  is  said  that  the  court  admitted  improper  evidence  on 
behalf  of  the  plaintiffs.  A  witness  was  asked  what  the  con- 
dition of  the  car  load  of  potatoes,  referred  to  in  a  certain  let- 
ter shown  to  him,  was  when  it  arrived  in  Philadelphia,  and 
he  answered  that  the  car  load  of  potatoes  was  in  bad  condi- 
tion. It  is  said  that  this  question  called  for  a  conclusion  of 
the  witness.  We  think  that  the  condition  of  the  potatoes 
upon  their  arrival  in  Philadelphia  was  a  question  of  fact,  and 
that  the  statement  as  to  the  condition  of  the  potatoes,  whether 
good  or  bad,  was  not  a  conclusion  from  their  appearance.  It 
is  complained  that  the  witness  did  not  pretend  that  he  had 
ever  seen  the  potatoes.  Whether  or  not  he  had  seen  them 
was  ground  for  cross-examination;  but  his  answer  shows  that 
he  knew  their  condition.  Moreover,  the  answer  was  given  in 
a  deposition  taken  upon  notice ;  and  the  objection  was  one 
that  could  be  obviated  by  better  evidence,  so  that  the  proper 
method  in  which  it  should  have  been  urged  was  by  making  a 
motion  to  suppress  the  deposition.  No  such  motion  was 
made  before  the  trial,  and  it  was  too  late  to  make  it  at  the 
trial.  Balkwill  v.  Furnishing  Co.,  62  111.  App.  663.  Some 
other  objections  are  made  to  the  evidence,  but  we  do  not 
regard  them  of  sufficient  importance  to  require  further  dis- 
cussion. The  judgment  of  the  appellate  court  is  affirmed. 
Judgment  affirmed. 
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Rutland    R.  Co.  v.  Bellows  Falls  &  S.  R.  St.  Ry.  Co. 

{Supreme  Court  of  Vermont,  Chittenden^  April  5,  igoo,) 

[SO  Atl.    Rep.  636.] 

Transfer  and  Carriage  of  Goods  at  Intersections — Recognizance  for 
Costs  Where  Petition  for  Award.* 
Under  V.  S.  2  3864,  providing  that  where  the  officials  of  two  rail- 
roads which  cross  or  connect  cannot  agree  as  to  terms  relating  to  the 
transfer  and  carriage  of  goods,  delivery  of  cars,  etc.,  either  road  may 
petition  for  appointment  of  commissioners  to  make  an  award,  a  peti- 
tion will  not  be  dismissed  because  no  recognizance  for  costs  is  given 
by  the  petitioner ;  no  such  recognizance  being  required  by  the  statute. 

Same — Application  of  Statute. 

Where  a  company  was  incorporated  to  construct  and  operate  a  street 
railroad  for  the  transportation  of  persons  and  property,  and  with 
right  to  occupy  so  much  of  the  streets  and  highways  on  its  route  as 
necessary,  and  power  to  acquire  such  real  estate  and  rights  of  way 
as  were  necessary  to  its  business,  and  to  exercise  the  right  of  eminent 
domain,  and  its  tracks  approach  the  terminal  of  another  road,  it  is 
subject  to  V.  8.  c.  169,  2  ^860  et  seq.,  providing  that,  where  railroads 
cross  or  connect,  they  shall  furnish  each  other  with  accommodations 
in  the  transportation  of  passengers  and  goods,  and  it  is  not  essential 
that  such  road  already  own  any  property  connecting  with  the  property 
of  the  other  road. 

Petition  by  the  Rutland  Railroad  Company  against  the 
Bellows  Falls  &  Saxton's  River  Street  Railway  Company  for 
appointment  of  commissioners  to  iix  the  terms  on  which  the 
two  roads  shall  connect,  to  which  the  petitionee  files  a  motion 
to  dismiss.     Petition  ^rranted. 

Argued  before  TAFT,  C.  J.,  and  ROWELL,  TYLER, 
MUNSON,  START,  THOMPSON,  and  WATSON,  JJ. 

Frederick  H.  Button,  for  petitioner. 
George  A.  Weston,  for  petitionee. 

TAFT,  C.  J.  The  petitioner,  the  Rutland  Railroad  Com- 
pany, has  filed  its  petition  alleging  it  is  operating  a  railroad 
from  Burlington  to  Bellows  Falls,  connecting  with  other 
roads,  and  owns  terminal  property  in  the  latter  place.  It 
alleges  that  the  petitionee  is  constructing  a  railroad  between 
the  village  of  Bellows  Falls  and  Westminster,  and,  when  com- 
pleted, will  operate  the  same  for  the  transportation  of 
persons  and  property ;  that  it  will  receive  freight  at  various 
points  on  its  road  for  delivery  to  points  on  or  beyond 
the  petitioner's  railroad  in  car-load  lots  and  otherwise,  and 
that  the  petitioner  will  haul  over  its  road  freight  in  car- 
load lots  and  otherwise  to  be  delivered  to  points  on  the 
petitionee's  road.  It  further  alleges  that  the  petitionee's 
railroad  will  terminate  at  or  near  the  terminal  property 
of  the  petitioner  in  the  village  of  Bellows  Falls,  and  that 
for  the  convenience  of  the  public,  and  to  facilitate  the  ex- 

*As  to  the  duty  to  furnish  facilities  to  connecting  lines,  see  9  Cent. 
Dig.,  col.  36  et  seq. ;  3  Rap.  &  Mack's  Dig.  65  et  seq. 
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Accident  at  Crossing — Assumption  of  Risk  Where  'Both  Negligence 
and  Contributory  Negligence.* 
In  an  action  by  an  administrator  to  recover  damages  for  the  killing 
of  his  intestate  by  a  train  at  a  railroad  crossing,  the  court  should, 
in  addition  to  instructions  given,  have  further  instructed  the  jury 
that,  though  defendant  or  its  servants  in  charge  of  the  train  did  not 
exercise  ordinary  care  as  defined  in  the  preceding  instructions,  still, 
if  deceased,  when  at  a  safe  distance  from  the  track,  knew  of  the  ap- 
proach of  the  train,  and  with  this  knowledge  undertook  to  pass  over 
the  crossing  ahead  of  the  train,  he  assumed  the  risk,  and  defendant 
was  not  liable. 

Appeal  from  circuit  court,  Graves  county. 

**Not  to  be  officially  reported." 

Action  by  the  administrator  of  W.  R.  Jackson  ae^ainst  the 
Illinois  Central  Railroad  Company  to  recover  dama^res  for  the 
death  of  plaintiff's  intestate.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 

Robertson  &  Thomas.  Pirtle  &  Trabue,  and  J.  M.  Dickin- 
son, for  appellant. 

HOBSON,  J.  Appellee  instituted  this  action  afi:ainst 
appellant  for  damages  for  the  loss  of  the  life  of  his  intestate, 
and  recovered  judgment  in  the  circuit  court  for  $i,999.Q9. 
The  intestate  was  killed  at  a  road  crossing  just  outside  the 
city  limits  of  Mayiield  by  a  passenger  train  running  about  3S 
miles  an  hour.  He  was  riding  in  a  buggy,  and  was  thrown  to 
one  side  of  the  track,  his  horse  to  the  other  side,  and  frag- 
ments of  the  buggy  on  both  sides.  He  was  instantly  killed 
As  he  approached  the  track,  the  county  road  on  which  he  was 
traveling  and  the  railroad  converged  at  a  sharp  angle.  There 
was  a  hill  about  I7S  feet  from  the  crossing,  and  after  he  left  this 
rise  the  view  of  the  approaching  train  was  obstructed  by  trees 
and  a  cut  until  he  got  within  a  few  feet  of  the  track.  According 
to  the  testimony  for  appellee,  his  horse's  head  was  about  on 
the  track,  when,  sitting  in  the  buggy,  he  could  see  the 
approaching  train.  The  proof  for  appellee  also  showed  that 
no  signal  of  the  train's  approach  was  given,  except  two  danger 
signals  just  before  it  struck  him;  and  that  the  crossing  was 
exceptionally  dangerous,  and  very  much  used.  The  proof  for 
the  appellant  showed  that  the  proper  signals  of  the  approach 
of  the  train  were  given,  and  that  the  deceased,  when  at  a  safe 
distance  from  the  crossing,  perceived  the  approaching  train, 
and,  after  lookiner  back  in  that  direction,  turned,  and  com- 
menced whipping  up  his  horse,  and  endeavoring  to  out-travel 
the  train  to  the  crossing.  As  something  like  sixty  witnesses 
swore  to  this,  it  is  insisted  for  appellant  that  the  court,  on  all 
the  evidence,  should  have  instructed  the  jury  peremptorily 
to  find  for  the  defendant.  The  plaintiff  had  made  out  his 
case  by  the  proof  which  he  introduced.  The  defendant  recog- 
nized   this,  because   it   made   no  motion  for  a  peremptory 

*See  Hanson  v,  Pennsylvania  R.  Co.  (N.  J.),  12  Am.  &  Eng.  R, 
Cas.,  N.  S.,  404,  and  note,  406  et  seq. ;  7  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  427  et  seq.  ;  3  Rap.  &  Mack's  Dig.  585  et  seq. 
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instruction  at  the  close  of  the  plaintiff^s  evidence.  Where 
the  plaintiff  has  made  out  his  case,  the  rule  in  this  state  is  that 
the  trial  court  shall  not  give  a  peremptory  instruction  for  the 
defendant  on  all  the  evidence,  although  the  judge  may  be  of 
opinion  that,  if  the  jury  should  find  for  the  plaintiff,  he  would 
be  compelled  to  sustain  a  motion  for  new  trial.  Buford  v. 
Railroad  Co.,  82  Ky.  286.  There  was  some  contradiction  be- 
tween the  statements  of  the  witnesses,  and  the  case  was  prop- 
erly one  for  the  jury. 

The  instructions  given  by  the  court  were  unobjectionable, 
so  far  as  they  go;  but,  in  view  of  the  evidence,  they  did  not 
present  to  the  jury  properly  the  law  of  the  case.  In  addition 
to  the  instructions  given  by  the  court,  he  should  also  have 
instructed  the  jury  that,  although  the  defendant  or  its  serv- 
ants in  charge  of  the  train  did  not  exercise  ordinary  care,  as 
defined  in  the  preceding  instructions,  still,  if  the  deceased, 
when  at  a  safe  distance  from  the  track,  knew  of  the  approach 
of  the  train,  and  with  this  knowledge  undertook  to  pass  over 
the  crossine  ahead  of  the  train,  he  assumed  the  risk,  and  the 
defendant  was  not  liable.     Helm  v.  Railroad  Co.  (Ky.)  33  S. 

W.  396. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


Boston  &  A.  R.  Co.  v.  City  of  Worckstbr. 

{Supreme  Judicial  Couri  of  Massachusetts^  Worcester y  Nov.  2s y  /90/.) 

[61  N.  E.  Rep.  806.] 

Railroads — Grade  Crossings — Abolition— Damages.* 

Under  St.  1890,  c.  428,  providing  for  the  abolition  of  grade  cross- 
ings, and  declaring  that  all  the  damag^es  sustained  by  the  taking  of 
land  are  to  be  paid  primarily  by  the  town,  where  an  alteration  in 
grade  is  made  to  avoid  a  highway  crossing  a  railroad  at  the  same 
level,  by  carrying  the  way  over  the  railroad  by  an  overhead  bridge, 
no  new  casement  is  imposed  on  the  land  covered  by  the  location  of 
the  railroad  and  the  layout  of  the  hig^hway,  for  which  the  railroad 
company  can  recover  damages,  because  a  part  thereof  is  exclusively 
used  for  the  abutments  and  approaches  of  the  bridge. 

L#athrop,  J.,  dissenting. 

Report  from  superior  court,  Worcester  county ;  Francis  A. 
Gaskill,  Judge. 

Action  by  the  Boston  &  Albany  Railroad  Company  against 
the  city  of  Worcester  for  damages,  under  St.  1890,  c.  428,  on 
account  of  the  taking  of  certain  portions  of  its  land  for  streets 
and  abutment  of  bridges  crossing  the  location  of  plaintiff's 
tracks,  constructed  as  part  of  the  abolition  of  certain  railroad 
crossings,  under  the  grade  crossing  act  of  1890.     The  superior 

*As  to  the  power  to  abolish  grade  crossings,  see  New  Haven  Steam 
Sawmill  Co.  v.  City  of  New  Haven  (Conn.),  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  588,  and  note,  599;  5  Rap.  &  Mack's  Dig.  1145  et  seq.  ;  8  Am. 
ft  Eng.  Enc.  Law  (2d  Ed.)  384  et  seq. 
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court  directed  a  verdict  for  defendant,  and  reported  the  case 
to  the  supreme  judicial  court.  Judgment  for  plaintiff  on  the 
first  and  second  claims,  and  for  defendant  on  third  and  fourth 
claims. 

Samuel  Hoar  and  Woodward  Hudson,  for  petitioner. 
Arthur  P.  Rugg  and  Ernest  I.  Morgan,  for  respondent. 

LORING,  J.  Town  of  Middleboro  v.  New  York,  N.  H.  & 
H.  R.  R.  Co.  (Mass.)6i  N.  E.  107,  disposes  of  the  petitioner's 
claim  for  damages  to  two  parcels  of  land  outside  its  location, 
— one  in  connection  with  the  change  of  grade  of  Ludlow,  and 
the  other  in  connection  with  the  change  of  grade  of  Webster 
street.  Indeed,  this  case  does  not  go  so  far  as  Town  of 
Middleboro  v.  New  York,  N.  H.  &  H.  R.  R.  Co.  Here  there 
is  no  difficulty  as  to  parties.  The  petitioner,  therefore,  is 
entitled  to  judgment  for  the  two  sums  of  $92.50  and  $509,  with 
interest  from  the  dates  of  the  respective  decrees  altering  the 
grades  of  the  two  streets  mentioned  above.  But  we  are  of 
opinion  that,  so  far  as  the  change  of  grade  of  Sutton  lane  and 
of  Heard  street  is  concerned,  the  railroad  is  not  entitled  to 
recover.  Sutton  lane,  before  the  alteration  in  grades,  crossed 
the  railroad  at  the  same  level.  By  a  decree  of  the  superior 
court  confirming  a  decision  of  a  special  commission  under  St. 
1890,  c.  428.  an  alteration  was  made  in  the  grades  of  the  rail- 
road and  highway.  The  alteration  adopted  consisted  in  the 
new  highway's  being  carried  over  the  railroad  by  an  overhead 
bridge  at  a  point  225  feet  east  from  the  original  crossing.  In 
carrying  this  decree  into  effect,  892  square  feet  of  land  within 
the  railroad  location  on  its  northerly  side,  and  885  feet  of  it 
on  its  southerly  side,  were  covered  by  the  abutments  for  the 
new  bridge,  and  by  the  approaches  to  it.  It  is  agreed  that, 
in  case  the  petitioner  is  entitled  to  recover  damages  for  the 
taking  and  occupation  of  these  parcels  of  land,  such  damages 
for  the  1,777  square  feet  so  taken  and  occupied  amount  to 
$281.60,  together  with  interest  from  the  date  of  said  decree. 
It  is  also  stated  in  the  agreed  facts  that  before  the  alteration 
of  said  crossing  the  railroad  location  at  the  point  in  question 
was  99  feet  wide ;  that  after  said  alteration  the  clear  space 
between  the  abutments  of  said  bridge  was  55  feet  wide. 
Where  an  alteration  in  grade  is  made  under  St.  1890,  c.  428, 
so  as  to  avoid  a  highway  crossine  a  railroad  at  the  same  level, 
and  the  way  is  carried  over  the  railroad  by  an  overhead  bridge, 
a  portion  of  the  railroad  location  being  in  fact  for  the  abut- 
ments of  the  new  overhead  bridge  and  the  approaches  to  it,  we 
do  not  think  that  a  new  easement  has  been  imposed  upon  the 
land  covered  by  the  location  of  the  railroad,  for  which  the 
railroad  company  can  recover  damages  under  section  5.  In 
such  a  case,  before  the  alteration  in  grade  is  made,  the  land 
within  the  limits  of  the  loctaion  of  the  railroad  and  of  the 
layout  of  the  highway  was  subject  to  two  conflicting  ease- 
ments.    Before  the  alteration  in  grade  the  railroad  did  not. 
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in  such  a  case,  own  the  exclusive  right  to  use  the  whole  of  its 
location  for  railroad  purposes,  but  throughout  the  entire  width 
of  its  location,  and  to  the  extent  of  the  width  of  the  highway, 
its  location  was  subject  to  the  burden  of  the  highway;  and  so, 
before  the  alteration,  the  public  did  not  own  the  exclusive 
right  to  the  way,  but  throughout  the  entire  width  of  the  way, 
to  the  extent  of  the  width  of  the  location,  the  way  was  subject 
to  the  burden  of  the  railroad.  After  the  alteration  in  grades 
the  railroad  grot  the  exclusive  use  of  its  location  within  the 
abutments  of  the  bridge,  and  the  public  got  the  exclusive  use 
both  of  the  new  overhead  bridge,  and  of  the  land  covered  by 
the  abutments  of  it  and  by  the  approaches  to  it.  The  legisla- 
ture might  have  provided  that  the  character  of  the  action  of 
the  commissioners  in  separating  grades  in  such  a  case  should 
be  a  regulation  of  these  two  conflicting  easements,  giving  to 
each  in  the  future  an  exclusive  right  to  part  of  that  over  which 
the  two  had  had  conflicting  rights.  Or,  on  the  other  hand, 
the  legislature  might  have  provided  that  the  alteration  in 
grade  should  operate  as  a  termination  of  the  burden  of  the  old 
way,  and  the  imposition  of  a  new  easement  by  laying  out  a 
new  way,  and  that  damages  should  be  recovered  for  the  im- 
position of  the  new  burden.  The  language  used  in  St.  1890, 
c.  428,  is  not  explicit  as  to  which  the  legislature  intended  to 
do;  but,  on  the  whole,  we  are  of  opinion  that  an  alteration  of 
grades  under  this  statute  is  to  be  taken  to  be  a  regulation  of 
two  conflicting  easements,  so  far  as  the  land  covered  by  the 
location  of  the  railroad  and  the  layout  of  the  highway  is  con- 
cerned, and  not  the  imposition  of  a  new  burden,  for  which 
damages  can  be  recovered  under  section  5.  The  burden  from 
which  a  railroad  is  released  by  a  separation  of  grades  is  not 
an  inconsiderable  one.  A  railroad,  in  running  its  trains  over 
a  grade  crossing,  must  in  all  cases  use  due  care  not  to  come 
into  collision  with  travelers  using  the  highway  on  foot  or  in 
carriages,  at  the  risk,  if  due  care  is  not  used,  of  paying  for  all 
damages  caused  by  a  collision  for  which  they  alone  are  in  fault. 
In  addition  to  that,  when  the  use  of  the  way  made  by  the 
public  is  considerable,  the  railroad  must  be  at  the  expense  of 
maintaining  a  flagman  or  a  gate  tender  at  the  crossing  when- 
ever a  train  passes  over  it.  If,  on  an  alteration  of  grades 
under  St.  i8qo,  c.  428,  the  action  of  the  commissioners  is  an 
abolition  of  the  old  way  and  the  imposition  of  a  new  burden, 
the  question  whether  the  railroad  would  be  relieved  of  this 
burden  without  having  to  pay  for  it  or  to  account  for  the 
benefit  of  that  release  is  not  clear.  A  similar  question  was 
left  undecided  in  Bullard  v.  Railroad  Co.  (Mass.)  60  N.  E. 
380,  381. 

In  the  case  at  bar  the  new  overhead  way  was  not  laid  out 
at  the  point  at  which  the  way  formerly  crossed  the  railroad  at 
grade,  but  at  a  point  225  feet  east  of  the  former  grade  cross- 
ing; but  if  the  transaction  is  a  regulation  of  conflicting  rights, 
when  nothing  more  is  done  than  to  raise  the  grade  of  the  old 
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way,  we  do  not  think  the  character  of  it  is  changed,  when  the 
natural  lay  of  the  land  is  such  that  it  is  better  for  all  who  have 
to  pay  the  expenses  of  the  alteration  in  grade  that  the  way 
should  be  deflected  and  carried  over  the  railroad  at  another 
place  in  the  immediate  neighborhood.  In  such  a  case  the 
railroad  location  and  the  way  should  be  looked  at  as  a  whole. 
The  location  as  a  whole  was,  before  the  alteration  in  erade, 
subject  to  the  two  conflicting  easements  of  the  old  way  and 
of  the  railroad ;  and,  as  a  whole,  the  location  is  now  subject 
for  a  part  of  its  width  to  the  exclusive  use  of  the  easement  of 
the  abutments  of  the  new  bridge  and  of  the  approaches  to  it, 
and  has  got  the  exclusive  right  to  the  use  of  its  location  within 
those  abutments  for  railroad  purposes.  We  are  therefore  of 
opinion  that  the  railroad  is  not  entitled  to  compensation  for 
the  land  within  its  location  occupied  by  the  abutments  of  the 
new  bridge  by  which  Sutton  lane  crosses  the  railroad,  and  by 
the  approaches  to  it.  The  alteration  of  the  grade  of  Heard 
street  stands  on  the  same  footing. 

Judgment  for  the  petitioner  on  the  first  claim  for  $92. 50, 
with  interest  from  April  6,  1891,  and  on  the  second  claim  for 
$509.  with  interest  from  Aprils,  1891.  Judgment  for  the 
defendants  on  the  third  and  fourth  claims. 

LATHROP,  J.  (dissenting).  I  am  unable  to  agree  with  so 
much  of  the  opinion  of  the  majority  of  the  court  as  relates  to 
the  parcels  of  land  of  the  petitioner  near  Sutton  lane  and 
Heard  street,  taken  under  St.  1890,  c.  428,  §  «;.  All  these 
parcels  were  within  the  location  of  the  railroad,  but  were 
owned  in  fee  simple  by  the  petitioner.  They  were  taken  for 
a  public  use,  to  the  cost  of  which  the  petitioner  must  con- 
tribute, under  the  statute,  to  the  amount  of  65  per  cent.,  but 
the  opinion  of  the  majority  of  the  court  throws  the  entire 
burden  of  the  loss  sustained  by  the  taking  of  these  parcels 
upon  the  petitioner.  If  the  opinion  of  the  majority  rested 
upon  the  ground  that  the  land  taken  was  within  the  peti- 
tioner's location,  it  would  be  in  conflict  with  the  principles 
stated  in  Town  of  Middleboro  v.  New  York,  N.  H.  &  H. 
R.  R.  Co.  (Mass.)  61  N.  E.  107,  and  also  with  the  decision  in 
the  case  of  In  re  City  of  Newton,  172  Mass.  1;,  51  N.  E.  183. 
In  that  case  the  expense  of  altering  the  old  station  house  of 
the  railroad  company,  and  lowering  it  to  meet  the  new  tracks, 
and  providing  suitable  approaches,  was  allowed.  The  sta- 
tion house  was  partly  within  and  partly  without  the  location 
of  the  railroad.  This  fact  appears  in  the  record  of  the  case, 
though  not  in  the  case  as  reported.  The  opinion  of  the 
majority  of  the  court  seems  to  rest  on  the  theory  that  the  town 
had  an  easement  where  the  old  way  existed,  and  the  railroad 
company  had  an  easement  at  the  same  place;  that  if  the  rail- 
road company  was  obliged  to  allow  a  bridge  to  be  built  there, 
and  the  abutments  were  placed  on  the  land  of  the  railroad 
company,  no  recovery  could  be  had  for  land  so  taken,  because 
in  some  way   the   loss  the  railroad   company  had  sustained 
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would  be  compensated  by  the  gain  it  acquired  in  not  having 
the  land  subject  to  the  easement  of  the  town;  and  that  this 
principle  applies  where  the  bridge  is  built  some  distance  away. 
One  difficulty  about  this  reasoning  is  that  it  is  not  founded  on 
the  agreed  facts.  The  parties  have  agreed  on  the  facts  relating 
to  the  parcels  of  land  taken,  and  among  them  is  the  fact  that 
the  railroad  company  owned  the  parcels  of  land  taken  in  fee. 
Thev  have  not  agreed  that  the  railroad  had  only  an  easement 
at  the  crossing,  or  that  the  town  had  only  an  easement.  Nor 
does  it  appear  which  was  laid  out  first, — the  railroad  or  the 
way, — a  fact  often  of  great  importance  under  our  statutes. 
See  Nichols  V.  Railroad  Co.,  174  Mass.  379,  380,  54  N.  E.  881. 
If  the  railroad  had  only  an  easement  at  the  crossing,  I  can- 
not see  that  the  law  applicable  to  such  a  condition  of  things, 
if  correctly  stated  by  the  court,  can  apply  to  a  parcel  of  land 
which  the  railroad  company  owns  in  fee.  I  venture  also  to 
say  that  there  is  nothing  in  the  statute  which  provides  for  the 
setting  ofi  of  one  easement  aerainst  another.  The  case,  in  my 
opinion,  comes  clearly  within  the  language  of  section  5  of  the 
statutes  of  1890  (chapter  428);  and  I  can  see  no  reason  why 
the  railroad  company  should  not  be  allowed  to  have  the  value 
of  its  land  which  has  been  taken  under  the  provisions  of  the 
act  included  in  the  adjustment  of  damages. 


Memphis  &  C.  R.  Co.  v.  Martin. 

{Supreme  Court  of  Alabama^  Nov,   /j,  /po/,) 

[30  So.  Rep.  827.] 

Appeal — Review — Recital  in  Judfi;ment  on  Demurrer. 

The  recital  in  a  judg'ment  entry  that  demurrers  to  pleadings  are 
overruled  or  sustained,  as  the  case  may  be,  without  the  words  of 
adjudgment  by  the  court,  are  insufficient  as  a  judgment  upon  such 
pleadings,  and  will  not  be  reviewed  on  appeal. 

Same — Same— Judgment  on  Demurrer. 

Bench  notes  or  memoranda  or  statements  by  the  clerk  relative  to 
the  filing  of  demurrers  to  certain  pleadings,  and  the  court's  ruling 
in  relation  thereto,  do  not  constitute  the  judgment  of  the  trial  court 
upon  such  pleadings,  nor  do  they  constitute  any  evidence  for  the 
supreme  court  of  any  action  taken  by  the  court  below  upon  such 
pleadings,  nor  even  of  the  interposition  of  the  demurrers  to  such 
pleadings,  and  therefore  cannot  be  considered  on  appeal  for  any 
purpose. 

Taking  Issue  upon  Improper  Pleas. 

Where  the  plaintiff  takes  issue  upon  pleas  which  present  improper 
or  immaterial  issue,  upon  the  proof  of  such  pleas  the  defendant  is 
entitled  to  judgment,  although,  by  reason  of  their  insufficiency  or 
immateriality,  demurrers  would  have  been  sustained  if  properly 
interposed. 

Accident  at  Crossing— Contributory  Negligence  and   Negligence  after 
Discovering  PlaintifTs  Peril.* 
In  an  action  against  a  railroad   company   to   recover   damages    for 

*As  to  whether  contributory  negligence  will  prevent  recovery  in 
actions  based  on  negligence  with  respect  to  speed  and  signals,  see 
Schmitt  z/.  Missouri  Pac.  Ry.  Co.,  (Mo.)  20  Am.  &  Eng.  R.  Cas.,  N. 
8.,  216,  and  notes,  224  et  seq. 
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the  alleg^ed  negligence  of  the  defendant,  contributory  neglig-ence  of 
the  plaintiff,  which  will  bar  his  recovery,  must  be  such  as  that  it 
caused  the  injuries  complained  of,  or  proximately  contributed  thereto; 
and  where  the  negligence  of  the  plaintiff  was  merely  the  cause  of  a 
condition  upon  which  the  negligence  of  the  defendant  or  its  emplo3'ee& 
in  failing  to  use  the  means  within  their  power  to  avoid  the  injury 
after  becoming  aware  of  the  plaintiff's  peril  operated  as  the  sole, 
proximate  cause  of  the  injury  complained  of,  such  negligence  on  the 
part  of  the  plaintiff  will  not  prevent  a  recovery. 

Same— Same.* 

In  an  action  by  an  administrator  against  a  railroad  company  to 
recover  damages  for  the  death  of  his  intestate,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  if  the  evidence  shows  that 
the  deceased  was  guilty  of  contributory  negligence  the  plaintiff  may 
recover,  notwithstanding  such  negligence,  if  it  is  further  shown  that 
the  defendant,  after  becoming  aware  of  the  intestate's  peril,  in  time 
to  avoid  inflicting  the  injury  by  the  proper  use  of  preventive  means 
at  his  command,  yet  inadvertently  or  negligently  failed  to  resort  to 
such  means,  and  where  there  are  diverse  tendencies  of  the  evidence 
in  reference  to  these  facts,  the  question  is  properly  submitted  to  the 
jury. 

Same — Whether  Speed  Constituted  Wantonness.  | 

In  an  action  by  an  administrator  against  a  railroad  company  to 
recover  damages  for  the  alleged  negligent  killing  of  the  plaintiff's 
intestate,  who  was  run  over  by  one  of  the  defendant's  trains  at  a 
public  crossing,  where  the  testimony  as  to  the  speed  of  the  train  was 
in  conflict,  but  it  is  shown  that  the  accident  occurred  at  a  public 
crossing  of  the  defendant's  track  in  a  town  of  500  inhabitants,  and 
that  the  people  crossed  at  that  place  in  great  numbers,  which  facts 
were  known  to  the  servants  of  the  defendant  who  were  in  charge  of 
the  train,  these  facts  do  not  constitute  wanton  negligence,  as  matter 
of  law ;  but  the  question  as  to  whether  they  constitute  wanton  negli- 
gence should  be  submitted  to  the  jury  for  its  determination,  from  the 
consideration  of  such  evidence,  together  with  the  further  evidence 
tending  to  show  that  the  defendant's  servants  were  recklessly  in- 
different in  their  conduct  as  to  the  intestate's  safet3'  after  they  dis- 
covered her  peril. 

Appeal— Review — Waiver  of  Assignments  of  Error. 

Where  counsel  for  appellant,  in  his  brief,  does  not  argue  or  discuss 
certain  assignments  of  error  which  are  based  upon  the  rulings  of  the 
trial  court,  such  assignments  of  error  will,  on  appeal,  be  treated  as 
waived,  and  will  not  be  reviewed  by  the  appellate  court. 

Appeal  from  circuit  court,  Madison  county;  H.  C.  Speake, 
Judge. 

Action  by  George  W.  Martin,  administrator,  against  the 
Memphis  &  Charleston  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

The  counts  of  the  complaint,  and  the  averments  of  negli- 
gence contained  therein,  on  the  trial  of  the  case  from  which 
the  present  appeal  is  prosecuted,  are  sufficiently  stated  in  the 
opinion.  The  rulings  of  the  court  upon  the  pleadings  are  also 
sufficiently  stated  in  the  opinion.  On  the  trial  of  the  cause 
the  evidence  showed  the  following  facts:  The  plaintiff's 
intestate  was  killed  in  the   incorporated  town  of  Madison,  in 

*As  to  the  care  to  be  exercised  in  running  trains  over  crossing  at 
populous  places,  see  Swack  v.  New  York,  etc.,  R.  Co.  (N.  Y. ),  16  Am. 
&  Eng.  R.  Cas.,  N.  S.,  609,  and  note,  615  et  seq. 

tAs  to  wilful  negligence  in  running  trains  at  crossings,  see  8  Am, 
A  Eng.  Enc.  I^aw  (2d  Ed.)  404  et  seq. 
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Madison  county,  Ala.,  on  April  8,  1891.  The  population  of 
this  town  at  the  time  of  the  accident  was  about  500.  The 
defendant's  line  of  road  ran  east  and  west  through  the  town, 
and  divided  it,  and  the  stores  and  residences  and  other  houses 
were  on  the  north  and  south  sides  of  the  railroad  track.  A 
public  road  crossing  and  passway,  which  was  the  main 
thoroughfare  of  the  town,  crossed  the  track  at  right  angles, 
and  it  was  at  this  crossing  the  plaintiff's  intestate  received  the 
injuries  from  which  she  died.  The  post  office  and  calaboose  of 
the  town  were  on  the  north  side  of  the  railroad  track,  and  a 
short  distance  east  of  the  public  crossing.  From  the 
calaboose  and  the  post  office,  leading  down  to  the  side  track, 
which  ran  along:  and  north  of  the  main  track  of  the  defendant, 
there  was  a  growth  of  oak  trees,  with  low  and  outspreading 
branches.  Two  box  cars  left  by  the  defendant's  employees 
were  standing  on  this  side  track,  and  were  located  east  of  the 
public  crossing  where  the  accident  occurred.  Mrs.  Martin's 
residence  was  on  the  south  side  of  the  track.  On  the  after- 
noon of  April  8,  1891,  Mrs.  Martin,  the  deceased,  had  been 
visiting  some  friends  who  lived  north  of  the  railroad  crossing, 
and  but  a  short  distance  from  the  railroad  track.  On  return- 
ing to  her  residence,  which  was  south  of  the  railroad  crossing, 
and  while  crossing  the  defendant's  track  at  the  public  cross- 
ing, she  was  run  over  by  an  engine  drawing  28  freight  cars  on 
the  defendant's  main  track.  The  train  that  struck  Mrs.  Martin 
was  running  from  east  to  west,  and  Mrs.  Martin  was  not  stand- 
ing on  or  walking  along  the  railroad  track,  but  was  crossing 
it  from  the  north  side  to  the  south  side.  The  evidence  for 
the  plaintiff  tended  to  show  that  pedestrians  and  vehicles 
crossed  and  recrossed  the  railroad  track  at  the  public  crossing 
in  the  town  of  Madison  where  Mrs.  Martin  was  killed,  fre- 
<]uently  and  in  large  numbers,  and  at  all  times  during  the  day; 
that  the  public  crossing  where  the  accident  occurred  was  the 
main  thoroughfare  of  the  town ;  that  the  employees  of  defend- 
ant in  charge  of  the  train  that  killed  Mrs.  Martin  had  fre- 
quently passed  and  repassed  the  public  crossing,  and  were 
familiar  with  the  same,  and  knew  that  people  were  accustomed 
to  use  it  as  the  principal  thoroughfare  of  the  town;  that  the 
whistle  of  the  engine  did  not  blow  or  the  bell  ring  at  short 
intervals  on  entering  into,  while  moving  within,  or  passing 
through  the  town,  nor  did  the  whistle  blow  or  the  bell  ring 
before  the  engine  reached  the  public  crossing;  that  the  growth 
of  trees,  the  post  office,  calaboose,  and  box  cars  on  the  side 
track  obscured  the  view  of  Mrs.  Martin  of  the  train  coming 
from  the  east  as  she  came  down  the  public  road  from  the  resi- 
dence where  she  had  been  visiting  to  cross  the  track;  that 
Mrs.  Martin  stopped  and  looked  up  and  down  the  track  just 
before  she  reached  the  main  crossing;  that  the  train  was  .a 
through  freight,  and  passed  over  the  public  crossing  at  the 
rate  of  speed  from  20  to  3  s  miles  an  hour.  The  testimony  for 
the  defendant  tended  to  show  that  the  train   which  ran  over 
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and  killed  the  plaintiff's  intestate  was  running  at  the  rate  of 
from  8  to  lo  miles  an  hour;  that  the  track  from  the  crossing: 
east  and  west  was  straight  for  a  mile  or  more;  that  for  one- 
quarter  of  a  mile  before  reaching  the  crossing  the  track  was 
down  grade ;  that  there  was  a  distance  of  8i  feet  between  the 
main  track  and  the  side  track,  which  was  north  of  the  main 
track;  that  a  person  standing  between  the  side  track  and  the 
main  track  and  looking  east  could  see  a  train  coming  for 
more  than  a  quarter  of  a  mile;  that  the  train  which  caused 
the  accident  was  making  a  great  deal  of  noise ;  that  the  engi- 
neer did  not  see  the  plaintiff's  intestate  until  within  about  50 
feet  from  her ;  that  she  was  walking  towards  the  main  track, 
and  that  she  did  not  stop  and  look  either  up  or  down  the  track ; 
that,  as  soon  as  the  engineer  saw  that  she  was  going  to  try  to 
cross,  he  reversed  the  engine,  called  for  brakes,  and  did  all  in 
his  power  to  stop  the  train  and  avert  the  injury ;  that  the 
engine  was  in  good  condition,  was  well  equipped ;  and  that  it 
was  impossible  for  the  train  to  have  been  stopped,  by  the  use 
of  all  means  known  to  engineers,  after  the  engineer  saw  that 
Mrs.  Martin  was  going  to  cross  the  track.  The  other  facts  of 
the  case  necessary  to  an  understanding  of  the  decision  on  the 
present  appeal  are  sufficiently  stated  in  the  opinion.  There 
were  verdict  and  judgment  for  the  plaintiff,  assessing  bis 
damages  at  $8,000. 

Humes,  Sheffey  &  Speake,  for  appellant. 
William  Richardson,  for  appellee. 

McCLELLAN,  C.  J.  When  this  case  came  on  for  the  trial 
from  the  judgment  in  which  this  appeal  is  prosecuted,  the 
complaint  contained  eight  counts.  Of  these  counts,  2  and  6 
charged  the  reckless  and  wanton  killing  of  plaintiff's  intestate 
by  the  employees  of  the  defendant.  Other  counts  ascribed 
the  death  of  the  intestate  to  the  negligence  of  defendant's 
servants  in  the  operation  of  a  locomotive  and  train  of  cars. 
The  defendant,  '4or  plea  and  answer  to  the  complaint  as  a 
whole,  and  to  each  count  thereof  separately,"  filed  pleas  i, 
2,  3,  4,  and  ;.  Plea  i  is  the  general  issue.  Pleas  2  and  3  are 
pleas  of  contributory  negligence.  And  pleas  4  and  5  set  up 
wanton  and  willful  misconduct  on  the  part  of  plaintiff's 
intestate  resulting  in  her  death.  What  further  occurred  on 
the  trial  in  respect  of  the  pleadings  is  set  down  in  what  was 
intended  to  be  a  judgment  entry,  and  is  the  judgment  entry 
as  to  jury  and  verdict  and  recovery  thereon,  in  the  following 
words:  "*  *  *  And,  this  case  coming  on  to  be  heard 
further,  the  plaintiff  strikes  out  the  fifth   count  of  his  com- 

f»laint,  and  proceeds  to  trial  on  the  first  (i),  second  (2),  third 
3),  fourth  (4),  sixth  (6),  seventh  (7),  and  eighth  (8)  counts  of 
his  complaint,  and  the  defendant  interposes  demurrers  to  6, 
7,  8  counts,  which  are  by  the  court  overruled  and  disallowed. 
Thereupon  defendant  filed  pleas  numbered  one  (i),  two  (2), 
three  (3),  four  (4),  and  five  (5),  and   the  plaintiff  demurs  to 
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pleas  numbered  four  and  five»  which  are  by  the  court  sus« 

tained.     Thereupon  the  plaintiff  demurs  to  pleas  numbered 

two  and  three  as  answers  to  counts  two  and  six,  which  are  by 

the  court  sustained.     The  plaintiff  elects  to  go  to  trial,  and 

does  go  to  trial,  on  counts  two  and  six,  and,  issue  being  joined 

on  pleas  to  said  counts,  comes  a  jury,''  etc.     Defendant's 

demurrer  to  the  complaint  is  copied  into  the  record,  but 

plaintiff's  demurrers  to  pleas  4  and  5  and  2  and  3  are  not  set 

out.     If  what  we  have  quoted  above,  stating  the  action  of  the 

court  on  the  demurrers  to  the  pleas,  could  be  looked  to  or 

considered  at  all,  its  construction  would  naturally  be  that  the 

court  sustained,  not  the  demurrers,  but  the  pleas.     But,  upon 

general  principles,  as  many  times  declared  by  this  court,  the 

bench  notes  or  memoranda  or  statements  of  the  clerk  which 

we  have  copied  relative  to  the  filing  of  demurrers  to  the  pleas 

and  the  court's  rulings  in  relation  thereto  are  not  judgments 

of  the  trial  court,  nor  any  evidence  for  this  court  of  any  action 

below,   nor  even  of  the  interposition  of  demurrers  to  the 

pleas,  and  cannot  be  considered  for  any  purpose.     Blanken- 

ship  V.  Owens  (Ala.)  27  South.  974;  Carter  v.  Long,  125  Ala. 

280,  289,  28  South.  74;  Railroad  Co.  v.  Hansford,    125   Ala. 

34Q«  36.;,  28  South.  45,  50;  Bank  v.  Hunt,  125  Ala.  512,  518, 

28  South.  488,  490;  Crawford  v.  Crawford,    119  Ala.  34,   24 

^outh.  727;  Mercantile  Co.  v.  O'Rear,  112  Ala.  247,  20  South. 

583;  McDonald  v.  Railway  Co.,  123  Ala.  227,  26  South.  165; 

Cartlidge  v.  Sloan,  124  Ala.  596,  26  South.  918;  Land  Co.  v. 

Morgan,  88  Ala.  434,  7  South.  249 ;  Mortgage  Co.  v.  Inzer,  98 

Ala.  608,  13  South.  507;  Hereford  v.  Combs  (Ala.)  28  South. 

582. 

It  follows  that,  on  the  record  before  us,  it  is  to  be  taken 
that,  assuming  plaintiff  filed  demurrers  to  defendant's  pleas 
of  contributory  negligence  and  of  contributory  wantonness, 
no  ruling  was  had  upon  them,  but  that  they  were  abandoned, 
and  that  the  plaintiff  took  issue  upon  each  of  said  pleas. 
Land  Co.  v.  Morgan,  88  Ala.  434,  7  South.  249;  Mortgage 
Co.  v.  Inzer,  98  Ala.  608,  13  South.  507;  Bank  v.  Hunt,  125 
Ala.  512,  519,  28  South.  488,  490;  Electric  Co.  v.  Baker  (Ala.) 
28  South.  87.  And  it  is  of  no  consequence  that  these  pleas 
presented  an  immaterial  issue  under  the  second  and  sixth 
counts,  upon  which  the  trial  was  had.  We  are  constrained  by 
the  record  to  the  conclusion,  as  matter  of  law  and  fact,  that 
the  plaintiff  took  issue  upon  each  of  them.  This  made  them 
material,  and  defendant  was  entitled  to  judgment  if  any  one 
of  them  was  proved.  Williams  v.  McKissack,  125  Ala.  544, 
27  South.  922;  Bomar  v.  Rosser,  123  Ala.  641,  26  South.  510; 
Glass  V.  Meyer,  124  Ala.  332,  26  South.  890;  Wellman  v. 
Jones,  124  Ala.  ^80,  27  South.  416;  Breitling  v.  Marx,  123 
Ala.  222,  26  South.  203;  Lumber  Co.  v.  West  brook,  121  Ala. 
179,  2$  South.  914. 

So  far  we  agree  with  the  argument  of  appellant's  counsel. 
But  we  cannot  admit  the  correctness  of  their  further  insistency 
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that  these  pleas  were  proved,  and  that,  of  consequence,  the 
afBrmative  charge  requested  by  defendant  should  have  been 
given.  No  one  of  the  pleas  was  proved.  To  say  the  most,  it 
was  for  the  jury  to  determine  whether  Mrs.  Martin,  .the 
intestate,  was  guilty  of  negligence  which  proximately  con- 
tributed to  her  death,  as  averred  in  the  second  and  third  pleas, 
or  of  reckless  and  wanton  or  willful  exposure  of  her  person  to 
the  peril  from  which  she  suffered  death,  as  averred  in  the 
fourth  and  fifth  pleas.  Under  these  latter  pleas,  on  the  evi- 
dence, it  was  clearly  a  matter  for  inference  on  the  part  of  the 
jury  whether  Mrs.  Martin  went  inadvertently  upon  the  track, 
unconscious  of  the  approach  of  the  train,  or,  seeing  or  hearing 
the  train  approaching,  judged  that  she  could  cross  safely  in 
front  of  it,  and  attempted  to  do  so,  or  possibly  that  she  made 
the  attempt  in  a  spirit  of  reckless  and  wanton  abandon,  and 
indifference  to  results  likely  to  ensue.  So  that  it  can  by  no 
means  be  said  that  either  the  fourth  or  the  fifth  plea  was  sup- 
ported by  uncontroverted  evidence  or  beyond  adverse  infer- 
ence. 

Recurring  to  pleas  2  and  3,  it  is  to  be  conceded  that  the 
evidence,  without  conflict,  and  without  affording  ground  for 
any  contrary  inference,  establishes  that  Mrs.  Martin,  in  going 
upon  the  track  in  front  of  the  engine,  was  guilty  of  rashness 
and  negligence  such  as  would  bar  recovery  by  plaintiff  in  this 
action,  if  her  want  of  due  care  contributed,  in  a  legal  sense, 
to  her  death,  as  is  alleged  in  each  of  these  pleas.  But  it  is 
just  upon  this  point — whether  Mrs.  Martin's  proven  negligence 
proximately  contributed  to  her  death — that  the  evidence  be- 
fore the  jury  afforded  bases  for  diverse  inferences  deducible 
by  the  jury.  On  the  one  hand,  it  was  open  to  them  to  find 
that  defendant's  servants  in  charge  of  the  engine  and  cars  did 
all  in  their  power  to  avert  the  disaster  after  they  became 
aware  of  Mrs.  Martin's  peril;  and,  so  finding,  they  should 
have  further  found,  under  these  pleas,  that  her  death  was  the 
result  in  part  of  her  own  negligence.  But,  on  the  other  hand, 
there  was  evidence  that,  when  the  engine  was  75  feet  from  the 
crossing  over  which  Mrs.  Martin  attempted  to  pass,  the  engi- 
neer discovered  her  15  feet  from  the  track,  approaching  it, 
and  evincing  a  purpose  to  cross  it  ahead  of  the  engine;  that 
the  engineer  gave  no  signals  of  approach ;  and  that  he  made 
no  effort  to  stop  his  train,  or  to  check  or  lessen  its  speed,  until 
after  the  engine  had  reached  the  point  of  her  attempted  cross- 
ing, and  had  run  against  her  and  inflicted  the  injuries  of  which 
she  died.  There  was  also  evidence  from  which  the  jury  might 
have  inferred  that,  had  the  engine  been  reversed,  the  track 
sanded,  and  the  brakes  applied,  when  the  engineer  discovered 
her  peril,  the  speed  of  the  train  would  have  been  sufficiently 
checked  and  decreased  before  the  crossing  was  reached  to 
have  enabled  her  to  cross  in  safety,  as  it  required  hardly  a 
moment  of  time  more  than  she  had  for  her  to  escape.  The 
jury  having  the  right  to  find  in  line  with  these  tendencies  of 
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the  evidence,  and  so  finding,  their  further  conclusion  nec- 
essarily would  have  been  that  Mrs.  Martin's  negligence  in 
going  upon  the  track  did  not  proximately  contribute  to  her 
death,  but  merely  produced  a  situation  upon  which  the  neg- 
ligence of  the  engineer  operated  as  the  sole  proximate  cause  to 
the  infliction  of  her  mortal  hurts.  In  other  words,  to  quote 
from  a  strikingly  analogous  case:  ''Her negligence  would  not 
be  the  cause  of  the  injury,  nor  contributory  thereto,  but  merely 
the  cause  of  a  condition  upon  which  the  negligence  of  the 
engineer  in  failing  to  use  all  means  in  his  power  to  avoid  the 
injury  after  becoming  aware  of  her  peril  operated  to  and  as 
the  sole  cause  of  her  death.**  Railway  Co.  v.  Foshee,  125 
Ala.  199,  218,  27  South.  1006,  1012,  citing  Tanner's  Ex'r  v. 
Railroad  Co.,  60  Ala.  621;  Railroad  Co.  v.  Brown,  121  Ala. 
221,  25  South.  609;  Railway  Co.  v.  Lamb,  124  Ala.  172,  26 
South.  969.  The  giving  of  the  affirmative  charge  requested 
by  the  defendant  would  have  deprived  the  jury  of  the  right  to 
find  that  Mrs.  Martin's  negligence  did  not  proximately  con- 
tribute to  her  death;  and  under  pleas  2  and  3,  as  well  as  under 
pleas  4  and  5,  the  issue  was  for  the  jury's  determination. 

The  further  argument  of  appellant's  counsel  is  addressed  to 
the  proposition  that  there  was  no  evidence  before  the  jury 
tending  to  show  the  recklessness  and  wantonness  on  the  part 
of  defendant's  servants  charged  in  counts  2  and  6,  upon  which 
the  trial  was  had,  and  that  therefore  the  affirmative  charge 
requested  by  defendant  should  have  been  given  under  the 
plea  of  not  guilty.     When  this  cause  was  last  before  us,  it  was 
ruled,  upon  a  consideration  of  the  evidence  as  to  the  character 
of  the  place  where   Mrs.  Martin  was  stricken, — it  being  the 
main  crossing  of  the  railroad  in  and  between  the  two  halves 
of  a  town  of  500  inhabitants, — the  extent  of  its  user  by  the 
people  as  a  crossing,  etc.,  and  the  speed  of  the  train,  etc.« 
that  the  inquiry  of  wantonness  vel  non  was  for  the  jury,  and 
not  for  the  court.     Railroad  Co.  v.  Martin,  117  Ala.  367,  383- 
385,  23  South.  231,  237,  238.     We  adhere  to  that  ruling  on  the 
grounds  upon  which  it  was  then  rested,  and  upon  the  further 
ground  that  it  was  open  to  the  jury  to  conclude,  from  evidence 
adverted  to  above  in  another  connection,   that  defendant's 
servants  were  recklessly  indifferent  to  Mrs.  Martin*s  peril,  and 
wanton  in  their  conduct  in  relation  thereto,  in  that  they  con- 
sciously failed,  after  becoming  aware  of  her  danger,  to  use  all 
means  at  hand  to  conserve  her  safety.     **We  are  not  prepared 
to  say  there  was  no  evidence  adduced  in  support  of"  the  aver- 
ments of    recklessness  and    wantonness.     Railway     Co.    v. 
Foshee.  125  Ala.  199,  227,  27  South.   1006,  1015. 

The  assignments  of  error  not  covered  by  the  foregoing  opin- 
ion are  not  discussed  in  the  brief  of  appellant's  counsel,  and 
we  therefore  do  not  consider  them.  Kenan  v.  Lindsay,  28 
South.  f;7o;  Henry  v.  Hall,  106  Ala.  84,  17  South.  187,  54  Am, 

23  (N  s)  A  &  E  R  Ca8~44 
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St.   Rep.   22;  Railroad  Co.   v.    Morgan,    114  Ala.   449,   456, 
22  South.  20,  23;  Williams  v.  Spraggins,  102  Ala.  424,  431,  1$ 
South.  247,  249;  Ward  v.  Hood,  124  Ala.  570,  27  South.  24s; 
Land  Co.  v.  Hendrix,  103  Ala.  254,  15  South.  594. 
Affirmed. 


McGovBRN  V.  Smith  et  al. 

{Supreme  Court  of  Vermont,   IVashington,  Feb,  9,  190/.) 

[50  AU.    Rep.  549.  ] 

Accident  at  Crossing— Evidence  That  Signals  Were  Maintained  at  Other 
Crossings.* 
In  an  action  against  a  railroad  to  recover  for  personal  injnries 
caused  by  a  train  striking  a  sleigh,  in  which  plaintiff  was  riding,  at 
a  crossing,  the  admission  of  evidence  that  the  railroad  maintained 
electric  signals  at  other  crossings,  as  showing  negligence  in  not 
maintaining  the  same  at  the  scene  of  the  accident,  is  reversible  error. 

Witnesses — Impeachment — Cross- Examination. 

A  witness  for  plaintiff  testified  to  carrying  him  into  a  car  immedi- 
ately after  the  accident,  and  that  he  was  unconscious,  and  the  defense 
showed  by  such  witness  that  he  detected  the  smell  of  intoxicating 
liquor  about  plaintiff,  as  bearing  on  the  latter 's  appearance :  held^ 
that  permitting  plaintiff  to  impeach  such  witness  by  showing  a  con- 
tradictory statement  out  of  court  was  error. 

Exceptions  from  Washington  county   court ;  Tyler,  Judcre. 

Action  by  Daniel  T.  McGovern  ag:ainst  E.  C.  Smith  and 
another,  as  receivers  of  the  Central  Vermont  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  defendants  bring 
exceptions.     Reversed. 

The  plaintiff  was  driving  on  a  highway  leading  from  Water- 
bury  to  Bolton  and  was  crossing  the  railroad  operated  by  the 
defendants,  when  the  sleigh  in  which  he  was  driving:  was 
struck  by  the  locomotive  of  a  freight  train  and  the  plaintiff 
was  hurled  a  considerable  distance. 

Argued  before  TAFT,  C.  J.,  and  MUNSON,  START, 
WATSON,  and  STAFFORD,  JJ. 

F.  L.  Laird  and  John  W.  Gordon,  for  plaintiff. 
John  H.  Senter  and  Charles  M.  Wilds,  for  defendants. 

WATSON,  J.  At  the  crossing  where  the  accident  happened 
warning  boards  were  up  in  accordance  with  the  provisions  of 
section  3848,  V.  S.  Other  than  the  ringing  of  the  bell  or  the 
blowing  of  the  whistle  of  the  locomotive  engine,  there  was  no 
method  of  signaling  the  danger  of  an  approaching  train  in  use 
at  that  place.  The  plaintiff  claimed  in  the  trial  below  that 
other  signals  should  have  been  given  of  the  approaching  train 

*As  to  railroad's  liability  for  injuries  at  crossings  as  dependent 
upon  duty  to  give  signals,  see  Hutto  v.  South  Bound  R.  Co.  (S.  Car.), 
22  Am.  &  E^ng.  R.  Cas.,  N.  S.,  724,  and  foot-note;  3  Rap.  &  Mack's 
Dig.  493  et  seq. ;  8  Am.  &  Eng.  Enc.  Law  (2d  Ed. )  407  et  seq. 


^xn  &  Kngr  CROSSINGS  691 

RCaa 

McGovern  v.  Smith 

at  the  time  in  question,  and  that  in  failing  so  to  do  the  defend- 
ant was  guilty  of  negligence.  On  this  question  the  plaintiff 
was  permitted  to  show,  subject  to  defendant's  exception,  that 
the  defendant  had  electric  signals  at  certain  other  specified 
highway  and  street  crossings  on  its  road.  There  are  no  stat- 
utory provisions  for  the  use  of  electric  signals  at  crossings, 
except  in  cities  and  villages,  nor  there  unless  ordered  by  the 
railroad  commissioners  under  the  provisions  of  section  3851, 
V.  S.  It  is  not  necessary  to  determine  whether  or  not,  in  the 
absence  of  statutory  requirements,  a  railroad  company  can  be 
said  to  be  negligent  in  not  maintaining  electric  signals  at  high- 
way crossings  outside  of  cities  and  villages;  for,  assuming,  but 
not  deciding,  that  it  can  be,  the  question  here  involved  is 
simply  one  of  evidence  bearing  thereon.  The  vigilance  re- 
quired of  the  defendant  was  measured  by  the  care  and  prudence 
of  a  prudent  man  in  like  circumstances,  and  whether  it  fell 
short  of  this  requirement,  depended  upon  the  circumstances 
of  this  particular  case.  The  fact  that  the  defendant  main- 
tained electric  signals  at  other  specified  highway  or  street 
crossings  had  no  tendency  to  show  that  it  was  negligent  in 
not  maintaining  such  signals  at  the  crossing  in  question.  Such 
evidence  was  wholly  collateral  to  the  issue,  and  the  admission 
thereof  was  not  only  error,  but  it  could  hardly  have  been  other- 
wise than  damaging  to  the  defendant;  for  the  jury  very  likely 
reasoned  that,  if  the  defendant  maintained  electric  signals  at 
the  other  highway  and  street  crossings  named  in  the  evidence, 
it  was  negligent  in  not  having  similar  signals  at  the  crossing 
in  question.     Clark  v.  Smith,  72  Vt.  138,  47  Atl.  391. 

The  plaintiff  called  as  a  witness  one  Daniel  Hayden,  who 
testified  in  chief  to  helping  the  trainmen  carry  the  plaintiff 
aboard  the  car  immediately  after  the  accident,  and,  in  effect, 
that  the  plaintiff  was  then  unconscious.  In  cross-examination 
the  defendant  showed  by  the  witness  that  he  at  the  same  time 
detected  the  smell  of  intoxicating  liquor  about  the  plaintiff. 
This  was  held  to  be  new  matter,  introduced  by  the  defendant, 
and  in  re-examination  the  plaintiff  was  permitted,  subject  to 
defendant's  exception,  to  impeach  the  witness  by  showing 
that  he  had  stated  out  of  court  that  he  did  not  detect  the 
smell  of  any  liquor  on  the  person  of  the  plaintiff.  The  direct 
testimony  of  the  witne.ss  that  the  plaintiff  was  unconscious 
entitled  the  defendant  to  cross-examine  fully  regarding  the 
plaintiff's  looks,  actions,  and  appearance.  The  evidence 
elicited  by  the  defendant  was  only  showing  one  of  many  facts 
bearing  upon  the  plaintiff's  appearance,  and  was  within  the 
scope  of  proper  cross-examination.  It  follows  that  the  plain- 
tiff was  permitted  to  impeach  his  own  witness  as  a  matter  of 
right,  which  was  error.     No    other  questions  are  considered. 

Judgment  reversed,  and  cause  remanded. 
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{Supreme  Court  of  California,  Nov.  g,  igoi.) 

[66  Pac.  Rep.  734.] 

Appeal— Review— Record  Where  Appeal   from   Order  Qranting  New 

Trial, 

Code  Civ.  Proc.  I  661,  provides  that,  on  an  appeal  frotn  an  order 
eranting;  or  refuBJng-  a  new  trial  on  the  minutes  of  the  court,  the 
judgment  roll  and  a  statement  to  be  prepared  shall  constitute 
the  record  on  appeal,  and  that  the  statement  shall  only  contain  the 
grounds  argued  before  the  court  for  a  new  trial.  Section  659,  subd. 
4,  provides  that,  where  the  motion  is  made  on  the  minutes  of  a  court, 
the  notice  of  intention  must  specify  the  particular  errors  upon  which 
the  party  will  rely:  held,  that  the  requirement  of  the  former  section 
that  the  statement  shall  contain  only  the  grounds  argued  before  the 
court  for  a  new  trial  refers  to  specifications  mentioned  in  section  659, 
or  such  of  them  as  are  argued,  and,  when  specifications  are  set  out 
in  the  statement,  it  will  be  presumed  that  they  were  contained  in 
the  notice  and  argued. 
Same  —Same— Same. 

On  appeal  from  a  judgment  in  favor  of  plaintiff  in  an  action  for 
death  owing  to  deceased  having  been  struck  by  one  of  defendant 
street  railway's  cars,  defendant  claimed  that  the  circumstances  made 
it  possible  that  deceased  was  killed  by  falling  on  the  pavement,  but 
the  only  specification  on  the  point  was  that  there  was  no  evidence  to 
show  that  deceased  was  struck  by  the  car  while  making  an  attempt 
to  pass  over  the  street  at  a  public  crossing;  but  the  preceding  speci- 
fication showed  that  the  specification  in  question  might  be  construed 
as  meaning  merely  that  there  was  no  street  crossing  at  the  place 
where  the  accident  occurred:  held,  that  it  would  not  be  necessary  to 
consider  the  sufficiency  of  the  evidence  to  justifj-  the  jury  in  finding 
that  the  deceased  was  struck  by  the  car. 
Accident  on  Track— Sufficiency  of  Evidence  of  Speed  of  Street  Car. 

There  was  testimony  on  the  behalf  of  the  plaintiff  that  the  car 
was  going  very  fast.  The  motorman  and  conductor  testified  ttiat 
the  car  was  going  at  about  4  miles  an  hour,  but  it  appeared  that  the 
time  consumed  in  arriving  at  the  place  of  the  accident  from  the  point 
of  starting  would  indicate  a  speed  of  about  6'i  miles.  The  motorman 
said  that  he  stopped  the  car  within  IS  or  18  feet,  and  that  it  would 
have  required  35  to  50  to  stop  a  car  at  full  speed;  but,  according  to 
his  own  testimony,  deceased,  when  first  seen,  was  10  feet  in  front  of 
the  car,  which  was  28  feet  long,  and,  according  to  the  testimony  of 
one  of  the  witnesses,  deceased  was  found  on  the  stoppage  of  the  car 
atMut  8  feet  in  the  rear  of  its  rear  end.  A  witness  familiar  with  the 
line  testified  that  when  the  cars  are  going  fast  they  can  atop  in  20  or 
2s  feet:  hvUl  to  juslifv  .J  finding  the  car  was  going  at  more  than  full 
.peed,  or  8  nill^s  nu  hour. 
Whether   Street  Crossing  Where  One  Street   Terminates  at  Point  of 

Th».  tirm  ' 'atrect  crLi--.i[ig,"  as  used    in    an    ordinance   requiring  a 

runj;  by    a  street    car   25    feet    from    any    street   crossing, 

MQUireB  the  riiijrinK  "'  ■■>  bell    where    one    street   intersects    another. 

jHnough  it  terminate*!-  .it  the  pc'.nt  of  intersection. 

Oaeth  by  Wrongful  Act     Burden  of  Proving  Contributory  Negligence.* 

"n  an  action  for  wr.iiiL'fiil  death,  contributory  negligence   is  a  mat- 

qf  defense,  to  be  [t.  ■,  ,■1!  affirmatively  by  the  defendant, 

!f8ee  Stewart  ;■.  New  \"..rk,  N.  H.    &    H.   R.  Co.   (Mass.),  10  Am.  A 
'     ,  B.  Cas.,  N,  S.,  .-:(!,  and  note,    S22  et    aeq.  ;  3    Rap.    ft    Mack'v 
jgS  ct  seq.  :  7  Am.  .V    Eng.  Enc.    Law    {2d    Ed.)    453  ct  seq.  ;  15 
—    .,  col.  2592  et  M(.\. 
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Same — Accident  at  Crossing— Contributory  Negligence  Not  Proxi- 
mate Cause  as  Matter  of  Law. 
It  appeared  that  deceased  was  killed  while  attempting  to  cross  the 
track.  The  motorman  testified  that  when  he  first  saw  deceased  h^ 
was  emerging  into  the  light  thrown  by  the  headlight,  about  10  feet 
in  front  of  it,  and  8  feet  to  the  left  of  the  track.  There  was  testi- 
mony that  the  eyesight  of  deceased  was  bad ;  and  from  the  testimony 
of  a  witness,  together  with  that  of  the  motorman,  it  appeared  that 
the  car,  on  stopping,  passed  over  a  distance  of  about  46  feet,  and 
that  the  means  used  by  the  motorman  to  stop  the  car  was  that  of 
putting  on  the  brake,  but  that  he  did  not  reverse  the  current.  It 
appeared  that  the  night  was  dark  and  the  street  badly  lighted,  and 
that  no  bell  or  gong  was  sounded:  held^  that  it  could  not  be  said,  as 
a  matter  of  law,  that  negligence  of  the  deceased  was  the  proximate 
cause  of  the  injury. 

Same — Same — Not  Contributory  Negligence  as  Matter  of  Law  to  Cross 
Tracks  in  Front  of  Approaching  Street  Car. 
It  could  not  be  said,  as  a  matter  of  law,  that  the  attempt  qf  deceased 
to  cross  a  street  in  front  of  a  car  necessarily  constituted  negligence. 

Witnesses — Impeachment— Statute. 

Code  Civ.  Proc.  }  2052,  declares  that  a  witness  may  be  impeached 
by  evidence  of  statements  inconsistent  with  his  present  testimony. 
On  his  examination  in  chief  the  motorman  testified  that  he  could 
not  tell  whether  the  car  came  in  contact  with  the  deceased,  and  on 
cross-examination,  for  the  purpose  of  impeachment,  he  was  asked  if 
he  had  not  said  to  a  witness  that  he  struck  the  deceased  lightly: 
held,  that  it  was  proper  to  admit  the  testimony  for  purposes  of  im- 
peachment. 

Testimony — Question  for  Jury. 

The  question  whether  the  statements  claimed  to  have  been  made  by 
the  motorman  to  certain  witness  were  made  by  him  or  by  some  other 
man  was  for  the  jury. 

Accident  on  Street-Car  Track — Effect  of  Contributory  Negligence  Where 
Negligence  in  Failing  to  Avoid  Injury.* 
If  the  deceased  was  guilty  of  negligence  in  going  on  the  track,  and 
the  motorman,  with  proper  appliances  and  in  the  exercise  of  ordinary 
care,  could  have  avoided  the  injury,  the  negligence  of  deceased  would 
not  constitute  any  defense. 

Commissioners'  decision.  Department  i.  Appeal  from 
superior  court,  city  and  county  of  San  Francisco ;  Wm.  R. 
Daingerfield,  Judge. 

Action  by  Amelia  Schneider  against  the  Market  Street  Rail- 
way Company.  From  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.     AfBrmed. 

W.  H.  L.  Barnes,  for  appellant. 
Wm.  J.  Herrin,  for  respondent. 

SMITH,  C.  Carl  Richard  Schneider  was  killed  in  this  city 
at  the  junction  of  East  and  Pacific  streets  by  one  of  the  defend- 
ant's streetcars,  and  this  suit  was  brought  by  the  plaintiff,  his 
mother  and  sole  heir,  to  recover  damages  for  the  killing.  The 
case  was  tried  by  a  jury,  who  found  for  the  plaintiff  in  the 
sum  of  $«;,ooo.  and   judgment  was  entered   accordingly.     The 

*Corapany  liable  for  injury  at  crossing  occasioned  by  negligence 
after  becoming  aware  of  person's  peril,  notwithstanding  his  contrib- 
utory negligence,  see  Baltimore  &  O.  R.  Co.  v,  Anderson  (C.  C. 
A.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  497,  and  note,  505  et  seq. 
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defendant  appeals  from  an  order  denying  its  motion  for  a  new 
trial.  The  motion  was  made  on  the  minutes  of  the  court*  and 
it  is  objected  that  ''there  is  nothing  in  the  statement  to  indi- 
cate that  a  notice  of  motion  was  ever  given,  or,  if  given,  as  to 
its  contents.'*  But  it  is  not  necessary  that  the  statement 
should  thus  indicate.  The  presumption,  in  the  absence  of  a 
showing  to  the  contrary,  is  that  the  notice  was  duly  given,  and 
that  the  specifications  contained  in  tl^e  statement  conform  to 
those  in  the  notice.  Pico  v.  Cohn,  78  CaL  386,  387,  20  Pac. 
706.  and  cases  cited,  4  Notes  CaL  Rep.  482.  This  rule  applies 
equally  whether  the  order  appealed  from  was  made  on  a  state- 
ment of  the  case  or  on  the  minutes  of  the  court.  Code  Civ. 
Proc.  §  659,  subds.  3,  4;  Id.  661.  The  requirements  of 
the  latter  section  that  the  statement  shall  contain  only  ''the 
grounds  argued  before  the  court  for  a  new  trial**  refer  to  the 
specifications  of  grounds  mentioned  in  subdivision  4  of  section 
659,  or  such  of  them  as  are  in  fact  argued ;  and,  when  speci- 
fications are  set  out  in  the  statement,  it  will  be  presumed, 
without  a  formal  statement  to  that  effect,  that  they  were  con- 
tained in  the  notice,  and  that  they  were  in  fact  argued.  In 
the  cases  cited  by  respondent's  counsel  (Leonard  v.  Shaw,  114 
Cal.  72,  4<;  Pac.  1012,  and  Sprigg  v.. Barber,  122  CaL  574, 
S5  Pac.  419)  there  were  no  specifications  in  the  statement. 
The  points  urged  by  the  appellant  are  insufficiency  of  the  evi- 
dence to  justify  the  verdict,  and  erroneous  rulings  of  the 
court  on  questions  of  evidence,  and  in  its  instructions  to  the 
jury.    - 

I.  The  accident  occurred  about  half  after  6  in  the  evening. 
The  deceased  was  crossing  East  street  from  the  southern  side- 
walk of  Pacific,  and  was  killed  in  crossing  the  track  in  front  of 
the  car.  He  was  seen  momentarily  by  the  motorman  as  he 
emerged  from  the  darkness  into  the  stream  of  light  thrown 
forward  by  the  headlight  of  the  car,  and  was  next  seen,  on  the 
car  being  stopped,  lying  on  his  face  in  the  street,  to  the  east- 
ward of  the  track  and  opposite,  or  somewhat  to  the  rear  of  the 
rear  open  end  of  the  car, — his  feet  near  the  track,  his  head 
towards  the  bay.  He  was  then  in  an  unconscious  and  dying 
condition,  the  result  of  a  fracture  of  the  skull,  with  contusion 
and  hemorrhage  of  the  brain.  It  is  argued  at  length  by  the 
appellant's  counsel  that  "these  circumstances  make  it  possi- 
ble, if  they  do  not  lead  to  the  conclusion,  that  the  defendant 
was  killed  by  slipping  and  falling  upon  the  pavement,  with- 
out actual  contact  with  the  car,**  and,  in  effect,  that  the  jury 
was  not  justified  in  drawing  a  contrary  inference.  But  the 
only  specification  on  this  point  is  that  there  was  no  evidence 
tending  to  show  that  deceased  "was  struck  by  the  car  while 
making  an  attempt  to  pass  over  East  street  at  a  public  cross- 
ing/* which,  taken  in  connection  with  the  preceding  specifi- 
cation, may  be  construed  as  specifying  merely  that  there  was 
no  street  crossing  or  public  crossing  at  the  place  where  the 
accident  occurred.     It  will  be   unnecessary,  therefore,  to  con- 
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sider  the  sufficiency  of  the  evidence  to  justify  the  jury  in  find- 
ing that  the  deceased  was  in  fact  struck  by  the  car. 

With  regard  to  the  defendant's  negligence,  the  principal 
charges  are  that  the  rate  of  speed  of  the  car  at  the  time  of  the 
accident  was  in  excess  of  the  statutory  limit  of  8  miles  an 
hour  (Civ.  Code,  §  501),  and  that  no  bell  was  runs:  or  gong 
sounded  on  approaching  Pacific  street,  as  required  by  the 
municipal  ordinance  set  out  in  the.  complaint. 

With  regard  to  the  rate  of  speed  at  which  the  car  was  going 
the  evidence  is  somewhat  meager.  There  was  testimony  on 
behalf  of  the  plaintiff  that  it  was  going  very  fast,  and,  accord- 
ing to  one  of  the  witnesses,  '' unusually  fast,''  and  ''as  fast  as 
[he]  ever  saw  a  car  going  before";  but  none  of  these  wit- 
nesses could  give  the  rate  of  speed.  On  behalf  of  the  defend- 
ant, the  motorman  and  conductor  testified  that  the  car  was 
going  at  the  rate  of  about  4  miles  an  hour;  but  the  time  con- 
sumed in  arriving  at  the  place  of  the  accident,  from  the  point 
of  starting,  as  given  by  themselves,  would  indicate  a  rate  of 
about  6i  miles  an  hour.  The  motorman  also  says  that  he 
''stopped  the  car  within  fifteen  or  eighteen  feet,'*  and  that  it 
would  have  required  "no  less  than  between  35  and  $0  feet  to 
stop  a  car  going  full  speed"  etc.  But,  according  to  his  own 
testimony,  the  deceased,  when  first  seen,  was  10  feet  in  front 
of  the  car,  which  was  28  feet  long,  and,  according  to  th« 
testimony  of  one  of  the  witnesses  (Anderson),  the  deceased 
was  found  on  the  stoppage  of  the  car  about  8  feet  in  rear  of 
its  rear  end ;  thus  making  the  distance  passed  about  46  feet, 
and  indicating  that  the  car  was  going  at  least  at  the  full  speed 
of  8  miles  per  hour.  But  Anderson,  who  was  familiar  with 
the  line,  also  testifies  that  "when  [the  cars]  are  going  fast  they 
can  stop  in  fifteen  or  twenty  or  twenty- five  feet  to  take  pas- 
sengers ofi  and  on, ' '  from  which  the  inference  may  be  drawn 
that  the  car  was  going  at  more  than  full  speed,  or  8  miles  an 
hour;  and,  if  such  an  inference  was  drawn  by  the  jury,  we 
cannot  say  they  were  not  justified  in  making  it  (Jobnsen  v. 
Railway,  127  Cal.  610,  611,  60  Pac.  170),  though  possibly  it 
may  be  said,  as  was  said  by  this  court  in  a  somewhat  similar 
case,  "that  a  verdict  founded  on  such  speed  alone,  as  con- 
stituting negligence  on  the  part  of  appellant,  could  hardly  be 
sustained"  (DriscoU  v.  Railway  Co.,  97  Cal.  564,  565,  32  Pac. 
591,  33  Am.  St.  Rep.  203). 

It  seems,  however,  to  be  an  established  fact  in  the  case 
that  no  bell  was  rung  or  gong  sounded  on  the  car  as  it 
approached  the  limit  of  25  feet  from  Pacific  street,  as  was 
required  by  the  ordinance  set  out  in  the  complaint.  This  fact 
is  not  contested  by  the  appellant,  but  the  contention  is,  in 
effect,  that  the  junction  of  the  two  streets  cannot  be  regarded 
as  a  street  crossing,  and  hence  that  the  ordinance  does  not 
apply  to  it.  But  this  contention,  we  think,  cannot  be  admitted. 
The  terms  used  in  the  ordinance,  according  to  its  common 
use,  includes  all  intersections  of  streets,  and  equally  applies 
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though  one  of  them  may  terminate  at  the  point  of  intersec- 
tion (see  Webst.  Diet,  words  **cross"  and  "crossing,**  and 
diagrams  under  former  term);  and  the  reason  of  the  rule 
applies  equally  to  all  street  crossings  or  intersections.  For, 
where  one  street  intersects  another,  there  are  always  passing 
along  the  former,  so  to  speak,  two  streams  of  foot  passengers 
approaching  the  latter,  of  which  the  one  diverges  alone  and 
the  other  crosses  the  street  approached;  and  this  is  equally 
true  whether  the  intersecting  street  passes  beyond  the  other 
street,  or  terminates  in  it.  Hence  the  reason  of  the  rule, 
which  is  the  protection  of  foot  passengers  crossing  the  street 
approached,  will  equally  apply  in  both  cases. 

It  remains  to  consider  the  question  of  alleged  contributory 
negligence  on  the  part  of  the  plaintiff's  decedent.  In  con- 
sidering this,  it  is  important  to  bear  in  mind  that  such  negli- 
gence is  a  matter  of  defense,  to  be  proved  affirmatively  by  the 
defendant,  and  hence  that  the  burden  of  proof  is  on  him. 
Robinson  v.  Railroad  Co.,  48  Cal.  426;  McQuilken  v.  Rail- 
road Co.,  50  Cal.  8;  Nehrbas  v.  Railroad  Co.,  62  Cal.  334; 
MacDougall  v.  Railroad  Co.,  63  Cal.  434;  Yik  Hon  v.  Water- 
works. 6«;  Cal.  620,  4  Pac.  666;  Magee  v.  Railroad  Co.,  78 
Cal.  433,  21  Pac.  114,  12  Am.  St.  Rep.  69;  House  v.  Meyer, 
100  Cal.  593,  35  Pac.  308.  '*In  this  state  *  *  *  it  is 
sufficient  for  the  plaintiff  to  show  in  the  first  instance  that  the 
injury  resulted  from  the  negligence  of  the  defendant.**  Smith 
V.  Steamship  Co..  09  Cal.  468,  ^4  Pac.  84.  And  see,  also, 
Shear.  &  R.  Neg.  §9  107,  109,  there  cited.  Hence,  to  justify 
the  court  in  disturbing  the  verdict,  it  must  affirmatively 
appear,  as  a  matter  of  law,  **from  the  undisputed  facts,  judged 
of  in  the  light  of  that  common  knowledge  and  experience  of 
which  the  courts  are  bound  to  take  judicial  notice,  that  [the 
plaintiff]  has  not  exercised  such  care  as  men  of  common 
prudence  usually  exercise  in  positions  of  like  exposure  and 
danger'*  (Fernandes  v.  Railway  Co.,  52  Cal.  52);  and  it  is  said 
"the  evidence  against  the  plaintiff  should  be  so  clear  as  to 
leave  no  room  for  doubt,'*  and  the  facts,  such  "that  the  infer- 
ence is  irresistible.*'  Id.  52,  ^i.  See,  also,  Shear.  &  R.  Neg. 
8§  55t  56.  It  must  also  appear  affirmatively,  in  the  same  con- 
clusive way,  that  the  negligence  of  the  plaintiff  was,  in  whole 
or  in  part,  the  proximate  cause  of  the  injury,  or,  in  other 
words,  that  it  contributed  to  that  effect.  Smith  v.  Steamship 
Co.,  supra.  And,  with  regard  to  the  question  of  negligence, 
it  is  to  be  observed  that  it  falls  within  the  province  of  the  jury 
not  only  to  determine  the  facts  constituting  negligence,  but 
also  the  question  as  to  what  would  be  the  conduct  "of  a  per- 
son of  ordinary  prudence"  under  similar  circumstances,  which 
commonly  is  a  question  of  fact,  not  of  law.  Fernandes  v. 
Railway  Co.,  52  Cal.  50;  Walgreen  v.  Railway  Co.  (Cal.) 
62  Pac.  310;  Id.,  64  Pac.  993.  In  general,  all  these  questions 
are  for  the  jury,  whose  verdict  in  favor  of  the  plaintiff  must 
be  regarded  as  conclusive,  unless  the  validity  of  the  defense. 
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both  as  to  the  existence  of  the  negligence,  and  its  effect  as 
contributing  proximately  to  the  injury,    follows  necessarily 
from  the  undisputed  facts.     Hence,  as  intimated  in  Smith  v. 
Steamship  Co.,  supra,  it   is  only   in  rare  cases  that  a  verdict 
for  the  plaintiff  can  be  disturbed  on  this  ground.     In  this  the 
case  is  to  be  distinguished  from  a  case  where  the  ground  of 
the  objection  is  insufficiency  of  the  evidence  to  show  negli- 
gence on  the  part  of  defendant,  where  the  affirmative  of  the 
issue  is  on  the  plaintiff,  and  where  consequently  there  must 
be  satisfactory  evidence  of  such  negligence  (Code  Civ.  Proc. 
§§  1935*  2061,  subd.  I)),  while  in  cases  of  the  former  kind  the 
presumption  is  in  favor  of  the  plaintiff  (Code  Civ.  Proc.  § 
1963,  subd.  4;  Railroad  Co.  v.  Werner,  89  Pa.  65),  and,  to  set 
aside  a  verdict  in  his  favor  on  the  ground  of  his  contributory 
negligence,  such  negligence  must  affirmatively   appear  as  a 
conclusion  of  law  from  the  undisputed  facts  (Id.  66).     Also  in 
applying  these  principles  a  distinction  is  to  be  noted  between 
cases  of  injuries  by  street  railroads  and  cases  of  injuries  by 
''ordinary  steam  railroads,  running  through  the  country  at 
comparatively  long  intervals  of  time.**     In  either  case  ordi- 
nary prudence  is  required  on  the  part  of  persons  crossing  the 
track,  but  the  question  of  what  is  ordinary  prudence  is  widely 
different  in  the  two  cases.     Driscoll  v.  Railway   Co.,  97  Cal. 
565,  32  Pac.  591,  33  Am.  St.  Rep.  203;  Clark  v.  Bennett,  123 
Cal.  278,  282,  55  Pac.  908;  Everett  v.  Railway  Co.,    115  Cal. 
117,  118,  43  Pac.  207,  46  Pac.  889,  34  L.    R.  A.  3  so.     In  the 
case  at  bar  it  appears  the  deceased  was  killed  while  attempt- 
ing to  cross  the  track  in  front  of  the  car.     How  far  he  was 
from  the  car  when  he  started  to  cross  cannot  be  regarded  as 
determined.     The  motorman  testifies  that,  when  he  first  saw 
him  emerge  into  the  lieht  in  front  of  the  car,  he  was  about  10 
feet  in  front  of  it,  and  8  feet  to  the  left  of  the  track.     But  it 
was  for  the  jury  to  determine  the  credibility  of  this  testimony; 
and  in  view  of  the  inconsistencies  of  the  witness  with  refer- 
ence to  distances  and  speed,  and  the  evidence  of  witnesses  as 
to  statements  made  to  them,  which   he  denied,  or,  indeed, 
without  regard  to  these  circumstances,  we  cannot  say  that  the 
jury  were  not  justified   in  disregarding  his  testimony.     All, 
therefore,  that  can  be  regarded  as  certain  with  regard  to  the 
distance  of  the  deceased  from  the  car  when  he  started  to  cross, 
is  that  it  was  such  that  he  was  struck  by  it.     But  with  refer- 
ence to  the  question  of  negligence   in  crossing  some  inference 
in  his  favor  may  be  drawn  from   the  testimony  of  the  witness 
Hubbell,  who  saw  him  start  to  cross   from  the  sidewalk,  and 
who  himself  does  not  seem  to  have  been  apprehensive  oiE  any 
danger;  and  also  from  the  testimony  of  witness  Lainer,  who 
testified  that  the  eyesight  of  the  deceased  was  bad,  on  account 
of  the  acid  business,  in  which  he  was  engaged ;  that  he  could 
recognize  one  as  far  as  across  the  room,  but  ''could  not  see 
very  far.**     There   was  also  some  evidence  from  which  the 
jury  may  have  inferred  that  the  injury  was  the  result  of  want 
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of  proper  diligence  on  the  part  of  the  motorman  after  he  first 
saw  the  deceased.  From  the  testimony  of  Anderson, 
combined  with  that  of  the  motorman,  it  appears  that  the  car, 
on  stopping,  passed  over  a  distance  of  about  46  feet,  or,  if 
deceased  was  more  than  10  feet  in  front  of  the  car  when  first 
seen,  correspondingly  more;  and  also,  from  the  testimony  of 
Anderson,  that  the  car,  when  going  at  full  speed,  could  be 
stopped  within ''fifteen  or  twenty  or  twenty-five  feet.**  It 
seems,  also,  that  the  means  used  by  the  motorman  to  stop  the 
car  was  that  of  putting  on  the  brake,  and  that  he  ''did  not 
use  the  reverse,**  though  it  appeared  from  the  written  instruc- 
tions of  the  company  that  the  latter  was  the  course  enjoined 
in  cases  of  "any  danger  of  striking  a  person  or  vehicle.**  The 
witness,  indeed,  testified  that  the  former  was  the  more  effective 
means.  But,  in  the  absence  of  other  testimony,  the  jury  may 
have  believed  that  the  rule  enjoined  by  the  company  was  the 
wiser.  In  addition,  it  appeared  that  it  was  a  dark  night;  that 
the  street  was  badly  lighted,  especially  at  the  place  of  the 
accident;  and  that  it  was  free  from  vehicles;  also  that  the  car 
was  lighted  within  by  several  lamps,  and  carried  a  headlight. 
These,  with  the  unusual  speed  of  the  car,  and  the  failure  to 
strike  the  bell  or  gong,  are  the  material  facts  of  the  case,  so 
far  as  they  can  be  regarded  as  determined.  Upon  these  facts, 
we  cannot  say,  "as  a  matter  of  law,  that  the  negligence  of 
the  deceased  was  the  proximate  cause  of  the  injury**  (DriscoU 
v.  Railway  Co.,  97  Cal.  565,  32Pac.  591.  33  Am.  St.  Rep.  203), 
nor  even  that  his  attempt  to  cross  the  street  in  front  of  the 
car  necessarily  constituted  negligence  (Wahlgren  v.  Railway 
Co.  [Cal.]  62  Pac.  309).  On  the  latter  point  it  may  be 
admitted,  having  regard  to  the  position  of  the  deceased  when 
first  seen  by  the  motorman,  as  he  emerged  into  the  light,  that 
it  was  imprudent  in  him  to  make  the  attempt  to  cross  by 
accelerating  his  pace,  or,  as  expressed  by  the  witness,  by 
"making  a  fast  dash"  across  in  front  of  the  car.  But  it  is 
possible,  not  to  say  probable,  that  he  was  brought  into  this 
position  by  the  negligence  of  the  motorman  in  failing  to  ring 
the  bell,  and  that  bis  dash  across  the  track  was  the  result  of 
perturbation  of  mind  upon  his  suddenly  becoming  aware  of 
the  proximity  of  the  car  by  the  striking  of  the  gong,  which 
was  then  struck  for  the  first  time.  In  such  case  the  principle 
would  apply  that  "if  the  plaintiff  is  suddenly  put  into  peril, 
without  having  sufficient  time  to  consider  all  the  circum- 
stances, he  is  excusable  for  omitting  some  precautions,  or 
making  an  unwise  choice,  under  this  disturbing  influence, 
although,  if  his  mind  had  been  clear,  he  ought  to  have  done 
otherwise.  This  is  especially  true  if  the  peril  is  caused  by  the 
defendant's  fault.'*  And  of  such  case  it  is  said:  "Even  if,  in 
bewilderment,  he  runs  directly  into  the  very  danger  which  he 
fears,  he  is  not  in  fault.  The  confusion  of  mind  caused  by 
such  negligence  is  part  of  the  injury  inflicted  by  the  negligent 
person.**     Shear.  &   R.  Neg.  §  89,  and   cases  cited;  Voak  v. 
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Railroad  Co.,  75  N.  Y.  323;  Railroad  Co.  v.  Werner,  89  Pa. 
59,  66.  **It  may  well  have  happened  [therefore]  that  the  jury 
thought"  that,  if  the  bell  or  gong  had  been  sounded  at  the 
proper  distance,  the  deceased  ''would  not  have  been  hurt  at 
all."  Higgins  v.  Deeney,  78Cal.  580,  ^81,  21  Pac.  428.  And, 
if  so,  in  view  of  his  defective  eyesight,  and  of  the  fact  that  on 
his  starting  across  the  street  the  circumstances  were  not  such 
as  to  impress  the  only  witness  who  saw  him  with  the  idea  of 
danger,  the  conclusion  cannot  be  regarded  as  going  beyond 
the  competency  of  the  jury,  or  even  as  unreasonable.  So, 
with  regard  to  the  effect  of  deceased's  negligence,  if  any,  it 
does  not  necessarily  follow  from  the  fact  of  such  negligence 
that  it  contributed  proximately  to  the  injury.  And  the  jury 
may  have  concluded,  from  the  evidence  above  cited,  that  had 
proper  diligence  been  used,  and  the  proper  means  of  stopping 
the  car  been  adopted,  the  accident  would  have  been  avoided. 
Shear.  &  R.  Neg.  §  99;  Everett  v.  Railway  Co.,  115  Cal.  iii, 
114,  116,  43  Pac.  207,  46  Pac.  889,  34  L.  R.  A.  350. 

On  the  whole,  we  think  the  case  comes  within  the  principle 
of  the  decision  in  Driscoll  v.  Railway  Co.,  97  Cal.  553,  32  Pac. 
591.  33  Am.  St.  Rep.  203.  There  are  some  differences  be- 
tween the  facts  there  and  those  now  presented,  but  none  that 
are  material.  In  that  case  some  stress  was  laid  by  the  court 
on  the  fact  of  an  intervening  car  by  which  the  view  of  the 
deceased  may  have  been  intercepted ;  but  this  is  more  than 
offset  by  the  additional  facts  appearing  in  this  case,  as,  for 
example,  the  unusual  speed  of  the  car  in  approaching  the 
crossing  (the  facts  tending  to  show  that  it  might  have  been 
stopped  in  shorter  time),  the  defective  eyesight  of  the 
deceased,  and  other  facts  we  have  adverted  to.  Our  con- 
clusion, therefore,  may  be  expressed  in  the  language  of  that 
decision:  ''Under  these  circumstances, — the  appellant  being 
in  default  for  not  having  given  the  proper  warning, — we  think 
that  the  question  whether  deceased  was  guilty  of  contributory 
negligence  was  a  proper  one  for  the  jury;  that  deceased  can- 
not be  held,  as  a  matter  of  law,  to  have  been  so  guilty. 
*  *  *  And  considering  all  the  evidence  and  circumstances 
in  the  case,  *  *  *  and  particularly  the  fact  that  the 
<leceased  had  a  right  to  rely  upon  the  usual  and  required  signal 
of  bell-ringing  when  a  car  is  approaching  a  crossing,  we  can- 
not say  that  the  jury  abused  its  power  in  holding  the  defend- 
ant not  guilty  of  contributory  negligence.  The  judgment  of 
the  learned  judge  of  the  court  below,  who  heard  all  the  evi- 
dence and  refused  a  new  trial,  is  also  entitled  to  great  con- 
sideration.''    See,  on  the  latter  point.  Code  Civ.  Proc.  §  662. 

2.  On  the  examination  in  chief,  the  witness  Meley,  the 
motorman,  testified  that  he  "could  not  tell"  whether  the  car 
came  in  contact  with  the  deceased;  that  he  "did  not  see 
whether  he  came  in  contact  with  it  or  not";  and  on  cross- 
examination  he  was  asked  if  he  had  not  said  to  the  witness 
Glassman, — referring  to  the  deceased, — "I  struck  him  lightly, ' ' 
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and  if  he  had  not  made  a  similar  statement  to  the  witness 
Hubbell.  Thereupon,  objection  being  made,  counsel  for 
plaintiff  made  the  following  statement:  ^'I  am  seeking:  to 
impeach  this  witness,  and  to  show  that  he  made  statements 
at  variance  with  his  testimony  now  on  the  stand.  I  want  to 
show  that,  when  he  says  he  did  not  strike  the  deceased,  that 
he  did  strike  him.  In  other  words,  I  propose  to  show  here 
that  he  told  Mr.  Glassman  and  Mr.  Hubbell  ♦  *  *  it  is  for 
the  purpose  of  impeaching,  and  for  that  purpose  only.'' 
Whereupon  the  court  said:  ^4f  that  is  the  object  of  it,  you 
may  ask  him  the  question.  ♦  *  *  Xhe  point  is  covered  by 
section  2051.''  The  question  was  then  asked,  and  the  witness 
replied  in  the  negative.  Subsequently  the  witnesses  Glassman 
and  Hubbell  testified  that  Meley  made  to  them  the  statements 
in  question.  There  was  no  error  in  admitting  this  testimony. 
The  reference  of  the  judge  to  ** section  2051"  was  inadvertent. 
Obviously  the  reference  intended  was  to  section  2052,  Code 
Civ.  Proc.  It  was  no  part  of  the  plaintiff's  offer  to  prove 
''that  he  [the  motorman,  meaning  the  car]  did  strike  him" 
(i.  e.  the  deceased).  Though  these  were  the  words  used,  the 
context  shows  a  different  meaning;  nor.  were  it  otherwise, 
would  it  make  any  difference.  The  testimony  was  admitted 
for  the  purpose  of  impeachment  only.  The  statement  of  the 
witness  Meley,  subsequently  made,  that  (he)  ''presumed  [he] 
did  strike  Schneider,  but  [that  he]  was  not  sure  of  it,"  did 
not  materially  vary  his  former  statement;  nor  was  the  atten- 
tion of  the  court  called  to  it  when  the  testimony  of  the  con- 
tradicting witnesses  was  offered.  Indeed,  so  long  as  the  first 
testimony  of  the  witness  was  not  modified  or  withdrawn,  the 
impeaching  testimony  was  proper.  Whether  the  statements 
made  to  Glassman  and  Hubbell  were  made  by  Meley,  or  by 
some  other  man,  was  a  que<^tion  for  the  jury.  Both  witnesses 
testified  that  they  were  made  by  him. 

3.  The  court,  on  the  trial,  instructed  the  jury  in  effect,  that 
"if  the  deceased  were  guilty  of  negligence  in  going  upon  the 
track,  and  yet  the  motorman  in  charee  of  the  car,  with  proper 
appliances,  and  in  the  exercise  of  ordinary  care,  could  have 
avoided  the  injury,  the  [negligence  of  the]  deceased  *  *  * 
would  not  constitute  any  defense  on  the  part  of  the  defend- 
ant." This  is  objected  to  on  the  ground  that  "there  was  no 
evidence  on  which  it  could  properly  have  been  based. ' '  But 
the  contrary,  as  we  have  seen,  was  the  case.  The  distance 
passed  over  by  the  car  in  stopping,  the  testimony  of  Anderson 
that  it  could  have  been  stopped  in  a  much  shorter  distance, 
and  the  failure  of  the  motorman  to  reverse  the  car  as  enjoined 
by  the  rules  of  the  defendant,  were  all  facts  for  consideration 
by  the  jury,  and  to  which  the  instruction  was  appropriate. 
Objection  is  also  made  to  the  instruction  of  the  court  with 
regard  to  the  ordinance  requiring  the  ringing  of  a  bell  or  the 
sounding  of  a  gong,  on  approaching  a  "street  crossing,"  But 
this  objection,  which  is  that  there  was  no  street  crossing,  has 
already  been  considered,  and  held  to  be  untenable. 


Am  &  Eng  DEEDS  701 

RCas 

King^  V.  Norfolk  &  W.  Ry.  Co 

There  were  other  exceptions  to  instructions,  and  to  the 
refusal  of  the  court  to  give  instructions.  But  as  these  are 
not  touched  upon  in  the  brief  of  appellant,  and  as  we  do  not 
perceive  any  error,  we  deem  it   unnecessary  to  discuss  them. 

We  advise  that  the  order  appealed    from    be    affirmed. 

We  concur:     COOPER.  C. ;  GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed. 


King  v.  Norfolk  &  W.  Ry.  Co. 

{Supreme  Court  of  Appeals  of  Virg-ini  a.  Sept,  12^  /go/,) 

[39  S.  EJ.  Rep.  701.] 

Judgments — Effect  of  Agreement  by  Counsel. 

A  judgment  sustaining  a  demurrer  to  both  the  declaration  and  biU 
of  particulars  will  not  be  reversed  for  having  included  both,  where 
the  counsel  agreed  in  writing  that  the  case  as  made  by  both  should 
be  considered. 

Res  Judicata. 

A  suit  construing  certain  deeds  and  the  rights  of  the  parties  there- 
under will  not  be  considered  res  judicata  of  an  action  of  ejectment 
founded  on  an  alleged  breach  of  the  conditions  in  the  deeds. 

Deeds— Provisions  Construed  to  Be  Covenants  and  Not  Conditions 
Subsequent.* 
Two  deeds  dated  1848  and  1852,  conveying  land  to  a  railroad  com- 
pany, contained  provisions  that  the  company  should  have  no  right  to 
sell  or  convey  the  land  to  any  other  person,  or  to  use  any  portion  of 
the  land  for  any  purposes  other  than  those  strictly  connected  with 
the  business  of  the  road,  with  no  right  to  erect  any  buildings  on  the 
land  for  residence  of  the  agents  or  servants  of  the  company.  An 
action  of  ejectment  was  brought  by  the  alienee  of  the  grantor  on  the 
ground  that  the  provisions  were  conditions  subsequent,  and  had  been 
breached,  entitling  him  to  a  re-entry :  held,  that  the  provisions  were 
covenants,  and  not  conditions  subsequent,  and  hence  an  action  of 
ejectment  was  properly  dismissed  as  not  the  proper  remedy  for  breach 
of  covenant. 

Ejectment  Will  Not  Lie  for  Estate  for  Indefinite  Period. 

Code,  {  2730,  declares  that  plaintiff  in  ejectment  shall  state  whether 
he  claims  in  fee,  for  life,  or  for  years,  specifying  the  duration  of  his 
term;  and  section  2748  provides  that  the  verdict  in  such  suit  shall 
specify  the  estate  found  in  the  plaintiff:  he/d  that,  where  plaintiff's 
estate  was  only  a  right  to  use  land  conveyed  to  a  railroad  company 
until  the  company  should  desire  to  use  the  same  for  railroad  pur- 
poses, his  estate,  being  one  for  an  indefinite  period,  which  period 
was  not  capable  of  being  stated,  was  not  an  estate  for  which  eject- 
ment would  lie  under  such  sections. 

Error  from  corporation  court  of  Bristol. 

Action  by  Joseph  L.  King  against  the  Norfolk  &  Western 
Railway  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  brinjjs  error.     Affirmed. 

-^^™^  I  MM  —  _ I.  —     ■• 

*See  4  Rap.  &  Mack's  Dig.  14  et  seq. ;  19  Am.  &  Eng.  Enc.  T^aw 
847  et  seq. 
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Bullitt  &  Kelly,  D.  D.  Hull,  Jr.,  and  Curtin  &  Haynes,  (or 
plaintifi  in  error. 

Jos.  I.  Doran  and  Fulkerson,  Page  &  Hurt,  for  defendant 
in  error. 

HARRISON,  J.  This  action  of  ejectment  was  brought  to 
recover  the  possession  of  certain  real  estate  in  the  city  of 
Bristol.  The  declaration  is  in  the  usual  form,  and  unexcep- 
tionable on  demurrer.  In  response  to  the  demand  of  the 
defendant,  and  in  pursuance  of  the  court's  order  requiring  the 
same,  the  plaintifi  filed  a  statement  or  bill  of  particulars  set- 
ting forth  fully  the  grounds  of  his  claim.  The  demurrer  was 
directed  .to  the  declaration  and  the  bill  of  particulars  as  being 
insufficient  in  law.  This  court  has  held  that  the  bill  of  par- 
ticulars required  by  section  3248  of  the  Code  is  no  part  of  the 
declaration,  and  a  demurrer  will  not  lie  for  defects  in  such 
bill.  George  Campbell  Co.  v.  Angus,  91  Va.  438,  22  S.  E. 
167.  Under  this  ruling  it  would  be  necessary  to  reverse  the 
judgment  of  the  trial  court  sustaining  the  demurrer,  but  for 
the  agreement  in  writing  between  counsel,  filed  with  the 
record,  that  we  may  consider  on  demurrer  the  case  made  by 
the  declaration  as  supplemented  by  the  bill  of  particulars. 

Considering  the  case  thus  made,  we  are  of  opinion  that  the 
defendant  in  error  cannot  rely  upon  the  case  of  King  v.  Rail- 
road Co.,  90  Va.  210,  17  S.  £.  868,  as  an  adjudication  of  all 
the  questions  raised  in  this  litigation.  The  scope  of  that 
decision  was  to  construe  the  deeds  of  1848  and  1852,  and  the 
rights  of  the  grantor  and  grantee  thereunder,  irrespective  of 
any  allegation  of  a  breach  by  the  grantee  of  the  alleged  con- 
ditions of  the  deeds.  See  pages  211;  and  217  of  the  court's 
opinion,  and  pages  870,  871,  17  S.  E. 

The  gravamen  of  the  complaint  in  this  case  is  alleged 
breaches  of  conditions  in  the  deeds,  which,  it  is  insisted, 
entitle  the  plaintiff  in  error  to  an  absolute  recovery  of  all  the 
premises. 

It  appears  from  the  bill  of  particulars  that  about  50  years 
aeo,  by  two  separate  deeds,  James  King,  Sr.,  through  whom  the 
plaintiff  in  error  claims  title,  conveyed  to  the  Virginia  &  Ten- 
nessee Railroad  Company,  the  predecessor  in  title  of  the 
defendant  in  error,  the  lands,  now  in  controversy,  for  railroad 
purposes.  The  two  deeds  referred  to  are  dated,  respectively, 
June,  1848,  and  June,  1852,  and  the  language  material  to  the 
present  consideration  is  as  follows: 

First  deed:  ** Provided,  however,  that  the  said  company 
shall  have  no  power  to  sell  or  convey  said  land  to  any  other 
persons,  nor  shall  the  said  company  have  the  right  to  use  any 
portion  of  said  land  for  any  other  purposes  than  those  strictly 
connected  with  the  business  of  the  road,  nor  shall  said  com- 
pany have  the  right  to  erect  any  buildings  on  said  land, 
designed  for  residence  for  the  agents  or  servants  of  the  com- 
pany or  for  any  other  person." 
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Second  deed;  "Provided,  however,  that  the  said  company 
shall  have  no  power  to  sell  and  convey  said  land,  or  any  por* 
tion  of  it,  to  any  other  person  whatsoever ;  nor  shall  they 
.  have  the  right  to  use  any  portion  of  said  land  for  any  other 
purpose  than  those  strictly  connected  with  the  business  of  the 
road." 

The  contention  of  the  plaintiff  in  error  is  that  these  pro* 
visions,  taken  together,  constitute  conditions  subsequent,  the 
nonfulfillment  of  which  results  in  a  forfeiture  of  the  estate, 
giving  the  grantor  the  right  to  re-enter  and  possess  himself  of 
his  former  estate;  and  that  this  right  has  passed  to  the  plain- 
tiff in  error  as  alienee  of  the  original  grantor. 

Conditions  subsequent  are  not  favored  in  law,  because  they 
tend  to  destroy  estates.  When  relied  upon  to  work  a  for- 
feiture, they  must  be  created  by  express  terms  or  clear  impli* 
cation,  and  are  strictly  construed.  If  it  be  doubtful  whether 
a  clause  in  a  deed  be  a  covenant  or  a  condition,  the  courts 
will  incline  against  the  latter,  and  adopt  the  more  beiiignant 
construction  upholding  the  instrument,  and  leaving  the  par- 
ties to  pursue  their  appropriate  remedies  for  the  breach  of 
covenant.     4  Kent,  Comm.  pp.  129,  130. 

We  are  of  opinion  that  the  language  employed  in  the  deeds 
under  consideration  is  apt  language  to  create  a  fee  simple,  and 
that  the  superadded  words,  under  the  authorities,  amount  to 
covenants,  rather  than  conditions.  The  deeds  are  not  volun- 
tary, as  contended,  but  are  based  upon  the  benefits  to  accrue 
to  the  reserved  property  of  the  grantor  by  reason  of  the  use  of 
the  granted  premises  as  a  railroad  terminal;  hence  they  must 
be  interpreted  as  any  other  deeds  based  upon  a  valuable  con- 
sideration. The  language  is  to  be  taken  most  strongly  against 
the  grantor,  and  most  favorably  to  the  grantee. 

The  stipulation  against  alienation  does  not,  as  contended, 
constitute  the  estate  granted  a  fee  qualified  or  base  fee. 
Such  an  estate  is  one  that  may,  by  its  limitation,  continue 
forever,  but  has  a  qualification  annexed  in  pursuance  of  which 
it  may  be  determined  at  any  moment.     2  Minor,  Inst.  87. 

The  law  favors  the  free  alienation  and  transfer  of  property, 
and  it  is  not  a  strained  construction  to  hold  that  an  alienation 
by  one  railroad  company  to  another,  for  the  purposes 
originally  contemplated  by  the  grantor,  would  not  violate  the 
spirit  of  the  instrument.  The  question  that  such  an  aliena- 
tion does  not  work  a  forfeiture  in  this  case  has  been  adjudicated 
by  the  former  decision  of  King  v.  Railroad  Co.,  90  Va.  210, 
17  S.  E.  868.  for  that  suit  was  by  the  predecessor  in  title  to 
the  present  plaintiff,  and  against  an  alienee  of  the  original 
grantee. 

The  intention  of  the  parties  to  the  instrument  is  of  con- 
trolling efficacy.  4  Kent,  Comm.  p.  132.  In  ascertaining  the 
intention  of  James  King,  Sr.,  it  is  to  be  observed  that  neither 
deed  contains  a  clause  of  re-entry.  While  the  presence  of  a 
clause  of  re-entry  is  not  essential  to  the  creation  of  a  condi* 
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tion  subsequent,  the  absence  of  such  a  clause,  in  connection 
with  other  circumstances,  tends  to  sustain  the  construction 
that  a  covenant,  rather  than  a  condition,  was  intended.  There 
being  no  clause  of  re-entry,  we  are  left  untrammeled  to  ascer- 
tain the  intention  of  the  parties  in  the  light  of  all  the  circum- 
stances surrounding  them  at  the  date  of  the  execution  of  the 
deeds,  as  disclosed  by  the  deeds  themselves  and  by  the  facts 
set  forth  in  the  bill  of  particulars. 

In  the  light  of  these  sources  of  information,  and  of  the 
authorities,  we  are  of  opinion  that  by  the  deeds  in  question 
James  King,  Sr.,  intended,  without  thought  of  a  possible 
reverter  to  himself,  to  establish  upon  the  land  granted  a  rail- 
road terminal,  the  prime  object  being  to  enhance  the  value  of 
his  remaining  lands  lying  adjacent  to  those  granted ;  that  the 
parties  did  not  propose,  by  the  language  of  the  deeds,  to  create 
technical  conditions,  a  breach  of  which  would  work  a  for- 
feiture of  the  estate,  but  only  intended  to  create  such  restric- 
tions as  were  thought  necessary  to  regulate  and  to  secure  their 
permanent  occupancy  strictly  for  railroad  purposes.  In  this 
connection  it  may  be  remarked  that  the  uses  to  which  the 
property  has  been  put,  as  set  out  in  the  bill  of  particulars, 
appear  to  be  all  connected  with  the  business  of  the  defendant 
company. 

The  fact  that  in  the  original  litigation  the  plaintiff  did  not 
rely  upon  the  alleged  grounds  of  forfeiture,  then  existing, 
which  are  now  insisted  upon,  is  significant,  in  that  it  shows 
the  construction  placed  by  the  parties  upon  the  deeds  at  that 
time,  and  such  construction  is  entitled  to  weight  when  the 
language  employed  is  ambiguous,  and  the  intention  of  the 
parties  is  the  subject  of  inquiry.  The  conclusion  being  that 
covenants,  and  not  conditions,  were  contemplated,  it  follows 
that  the  demurrer  was  properly  sustained,  as  ejectment  does 
not  lie  for  the  breach  of  a  covenant. 

Under  paragraph  7  of  the  bill  of  particulars  it  is  claimed 
that  portions  of  the  land  in  question  are  not  now,  and  never 
have  been,  used  by  the  defendant  railroad  company,  and  that 
the  plaintiff  is  entitled  to  their  possession  under  the  deeds,  as 
construed  by  this  court  in  its  former  decision,  and  has  the  right 
to  .recover  such  unused  portions  in  this  action.  In  the 
former  case  the  deeds  in  question,  which  are  made  part  of  the 
bill  of  particulars,  were  construed,  and  the  rights  of  the  par- 
ties thereunder  clearly  defined  and  settled,  particularly  with 
respect  to  the  right  of  the  grantor  to  the  use  of  that  portion  of 
the  land  not  used  by  the  defendant  company,  the  court  hold- 
ing that  **the  deeds  in  question  were  valid  conveyances,  and 
should  be  construed  toeether.  That  they  invest  the  grantee 
with  a  fee-simple  title  to  the  land  of  the  grantor  covered  or 
embraced  by  them,  or  either  of  them,  subject  to  certain 
restrictions  and  reservations.  *  *  *  That  under  the 
reservation  in  the  deed  of  the  grantor  to  use  any  portion  of 
the  land  not  required  by  the  railroad  company  for  its  purposes, 
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yielding  possession  thereof  whenever  required  or  needed  for 
the  purposes  of  said  company,  the  grantor  or  those  claiming 
under  him  have  no  right  to  make  any  permanent  changes  in 
the  property,  but  merely  to  use  it  in  the  condition  in  which  it 
is,  to  cultivate  and  take  from  it  such  products  as  it  may  yield, 
and  for  that  purpose  he  may  inclose  the  part  so  cultivated, 
'  provided  that  the  part  so  cultivated  is  not  needed  by  the  rail- 
road company  for  any  of  its  purposes;  and  provided,  further, 
that  no  inclosure  shall  interfere  with  the  rights  of  the  railroad 
company  in  the  use  of  the  remainder  of  the  land  conveyed ; 
but  the  grantor  has  no  right  to  place  any  of  said  land  in  such 
a  condition  that  he  cannot  yield  it  up  in  the  condition  in 
which  he  received  it,  when  it  is  needed  for  the  purposes  of  the 
railroad  company.  *  *  *  It  was  the  intention  and  legal 
operation  of  the  deed  to  grant  and  to  acquire,  respectively, 
land  to  be  subsequently  used  as  the  needs  and  enterprise  of  the 
grantee  should  develop.  The  grantor's  use  is,  by  the  express 
terms  of  the  deeds,  subject  at  any  and  all  times  to  the  right  of 
the  grantee  to  take  possession  whenever  the  lands  should  be 
needed  by  the  company.'*  King  v.  Railroad  Co.,  go  Va.  210, 
17  S.  E.  868. 

The  claim  made  by  the  declaration  is  to  the  whole  premises 
in  fee  simple  absolute,  while  the  claim  asserted  under  clause  7 
of  the  bill  of  particulars  is  to  the  use  of  that  portion  of  the 
land  not  required  by  the  defendant  company  for  its  purposes. 
Under  the  construction  put  upon  the  deeds  by  the  former 
decision,  the  plaintiff  in  error  could  only  assert  a  right  to  the 
mere  use  of  the  unemployed  lands,  and  that  for  an  uncertain 
and  indeterminate  period, — only  until  the  same  might  be 
required  by  the  defendant  for  its  purpose;  an  indefinite  time, 
which  could  not  be  stated  in  advance. 

Section  2730  of  the  Code  provides  that  **the  plaintiff  shall 
state  [i.  e.  in  his  declaration]  whether  he  claims  in  fee  or  for 
life,  or  the  life  of  another,  or  for  years,  specifying  such  lives 
or  the  duration  of  such  term,  and  when  he  claims  an  undi- 
vided share  or  interest  he  shall  state  the  same.'' 

Section  2748,  following  the  language  of  2730,  provides  that 
^'the  verdict  shall  also  specify  the  estate  found  in  the  plaintiff, 
whether  it  be  in  fee  or  for  life,  stating  for  whose  life,  or 
whether  it  be  a  term  of  years  and  specifying  the  duration  of 
such  term." 

The  plaintiff  in  error  does  not  assert  title  to,  and  under  the 
deeds  as  heretofore  construed  cannot  assert  title  to,  any  such 
estate  as  is  contemplated  by  these  sections,  and  therefore  can- 
not maintain  ejectment  to  recover  the  right  to  the  use  of  the 
land  in  question. 

Upon  the  whole  case,  the  judgment  must  be  affirmed. 

Affirmed. 

23  (N  s)  A  &  E  R  Ca8-~45 
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Chicago  North  Shore  St,  Ry.  Co.  v,   Payne. 

{Supreme  Court  of  Illinois,  Oct.  24^   1901.) 

[61  N.  EJ.  Rep.  467.] 

Construction  of  Electric  Power  House — Permanent  Injuries— Pleading.* 
Where  the  declaration  alleged  that  the  market  value  of  plain tifif's 
realty  had  been  diminished  by  the  erection  of  defendant's  electric 
power  house,  the  injury  complained  of  was  necessarily  permanent,  so 
that  another  count,  filed  more  than  five  years  after  the  erection  of 
the  power  house,  and  alleging*  that  the  value  of  the  premises  had 
been  *' permanently' '  impaired,  did  not  state  a  different  cause  of 
action  barred  by  limitation. 

Same — Same — Pleading  and  Proof. 

Where  plaintifiP's  property  was  injured  by  the  erection  and  operation 
of  defendant's  electric  power  house,  she  was  entitled  to  prove  and 
recover  permanent  damages,  though  there  was  no  allegation  that  the 
construction  or  operation  was  negligent,  or  an  exercise  of  the  power 
of  eminent  domain. 

Instructions. 

Where  there  was  no  allegation  of  negligence,  an  instruction  that 
plaintiff  could  not  rceover  for  damages  caused  by  the  careless  opera- 
tion of  the  power  house,  and  arising  after  commencement  of  the 
action,  was  properly  refused,  as  not  within  the  issues. 

Special  Interrogatories. 

A  special  question  as  to  whether  plaintiff  had  been  damaged,  and, 
if  so,  in  what  respect,  and  to  what  amount  was  an  attempt  to  have 
the  jury  state  the  meaning  by  which  they  arrived  at  their  verdict, 
and  was  improperly  submitted. 

Same. 

Where  there  was  no  allegation  of  negligence,  special  interrogatories 
as  to  whether  the  damage  arose  from  defective  construction  or  care- 
less operation  should  not  have  been  submitted,  as  not  based  on  the 
issues. 

Appeal  from  appellate  court.  First  district. 

Action  by  Honora  A.  Payne  against  the  Chicago  North 
Shore  Street  Railway  Company.  From  a  juderment  of  the 
appellate  court  (94  111.  App.  466)  affirming  a  judement  in 
fayor  of  plaintiff,  defendant  appeals.     Affirmed. 

Graham  H.  Harris  (W.  W.  Gurley  and  John  A.  Rose,  of 
counsel),  for  appellant. 

Julius  &  Lessing  Rosenthal  and  James  Jay  Sheridan,  for 
appellee. 

CARTWRIGHT,  J.  The  branch  appellate  court  for  the 
First  district  affirmed  a  judgment  for  $2,000  recovered  by 
appellee  in  the  circuit  court  of  Cook  county  against  appellant 
in  an  action  on  the  case  for  damages  sustained  through  the 
erection  and  operation  by  appellant,  on  premises  adjoining 
appellee*s  dwelling  house,  of  an  electric  power  house  for  the 
operation  of  its  railroad.     The  power   house   was  erected  in 

*As  to  the  right  to  recover  for  injuries  to  property  from  smoke, 
noise,  vibration,  etc.,  see  10  Am.  &  Eng.  Enc.  Law  (2d  Ekl.)  1122 
et  seq. ;  18  Cent.  Dig. ,  col.  1134  et  seq. ;  7  Rap.  &  Mack's  Dig.  664 
et  seq. 
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1893,  and  defendant  commenced  to  operate  it  on  June  loth  of 
that  year.  The  suit  was  commenced  in  June,  1894,  and  the 
declaration  contained  one  count.  At  the  trial  on  December 
6,  1899,  by  leave  of  court,  an  additional  count  was  filed,  to 
which  the  defendant  pleaded  the  statute  of  limitations  of  five 
years.  The  court  sustained  a  demurrer  to*  the  plea,  and  the 
defendant  excepted,  and  elected  to  stand  by  the  plea.  The 
sustaining  of  the  demurrer  to  the  additional  count  is  assigned 
as  error,  and  it  is  insisted  that  the  count  set  up  a  new  cause  of 
action  more  than  five  years  after  it  arose,  by  averring  a  per- 
manent injury  to  the  plaintiff's  premises  from  the  establish- 
ment and  operation  of  the  power  house.  The  original 
declaration  alleged  that  plaintiff  was  possessed  of  the  lot  and 
dwelling  house  thereon ;  that  defendant  erected  and  operated 
the  power  house,  with  its  engines,  dynamos,  and  machinery, 
causing  vibrations,  and  loud  and  offensive  noises  in  such 
operation,  and  from  the  pulling  in  and  out  of  cars,  and  diffus- 
ing in  and  upon  and  through  the  dwelling  house  and  premises 
dirty  and  offensive  smoke,  annoying  and  incommoding  plain- 
tiff and  her  family,  servants,  lodgers,  and  tenants  in  the  pos- 
session, use,  and  occupation  of  her  said  house  and  premises ; 
that  she  lost  many  lodgers  and  tenants,  and  was  prevented 
from  procuring  others,  and  would  thereafter  lose  many  tenants 
and  lodeers,  and  be  prevented  from  procuring  others;  that 
the  ceilings  and  walls  of  her  said  house  were  cracked,  and 
pieces  fell  off;  and  that  the  value  of  the  dwelling  house,  as 
well  as  the  market  value  and  rental  value  of  her  premises,  was 
impaired,  diminished,  lessened,  and  reduced  by  means  of  said 
grievances  so  complained  of.  The  additional  count,  to  which 
the  plea  of  the  statute  of  limitations  was  interposed,  was  sub- 
stantially the  same  as  the  original  declaration,  except  that  it 
alleged  that  the  value  of  the  dwelling  house  and  the  market 
value  of  the  premises  were  ** permanently*'  impaired  and 
diminished.  The  power  house  described  in  the  original 
declaration,  in  its  nature  and  use  in  furnishing  power  and 
pulling  in  and  out  cars  in  connection  with  defendant's  rail- 
road, was  a  permanent  structure,  which,  it  could  not  be 
assumed  from  the  declaration,  would  be  changed.  It  was 
apparently  a  permanent  structure,  although  the  defendant 
might  change  its  location  if  it  should  see  fit.  City  of  Cen- 
tralia  v.  Wright,  156  111.  561,  41  N.  E.  217.  Such  structures 
of  a  railroad  company,  erected  in  pursuance  of  lawful  author- 
ity for  the  uses  of  its  road,  are  permanent  structures.  Rail- 
road Co.  V.  Horan,  131  111.  288,  23  N.  E.  621.  The  defendant, 
acting  within  its  charter,  had  a  legal  right  to  maintain  its 
power  house  at  that  place,  and  plaintiff  had  no  lawful  right  to 
interfere  or  compel  a  change.  In  such  a  case,  in  legal  con- 
templation, all  damages  which  will  be  sustained  as  the  effect 
of  the  act  are  sustained  immediately,  and  the  measure  of  dam- 
ages is  the  depreciation  in  market  value.  The  alleeation  of 
injury  to  the  market  value  was   an  allegation  of  permanent 
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injury.  Depreciation  in  market  value  is  not  the  measure  of 
damages  for  a  temporary  injury  which  may  be  removed 
or  abated.  N.  K.  Fairbank  Co.  v.  Nicolai,  167  111.  242,  47  N. 
£.  360.  The  declaration  alleged  injury  to  the  value  of  the 
dwelling  house  and  the  market  value  of  the  premises  in  con- 
nection with  averments  of  the  establishment  and  operation  of 
the  power  house  as  a  permanent  structure,  and  this  was  all 
that  was  necessary  to  authorize  a  recovery  of  all  the  damages. 
The  declaration,  when  first  filed,  being  sufficient  to  authorize 
a  recovery  as  for  a  permanent  injury,  the  new  count  did  not 
set  up  a  new  cause  of  action,  and  the  demurrer  to  the  plea 
was  properly  sustained. 

The  next  alleged  error  relied  upon  is  that  the  court  erred  in 
admitting  evidence  of  permanent  injury  to  plaintiff's  prop- 
erty. Counsel  say  that  she  could  only  recover  damages  on 
proof  that  the  power  house  was  improperly  constructed, 
either  as  to  location  or  mode  of  construction,  or  was  negli- 
gently operated,  or  that  its  erection  or  maintenance  was  the 
exercise  of  the  power  of  eminent  domain;  that  there  was 
neither  pleading  nor  evidence  of  improper  construction  or 
negligent  operation,  and  that  she  could  not  recover  for  a  per- 
manent injury,  because  the  power  house  was  not  built  under 
the  power  of  eminent  domain.  Counsel  are  correct  in  saying^ 
that  there  was  no  charce  of  improper  construction  or  negli- 
gent operation,  and  no  evidence  of  either.  Plaintiff  sued  for 
damages  resulting  from  the  establishment  and  operation  of 
the  power  house  adjoining  her  premises,  without  any  charge 
of  negligence.  It  is  contended  that,  as  defendant  did  not 
condemn  the  land,  but  bought  it,  and  built  the  power  house, 
it  was  not  exercising  the  power  of  the  state  to  take  or  dam- 
age private  property  for  public  use.  In  illustration  of  their 
argument,  counsel  say,  if  the  power  house  had  been  built  by 
the  president  of  the  road  as  an  individual,  and  he  had  operated 
it,  and  sold  the  power  to  the  defendant,  the  constitutional 
provision  that  private  property  should  not  be  damaged  for 
public  use  without  just  compensation  could  have  no  applica- 
tion, because  he  could  not  exercise  the  power  of  eminent 
domain;  and  that  the  act  of  the  defendant  was  of  the  same 
character,  and  in  a  private  capacity.  The  inquiry  in  this  case 
is  an  immaterial  one,  since  the  plaintiff  was  suing  only  for 
damages.  If  the  president  or  some  other  individual  had  built 
the  power  house,  and  operated  it  himself,  and  sold  the  power 
to  defendant,  the  use  would  have  been  a  private  one,  but  the 
thing  would  have  been  a  nuisance,  and  the  owner  of  it  liable 
as  an  individual.  A  private  nuisance  is  ** anything  done  to 
the  hurt  or  annoyance  of  the  lands,  tenements,  or  heredita- 
ments of  another."  3  Bl.  Comm.  215.  An  actionable 
nuisance  is  ** anything  wrongfully  done  or  permitted  which 
injures  or  annoys  another  in  the  enjoyment  of  his  legal 
rights."  Cooley,  Torts,  565.  The  establishment  and  opera- 
tion of  the  power  house  as  alleged  and  proved,  impairing  the 
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comfortable  enjoyment  of  plaintiff's  premises,  would  be  a 
nnisance  at  common  law,  for  which  the  defendant,  if  a  private 
individual,  would  be  responsible.  Add.  Torts,  §  217;  Cooley, 
Torts,  600.  The  only  difference  would  be  that,  if  the  damage 
is  not  caused  by  a  public  use,  there  might  be  a  different 
remedy.  At  common  law  the  power  house  and  the  business 
carried  on  adjoining  the  dwelling  house  of  the  plaintiff  would 
be  such  a  nuisance  as  could  be  remedied  by  an  action  on  the 
case  for  damages,  or,  perhaps,  by  an  injunction  against  its 
continuance.  Railway  Co.  v.  Darke,  14B  111.  226,  35  N.  E. 
750.  If,  however,  the  erection  and  maintenance  of  the  power 
house  were  things  which  the  defendant's  charter  authorized  it 
to  do  in  the  operation  of  its  road,  and  they  were  performed  in 
a  reasonably  skillful  and  proper  manner,  although  of  such  a 
character  as  to  injure  and  annoy  plaintiff  as  the  adjacent 
property  owner,  they  would  not  constitute  a  nuisance,  and 
could  not  be  abated  as  such.  Nevertheless,  the  defendant 
would  be  liable  for  the  damages  to  the  same  extent  and  under 
the  same  rules  as  though  the  power  house  were  a  nuisance. 
Under  the  constitution  of  1848,  if  there  was  no  actual  physical 
interference  with  property,  and  the  work  was  done  without 
negligence,  the  charter  of  a  railroad  company  was  a  protec- 
tion against  merely  consequent  injuries.  Under  that  consti- 
tution the  law  afforded  no  remedy  for  such  damages  as  plaintiff 
sued  for.  Railroad  Co.  v.  Loeb,  118  111.  203,  8  N.  E.  460,  59 
Am.  Rep.  341.  The  present  constitution  requires  compensa- 
tion in  all  cases  where,  but  for  legislative  authority  to  do  the 
act,  an  action  would  lie  at  the  common  law.  Rigney  v.  City 
of  Chicago,  102  111.  64.  The  charter  of  the  defendant  does 
not,  under  the  present  constitution,  take  away  from  plaintiff 
the  right  to  recover  for  the  noise,  jarring,  smoke,  and  disturb- 
ance resulting  from  the  power  house.  If  the  power  house  was 
built  and  operated  by  authority  of  the  charter,  it  cannot  be 
held  a  nuisance,  but  the  liability  of  defendant  in  this  suit  is 
in  no  way  affected  by  that  circumstance.  While,  in  such  case, 
the  plaintiff  could  not  sue  as  for  a  nuisance,  the  right  of  com- 
pensation is  guarantied  by  the  constitution,  and  may  be 
enforced  in  an  action  on  the  case.  Railway  Co.  v.  Darke, 
supra.  Plaintiff's  suit  was  only  for  such  damages  as  she  could 
recover  whether  the  erection  of  the  power  house  was  for  a 
public  or  private  use,  and,  if  the  defendant  has  any  preference 
as  to  whether  its  liability  arose  from  a  public  or  private  use» 
the  plaintiff  would  not  be  affected.  Where  an  injury  is  tem- 
porary in  character,  and  of  a  transient  nature,  resulting  from 
successive  acts,  the  recovery  can  ordinarily  be  had  only  for 
damages  to  the  commencement  of  the  suit,  and  every  new  act 
gives  rise  to  a  new  cause  of  action.  A  continuance  of  injurious 
acts  of  a  transient  character  constitutes  a  new  nuisance. 
Cooper  V.  Randall.  59  111.  317;  Brewing  Co.  v.  Compton.  142 
111.  511,  32  N.  E.  693,  18  L.  R.  A.  3QO,  34  Am.  St.  Rep.  92. 
So,  also,  if  a  structure  is  erected  by  legislative  authority,  and 
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damages  result  {rom  negligent  or  improper  construction,  the 
party  injured  is  not  bound  to  assume  that  the  imperfect  struc- 
ture will  be  permanent,  and  he  may  bring  successive  actions 
for  resulting  damages.  The  remedy  for  negligent  or  improper 
construction  is  to  bold  the  party  responsible  for  all  damag^es 
resulting  therefrom  until  the  cause  of  damage  is  removed  by  a 
proper  construction.  Railway  Co.  v.  Wachter,  123  IlL  440, 
15  N.  E.  279,  5  Am.  St.  Rep.  532;  Railroad  Co.  v,  Schafier, 
124  IlL  112,  16  N.  E.  239.  Where  the  suit  is  not  for  ne^li^ent 
or  improper  construction  or  operation,  and  is  for  damaees 
accruing  from  a  construction  of  a  permanent  character,  all 
damages,  in  law,  accrue  when  the  cause  of  the  injury  is 
created,  and  the  recovery  must  be  for  the  whole  damage,  of 
which  depreciation  in  market  value  is  the  measure.  Railroad 
Co.  V.  Loeb,  supra;  Same  v.  McAule5%  121  111.  160,  11  N.  E. 
67;  Insurance  Co.  v.  Heiss,  141  111.  35,  31  N.  E.  138,  33  Am. 
St.  Rep.  273;  Light  Co.  v.  Porter.  167  111.  276,  47  N.  E.  206; 
8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  684.  In  this  case  the  dam- 
ages, in  contemplation  of  law,  were  sustained  when  the  power 
house  was  established,  and  its  operation  commenced.  The 
evidence  of  permanent  injury  and  damage  was  properly 
admitted. 

Defendant  asked  the  court  to  instruct  the  jury  that,  if  the 
plaintiff  was  damaged  by  the  careless  operation  of  the  power 
house,  there  could  be  no  recovery  for  any  damage  arising  there* 
from  after  the  commencement  of  the  suit.  The  court  refused 
to  give  the  instruction.  The  question  of  careless  or  negligent 
operation  was  not  in  issue  in  the  case,  and  was  neither  pre- 
sented by  the  evidence  nor  the  pleadings.  Plaintiff  was  not 
asking  for  any  damages  for  careless  operation,  and  the 
instruction  was  properly  refused  as  not  pertinent  to  any  issue. 

The  court  propounded  to  the  jury,  at  the  instance  of  the 
defendant,  the  following  question  for  a  special  finding:  ''Had 
the  plaintiff  been  damaged,  at  the  time  of  the  commencement 
of  this  suit,  by  the  operation  of  the  defendant's  power  house, 
and,  if  so,  in  what  respect  and  in  what  amount.^"  The  ques- 
tion should  not  have  been  submitted.  It  was  a  mere  attempt 
to  have  the  jury  state  the  means  by  which  they  arrived  at 
their  verdict,  by  stating  the  elements  of  damages  included  and 
the  amount  thereof.  It  is  claimed  that  the  answer  of  the  jury 
showed  that  they  added  to  the  depreciation  in  value  of  the 
property  the  discomfort  and  annoyance  of  plaintiff,  which 
were  necessarily  included  in  the  depreciation  in  value;  but, 
as  the  question  was  not  a  proper  one,  the  defendant  can  have 
no  advantage  from  the  error  of  the  court  in  giving  it.  The 
amount  stated  in  the  answer  corresponds  with  the  general 
verdict,  and,  as  to  the  elements,  it  may  be  fairly  understood, 
not  as  doubling  the  damages,  but  as  giving  the  causes  of  it. 

The  court  also  modified  other  special  interrogatories  asked 
by  defendant,  and  gave  them  to  the  jury.  None  of  them  re- 
lated to  any  ultimate  fact,  and  all   were  designed  to  have  the 
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jury  state  whether  the  damages  arose  through  defective  con* 
struction  or  careless  operation  of  the  power  hoase.  Those 
questions  were  not  in  issue  in  any  way,  and  there  was  neither 
claim  nor  evidence  on  that  subject.  They  should  have  been 
refused,  and  the  modifications  did  no  harm. 

The  judgment  of  the  appellate  court  is  affirmed.     Judement 
affirmed. 


Shbltrawn  v.  Michigan  Cbnt.  R.  Co. 

{Supreme  Court  of  Michigan,  Nov,  I2y  igoi,) 

[87  N.  W.  Rep.  893.] 

Duty  of  Company  Furnishing  Cars  to  Employees  of  Other  Company.* 

Where  a  railroad  contracts  with  a  party  to  furnish  him  cars  on  cer- 
tain side  tracks  for  transportation  of  the  latter' s  goods,  the  former 
owes  the  duty  of  reasonable  care  to  the  latter' s  servants  to  furnish 
such  cars  as  are  reasonably  safe. 

Negligence — Pleading. 

The  declaration  in  an  action  against  a  railroad  for  personal  injuries 
set  out  the  defendant's  duty  to  provide  a  car  equipped  with  a  safe 
brake,  the  breach  of  such  duty,  and,  in  orderly  sequence,  the  events 
which  followed :  held,  that  the  theor)'  of  such  declaration  was  that  a 
defective  brake  was  the  proximate  cause  of  the  injury. 

Liability  of  Company  Furnishing  Cars  to  Employees  of  Other  Company 
— Chargeable  with  Notice  of  Defect. 
Where  a  railroad  contracts  with  a  party  to  furnish  him  cars  on  cer- 
tain side  tracks  for  transportation  of  the  latter's  goods,  notice  to  the 
railroad  of  the  defectiveness  of  a  brake  on  a  car,  by  reason  of  which 
a  servant  of  the  party  was  injured,  is  not  essential  to  entitle  such 
servant  to  recover. 

Same— Proximate  Cause  of  Injury. 

Plaintiff,  while  placing  a  car  furnished  by  a  railroad  company  for 
his  master's  use,  discovered  that  the  brake  was  defective,  and  that 
it  could  not  be  used  to  stop  the  car  as  required  by  the  railroad,  and, 
in  obedience  to  the  conductor's  command  to  block  the  car,  sprang 
from  it  and  placed  a  block  of  wood  under  the  wheels,  and  the  sudden 
stopping  of  the  car  threw  a  log  therefrom  and  plaintiff  was  injured : 
held^  that  the  defective  brake  was  the  proximate  cause *of  the  injury. 

Contributory  Negligence — Sufficiency  of  Evidence. 

As  plaintiff  acted  as  a  prudent  man,  having  regard  for  the  interests 
of  his  employer,  might  be  expected  to  act  under  like  circumstances, 
he  was  not  guilty  of  contributory  negligence. 

Error  to  circuit  court,  Ogemaw  county;  Nelson  Sharpe, 
Judge. 

Action  by  Edward  Sheltrawn  against  the  Michigan  Central 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  brings  error.     Affirmed. 

The  declaration  alleges  that  plaintiff's  employer  had  skidded 
on  a  certain  banking  ground  for  the  reception  of  logs,  on 
defendant's  line  of  railroad,  a  quantity  of  logs  to  ship  on 
defendant's  cars  over  its  road,  and  that  defendant  had  placed 
there  I2  flat  cars,  to  be  loaded  with  logs  by  plaintiff's  employer; 

*See  Glynn  v.  Central  R.  R.  Co.  of  New  Jersey  (Mass.),  17  Am.  & 
Eng.  R.  Cas.,  N.  S.,  482,  and  note,  485  et  seq. 
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that  these  logs  were  placed  at  a  point  30  or  40  rods  north  of 
the  skidway ;  that  there  was  a  decline  from  the  cars  to  the 
skidway,  so  that  the  cars  could  be  placed,  as  needed  for  load- 
ing, by  the  use  of  the  brakes;  and  that  defendant  expected 
and  required  that  this  should  be  done.  There  was  testimony 
tending  to  show  that,  in  attempting  to  place  one  of  the  cars 
in  this  manner,  plaintifi,  who  was  on  the  moving  car,  found 
that  the  brake  was  defective,  and  could  not  use  it  to  stop  the 
car;  that  the  car  had  reached  a  speed  which  would  carry  it 
down  the  incline,  and  possibly  wreck  it;  that  defendant's  con- 
ductor called  out  to  plaintiff,  ^'Stop  the  car;  block  it;"  that 
plaintiff  accordingly  sprang  from  the  car,  and  placed  a  block 
of  wood,  which  lay  directly  at  hand,  under  the  wheels  of  the 
car;  that  the  sudden  stopping  and  jarring  of  the  car  threw  two 
of  the  logs  from  it,  and  injured  plaintiff.  The  declaration 
charges  that  defendant  well  knew  the  use  to  which  the  car 
would  be  put.  that  it  was  its  duty  to  furnish  only  such  cars  as 
were  equipped  with  brakes  kept  in  good  working  order,  and 
that  it  was  careless  and  negligent  in  the  performance  of  this 
duty.  Defendant  contends — First,  that  it  is  not  the  theory 
of  the  declaration  that  the  defective  brake  was  the  proximate 
cause  of  the  injury;  second,  that  as  matter  of  law  plaintiff  was 
guilty  of  contributory  negligence  in  blocking  the  car;  third, 
that  the  defective  brake  was  not  the  proximate  cause  of  the 
injury;  fourth,  that  there  was  no  proof  of  defendant's  negli- 
gence, for  the  reason  that  there  was  no  testimony  tending  to 
show  notice  to  defendant  of  the  defective  brake,  or  that  the 
defect  had  existed  for  such  a  length  of  time  that  defendant 
ought,  by  reasonable  care  and  caution,  to  have  known  of  it. 

George  L.  Alexander  (Ashley  Pond  and  Henry  Russel,  of 
counsel),  for  appellant. 

Merrie  H.  Abbott  and  Charles  S.  Abbott  (M.  J.  Lehmann 
and  De  Vere  Hall,  of  counsel),  for  appellee. 

MONTGOMERY,  C.  J.  (after  stating  the  facts).  It  does 
not  appear  to  be  questioned  that  the  relation  of  the  defend- 
ant to  this  operation  was  such  that  it  owed  a  duty  of  reason- 
able care  to  the  plaintiff,  as  to  which  question,  see  Roddy  v. 
Railway  Co.,  104  Mo.  234,  i«;  S.  W.  iii2,  12  L.  R.  A.  746,  24 
Am.  St.  Rep.  333. 

As  to  the  contention  that  it  is  not  the  theory  of  the  declara- 
tion that  the  defective  brake  was  the  proximate  cause  of  the 
injury,  we  do  not  agree  with  the  defendant's  contention.  The 
declaration  sets  out  the  duty  of  the  defendant  to  provide  a  car 
equipped  with  a  safe  brake,  and  the  breach  of  this  duty,  and, 
in  orderly  sequence,  the  events  which  followed. 

The  contention  that  there  was  no  proof  of  defendant's 
negligence  need  not  be  met  by  extended  discussion.  This  is 
not  a  case  where  the  injury  is  to  an  employee  of  the  defend- 
ant; but  the  duty  owed  to  this  plaintiff,  and  to  those  engaged 
with  him  in  the  operation,  was  to  supply  in  the  first  instance 
cars  properly  equipped.     This  is  the  breach  of  duty  which  the 
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jury  found,  and  previous  notice  to  the  defendant  of  a  neelect 
of  that  duty  was  not  essential. 

The  meritorious  questions  presented  are  whether  the  defect- 
ive brake  was  t4ie  proximate  cause  of  the  injury,  and  whether 
as  matter  as  law  plaintiff  was  guilty  of  contributory  negli- 
gence in  blocking  the  car  in  the  manner  in  which  he  did.  The 
court  left  to  the  jury  the  question  of  whether  the  injury  was 
the  proximate  result  of  defendant's  negligence.  We  think 
this  instruction  sufficiently  favorable  to  the  defendant.  It  is 
sometimes  difficult  to  determine  the  proximate  cause  of  a 
given  result;  but,  as  related  to  this  case,  the  rule  that,  where 
a  train  of  causes  which  result  in  an  injury  to  a  person  is  set  in 
motion  by  another,  that  person  will  be  liable  to  the  person 
injured,  although  the  intervening  act  or  motion  of  such  per- 
son was  the  immediate  cause  of  his  receiving  the  injury,  pro- 
vided the  circumstances  surrounding  him  at  the  time  were 
such  that  his  act  ought  not  to  be  imputed  to  him  as  a  fault, 
answers  the  defendant's  objections.  See  Mars  v.  Canal  Co., 
54  Hun  625,  8  N.  Y.  Supp.  107,  for  a  statement  of  the  fore- 
going rule.  The  jury  in  this  case  might  well  have  found  that, 
from  a  knowledge  of  the  operations  in  which  this  car  was  to 
be  employed,  an  attempt  to  arrest  the  progress  of  the  car, 
running  away  because  of  the  defective  brake,  might  be 
anticipated  and  expected.  The  defect  was  such  as  to  naturally 
lead  to  a  loss  of  control  of  the  car.  This  being  so,  it  may 
well  be  said  that  the  defendant  should  have  anticipated  some 
effort  to  resist  its  progress.  The  case  is  closelv  analogous  to 
numerous  cases  which  were  cited  by  this  court  in  La  Duke  v. 
Exeter  Tp.,  97  Mich.  450,  56 N.  W.  851,  37  Am.  St  Rep.  357. 
In  Pag6  V.  Bucksport,  64  Me.  51,  18  Am.  Rep.  239,  plaintiff 
attempted  to  drive  over  a  bridge  negligently  left  out  of  repair. 
The  horse  broke  through  the  bridge,  but  without  injury  to  the 
plaintiff.  Plaintiff  alighted  from  the  buggy,  and  endeavored 
to  rescue  the  struggling  animal,  and  in  doing  so  was  struck  by 
the  animal  and  injured.  It  was  held  that  the  negligence  of 
the  town  was  the  proximate  cause  of  the  plaintiff's  injury. 
To  the  same  effect  is  Sticknev  v.  Maidstone,  30  Vt.  738,  and 
La  Duke  v.  Exeter  Tp.,  supra.  See.  also,  Gibney  v.  State, 
137  N.  Y.  I,  33  N.  E.  142,  19  L.  R.  A.  365,  33  Am.  St.  Rep. 
690. 

The  question  of  contributory  negligence  of  the  plaintiff  is 
closely  allied  to' this.  The  plaintiff  was  called  upon  to  act  in 
an  emergency,  in  an  attempt  to  save  the  property  of  his  em- 
ployer and  of  the  defendant.  A  moral  obligation  rested  upon 
him  to  act  as  a  prudent  man,  having  regard  for  the  interest  of 
his  employer,  might  be  expected  to  act  under  like  circum- 
stances. If  he  did  not  go  beyond  this,  he  was  not  guilty  of 
contributory  negligence.  See  a  full  discussion  of  this  subject 
in  I  Thomp.  Neg.  §  199. 

We  think  no  error  was  committed  to  the  prejudice  of  the 
defendant,  and  the  judgment  will  be  affirmed. 

GRANT,  J.,  did  not  sit.     The  other  justices  concurred. 
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Allison  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina^  Dec,  //,  1901,) 

[40  S.  E.    Rep.  91.] 

Removal  of  Cause — Effect  of  Foreign  Corporation  Becoming  Domestic. 
Where  a  railroad  company  incorporated  in  Virginia  has  complied 
with  Acts  N.  C.  1899,  c.  62,  entitled  **An  act  to  provide  a  manner  in 
which  a  foreign  corporation  may  become  a  domestic  corporation,"  a 
state  court  does  not  lose  jurisdiction  of  an  action  commenced  therein 
by  a  citizen  against  such  corporation  by  steps  taken  to  remove  such 
cause  to  the  United  States  circuit  court. 

Ri^ht  to  Sue  in  Forma  Pauperis. 

Plaintiff's  affidavit,  in  his  application  to  sue  as  a  poor  person,  that 
he  is  unable  to  give  a  prosecution  bond  of  $200,  or  to  make  a  deposit 
of  that  amount,  does  not  necessarily  show  that  he  is  unable  to  com- 
pensate his  counsel  otherwise  than  by  a  division  of  the  amount  of 
recovery,  or  that  his  counsel  is  not  acting  without  compensation. 

Trial  Judge  Not  Disqualified  Merely  Because  His  Son  Is  Prosecuting 
Suit  for  a  Percentage. 
Where,  in  an  action  against  a  railroad  company  for  personal  injury, 
plaintiff's  counsel,  who  is  a  son  of  the  trial  judge,  is  prosecuting  the 
suit  for  a  percentage  of  the  amount  of  the  recovery,  such  facts  do 
xiot  disqualify  the  judge  from  presiding  at  the  trial. 

Injury  to  Employee — Negligence  of  Track  Foreman  Causing  Collision 
between  Hand  Car  and  Train  as  Negligence  of  Company. 
Where  a  track  foreman  ordered  a  hand  car  put  on  the  track  by 
plaintiff  and  others,  and  ordered  them  to  go  on  the  road,  knowing 
that  there  was  a  past-due  train  liable  to  meet  them,  without  informing 
plaintiff  of  the  danger,  and  the  hand  car  met  the  train  at  a  curve 
where  it  could  not  be  seen  until  it  was  within  about  500  feet  of  the  car, 
and  the  foreman  had  not  sent  a  ffagman  to  protect  plaintiff,  it  was 
negligence  on  the  part  of  defendant. 

Same — Same.* 

Negligence  of  track  foreman  in  the  performance  of  his  duties, 
whereby  plaintiff,  an  emplo3'ee,  was  injured,  was  the  negligence  of 
the  railroad  company. 

Instructions— Contributory  Negligence — Obedience  to  Order  Requir- 
ing Performance  of  Hazardous  Act. 
Where  the  hand  car  on  which  plaintiff  and  others  were  riding  met  a 
train  at  a  curve,  and  the  plaintiff  and  others  on  the  hand  car  jumped, 
and  the  track  foreman  ordered  the  plaintiff  to  pull  the  hand  car  from 
the  track  to  avoid  a  collision,  and  in  doing  so  he  was  struck  by  the 
train  and  injured,  an  instruction  that,  if  the  act  required  of  plaintiff 
was  ''essentially  hazardous,"  he  was  not  bound  by  his  duty  to  obey 
the  order,  and  that  by  the  words  ''essentially  hazardous"  is  meant 
apparent  certainty  to  plaintiff  that  the  act  would  cause  injury,  and 
plaintiff  would  not  be  guilty  of  contributory  negligence  unless  it  was 
certain  that,  in  pulling  the  hand  car  off  the  track,  injury  would  occur 
to  him,  was  not  error. 

Same — Same. 

An  instruction,  where  the  plaintiff  was  by  the  negligence  of  the 
foreman  placed  in  a  position  of  great  peril,  and,  immediately  after 
he  had  jumped  from  the  car,  was  commanded  by  the  foreman  to  help 
get  the  hand  car  off  the  track,  and   in    attempting  to  do  so  was  hurt, 

*As  to  whether  a  section  foreman  is  a  fellow  servant  of  employees 
under  him,  see  Martin  v.  Atchison,  etc.,  R.  Co.  (U.  S. ),  6  Am.  & 
Eng.  R.  Gas.,  N.  S.,  600,  and  foot-note;  12  Am.  &  ^^K-  Enc.  L^aw 
(2d  Ed.)  957  et  seq.  ;  5  Rap.  &  Mack's  Dig.  753  et  seq. 
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that  if  he  was  suddenly  commanded  to  do  an  extrahazardous  act, — one 
that  may,  though  not  probably  would,  be  safely  done  at  once, — and 
if  plaintiff  obeys  the  command  promptly  and  is  injured,  then  in  that 
ease  he  does  not  contribute  to  his  own  injury,  was  proper. 

Appeal  from  superior  court,  McDowell  county;  Justice, 
Judge. 

Action  by  J.  H.  Allison  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Geo.  F.  Bason,  for  appellant. 
Justice  &  Pless,  for  appellee. 

MONTGOMERY,  J.  The  defendant  is  now.  and  was  at  the 
time  of  the  commencement  of  this  action,  a  domestic  corpora- 
tion, originally  created  and  organized  under  the  laws  of  the 
state  of  Virginia,  and,  by  proceedings  in  the  circuit  court  of 
the  United  States  for  the  Western  district  of  North  Carolina, 
obtained  an  order  for  the  removal  of  the  action  from  the 
superior  court  of  McDowell  county  to  the  circuit  court  of  the 
United  States  in  and  for  the  Western  district  of  North  Caro- 
lina. The  plaintiff  in  his  complaint  alleged  his  damages  to 
be  $6,000,  and  the  order  of  removal  was  based  upon  affidavits 
alleging  local  prejudice.  The  proceedings  were  certified  to 
the  superior  court  of  McDowell  county,  and  a  motion  of 
defendant's  counsel  to  dismiss  the  action  from  the  docket 
because  of  the  order  of  removal  was  refused  by  his  honor. 
The  reason  assigned  for  his  honor's  refusal  to  dismiss  the 
action  or  to  stay  proceedings  in  the  state  court  was  that  the 
defendant  had  complied  with  the  terms  of  the  act  of  the  leg- 
islature of  the  state  of  North  Carolina  (chapter  62  of  the  Acts 
of  1899),  and  thereby  became  a  corporation  of  this  state.  The 
ruling  of  his  honor  is  sustained  by  the  cases  of  Debnam  v. 
Telegraph  Co.,  126  N.  C.  831,  36  S.  E.  269,  and  Layden 
Y.  Knights  of  Pythias,  128  N.  C.  546,  39  S.  E.  47. 

The  defendant  then  moved  to  continue  the  cause  on  the 
alleged  ground  that  the  petition  of  the  plaintiff  to  sue  in 
forma  pauperis  showed  that  his  counsel  had  taken  the  case 
for  a  contingent  fee,  and  was  therefore  ''a  partner  in  this  suit, 
— as  much  so  as  if  his  name  had  appeared  in  the  summons 
and  the  complaint,'* — and  also  upon  the  ground  that  plaintiff's 
counsel  was  a  son  of  the  judge  before  whom  he  proposed  to 
try  the  case.  His  honor,  we  think,  properly  refused  the 
motion.  The  plaintiff,  in  his  affidavit,  affirmed  that  he  was 
unable  to  give  a  prosecution  bond  in  the  sum  of  $200,  or  to 
make  a  deposit  of  like  amount  for  the  same  purpose;  but  it 
did  not  necessarily  follow  that  he  was  unable  to  compensate 
his  counsel  in  some  way  other  than  by.  a  division  of  the 
amount  of  recovery,  or  that  his  counsel  had  not  assumed  the 
prosecution  of  the  suit  without  compensation.  But  suppose 
it  was  the  contract  between  the  plaintiff  and  his  attorney  that 
the   attorney's    compensation    should   be    contingent   upon 
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recovery,  and  that  fact  should  have  been  known  to  his  honor; 
should  his  honor  have    declined  to   preside  over  the  trial,  as 
judge,    because  of  the   interest   which   his  son   had   in  the 
recovery?     We  know  of  no  law  which  requires  such  a  course 
on  his  part.     The  judges  of  our  courts  are  presumed   to  be 
men  of  character  and  learning,  and  not  to  be  influenced  by 
fear,  favor,  or  affection   towards  any  suitor  or  attorney  in 
causes  before  them.     And  especially  in  this  case  does  the  judge 
seem  to  be  justified  in  proceeding  with  the  trial.     He  stated : 
''That  he  knew  not,  nor  cared,   what  arrangements  counsel 
had  with  client  as  to  fees.     That  he  had  no  interest  whatever 
in  the  matter,  and  that  he  was  fully  conscious  of  his  ability 
to  try  the  case  with  absolute   impartiality.     That  he  had  two 
sons  practicing  law  in    his  district,    who    had  been   often 
appearing  and  trying  cases  before  him,  and  that  to  grant  this 
motion  now  would  be  to  make  an  admission  of  his  inability  to 
hear  their  cases  impartially,  which  his  feelings  did  not  justify, 
and  which  he  did  not  feel  called  upon  to  make.     Besides,  it 
appeared  to  the  court  that,  at  the  local  bar  meeting  when  the 
calendar  for  this  term  was  made,  one  of  the  defendant's  coun- 
sel was  present,  and  requested  that  this  case  be  placed  on  the 
calendar  a  day  certain,  with  other  cases,  for  the  accommoda- 
tion of    other  of  defendant's    counsel,    and  that  it  was  so 
arranged  for  trial,  and  that,  out  of  twenty  cases  on  the  calen- 
dar, Justice  &  Pless  appeared  in  eighteen  of  them,  and  this 
was  the  first  case  called  for  trial,  and  a  continuance  of  this  on 
such  ground  would  set  a  precedent  to  continue  the  calendar 
and  adjourn  the  court.     That  the  judge  then  stated  that, 
unless  other  grounds  for  continuance  were  offered,  he  would 
proceed  to  try  the  case,  as  he  could  not  abdicate  the  bench  or 
disbar  his  relatives  from  practicing  by  granting  continuances 
upon  this  ground." 

The  fifth  and  sixth  exceptions  of  the  defendant  concerned 
certain  instructions  given  by  his  honor  on  the  question  of  the 
defendant's  negligence.  The  fifth  exception  is  to  that  part 
of  the  charge  which  is  in  this  language:  ''If  you  believe  from 
the  evidence  that  the  plaintiff  was  a  section  hand,  and  Martin 
was  a  track  foreman  or  section  boss  in  the  employment  of 
defendant  company,  and  was  a  vice  principal  of  the  plaintiff, 
and  the  duties  of  the  plaintiff  and  Martin  are  as  set  out  in  the 
printed  rules  introduced  in  evidence,  and  that  Martin  ordered 
his  hand  car  put  on  the  track  by  plaintiff  and  others,  and 
ordered  plaintiff  and  others  to  go  on  said  car  towards  Old 
Fort, — said  Martin  knowing  there  was  a  past-due  train  liable 
to  come  along  the  track,  meeting  them, — and  the  said  Mar- 
tin, without  informing  plaintiff  of  the  danger,  met  the  train  at 
a  point  where  it  could  not  be  seen  by  those  on  the  hand  car 
until  it  was  within  510  feet  of  them,  and  would  reach  the  point 
where  the  hand  car  was  in  from  nine  to  ten  seconds,  and  said 
Martin  had  not  sent  out  a  flagman  or  taken  other  precaution 
to  protect  the  plaintiff,  this   would  be  negligence  on  the  part 
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of  defendant,  and  the  plaintifi  would  not  be  guilty  of  negli- 
gence in  riding  on  said  handcar."  And  the  sixth  exception 
is  to  that  portion  of  the  charge  which  is  in  these  words:  *4t 
was  his  duty  to  listen  and  look,  and,  in  case  danger  was  rea- 
sonably to  be  apprehended  from  a  belated  train  or  otherwise, 
to  send  a  flagman  in  front  of  the  hand  car  to  notify  the  engi- 
neer on  the  train,  so  that  the  train  might  be  stopped  or  slowed 
up,  or  by  bell  or  whistle  give  notice  of  its  approach,  in  order 
that  the  hand-car  crew  might  save  themselves  from  danger. 
If  you  find  that  there  was  negligence  on  the  part  of  the  track 
foreman  in  his  duties,  as  just  defined  to  you,  and  find  that  he 
was  the  defendant's  agent,  as  I  have  described  the  agency  to 
you,  and  plaintiff's  superior,  and  further  find  that  the  injury 
occurred,  if  it  did  occur,  in  the  performance  of  the  duties  con- 
ferred on  the  agent,  and  that  Martin  negligently  ordered  plain- 
tifi to  go  on  the  track  to  remove  the  car,  and  that  the  injury 
was  the  result  of  the  negligence  of  Martin,  then  you  will 
answer  the  first  issue,  *Yes.''*  There  was  evidence  on  the 
part  of  the  plaintifi  going  to  show  that  the  plaintifi  and  others 
were  at  the  time  of  the  plaintifi's  injury  under  the  control  and 
management  of  a  man  by  the  name  of  Martin,  and  that  he 
was  the  section  master  or  track  foreman  of  the  defendant 
company,  and  that  he  hired  and  discharged  hands  without 
consultation  or  advice  from  anybody;  that  a  day's  labor  on 
the  part  of  Martin's  employees  began  in  the  morning  when 
they  put  the  car  on  the  track,  and  ended  after  the  hand  car 
was  put  in  the  tool  house;  that  when  the  day's  work  was  over, 
and  Martin  and  the  hands  upon  the  hand  car  were  returning 
to  their  homes,  they  met  suddenly  a  freight  train  that  was 
known  to  be  late  by  both  Martin  and  the  plaintifi,  and  at  a 
distance  of  about  lOO  yards  ofi  before  it  was  seen, — the  view 
of  the  approaching  train  being  obstructed  by  a  curve  in  the 
shape  of  an  S ;  that  no  signals  or  precaution  had  been  taken 
by  Martin  to  discover  the  approach  of  the  belated  train,  as 
was  required  by  the  rules  of  the  company.  The  rules  and 
regulations  of  the  company  in  respect  to  track  foremen  were 
introduced,  and  from  them  it  appeared  that  the  track  fore- 
man had  charge  of  the  track,  laborers,  and  road  watchmen 
employed  upon  that  section;  that  a  constant  lookout  should 
be  kept  for  trains;  and  that,  when  there  was  not  a  clear  view 
of  the  track  far  enough  to  insure  absolute  safety,  flagmen 
must  be  sent  out  with  danger  signals  to  protect  them.  There 
was  also  evidence  on  the  part  of  the  plaintifi  tending  to  show 
that  the  whole  party  jumped  from  the  hand  car  when  they 
saw  the  rapidly  approaching  train  about  a  hundred  yards  ofi, 
and  were  in  places  of  safety,  but  at  the  sudden  and  per- 
emptory command  of  Martin  the  plaintifi  attempted  to  go 
back  and  lift  the  hand  car  from  the  track,  and  in  so  doing  was 
struck  by  the  engine  and  badly  hurt.  Upon  that  testimony, 
we  can  see  no  error  in  the  instructions  of  his  honor  which 
have  been  complained  of.     The  defendant's  agent  was  negli- 
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gent  whether  he  informed  the  plaintiff,  or  did   not   inform 
him,  of  the  danger  of  a  collision. 

On  the  question  of  whether  the  plaintiff  contributed  to  his 
own  injury,  the  defendant  excepted  (eighth  exception)  to  the 
following  instruction  of  his  honor:  **If,  however,  the  act 
required  of  the  plaintifi  was  essentially  hazardous,  he  was  not 
bound  by  his  duties  to  obey  the  orders,  and  would  not  be 
exculpated  from  the  charge  of  contributory  negligence.  By 
the  language  'essentially  hazardous'  is  meant  apparent  cer- 
tainty to  plaintifi  that  the  act  would  cause  injury."  There 
was  no  error  in  that  instruction,  under  the  evidence  and 
circumstances  of  this  case.  Ordinarily,  however,  that  would 
not  be  the  rule,  and  a  person  .would  certainly  be  guilty  of  con- 
tributory negligence  if  he  obeyed  the  orders  of  his  superior  in 
cases  where  it  appeared  reasonably  certain  that  his  obe- 
dience would  be  attended  with  injury  to  himself.  In  Hinshaw 
V.  Railroad  Co.,  ii8  N.  C.  1047,  24  S.  E.  426,  where  a  pas- 
senger, after  having  been  told  by  the  conductor  to  get  ofi,  did 
so,  and  was  hurt  because  the  place  was  not  a  safe  one  for  him 
to  alight,  all  of  which  was  seen  and  known  by  the  plaintifi, 
this  court  said:  ''The  danger  must  not  only  be  apparent,  but 
great, — more  chances  against  a  safe  exit  than  in  favor  of  it." 
That,  we  think,  would  be  a  safe  rule  to  be  applied  ordinarily 
in  cases  where  employees  were  ordered  by  their  superiors  to 
do  certain  acts  in  the  ordinary  course  of  their  business.  But 
in  cases  like  the  one  now  before  the  court,  where  there  was 
imminent  peril  of  a  collision  between  a  train  movine  at  30 
or  35  miles  an  hour  downgrade  and  a  hand  car,  its  occupants 
being  greatly  excited  and  disturbed  by  the  sudden  approach 
of  the  train,  we  think,  as  did  his  honor,  that,  in  the  efiort  to 
prevent  the  efiects  of  such  a  collision,  an  order  from  the  fore- 
man to  an  employee  to  return  to  the  track  to  throw  the  hand 
car  off  could  be  obeyed  without  culpability  on  the  part  of  the 
employee,  unless  it  was  certain  that  in  doing  so  injury  would 
occur  to  him. 

Further,  under  the  head  of  "Contributory  Negligence,"  his 
honor  instructed  the  jury  that:  "If  the  plaintiff  was  an  em- 
ployee of  defendant,  and  by  reason  of  the  negligence  of  the 
defendant,  through  a  vice  principal,  Martin,  put  in  sudden 
peril  and  great  danger,  and  immediately  after  the  plaintiff  had 
extricated  himself  from  his  hazardous  and  dangerous  position 
was  commanded  by  such  vice  principal  to  help  get  a  hand  car 
off  the  track  and,  in  attempting  to  obey  this  order,  was  hurt, 
the  law  in  regard  to  the  contributory  negligence  of  the  plain- 
tiff is  as  follows:  If  the  agent  of  the  employer,  and  the  vice 
principal  of  the  plaintifi,  suddenly  commanded  the  plaintifi 
(a  laborer)  to  do  an  extrahazardous  act  in  the  course  of  his 
duty, — one  that  may,  though  not  probably,  be  safely  done 
by  observing  due  care;  one  that  must  be  done  at  once,  if 
done  at  all, — and  if  the  laborer  obeys  the  command  promptly, 
moved  only  by  a  faithful  sense  of  duty,  and,  as  a  consequence, 
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suffered  serious  bodily  injury,  in  that  case  the  injured  party 
does  not  contribute  to  his  own  injury. "  We  think  the  instruc- 
tion a  proper  one,  and  that  the  law  as  announced  in  Patton  v. 
Railroad  Co.,  96  N.  C.  456,  i  S.  E.  86.^,  supports  the  charge. 

The  other  exceptions  of  the  defendant  are  only  variations 
in  the  manner  of  their  statement  of  the  ones  which  we  have 
discussed,  and  it  is  not  necessary  to  particularly  consider 
them. 

No  error. 

DOUGLAS,  J.,  concurs  in  result  only. 

PURCHES,  C.  J.  (concurring:  in  the  judgment).  This 
action  i^  in  forma  pauperis,  and  the  counsel  of  plaintiff  is  the 
son  of  the  judge  presiding  at  the  trial.  When  the  case  was 
called  for  trial  the  defendant  called  the  attention  of  the  court 
to  this  fact,  and  alleged  that  the  plaintiff's  counsel  was  pros- 
ecuting the  case  under  the  contract  for  a  part  of  the  recovery 
as  a  contingent  fee.  The  plaintiff's  counsel,  in  arguing  this 
motion,  called  it  extraordinary,  but  did  not  deny  the  facts 
alleged  by  the  defendant.  The  court  refused  the  motion,  giv- 
ing his  reasons  therefor,  as  set  out  in  the  opinion  of  this  court. 
The  motion  was  not  alone  made  upon  the  ground  that  the 
presiding  judge  was  the  father  of  plaintiff's  counsel.  If  it 
had  been  made  upon  this  ground  alone,  it  would  have  been 
extraordinary,  and  contrary  to  the  uniform  practice  in  this 
court  and  in  the  superior  courts  of  the  state.  The  record 
states  the  motion  as  follows:  ''The  defendant  then  moved  to 
continue  the  case,  for  that,  as  was  sufficiently  shown  by  the 
petition  of  plaintiff  to  bring  this  suit  in  forma  pauperis,  his 
counsel,  E.  J.  Justice,  had  taken  the  same  for  a  contingent  fee, 
and  was  therefore  a  partner  in  the  suit, — as  much  so  as  if  his 
name  had  appeared  in  the  summons  and  complaint."  This 
was  the  motion,  and  the  judge,  in  assigning  his  reasons  for 
refusing  it,  among  other  things,  said  ''that  he  knew  not,  nor 
did  he  care,  what  arrangement  counsel  had  made  with  his 
client  as  to  fees;  that  he  had  no  interest  whatever  in  the 
matter,  and  that  he  was  fully  conscious  of  his  ability  to  try 
the  case  with  absolute  impartiality;  *  *  *  that,  out  of 
twenty  cases  on  the  calendar.  Justice  &  Pless  appeared  in 
eighteen  of  them,  and  this  was  the  first  case  called  for  trial, 
and  a  continuance  of  this  case  on  such  grounds  would  set  a 
precedent  to  continue  the  calendar  and  adjourn  the  court." 
To  make  a  continuance  of  this  case  a  precedent  for  continuing 
the  other  17  cases  would  be  to  put  them  on  the  same  footing 
as  this  case;  that  is,  that  they  were  all  pauper  cases,  brought 
for  contingent  fees.  This,  I  am  satisfied,  was  not  the  case; 
and  the  reason  assigned,  as  I  think,  does  his  son  injustice. 
And  it  may  be  that  it  does  his  other  son  injustice,  as  I  am 
inclined  to  think  it  does.  If  the  motion  had  been  made  to 
continue  for  the  reason  alone  that  the  plaintiff's  counsel  was 
the  son  of  the  presiding  judge,  then  the  grounds  stated  would 
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have  been  correct.     The  law  of  this  state,  adopting  the  law 
of  England  as  far  back  as  ii    Hen.  VII.,  did  not  allow  an 
attorney   **to  take  any   fee  or  reward"  for  his  services  in 
pauper  suits  (Rev.  St.  c.  31,  §47;  Rev.  Code,  c.  31,  §  43),  which 
continued  to  be  the  law  until  the  adoption  of  the  Code,  as 
it  was  regarded  as  a  species  of  champerty.     But  that  is  not 
the  law  now,  and  probably  never  will  be  again.     But  it  is 
doubtful  whether  there  should  not  be  some  legislation  with 
regard   to  such   fees.     Under  the  law  as  contained   in   the 
Revised  Statutes  and  the  Revised  Code,  an  administrator  was 
not  allowed  to  bring  and  prosecute  a  suit  in  forma  pauperis. 
McKiel  V.  Cutler,  4^;   N.  C.  139.     This  question,  so  far  as  I 
am  advised,  has  not  been  presented  to  the  court  since  the  act 
of  1868-69  (Code,  §§  210,  211).     But  no  such  motion  was  made 
in  this  case,  and  no  such  question  is  beiore  the  court  now ;  and 
I  know  the  practice  has  been  otherwise  since  the  adoption  of 
the  Code.      I  shall  take  it,  then,  at   least  so  far  as  this  case 
is  concerned,  that  Mr.  Justice  had  the  right  to  bring  this  suit 
in  forma  pauperis,  and  to  contract  with  his  client  for  a  part 
of  the  recovery  as  a  contingent  fee ;  and  this  bring:s  up  the 
question  of  his  pecuniary  interest  in  the  recovery.     And  tak- 
ing it  that  he  had  a  direct  pecuniary  interest  in  the  recovery, 
or  that  he  was  to  have   all  the  recovery,  or  that  it  had  been 
his  own  action,  I  know  of  no  law  in  this  state  that  would  have 
prevented  his  father  from  trying  the  case.     This,  I  think,  was 
altogether  a  matter  of  propriety  with  him.  and  for  him  to 
determine  whether  he   would,  or  not.  try  the  case;  and  I  see 
no  legal  grounds  upon  which  this  exception  can  be  sustained. 


Norfolk  &  W.  Ry.  Co.  v.  Crombr's  Adm'r. 

{Supreme  Court  of  Appeals  of  Virginia^  Nov,  21 ,  1901.) 

[40  S.  E.    Rep.  54.] 

Instructions — Singling  Out  Circunnstance  as  Evidence  of  Negligence. 

Plaintiff's  intestate,  a  fireman,  was  killed  by  the  engine  on  which 
he  was  employed  colliding"  with  freight  cars  which  had  escaped  from 
a  siding  onto  the  main  track.  The  court,  in  instructing  the  jury, 
left  out  of  view  all  appliances  furnished  by  the  defendant  for  con- 
trolling cars  on  side  tracks,  and  submitted  to  the  jury  to  determine 
whether  the  absence  of  a  derailing^  switch  at  the  siding  in  question 
was  neg-lipence  rendering-  the  company  liable.  A  further  instruction 
was  given  that  if  the  engineer  of  the  train  failed  to  have  his  train 
under  control,  in  disregard  of  the  company's  rules,  his  negligence 
was  that  of  a  fellow  servant,  but  if  it  was  the  duty  of  the  defendant 
to  provide  a  derailing  switch,  and  it  was  negligent  in  failing  to  so 
provide  such  switch,  such  negligence  concurred  with  that  of  the 
engineer,  and  was  the  proximate  cause  of  the  accident:  held^  that 
such  instructions  were  erroneous,  as  singling  out  the  absence  of  a 
derailing  switch  as  controlling  evidence  of  negligence,  without  regard 
to  the  other  facts  proved. 

Same — Negligence  ar>d  Contributory  Negligence. 

In  an  action  for  the  death  of  an  employee,  an  instruction  authorizing 
a  recovery  if  the  defendant's  neg-ligence  was  the  proximate  cause,  or 
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one  of  the  proximate  causes,  of  the   accident,    was   erroneous,   where 
there  was  evidence  of  contributory  negligence. 

Same — Negligence   in  Failing  to   Furnish    Derailing  Switch   and  Con- 
tributory Negligence  of  Employee  in  Running  Train  at  Prohibited 
Speed* 
An  instruction  was  erroneous   which  authorized  a  recovery,  though 
the  engineer  was  guilty  of   contributory   negligence    in   running  the 
train  at  a  prohibited    rate  of  speed,    if   the   defendant  was  negligent 
in  not  having  furnished    a    derailing   switch    at  the  siding;  it  being 
the  engineer's  duty  to  have  avoided  the  accident,  if  possible,  though 
the  defendant  was  negligent. 

Contributory  Negligence— Burden  of  Proving  Its  Absence.! 

An  instruction  imposing  the  burden  of  proof  on  the  defendant  to 
sustain  its  plea  of  contributor3*  negligence  by  proof  that  but  for  such 
negligence  the  accident  would  not  have  occurred  was  erroneous. 

Burden  of  Proving  Negligence. 

An  instruction  was  erroneously  refused  which  placed  the  burden  of 
proof  on  plaintiff  to  show  negligence,  and  which  required  that  the 
proof  must  amount  to  more  than  a  probability. 

Duty  to  Furnish  Safe  Place  to  Work4 

In  an  action  against  a  railroad  company  for  the  death  of  an  em- 
ployee, it  appeared  that  the  tracks  and  the  whole  roadbed  were  under 
the  supervision  of  competent  officials,  and  that  the  general  equipment 
was  in  a  reasonably  safe  condition,  but  liability  was  predicated  on 
failure  to  furnish  a  certain  derailing  switch.  Defendant  requested 
an  instruction  that  a  master  must  use  ordinary  care  to  provide  a 
reasonably  safe  place  in  which  his  servant  is  to  work,  and  that  in 
such  matters  even  the  skillful  will  frequently  differ,  and  the  masteY 
should  not  be  adjudged  negligent  for  not  conforming  to  a  method 
believed  by  some  to  be  less  perilous  than  the  one  he  has  adopted,  and 
that  ordinary  care  is  such  care  as  a  person  of  ordinary  prudence  would 
exercise  under  all  the  circumstances,  which  instruction  was  refused: 
held  error. 

Error  to  circuit  court,  Roanoke  county. 

Action  by  the  administrator  of  the  estate  of  one  Cromer 
against  the  Norfolk  &  Western  Railway  Company.  From  a 
judgment  in  favor  of  the  plaintiff,  the  defendant  brings  error. 
Reversed. 

Watts,  Robertson  &  Robertson,  for  plaintiff  in  error. 
Hoge  &  Hoge,  for  defendant  in  error. 

KEITH,  P.  The  west-bound  passenger  train  on  the  Norfolk 
&  Western  Railway  approached  Pulaski,  a  station  on  that  road, 
at  about  8:15  p.  m.  on  January  6,  1900,  i  hour  and  30  minutes 
late,  and  within  the  station  limits  came  into  collision  with 
some  freight  cars  which  has  escaped  from  the  siding  upon 
which  they  were  standing;  and  Cromer,  the  fireman  on  the 
passenger  train,  was  killed.  His  administrator  brought  suit 
against  the  Norfolk  &  Western   Railway   Company,  charging 

*As  to  the  master's  liability  where  there  is  both  negligence  and 
contributory  negligence,  see  5  Rap.  &  Mack's  Dig.  184  et  seq. 

tAs  to  the  burden  of  proving  negligence  and  absence  of  contribu- 
tory negligence,  see  S  Rap.  &  Mack's  Dig.  283  et  seq. 

tAs  to  the  master's  duty  to  furnish  safe  place  to  work,  see  Doyle  v. 
Toledo,  S.  &  M.  Ry.  Co.  (Mich.).  22  Am.  &  Eng.  R.  Cas.,  N.  S., 
294  et  seq.,  and  foot-note. 

23  (N  s)  A  &  E  R  Cas— 46 
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its  negligence  as  the  cause  of  the  accident.  A  verdict  and 
judgment  were  rendered  for  the  plaintiff,  and  the  case  is  be- 
fore us  upon  a  writ  of  error. 

The  evidence  tends  to  show:  That  the  passens^er  train  at 
the  time  of  th^  collision  was  running  at  the  rate  of  30  miles 
an  hour.  That  the  tules  of  the  railway  company  required 
that:  ''When  within  the  limits  of  the  various  yards,  all  trains 
must  be  run  with  great  care,  and  under  the  control  of  the 
engineman. 

''Switching  engines  will  have  the  right  to  work  within  yard 
limits  upon  the  time  of  second  and  succeeding  class  trains, 
and  also  upon  the  time  of  delayed  first-class  trains,  but  must 
clear  the  track  immediately  upon  their  arrival.  The  main 
track  must  be  kept  clear  for  first-class  trains  that  are  on  time. 
'First-class  trains*  means  passenger  trains,  and 'second-class 
trains'  means  freight  trains.*'  That  rule  164,  especially 
applicable  to  firemen,  reads  as  follows:  "When  running  upon 
the  road  they  must  keep  a  constant  lookout  ahead  when  not 
engaged  in  firing,  and  give  notice  to  the  engineman  of  any 
signals  or  indications  of  danger.  If  the  engineman  has  to  look 
away  from  the  track  in  front  for  any  reason,  the  fireman  must 
maintain  the  watch  until  the  engineman  can  resume  it.  They 
will  not  put  coal  in  engines  when  coming  into  stations,  or  at 
such  other  points  as  safety  requires  that  they  keep  lookout 
ahead," — and  that  the  deceased  had  been  furnished  with  a 
book  of  rules.  That  the  yard  limits  at  Pulaski  are  about  one- 
half  mile  east  of  the  scene  of  the  accident,  which  occurred  at 
a  point  some  hundreds  of  yards  east  of  the  station  house,  and 
about  ^o  yards  east  of  the  point  where  the  side  tracks  enter 
the  main  track.  That  on  the  eveningof  January  8th  13  freight 
cars,  loaded  some  of  them  with  iron,  and  others  with  coke,  for 
the  use  of  the  Pulaski  furnace,  were  standing  about  600  yards 
west  of  its  intersection  with  the  main  track.  That  one  of  the 
cars  had  been  inspected  on  the  2d,  seven  of  them  on  the  6th, 
and  five  of  them  on  the  7th,  of  January.  That  they  were 
sufficiently  equipped  with  brakes,  which  were  in  good  order, 
and  that  they  were  standing  upon  the  siding  controlled  by  the 
brakes  at  about  6  o'clock  on  the  evening  of  the  accident,  and 
that  the  cars  would  not  have  been  moved  unless  the  brakes 
had  in  some  way  been  released. 

The  following  occurrence  is  of  interest  as  tending  to  show 
the  sufficiency  of  the  brakes  to  control  the  cars  upon  the  sid- 
ings: On  Saturday  preceding  the  accident,  the  employees  of 
the  company  charged  with  that  duty  were  putting  cars  in  upon 
the  siding,  some  of  which  were  loaded  with  coke.  When  they 
came  into  contact  with  cars  laden  with  ore  standing  towards 
the  east  end  of  the  siding,  the  coke  cars,  which  were  being 
pushed,  and  the  ore  cars,  which  were  at  rest,  did  not  couple, 
and  the  latter  were  put  in  motion  by  the  iar.  A  brakeman 
sprang  from  the  car  upon  which  he  was  standing,  overtook 
the  ore  cars,  seven  in  number,  which  were  moving  off,  applied 
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brakes  sufficient  to  stop  them,  and  then  at  least  two  more 
brakes,  oat  of  abundant  caution.  It  would  seem  that  brakes 
which  were  sufficient  to  stop  cars  when  in  motion  would  be 
ample  to  hold  them  when  at  rest. 

There  is  a  suggestion  on  the  part  of  counsel  that  the  brakes 
might  have  been  so  afiected  by  expansion  and  contraction, 
due  to  natural  causes,  as  to  render  them  inefiectual,  but  there 
is  no  evidence  to  that  effect.  At  the  junction  of  the  siding 
with  the  main  track  there  is  a  device  known  as  the  ^'Romapo 
Switch/*  which  works  either  by  hand  or  automatically,  and 
is  so  arranged  that  if  thrown  for  the  main  line  (that  is  to  say, 
so  adjusted  that  a  car  upon  the  siding  could  pass  to  the  main 
line),  or  if  a  car  wefe  to  run  through  the  switch  as  the  result 
of  an  accident,  it  would  show  a  red  light,  or  the  absence  of 
any  light,  should  it  chance  to  be  extinguished  or  obscured 
from  any  cause,  would  be  a  warning  of  danger.  In  other 
words,  a  white  light  at  the  switch  is  the  only  assurance  of 
safety.  The  rules  prescribe,  as  we  have  seen,  that  within 
the  limits  of  the  yards  trains  must  be  ''run  with  great  care  and 
under  control  of  the  engineman,"  and  the  evidence  shows  that 
a  train  is  under  control  when  it  can  be  stopped  promptly  or 
within  the  limit  of  vision. 

It  appears  that  at  many  points  on  the  Norfolk  &  Western  Rail- 
way there  are  upon  the  sidings  derailing  switches,  by  which 
one  of  the  rails  is  moved  so  as  to  break  the  continuity  of  the 
track  and  derail  a  car  passing  over  it ;  that  there  has  been 
such  a  switch  at  Pulaski,  which  had  been  removed  about  six 
months  before  the  accident,  and  there  is  no  direct  evidence 
that  Cromer  knew  either  of  its  former  existence  or  of  its  sub- 
sequent removal.  There  is  evidence  tending  to  show  that 
such  a  contrivance  is  necessary  to  prevent  the  escape  of  cars 
placed  upon  sidings,  and  also  evidence  that  they  are  used  only 
where  there  is  a  continuous  descending  grade  from  the  siding 
to  and  upon  the  main  track,  so  that  a  car  escaping  from  the 
siding  would  run  wild  upon  the  main  track,  and  that  at  Pulaski 
there  was  not  a  continuous  descending  grade  from  the  siding 
to  the  main  track,  but  after  passing  out  upon  the  main  track 
the  escaping  car  would  be  brought  to  a  standstill  by  an  up 
grade. 

There  is  a  good  deal  of  conflicting  evidence  as  to  the  effect 
of  a  derailing  switch ;  some  witnesses  regarding  it  as  a  com- 
plete protection  against  cars  leaving  a  siding,  while  others 
state:  That  when  the  derail  is  placed  at  the  usual  point,  near 
the  intersection  of  the  siding  and  the  main  track,  a  number  of 
cars  getting  loose  upon  the  siding,  the  one  in  front  becoming 
derailed,  a  wreck  would  be  caused,  if  the  cars  had  acquired 
any  considerable  momentum;  and  in  case  of  a  wreck  it  might 
block  the  main  track,  as  no  one  could  foretell  in  what  direc- 
tion wreckage  would  be  thrown.  That  this  had  occurred  at 
Pulaski  on  one  occasion  before  the  derailer  was  taken  out,  and 
the  main  track  had  been  blocked.     If  the  derailer  were  placed 
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a  sufficient  distance  from  the  main  track,  this  danger  would 
be  removed,  but  the  side  track  between  the  derailer  and  the 
main  track  would  be  useless,  and  therefore  derailers  vi^ere 
placed  a  short  distance  from  the  point  of  intersection.  The 
evidence  fails  to  show  at  what  precise  time  the  freight  cars 
escaped.  They  are  shown  to  have  been  on  the  siding,  with 
sufficient  brakes,  in  good  order  and  properly  set,  at  about  6 
o'clock  on  the  evening  of  the  accident.  Collision  occurred  at 
about  8:15  p.  m.  At  what  time  intermediate  between  6  and 
8:iq  they  escaped  is  left  to  mere  conjecture. 

The  evidence  shows  that  the  engines,  cars,  tracks,  and  gen- 
eral equipment  of  the  road  were  in  a  reasonably  safe  condi- 
tion, and  the  negligence  imputed  seems  to  rest  upon  the 
proposition  that  it  was  the  duty  of  the  road  to  maintain  a 
derailing  switch  at  this  point,  while  the  railroad  company 
relies  for  its  defense — First,  upon  the  absence  of  any  proof  of 
negligence  on  its  part;  and,  secondly,  upon  the  charge  of 
contributory  negligence  on  the  part  of  the  deceased. 

These  being  the  facts  which  the  evidence  tends  to  prove, 
we  will  consider  the  instructions  given  to  the  jury. 

The  second  instruction  asked  for  by  Cromer's  administrator 
and  given  by  the  court  is  erroneous.     It  leaves  out  of  view  all 
appliances  furnished  by  the  railroad  company  for  controlling 
cars  upon  side  tracks,  and  leaves  the  jury  to  determine  from 
the  evidence  that  the  absence  of  a  derailing  switch  was  in 
itself  such  negligence  as  rendered  the  defendant  company  lia- 
ble for  the  accident  which  occurred.     It  may  be,  as  is  stated 
in  the  instruction,  that  a  derailing  switch  was  in  common  use  at 
the  time,  but  its  use  elsewhere  may  have  been  under  conditions 
altogether  different  from  those  which  existed  at  Pulaski.     It 
is  also  erroneous  because  it  states  that  if  the  negligence  of  the 
defendant  company  was  the  proximate  cause,  or  one  of  the 
proximate  causes,  of  the  accident  which  resulted  in  Cromer's 
death,  the  company  is  liable  in  damages.     It  may  be  that  the 
absence  of  the  derailing  switch  was  a  condition  in  the  absence 
of  which  the  accident  would  not  have  occurred,  but  assuming 
that  there  may  be  more  than   one  proximate  cause  for  the 
occurrence,  and  that  the  negligence  of  the  railroad  company 
was  one  of  those  proximate  causes,  the  instruction  as  drawn 
would  in  such   case  be  misleading.     The  railroad  company 
claims  that  the  contributory  negligence  of  Cromer  himself  was 
the  proximate  cause  of  the  accident,  and  there   is  evidence 
tending  to  prove  that  contention.     To  single  out,  therefore, 
one  element  of  negligence,  and  make  that  the  foundation  for 
holding  the  railroad  responsible,  would  be  error.     Had  the  in- 
struction  been  correctly  drawn  in    other  respects,    and  the 
negligence  of  the  defendant  company  had  been  stated  as  the 
proximate  cause  of  the  accident,  it  would  have  been  free  from 
objection;  but   under  the  facts  in  this  case,   and  under  the 
instruction  as  drawn,  the  jury  would  have  been  warranted 
in  fixing  responsibility  upon  the  railway  company,  although 
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they  might  have  believed  that  the  accident  was  in  part,  at 
least,  due  to  a  cause  for  which  the  railway  company  was  not 
responsible.  The  railway  company  was  bound  to  exercise 
reasonable  care  for  the  safety  of  its  employees,  but  was  not 
bound  to  provide  the  latest  inventions  or  the  most  newly-dis- 
covered appliances.  The  master  is  not  required  to  use 
more  than  ordinary  care,  no  matter  how  hazardous  the  busi- 
ness may  be  in  which  the  servant  is  engraged.  Zinc  Co.  v. 
Martin's  Adm*r,  93  Va.  791,  22  S.  E.  86q;  Berns  v.  Coal  Co., 
27  W.  Va.  285,  55  Am.  Rep.  304;  and  Titus  v.  Railroad  Co., 
136  Pa.  618,  20  Atl.  «;i7,  20  Am.  St.  Rep.  944;  Coppins  v. 
Railroad  Co.,  43  Hun,  26. 

The  law  is  well  stated  in  Kern  v.  Refining  Co.,  125  N.  Y.  "54, 
25  N.  E.  1071, — **The  master,  in  performance  of  his  duty  to 
his  servants,  is  not  bound  to  furnish  the  best  known  appliances, 
but  such  only  as  are  reasonably  safe.  The  test  is  not  whether 
he  has  omitted  to  do  something  which  he  could  have  done, 
nor  whether  better  machinery  might  have  been  obtained,  but 
whether  his  selection  was  reasonably  prudent  and  careful,  and 
whether  the  machinery  provided  was  in  fact  adequate  and 
proper  for  the  use  to  which  it  was  to  be  applied.  Stringham 
V.  Hilton,  III  N.  Y.  195,  i8  N.  E.  870,  i  L.  R.  A.  483.'* 

Ignoring  all  the  appliances  with  which  the  freight  cars  were 
equipped,  and  which  the  evidence  shows  were  sufficient  for  their 
control,  this  instruction  singles  out  the  derailing  switch,  and 
authorizes  the  jury  to  consider  its  absence  as  in  itself  sufficient 
to  establish  the  negligence  of  the  defendant.  Judge  Riely  said 
in  Railroad  Co.  v.  Thomas,  92  Va.  608,  24  S.  E.  264:  ** Call- 
ing the  special  attention  of  the  jury  to  a  part  only  of  the  evi- 
dence, and  the  particular  fact  or  facts  it  may  tend  to  prove, 
and  ignoring  the  residue  of  the  evidence  and  the  facts  it  may 
tend  to  prove,  gives  undue  prominence  to  such  recited  evi- 
dence, and  disposes  the  jury  to  regard  it  and  the  fact  it  tends 
to  prove  as  the  particular  evidence,  and  the  facts  to  be  relied 
on  in  determining  the  issue  before  them,  and  thus  mislead 
them.**     See  Montgomery's  Case,  98  Va.  860,  37  S.  E.  i. 

Instruction  No.  4  tells  the  jury  that  if  they  believe  from  the 
evidence  that  loaded  cars  were  left  upon  the  side  track  in 
the  yards  at  Pulaski  in  a  careless  and  negligent  manner  by  the 
employees  of  the  company,  or  that  the  employees  operating 
its  cars  and  engines  carelessly  and  negligently  caused  them 
to  start  east  upon  the  side  track,  and  were  carried  by  their 
weight  from  the  side  track  to  the  main  track,  and  caused  the 
accident,  such  employees  were  fellow  servants  of  Percy 
Cromer;  but,  if  they  further  believed  from  the  evidence  that 
the  defendant  company  failed  to  discharge  its  duty  to  furnish 
reasonably  safe  appliances  and  to  provide  the  side  track  with 
a  derailing  switch,  that  the  defendant   company  was  liable. 

After  a  careful  examination  of  the  evidence,  we  have  been 
unable  to  discover  any  proof  that  the  cars  upon  the  side  track 
were  placed  there  in  a  careless  or  negligent  manner,  or  that 
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the  employees  o{  the  company  by  their  nes:ligence  set  those 
cars  in  motion.  On  the  contrary,  the  only  evidence  upon  the 
subject  is  to  the  effect  that  two  hours  before  the  accident 
occurred  these  freight  cars  were  standing  where  they  had  been 
placed,  under  control  of  the  brakes  with  which  they  were 
equipped. 

The  fifth  instruction  proceeds  upon  the  idea  that  the  duty 
of  the  defendant  company  to  exercise  ordinary  care  for  the 
protection  of  its  employees  could  only  be  met  by  providing  a 
derailing  switch  to  prevent  the  movement  of  cars  from  the 
side  track  to  the  main  track. 

In  the  case  of  Hewitt  v.  Railroad  Co.,  67  Mich.  61,  34  N. 
W.  659,  it  was  held:  ''Where,  in  a  suit  against  a  railway  com- 
pany for  injuries  sustained  by  a  collision  with  a  flat  car  which 
had  by  some  means  run  out  from  a  side  track  onto  the  main 
line,  there  was  no  testimony  tending  to  show  that  the  side 
track  was  not  in  proper  condition,  or  in  such  condition  that 
in  the  use  made  of  it  by  the  company,  exercising  care,  a  flat 
car  standing  upon  the  siding  was  in  danger  of  coming  out  upon 
the  main  line,  nor  that  ordinary  care  was  not  observed  by  the 
company  in  placing  the  cars  where  it  did  upon  the  side  track, 
and  which  it  had  been  accustomed  to  do,  with  an  experience 
of  safety,  for  more  than  sixteen  years. 

''Held,  that  the  jury  should  have  been  instructed,  as 
requested  by  the  defendant,  that  it  was  not  its  legal  duty 
towards  the  plaintiff,  an  engineer  in  its  employ,  to  provide 
said  side  track  with  stop  blocks,  and  that  its  omission  so  to 
do  was  not  an  actionable  negligence,  and  that  a  modification 
of  such  request  by  leaving  it  for  the  jury  to  find  whether  such 
car  was  liable  to  get  out  onto  the  main  line  by  reason  of  any 
peculiar  construction  or  condition  of  the  side  track  was 
error.*' 

The  case  just  cited  is  far  stronger  against  the  railroad  com- 
pany than  the  one  under  consideration,  for  in  that  case  it 
appears  that  the  flat  car  which  escaped,  and  with  which  the 
moving  train  came  into  collision,  was  not  furnished  with 
brakes,  the  court  holding  that  it  was  not  the  legal  duty  of  the 
defendant  to  provide  the  car  with  brakes ;  and  the  jury  were 
instructed  that,  "if  it  had  no  brakes  at  the  time  of  the  acci- 
dent, this  did  not  establish  the  negligence  in  that  regard 
against  the  defendant,  nor  entitle  the  plaintiff  to  recover." 
It  was  also  held  that  "a  railway  company  is  not  bound  to 
change  its  manner  of  using  its  side  tracks,  nor  adopt  the  most 
approved  ways  or  appliances  in  business;  and  if  one  of  its 
servants,  knowing,  or  having  ample  means  of  knowing  from 
long-continued  employment,  the  way  and  manner  in  which 
the  side  tracks  are  used,  continues  in  the  employment  without 
complaint,  and  if  from  such  way  and  manner  is  subjected  to 
risks  or  accident,  he  is  presumed  to  assume  such  risks,  and, 
if  injured  thereby,  cannot  recover.'* 

The  eighth  instruction   is  obnoxious  to  the  same  objections 
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that  have  already  been  pointed  out  with  respect  to  the  second 
instruction. 

The  tenth  instruction  is,  we  think,  erroneous.  It  tells  the 
iury  that,  although  the  engineer  of  the  passenger  train  may 
have  been  Ruilty  of  neghgence  in  failing  to  bring  his  train 
under  control  when  he  approached  the  station,  yet  if,  in  the 
opinion  of  the  jury,  the  defendant  company  was  negligent  in 
not  having  furnished  a  derailing  switch,  they  should  find  for 
the  plaintiff.  The  evidence  does  not  show  at  what  time  the 
freight  cars  left  the  siding  and  entered  the  main  track.  They 
were  safely  upon  the  side  track  at  6  p.  m.  They  were  upon 
the  main  track  at  8:15  p.  m.,  but  at  what  instant  of  time  they 
escaped  does  not  appear.  If  they  were  upon  the  track  when 
the  engineer  approached  the  station,  then,  although  it  may 
be  conceded  that  the  freight  cars  escaped  through  the  defend- 
ant's negligence,  yet  the  defendant  would  not  be  liable,  if  the 
engineer  by  the  exercise  of  ordinary  care  would  have  avoided 
the  consequences  of  such  negligence.  This  is  a  principle  so 
well  established  as  to  need  no  citation  of  authority. 

In  this  case  the  negligence,  if  any,  of  the  company,  consisted 
in  the  escape  of  the  freight  cars  from  the  siding,  and  their 
presence  on  the  main  line.  At  what  time  they  reached  the 
main  line  does  not  appear.  If  they  were  there  when  the  mov- 
ing train  approached  Pulaski,  then  in  passing  the  Romapo 
switch  it  must  have  displayed  a  red  light,  or  if  the  device  by 
which  that  signal  should  have  been  exhibited  was  put  out  of 
order  by  the  freight  cars  passing  through  the  switch,  or  the 
cars  intervened  and  obscured  the  light,  or  if  from  any  cause 
a  white  light  was  not  shown,  all  were  equally  warnings  which 
it  was  the  duty  of  the  engineer  and  fireman  to  observe  and  to 
heed,  and,  had  they  done  so,  it  would  seem  that  the  con- 
sequences of  the  defendant's  negligence,  conceding  that  the 
evidence  establishes  such  negligence,  might  have  been  avoided; 
for  the  cars  which  it  negligently  permitted  to  escape,  if  such 
be  the  fact,  were  at  rest,  and  could  have  been  seen,  and  a  col- 
lision with  them  avoided  by  the  approaching  train,  had  the 
rules  of  the  company  been  observed.  This  is  so  unless  the 
freight  cars  moved  out  upon  the  main  track  as  the  passenger 
train  drew  near,  or  so  recently  before  that  there  was  no  rea- 
sonable opportunity  afforded  the  engineer  and  fireman  to  dis- 
cover the  presence  of  danger,  and  take  precautions  for  its 
avoidance.  But  we  cannot  assume  the  time  at  which  the 
freight  cars  reached  the  main  track,  and,  if  that  fact  is  of  im- 
portance it  is  for  the  plaintiff  to  prove  it,  or  it  must  at  least 
appear  in  the  evidence.  The  plaintiff  cannot,  as  we  shall 
presently  see,  when  we  come  to  the  discussion  of  a  subsequent 
instruction,  ask  the  court  to  indulge  in  speculation  or  con- 
jecture as  to  the  cause  of  the  accident.  It  was  erroneous, 
therefore,  to  tell  the  jury,  as  this  instruction  does,  that  the 
railroad  company  would  be  responsible,  notwithstanding  the 
negligence  of  the  engineer,  if  the  escape  of  the  freight  cars 
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from  the  siding  was  due  to  the  negiig:ence  of  the  defendant 
company. 

The  thirteenth  instruction  states  that,  where  an  injury  to 
an  employee  has  been  caused  by  the  default  of  a  fellow  serv- 
ant concurring  with  the  negligence  of  the  company,  the  com- 
pany is  liable,  as  though  it  only  were  at  fault,  and  that  if  they 
believe  that  the  engineer  of  the  train  upon  which  Cromer  was 
fireman  was  negligent  and  failed  to  have  his  train  under  con- 
trol, in  obedience  to  the  rules  of  the  company,  such  negli- 
gence is  the  negligence  of  a  fellow  servant,  but  nevertheless 
that  if  it  was  the  duty  of  the  defendant  company  to  provide  a 
derailing  switch  in  order  to  prevent  dead  cars  from  drifting 
from  the  side  track  upon  the  main  line,  and  it  was  negligent 
in  failing  to  provide  such  derailing  switch,  such  negligence 
concurred  with  the  negligence  of  the  engineer  as  aforesaid, 
the  proximate  cause  of  the  accident  complained  of,  and  the 
defendant  company  is  liable. 

At  the  risk  of  repetition,  we  must  say  with  respect  to  this 
instruction  that  it  singles  out  the  absence  of  the  derailing 
switch,  and  presents  it  to  the  jury  as  controlling  evidence  of 
negligence,  or  at  least  leaves  them  to  determine,  without 
reeard  to  the  other  facts  proved  in  the  case,  that  the  failure 
to  provide  a  derailing  switch  was  sufficient  to  warrant  a  verdict 
for  the  plaintiff,  leaving  out  of  view  altogether  other  provi- 
sions made  for  the  control  of  cars  upon  the  siding  which  may 
have  been  entirely  adequate,  and  which  the  evidence  tends  to 
prove  were  quite  sufficient.  When  it  is  said  that  an  injury  to 
an  employee  caused  by-  the  default  of  a  fellow  servant  con- 
curring with  the  negligence  of  the  company  renders  the  com- 
pany liable,  as  though  it  only  were  at  fault,  it  is  necessary  to 
the  application  of  the  principle  that  the  negligent  act  of  the 
fellow  servant  and  that  of  the  company  should  concur  in  pro- 
ducing the  result  (that  is  to  say,  must  be  simultaneous,  both 
of  them  operative  and  effectual  at  the  time  of  the  accident, 
and  not  stand  in  the  relation  of  remote  and  proximate  causes 
to  the  event) ;  for,  if  the  latter  be  the  case,  then  the  situation 
would  be  controlled  by  the  principle  just  adverted  to, — that, 
though  a  negligent  act  upon  the  part  of  the  company  may  be 
established,  the  plaintiff  would  not  be  entitled  to  recover,  if 
by  reasonable  care  upon  his  part  the  consequences  of  the 
defendant's  negligence  could  have  been  avoided. 

The  fourteenth  instruction  is  objectionable  for  reasons 
already  stated,  and  which  need  not  be  repeated. 

Instruction  No.  i^  undertakes  to  define  ** contributory  neg- 
ligence,'* and  tells  the  jury  that  if  the  defendant  company 
relies  for  its  defense  upon  the  contributory  negligence  of  the 
deceased,  Percy  Cromer,  in  order  to  avail  itself  of  that  defense 
the  company  is  required  to  prove — First,  that  said  Percy 
Cromer  was  guilty  of  negligence;  and,  second,  that  but  for  his 
negligence  the  accident  would  not  have  occurred,  and  that  the 
burden  of  proof  is  upon  the  defendant  to  prove  such  negli- 
gence. 
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It  is  not  necessary  to  the  defense  of  contributory  negligence 
to  show  that  but  for  it  the  accident  would  not  have  occurred. 
That  would  make  it  the  sole,  and  not  the  contributing,  cause 
of  the  accident. 

''One  who,  through  the  mere  negligence  of  another,  suffers 
an  injury  which  would  not  have  happened  but  for  his  own  or 
his  agent's  wrongful  act  or  want  of  ordinary  care,  proximately 
contributing  thereto,  cannot  recover  at  common  law  any  com- 
pensation for  such  injury,  unless  its  more  proximate  cause  is 
the  omission  of  the  other  party,  after  having  notice  of  the 
danger,  to  use  due  care  to  prevent  injury.  This  rule  applies 
to  all  cases  of  mere  negligence,  no  matter  how  gross  it  may 
be."  Shear.  &  R.  Neg.  (5th  Ed.)  §61.  This  is  in  entire 
accordance  with  what  was  said  in  considering  instruction  No. 
10. 

Assuming  that  the  presence  of  the  freight  cars  upon  the 
main  track  was  evidence  of  negligence  upon  the  part  of  the 
defendant  company,  yet,  if  by  the  exercise  of  ordinary  care  on 
the  part  of  the  engineer  or  fireman,  the  presence  of  those  cars 
upon  the  track  could  have  been  discovered  in  time  to  prevent 
a  collision,  then  it  is  obvious  that  the  negligence  of  the  fire- 
man or  engineer  is  the  proximate  cause  of  the  injury,  and  not 
the  precedent  negligence  of  the  railroad  company,  the  con- 
sequences of  which  could  have  been  avoided.  In  such  a  case 
the  negligence  of  the  employees  and  the  original  negligence 
of  the  defendant  company  are  not  concurrent,  but  stand  to 
each  other  in  the  relation  of  proximate  and  remote  causes. 
The  very  term  ** contributory  negligence*'  implies  that  it  need 
not  be  the  exclusive  cause  of  the  injury.  It  is  enough  if  it 
contributes  to  the  injury.  "It  is  not  essential  to  this  defense 
that  the  plaintiff's  fault  should  have  been  in  any  degree  the 
cause  of  the  event  by  which  be  was  injured.  It  is  enough  to 
defeat  him  if  the  injury  might  have  been  avoided  by  his  exer- 
cise of  ordinary  care.  The  question  to  be  determined  in  every 
case  is  not  whether  the  plaintiff's  negligence  caused,  but 
whether  it  contributed  to.  the  injury  of  which  he  complains. 
This  it  may  do  by  exposing  him  to  the  risk  of  injury,  quite  as 
effectually  as  if  he  committed  the  very  act  which  injured  him. 
Neither  is  it  necessary  that  the  plaintiff's  negligence  should 
have  contributed  to  the  injury  in  any  greater  degree  than  the 
negligence  of  the  defendant."  Shear.  &  R.  Neg.  (5th  Ed.) 
§  96.  These  principles  are  elementary,  and  the  text  from 
which  we  quote  is  supported  bv  a  great  array  of  authority. 
Railroad  Co.  v.  Patterson,  93  111.  290;  Railway  Co.  v  Folks, 
76  Ga.  527;  Sutherland  v.  Railroad  Co.,  125  N.  Y.  137,  26  N. 
E.  609. 

We  come  now  to  the  instructions  asked  by  the  railroad  com- 
pany. All  the  propositions  embraced  in  instructions  numbered 
I,  2,  and  3  are  stated  in  a  manner  more  directly  applicable  to 
the  present  case  in  instruction  No.  4.  There  is  evidence  tend- 
ing to  prove  all  the  facts  hypothetically  stated  in  that  instruc- 
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tion,  and,  if  the  jury  believe  that  they  were  proved,  then  the 
conclusion  would  necessarily  follow,  and  the  negligence  of  the 
engineer,  the  fellow  servant  of  Cromer,  would  have  been 
the  proximate  cause  of  his  injury. 

Instruction  No.  5  tells  the  jury  that  the  burden  of  proof  is 
upon  the  plaintiff  to  prove  negligence,  and  that  the  proof 
must  amount  to  more  than  a  probability  of  a  negligent  act; 
that  the  verdict  cannot  be  founded  upon  conjecture. 

In  Bailey,  Pers.  Inj.  §  1672  et  seq.,  the  law  upon  this  point 
is  clearly  and  tersely  stated:  ** Where  it  is  necessary  to  show 
a  certain  state  of  facts,  it  is  not  sufficient  to  prove  two  or  more 
different  states  of  case,  one  of  which  may  be  sufficient,  but 
either  of  which  may  equally,  under  the  testimony,  have 
existed. 

**The  plaintiff  must  prove  something  which  warrants  the 
inference  of  negligence  on  the  part  of  the  defendant,  and  not 
base  his  case  upon  facts  just  as  consistent  with  care  and  pru- 
dence as  with  the  opposite. 

**  Where  the  evidence  is  equally  consistent  with  either 
view, — the  existence  or  nonexistence  of  negligence, — it  is  not 
competent  for  the  judge  to  leave  the  matter  to  the  jury.  The 
party  who  affirms  the  negligence  has  failed  to  establish  it. 
This  is  a  rule  which  never  ought  to  be  lost  sight  of. 

**  An  inference  cannot  be  drawn  from  a  presumption,  but 
must  be  founded  upon  some  fact  legally  established." 

The  principle  there  stated  is  affirmed  in  Railway  Co.  v. 
Sparrow's  Adm'r.  98  Va.  640,  37  S.  E.  306,  where  Judge 
Cardwell  says:  **To  fix  a  liability  upon  the  master  for  injuries 
sustained  by  a  servant  while  engaged  in  his  employment,  the 
negligence  of  the  master,  as  the  proximate  cause  of  the  injury, 
must  be  proved  by  affirmative  evidence,  which  must  show 
more  than  a  probability  of  a  negligent  act.''  And  in  the  same 
opinion  the  case  of  Sorenson  v.  Pulp  Co.,  56  Wis.  338,  14  N. 
W.  446,  is  quoted  with  approval:  **When  liability  depends 
upon  carelessness  or  fault  of  a  person  or  his  agents,  the  right 
of  recovery  depends  upon  the  same  being  shown  by  com- 
petent evidence ;  and  it  is  incumbent  upon  such  a  plaintiff  to 
furnish  evidence  to  show  how  and  why  the  accident  occurred, 
— some  fact  or  facts  by  which  it  can  be  determined  by  the 
jury, — and  not  be  left  entirely  to  conjecture,  guess,  or  random 
judgment,  upon  mere  supposition,  without  a  single  known 
fact." 

It  is  suggested  by  counsel  for  plaintiff  that  the  effect  of 
chan&res  in  temperature  in  expanding  and  contracting  the 
brakes  might  have  released  their  hold  upon  the  cars,  and  been 
the  cause  of  the  accident,  but  there  is  no  proof  upon  the  sub- 
ject. In  Hewitt  v.  Railroad  Co.,  supra,  it  was  claimed  that 
the  car  could  have  been  moved  by  the  wind  which  was  blow- 
ing the  evening  of  the  collision,  or  by  some  force  imparted 
to  it  by  a  freight  train  which  ran  into  the  siding  a  few  minutes 
before  the  collision,  and  remained   until   another  train   had 
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passed,  and  then  drew  out.  **No  one,  however  [says  the 
court],  saw  the  freight  train  touch  or  come  in  contact  with  the 
flat  car  while  the  former  was  upon  the  siding.  The  record 
discloses  nothing  but  mere  conjecture  how,  and  by  what 
power,  and  in  what  manner  the  car  was  run  upon  the  main 
track,  and  placed  in  the  position  it  was  found  when  the  plain- 
tiff's engine  struck  it.  The  defendant,  however,  without  pre- 
tending to  any  knowledgre  as  to  how  the  car  was  moved  out 
on  the  main  line,  advances  a  theory  really  quite  as  plausible 
upon  the  subject  as  any  suggested  by  the  plaintiff,  which  was 
that  some  person  or  persons,  through  malicious  motives,  took 
that  occasion  and  such  means  to  obstruct  the  track  on  the 
defendant's  main  line  in  such  manner  as  to  cause  the  collision 
that  occurred,  and  actually  gave  some  testimony  which  tended 
in  that  direction." 

Instruction  No.  5  correctly  propounds  the  law,  and  should 
have  been  given. 

The  ninth  instruction  asked  for  by  the  defendant  should 
have  been  given.  It  correctly  states  the  law  to  be  that  it  is 
the  duty  of  the  master  to  use  ordinary  care  and  diligence  to 
provide  a  reasonably  safe  place  in  which  his  servant  is  to 
work,  considering  the  character  of  the  work  to  be  done;  that 
in  such  matters  even  the  skillful  and  experienced  will  frequently 
differ  in  their  choice  of  instrumentalities,  and  the  master 
should  not  be  judged  negligent  for  not  conforming  to  a 
method  believed  by  some  to  be  less  perilous  than  the  one  he 
has  adopted;  that  ordinary  care  depends  on  the  circumstances 
of  the  particular  case,  and  is  such  care  as  a  person  of  ordinary 
prudence  would  exercise  under  all  circumstances. 

Did  the  master  exercise  reasonable  care  for  the  safety  of  his 
employees, — such  care  as  a  person  of  ordinary  prudence 
would,  under  the  circumstances,  have  exercised  }  Zinc  Co. 
v.  Martin's  Adm'r,  93  Va.  791,  22  S.  E.  869.  There  is  evi- 
dence tending  to  prove  that  such  care  was  observed  by  the 
railroad  company.  Its  tracks,  side  tracks,  switches,  indeed 
its  whole  roadbed,  were  under  the  supervision  of  competent 
officials.  There  is  no  evidence  of  the  incompetency  of  any 
official  charged  with  the  construction,  care,  and  supervision 
over  the  roadway,  including  sidings  and  switches.  There  is 
evidence  tending  to  prove  that  the  engine,  cars,  tracks,  and 
general  equipment  of  the  road  were  in  a  reasonably  safe  con- 
dition, and  that  the  escaping  freight  cars  were  equipped  with 
brakes  sufficient  to  control  them.  As  was  said  in  Hewitt  v. 
Railroad  Co.,  supra:  **It  is  not  contended  but  that  the 
defendant  procured  the  services  of  competent  and  skillful 
servants,  engineers,  and  mechanics  in  the  grading  and  con- 
struction of  its  tracks  at  that  station,  and  its  testimony  is  to 
the  effect  that  the  tracks  were  properly  made  and  constructed. 
It  is  true,  the  contrary  is  claimed  bv  the  plaintiff,  but  the 
record  contains  no  proof  to  support  the  claim." 

Instructions  Nos.  2  and  4  given  by  the  court  are  erroneous, 
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for  reasons  which  have  already  been  sufficiently  considered. 
•  Exception  was  taken  by  the  defendant  to  the  closing  speech 
before  the  jury  of  counsel  for  defendant  in  error,  but,  as  the 
case  must  go  back,  we  shall  not  pass  upon  this  assignment  of 
error,  as  the  passages  objected  to,  some  of  which  approached, 
if  they  did  not  transcend,  the  bounds  of  propriety,  may  not 
be  repeated. 

We  deem  it  inexpedient  to  pass  upon  the  motion  for  a  new 
trial,  or  to  express  any  opinion  upon  the  evidence,  except 
as  we  have  found  it  necessary  to  do  so  in  passing  upon  the 
instructions  given  and  refused. 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgment 
of  the  circuit  court  should  be  reversed. 

Reversed. 


Farmer  v,  Mylbs. 

{Supreme  Court  of  Louisiana^  Nov,  i8^  /go/,) 

[30  So.  Rep.  858.] 

Police  Jury — Railroad  in  Highway.* 

Police  juries  have  no  legal  authority  to  grant  a  right  to  construct* 
own,  and  operate  a  line  of  railway  over  and  through  the  public  roads 
in  the  parishes.  The  authority  conferred  upon  them  by  section  2750 
of  the  Revised  Statutes  relates  to  the  ordinary  acts  of  administration 
of  roads  used  for  their  customary  purposes. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of  Iberia;  T. 
Don  Foster,  Judge. 

Action  by  W.  R.  Farmer  against  F.  F.  Myles.  Judgment 
for  defendant,  and  plaint ifi  appeals.     Reversed. 

A.  J.  Cammack,  for  appellant. 

Walter  J.  Burke  &  Bro.  and  Clegg&  Quintero,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  The  plaintiS,  a  resident  of  the  parish 
of  Iberia,  averred  in  the  petition  filed  by  him:  That  he 
owned  a  certain  tract  of  land  on  both  sides  of  the  public  road 
leading  from  the  town  of  New  Iberia  to  Jeanerette,  La.,  about 
three  miles  below  the  town  of  New  Iberia,  and  that  he  was  a 
property  taxpayer  of  the  parish  of  Iberia,  state  of  Louisiana, 
and  that  one  F.  F.  Myles«  also  a  resident  of  the  parish  of  Iberia, 
state  of  Louisiana,  had,  by  ordinance  of  the  police  jury  of  the 
parish  of  Iberia,  obtained  the  right  of  way  over  the  public  road 
leading  from  New  Iberia  to  Berwick  along  said  road  to  run. 
operate,  and  conduct  an  electric  railway  for  the  carrying  of 
both  passengers  and  freight,  the  motive  power  of  which  should 
be  either  electricity  or  steam;  and  that  the  police  jury  of  the 
parish  of  Iberia  had  no  right   or  authority,  under  its  powers, 

*As  to  the  power  to  grant   right  of  way   in  streets  to  railroads,  see 
7  Rap.  &  Mack's  Dig.  553  et  seq. 


Am  &  ^ng  RAII^ROADS  IN  STREETS  733 

RCas 

Farmer  v.  Myles 

to  grant  or  convey  to  any  person  or  persons,  or  associations  of 
persons,  or  corporations,  the  right  to  operate  or  conduct  a 
railway  over  or  along  said  public  roads  which  had  been  con- 
veyed or  dedicated  to  public  uses  for  the  accommodation  of 
persons  on  foot  or  in  vehicles,  as  was  the  case  here.  That 
this  road  was  dedicated  to  public  use  for  the  convenience  and 
accommodation  of  all  persons  who  wish  to  travel  either  by 
foot  or  on  horseback,  or  by  private  conveyance ;  and  that  it 
was  never  intended  that  a  right  of  way  should  be  granted 
along  the  center  of  this  road  to  any  private  person  or  corpora- 
tion for  the  purposes  of  conducting  and  carrying  on  a  general 
freight  and  passenger  traffic,  as  the  defendant  in  this  case 
proposed  to  do  under  and  by  virtue  of  a  resolution  of  the 
police  jury  of  the  parish  of  Iberia,  which  pretended  to  grant 
an  absolute  right  of  way  over  and  along  this  public  road  to  the 
defendant,  F.  F.  Myles,  and  his  associates  or  assigns,  for 
the  period  of  99  years,  the  entire  length  of  said  road  from  the 
town  of  New  Iberia  to  the  lower  limits  of  the  parish  of  Iberia 
along  the  public  road  which  follows  the  course  of  the  Bayou 
Teche,  which  is  a  navigable  stream ;  and  that  this  resolution, 
which  pretended  to  grant  the  right  of  way  to  this  defendant, 
F.  F.  Myles,  and  his  associates  or  assigns,  to  build  and  operate 
an  electric  line  of  railway  along  and  over  this  road,  which  be- 
longs to  the  property  taxpayers  ad  jacent  thereto,  was  an  abso- 
lute nullity,  and  that  the  police  jury  of  the  parish  of  Iberia 
had  no  right  or  authority  under  its  powers  to  grant  franchises 
or  right  of  way  over  the  public  road  to  private  parties  or  cor- 
porations for  the  purposes  contemplated  by  the  defendant  in 
this  suit.  That  the  defendant,  F.  F.  Myles,  had  engaged  the 
services  of  an  engineer  to  run  the  lines  and  take  the  levels 
incident  to  the  construction  of  this  proposed  line  of  railway 
along  this  road  across  and  through  petitioner's  property,  and 
that,  if  this  road  was  built  along  the  public  road,  which  crosses 
petitioner's  property,  it  would  cause  petitioner  to  be  damaged 
in  the  full  sum  of  $2, 500,  by  depriving  petitioner  of  the  free 
and  unobstructed  use  of  said  road  in  the  hauling  and  transport- 
ing his  crop  along  said  road,  as  he  was  now  privileged  to  do 
under  the  vested  right  which  he  had  in  and  to  this  public  road. 
That  this  land  which  was  now  used  as  a  public  road  and  which 
crosses  petitioner's  property  was  dedicated  to  the  public 
for  ordinary  road  purposes,  and  not  for  railroad  purposes,  and 
that  the  fee  vested  in  the  adjacent  landowners,  subject  to  the 
use  by  the  public  for  the  purposes  for  which  it  was  dedicated, 
and  not  for  any  other  purpose;  and  that  the  police  jury  of  the 
parish  of  Iberia  was  absolutely  without  authority  to  grant  or 
give  a  franchise  to  the  defendant,  F.  F.  Myles,  or  any  other 
party  or  parties,  to  construct,  own,  and  operate  a  line  of  rail- 
way along  and  over  this  public  road ;  and  that  the  legislature 
alone  had  the  authority  and  right  to  grant  such  franchise;  and 
that  the  franchise  iust  granted  to  F.  F.  Myles  and  his  associates 
and  successors  to  construct,  own,  and  operate  a  line  of  railway 
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along  this  public  road  across  petitioner's  property  was  an 
absolute  nullity,  and  was  without  force  and  effect.  In  view 
of  the  premises,  petitioner  prayed  that  the  defendant,  F.  F. 
Myles,  be  duly  cited  to  appear  and  answer  this  demand,  and 
that  service  hereof  be  made  upon  him,  and  that,  after  all 
legal  proceedings  were  had,  the  ordinance  of  the  police  jury 

of  the  parish  of   Iberia  enacted  on  the day  of  , 

A.  D.  1900,  pretending  to  grant  and  give  to  the  defendant,  F. 
F.  Myles,  a  franchise  over  and  along  the  public  road  between 
the  town  of  New  Iberia  and  the  lower  limits  of  the  parish  of 
Iberia,  and  especially  across  the  property  of  petitioner,  to 
construct,  own,  and  operate  a  railway  to  be  run  and  operated 
by  electricity,  be  decreed  to  be  absolutely  null,  and  without 
force  and  eSect;  and  that  defendant,  F.  F.  Myles,  and  his 
associates  and  assigns,  were  without  any  franchise  along  said 
public  road;  and  that  the  defendant,  F.  F.  Myles,  be  enjoined 
and  restrained  and  inhibited  from  the  building,  construct- 
ing, and  operating  of  said  proposed  line  of  railroad  along, 
across,  and  over  the  public  road  which  traversed  petitioner's 
property ;  and  for  any  and  all  other  orders  necessary  and  proper 
in  the  premises,  and  for  costs  and  for  general  relief.  The 
defendant  relies  upon  a  resolution  of  the  police  jury  of  Iberia, 
of  which  we  find  in  the  record  the  following  copy:  ** Resolu- 
tion adopted  at  regular  meeting  of  the  police  jury  of  the 
parish  of  Iberia,  New  Iberia,  La.,  November  2nd,  1900. 
Acting  upon  the  petition  of  Mr.  F.  F.  Myles,  the  following 
resolution  was  adopted:  *Be  it  resolved,  that  considering  the 
proposition  of  F.  F.  Myles,  set  forth  in  open  session  of  the 
police  jury  of  this  day,  a  franchise  is  hereby  granted  to  said 
F.  F.  Myles,  his  associates  or  assigns,  to  construct,  own  and 
operate  a  line  of  railway  of  which  the  motive  power  will  be 
electric  energy  or  such  other  power  as  the  said  F.  F.  Myles, 
his  associates  or  assigns,  may  elect,  subject  to  the  approval  of 
the  police  jury,  and  said  line  to  extend  over  and  through  the 
main  road  running  along  or  within  a  few  acres  of  the  Bayou 
Teche,  extending  from  the  southern  limits  of  the  city  of  New 
Iberia  to  the  town  of  Jeanerette.  The  said  franchise  to  be 
exercised  along  either  side  of  said  public  road  as  will  be 
designated  by  the  police  jury,  and  the  road  when  once  laid  on 
either  side  of  said  road,  shall  be  considered  to  have  been  so 
laid  as  desired  by  said  police  jury.  Grantees  are  to  maintain 
in  good  order  and  repair,  ballasted  with  gravel,  the  rails  being 
level  with  the  roadbed,  and  in  such  manner  as  not  to  interfere 
with  the  drainage  of  the  road,  that  portion  of  the  road  covered 
by  the  cross  ties.  The  drainage  on  that  side  of  the  road  along 
which  the  track  will  run,  is  to  be  maintained  by  the  grantee, 
his  associates  or  assigns,  in  a  mstnner  sufficient  to  carry  off 
all  waters  gathering  thereon.  This  franchise  is  granted  sub- 
ject to  such  additional  conditions  as  may  be  imposed  by  the 
police  jury  of  St.  Mary  parish,  upon  the  pending  application 
of  the  present  grantee,  his  associates  or  assigns,  for  a  similar 
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franchise:  provided  these  conditions  be  not  detrimental  to 
those  imposed  above  or  herein;  and  provided,  the  police  jury 
deems  proper  to  adopt  them,  giving  timely  notice  thereof. 
This  said  franchise  is  granted  for  a  term  of  ninety-nine  years 
(99).  The  franchise  granted  will  become  void  if  the  bona 
fide  construction  of  said  road  is  not  begun  within  twelve 
months  from  this  date,  and  the  said  road  completed  and  in 
operation  within  thirty  months  after  the  beginning  of  con- 
struction. Be  it  further  resolved,  that  under  the  same  terms 
and  conditions  as  above  set  forth  the  franchise  is  likewise 
granted  over  and  through  the  public  road  from  that  point  at 
the  intersection  of  Ann  street  in  New  Iberia  and  the  road  run- 
ning southward  the  west  side  of  the  Morgan's  La.  &  A.  T.  R. 
R.  over  and  alongside  road  and  running  parallel  to  the  said 
railroad  and  down  to  Lewis  avenue  and  thence  along  Lewis 
avenue  on  the  main  road  above  first  described;  the  purpose 
being  to  grant  a  franchise  along  and  over  said  road  above  set 
forth  so  as  to  perfect  a  belt  line  for  local  service  in  and  about 
the  city  of  New  Iberia,  and  connecting  said  belt  line  with  the 
main  line  extending  from  New  Iberia  to  the  southern  limits 
of  the  parish  beyond.'  *'  It  was  admitted  on  the  trial  that  W. 
R.  Farmer  owned  a  plantation  situated  on  Bayou  Teche, 
extending  within  parallel  lines  to  the  rear  to  Grandmarais, 
and  that  the  public  highway  over  which  the  proposed  railway 
was  to  be  constructed  ran  directly  through  the  said  plantation 
from  the  northern  to  the  southern  line.  The  said  public  road 
was  that  which  followed  the  Bayou  Teche  along  its  course, 
and  more  particularly  from  New  Iberia  to  Berwick  City ;  but 
it  did  not  run  immediately  on  the  banks  of  said  bayou,  but 
followed  it  at  a  distance  of  about  four  to  six  acres;  there 
being  no  road  open  immediately  along  the  bayou  bank.  The 
defendant  introduced  in  evidence  a  report  of  the  engineers  to 
him  showing  population,  extent  of  territory,  valuations,  and 
other  facts.  It  was  admitted  by  plaintifi  that  the  data  set 
forth  in  the  report  as  to  the  population,  area,  settlements, 
manufacturing  and  agricultural  interests,  industries  and  insti- 
tutions, and  all  kindred  facts  and  matters  set  forth  in  the 
report,  were  correct,  and  for  the  purpose  of  this  action  of 
plaintifi  were  admitted,  and  not  contradicted.  The  district 
court  rejected  plaintifi's  demand,  and  dismissed  his  suit,  and 
he  appealed. 

Opinion. 

This  case  raises  an  issue  as  to  the  power  of  police  juries  in 
respect  to  roads.  The  sections  of  the  Revised  Statutes  bearing 
upon  the  subject  are  sections  2743  and  2750.  Those  sections 
read  as  follows : 

**Sec.  2743.  The  police  juries  shall  have  power  to  make  all 
such  regulations  as  they  may  deem  expedient.  *  »  * 
Second.  As  to  the  proportion  and  direction,  the  making  and 
repairing  of  the  roads,  bridges,  causeways,  dikes,  levees  and 
other  highways.     ♦    ♦     *    Ninth.     The   police   juries  of  th^ 
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several  parishes  of  the  state  (the  parish  of  Orleans  excepted) 
shall  have  the  exclusive  privilege  of  establishing  ferries  and 
toll  bridges  within  their  respective  limits;  of  fixing  the  rates 
of  ferriage  and  toll  to  be  chareed  thereon,  and  of  generally 
regulating  the  police  of  the  same.  ♦  »  *  Fifteenth.  To 
grant  permission  and  to  determine  the  rate  of  toll  to  be 
demanded  by  persons  desiring  to  build  a  bridge  or  make  a 
turnpike  road.  Provided:  that  in  no  case  whatever  the  police 
jury  shall  grant  the  right  of  toll  for  more  than  ten  years.** 

**Sec.  2750.  The  police  juries  of  all  the  parishes  in  the  state 
are  authorized  to  pass  all  such  ordinances  as  they  may  deem 
necessary  relative  to  roads,  bridges  and  ditches  and  to  impose 
such  fines  and  penalties  and  to  enforce  the  same  as  they  may 
think  proper  to  be  recovered  and  enforced  by  indictment  and 
information  in  the  name  of  the  state,  or  by  ordinary  process 
before  any  court  of  competent  jurisdiction  in  the  name  of  the 
police  jury  of  the  parish.** 

The  right  conferred  upon  the  defendant  in  this  case  by  the 
police  jury  is  * 'a  franchise  to  construct,  own,  and  operate  a 
line  of  railway,**  of  which  the  motive  power  will  be  electric 
energy,  or  such  other  power  as  the  grantee  will  elect,  subject 
to  the  approval  of  the  police  jury.  The  line  is  to  extend  over 
and  through  the  main  road  running  along  or  within  a  few 
acres  of  the  Bayou  Teche,  from  the  southern  limits  of  the 
city  of  New  Iberia  to  the  town  of  Jeanerette.  The  grant  is 
for  99  years.  The  only  obligation  imposed  upon  the  grantee 
is  that  ^*he  is  to  maintain  in  good  order  and  repair,  ballasted 
with  gravel,  the  rails  being  level  with  the  roadbed,  and  in 
such  manner  as  not  to  interfere  with  the  drainage  of  the  road, 
that  portion  of  the  road  covered  by  the  cross-ties.  The 
drainage  on  that  side  of  the  road  along  which  the  track  will 
run  is  to  be  maintained  in  a  manner  sufficient  to  carry  off  all 
waters  gathering  thereon.**  There  are  no  obligations,  nor 
conditions,  nor  restrictions  imposed  upon  the  grantee  by  the 
police  jury,  as  to  what  he  will  be  called  upon  to  do,  or  what 
he  can  be  forced  to  do,  should  the  road  be  built.  That  matter 
seems  to  be  left  to  him,  unless  the  declaration  ''that  the  fran- 
chise is  granted  subject  to  such  additional  conditions  as  may 
be  imposed  upon  the  present  grantee  by  the  police  jury  of  St. 
Mary  parish  upon  the  pending  application  by  him  for  a  similar 
franchise'*  may  control  him.  What  those  conditions  (to  be 
imposed  hereafter  by  a  body  other  than  itself)  may  or  will  be 
does  not  appear.  Even  should  defined  conditions  be  imposed 
and  fixed  by  the  police  jury  of  St.  Mary  parish  upon  the 
grantee,  they  are  to  be  binding  only  in  the  event  the  police 
jury  of  Iberia  thinks  proper  to  adopt  them.  The  ordinance 
reserves  neither  in  detail,  nor  even  in  general  terms,  any 
power  of  control,  regulation,  or  police  over  the  future  actions 
of  the  grantee.  It  is  obviously  the  belief  of  both  the  police 
jury  of  Iberia  and  the  grantee  that  under  and  by  virtue  of  the 
franchise  the  grantee  has  not  only  been  granted  the  right  to 
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** construct,  own,  and  operate  a  line  of  railway,  but  to  charge 
toll,  and  this  for  ninety-nine  years.  * '  The  right  to  charge  toll 
upon  a  public  highway  is  a  franchise.  The  authority  to  do  so 
must  come  from  the  legislature.  Police  juries  have  no 
authority  to  create  franchises.  Such  an  authority  in  them  is 
not  implied.     7  Lawson,  Rem.  &  Proc.  Pub.  Rights,  p.  6276. 

It  will  be  seen  that  the  only  direct  or  express  authority  con- 
ferred upon  the  police  jury  to  authorize  for  a  limited  time  the 
exaction  of  toll  is  the  toll  to  be  chareed  by  '' keepers  of 
ferries  or  toll  bridges  or  turnpike  roads.'*  Railroads  or  rail- 
ways are  not  referred  to  at  all.  *' AfHrmatio  unius  exclusio  est 
alterius.*'  The  right  to  charge  toll  upon  a  public  highway  is 
a  franchise.  It  must  come  from  the  legislature.  It  is  not  an 
implied  power.  7  Lawson.  Rem.  &  Proc.  Pub.  Rights,  p. 
6276,  §  4003 ;  Harvey  v.  Potter,  19  La.  Ann.  265,  92  Am.  Dec. 
532.  The  right  which  is  conferred  is  not  permission  to  a  per- 
son or  body  havine  an  existing  right  to  charge  toll  to  lay  its 
rails  and  run  along  a  particular  public  road  of  the  parish  of 
Iberia,  but  it  is  the  very  right  itself  of  "constructing,  owning, 
and  operating  a  line  of  railway"  (with  the  supposed  accom- 
panying right  of  charging  toll)  upon  said  road  for  99  years. 
We  do  not  think  that  under  the  provisions  of  section  27^0, 
Rev.  St.,  police  juries  are  given  the  right  to  grant  a  franchise 
to  construct,  operate,  and  own  a  line  of  railway  "along  a 
public  road  of  a  parish,'*  and  particularly  for  99  years.  Still 
less  are  they  authorized  to  grant  a  right  to  charge  toll  for  99 
years.  The  operating  of  a  line  of  electric  cars  along  a  public 
road  in  the  country  parishes,  where  there  are  deep  ditches  on 
both  sides  of  the  roads,  and  there  are  very  limited  means  for 
avoiding  comine  almost  into  contact  with  the'  passing  cars,  is 
attended  with  very  serious  danger,  not  only  to  the  citizens 
of  the  parish  of  Iberia,  but  to  those  of  the  other  parishes  who 
may  be  passing  along  the  hiehway.  Such  use  may  be  con- 
venient, but  it  certainly  detracts  from  the  safety  of  country 
roads.  A  right  to  so  use  a  road  is  one  to  be  exercised  only  by 
direct  permission  under  special  legal  authority,  under  proper 
restrictions  for  the  public  safety,  as  well  as  for  the  public  con- 
venience. The  legal  authority  to  do  this  must  not  be  deduced 
from  general  provisions  of  a  law.  It  should  not  be  implied, 
but  it  should  be  conferred  in  express  terms.  We  are  asked  in 
this  case  to  place  upon  the  indefinite  action  which  has  been 
taken  in  this  particular  matter  by  the  police  jury  of  Iberia  the 
seal  of  judicial  sanction, — to  say  that  not  only  what  has  been 
done,  but  what  may  be  done  and  will  be  done,  in  the 
premises,  is  legal.  As  matters  stand,  we  would  not  be  justified 
in  doing  so. 

If  the  authority  claimed  by  a  police  jury  to  act  in  respect 
to  a  particular  matter  had  been  expressly  conferred  upon  it 
by  the  legislature,  we  might  not  be  warranted  in  interfering 
with  the  exercise  of  the  power  except  in  case  of  abuse ;  but 
where  a  case  comes  before  this  court  asking  its  sanction  to 
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action  taken  by  a  police  jury  in  the  exercise  of  what  would  be 
at  most  an  implied  power,  we  cannot  do  so  upon  an  ordinance 
so  indefinite  as  that  submitted  to  us  in  this  case.     The  courts 
before  taking  action,    must  stand  upon    much  firmer  le^al 
ground  than  it  does  in  this  instance.    We  presume  the  defendant 
bases  the  authority  of  the  police  jury  of  Iberia  to  have  granted 
him  the  privilege  or  franchise  which  it  did  upon  the  provisions 
of  section  27^0  of  the  Revised  Statutes,  which  authorize  police 
juries  ''to  pass  all  such  ordinances  as  they  may  deem  necessary 
relative  to  roads,  bridges,  and  ditches,  and  to  impose  such 
fines  and  p^enalties  to  enforce  the  same  as  they  may  think 
proper, "  and  that  he  predicates  the  scope  of  this  authority 
upon  that  which   might  follow  from  a  similar  general  grant  of 
power  conferred  upon  the  authorities  of  a  city.     The  rights, 
powers,  duties,  and  liabilities  of  a  parish  and  its  governing 
officers  differ  materially  from   those  of  a  city.     It  is  not  nec- 
essary to  enter  into  any  extended  examination  here  of  the 
reasons  for  this  difference.     The   jurisprudence  of  Louisiana 
(as  well  as  that  of  other  states  of  the   Union)  has  recognized 
that  fact,  and  we  must  regard  it  as  an  accepted  and  estab- 
lished premise  in  dealing  with  rights  or  privileges  asserted 
to  have  been  derived  from  authority  of  a  police  jury.     Parish 
of  West   Carroll  v.  Gaddis,  34   La.  Ann.    928;  City   of  New 
Orleans  v.  Kerr,  50  La.  Ann.  413.  23  South.  384,   69  Am.  St. 
Rep.   442;  Sherman  v.   Parish  of   Vermillion,  51    La.  Ann. 
884,   25   South.    538;  Fischer  Land  &   Improvement   Co.    v. 
Police  Jury,  52  La.  Ann.  433,  27  South.  59;  Planters*  Oil  Mills 
V.    Monroe  Waterworks,    52   La.  Ann.    1248,  27   South.  684, 
Dillon,  in  his  work  on   Municipal  Corporations  (section  23), 
draws  the  distinction  between  municipal  corporations  proper, 
such  as  a  city,  and  quasi  corporations,  such  as  counties  (par- 
ishes).    He  says  that  '^  counties  are  at   most   local  organiza- 
tions, which,  for  the  purposes  of  civil  administration,    are 
invested  with  a  few  functions  characteristic  of  a  corporate 
existence.     They  are  local  subdivisions  of  the  state,  created 
by  the  sovereign  power  of  the  state  of  its  own  sovereign  will, 
without  the   particular  solicitation,   consent,    or  concurrent 
action  of  the  people  who  inhabit  them.     Municipal  organiza- 
tion (proper)  is  asked  for,  or  at  least  assented  to,  by  the  people 
it  embraces.     The  latter  organization  [counties]  is  superim- 
posed by  a  sovereign  and  paramount  authority.     A  county  is 
one  of  the  public  territorial  divisions  of  a  state,  created  and 
organized  for  public  political  purposes  connected  with   the 
administration  of  the  state  government,  and  specially  charged 
with  the  superintendence  and  administration   of  the   local 
afiairs  of  the  community;  and,  being  in  its  nature  and  objects 
a  municipal  organization,  the  legislature  may,  unless  restrained 
by  the  constitution,  or  some  other  of  those  fundamental  maxims 
of  right  and  justice  with  respect  to  which  all  governments  and 
society  are  supposed  to  be  organized,  exercise  control  over 
the  county  agencies,  and  require  such  public  duties  and  func- 
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tions  to  be  performed  by  them  as  fall  within  the  general  scope 
and  objects  of  the  municipal  organization.  *  *  *  A 
municipal  corporation  proper  is  created  mainly  for  the  inter- 
est, advantage,  and  convenience  of  the  locality  and  its  people. 
A  county  organization  is  created  almost  exclusively  with  a 
view  to  the  policy  of  the  state  at  large,  for  the  purposes  of 
political  organization  and  civil  administration  in  matters  of 
finance,  of  education,  of  provision  for  the  poor,  of  military 
organization,  of  the  means  of  travel  and  transport,  and 
especially  for  the  general  administration  of  justice.  With 
scarcely  an  exception,  all  the  powers  and  functions  of  the 
county  organization  have  a  direct  and  exclusive  reference  to 
the  general  policy  of  the  state,  and  are  in  fact  but  a  branch 
of  the  general  administration  of  that  policy.'*  See  section 
438  on  the  same  subject.  Referring  in  section  25  (loa)  to 
** civil  corporations,'*  the  author  ^ says  "they  are  of  different 
grades  or  classes,  but  in  essence  and  nature  they  must  all  be 
regarded  as  public.''  He  refers  to  "school  districts"  and  to 
"road  districts,"  and  says:  "They  are  but  instrumentalities 
of  the  state,  and  the  state  incorporates  them  that  they  may 
more  effectually  discharge  their  appointed  duty.  They  are 
involuntarily  political  or  civil  divisions  of  the  state,  created 
by  general  laws  to  aid  in  the  administration  of  government, 
and  so  are  counties.  Their  powers  are  not  uniform  in  all 
states,  but  they  generally  relate  to  the  administration  of 
justice,  the  support  of  the  poor,  the  establishment  and  repair 
of  highways,  all  of  which  are  matters  of  state,  as  distinguished 
from  municipal,  concern.  They  are  purely  auxiliaries  of  the 
state,  and  to  the  general  statutes  of  the  state  they  owe  their 
creation,  and  the  statutes  confer  upon  them  all  the  powers 
they  possess,  prescribe  all  the  duties  they  owe,  and  impose 
all  the  liabilities  to  which  they  are  subject.  Considered  with 
respect  to  the  limited  number  of  their  corporate  powers,  the 
bodies  above  named  rank  low  in  the  grade  of  corporate  exist- 
ence, and  have  been  frequently  termed  quasi  corporations. 
This  designation  distinguishes  them,  on  the  one  hand,  from 
private  corporations  aggregate,  and,  on  the  other  hand,  from 
municipal  corporations  proper,  such  as  cities  or  towns,  acting 
under  charters  or  incorporating  statutes,  and  which  are 
invested  with  more  powers  and  endowed  yvith  more  functions 
and  a  larger  measure  of  corporate  life."  We  think  a  parish 
can  be  properly  classed  as  a  "body  politic"  with  corporate 
form.  When  cities  are  given  existence  by  a  statute,  there 
are  created  entities  separate  and  distinct  from  the  state  for 
many  purposes,  and  with  rights,  duties,  and  liabilities  sep- 
arate and  distinct  from  those  of  the  state,  though  sometimes 
they  are  frequently  charged  by  statute  with  the  performance 
of  special  state  duties;  but  when  counties  are  created  the 
governing  authorities  remain  and  act  throughout  as  "state" 
governmental  instrumentalities  or  agencies.  The  relations 
between  the  city  corporations  and  the   people  therein  are 
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much  more  close  and  direct  than  are  those  between  parishes 
and  the  citizens  thereof.  Cities  generally  act  upon  matters 
within  their  delegated  powers  in  their  own  right,  and  not  as 
state  agencies,  while  the  acts  of  the  police  jury  are  those  of 
the  state  through  the  police  jury,  acting  as  a  governmental 
instrumentality.  The  city  authorities  deal  generally  with 
matters  of  their  own,  with  which  the  state  has,  if  any,  but 
remote,  concern;  while  police  juries  deal  with  matters  in 
respect  to  which  they  hold  no  ** corporate**  rights,  but 
simply  administer  for  the  state,  under  limited  powers.  Par- 
ties claiming  rights  under  such  circumstances  must  show  very 
clearly  the  holding  by  the  public  agency  of  the  authority  to 
confer  the  right.  The  statutes  under  which  authority  is 
claimed  are  construed  with  strictness,  and  are  not  extended 
by  implication  to  cover  matters  not  generally  belonging  to 
bodies  of  that  particular  class. 

Coming  now  to  the  rights  which  the  police  jury  of  Iberia 
undertook  to  confer  upon  the  defendant,  Elliott,  in  his  work 
on  Roads  and  Streets,  declares  that:    ^^ There  is  an  essential 
difference  between  urban  and  suburban  servitudes.    The  owner 
of  the  dominant  estate  in  an  urban  servitude  has  very  much 
more  authority  and  much  greater  rights  than  the  owner  on 
the  dominant  estate  in  a  suburban  servitude.     The  easement 
of  the  one  is  very  much  more  comprehensive  than  that  of  the 
other.     It  is  doubtful  whether  of  all  servitudes  there  is  another 
one  so  broad  and  comprehensive  as  that  of  a  city  in  its  streets. 
On  the  other  hand,  the  easement  of  the  public  in  a  suburban 
road  is  not  much  greater  than  many  merely  private  easements, 
if,  indeed,  it  is  as  great.     City  officers  in  charge  of  streets  may 
do  many  things  that  rural  highway  officers  have  no  authority 
to  do,  for  the  authority  of  one  class  of  officers  extends  far  be- 
yond that  of  the  other  class.     Many  of  the  rules  which  apply 
to  the  one  class  of  easements  are  wholly  without  force  as 
against  the  other  class.     Decisions  affecting  streets  cannot 
always  be  considered  as  of  force  or  relevancy  where  country 
ways  are  the  subject  of  litigation.     In  Indianapolis  &  C.  R. 
Co.  V.  State,  37  Ind.  496,  the  court  said:    'Over  the  public 
highways  without  the  limits  of  a  city  the  legislature  have 
retained  their  authority,  but  within  the  limits  of  a  city  the 
legislature  have  delegated  their  authority  to  the  common 
council  of  the  city,  and  their  action  in  relation  thereto  will  be 
of  the  same  force  and  effect  as  the  acts  of  the  legislature  in 
relation  to  the  public  highways  without.  *     A  landowner  who 
dedicates  a  strip  of  ground  for  a  street  sets  it  apart  to  a  very 
different  use  from  that  to  which  one  devotes  land  which  he 
dedicates  for  a  country  road.     The  one  parts  with  many  rights 
and  privileees  which  the  other  retains.     The  owner  of  the  fee 
of  a  rural  highway  may  make  many  uses  of  it  which  the  owner 
of  the  fee  of  a  street  in  a  city  cannot.     Private  ownership  in 
the  fee  of  a  street  does  not  carry  any  general  right  to  use  the 
street  for  private  purposes  or  profit,  while  the  owner  of  the 
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fee  in  a  country  road  retains  many  privileges  and  rights. 
These  rights  of  the  rural  proprietor  the  local  officers  can 
seldom  take  away  from  him.  They  can,  it  is  certain,  only 
deprive  him  of  them  when  it  is  necessai-y  to  make  the  high- 
way safe  and  convenient  for  travel.  The  standard  by  which 
the  authority  and  the  risrht  of  the  local  officers  in  control  of 
suburban  roads  are  to  be  measured  is  to  be  fixed  by  law,  for 
they  have  no  authority  to  make  any  other  use  of  the  way  than 
that  to  which  it  was  dedicated,  or  for  which  it  was  appro- 
priated under  the  right  of  eminent  domain.  In  the  case  of  a 
dedication  the  law  enters  into  the  act  as  a  silent,  but  potent, 
factor,  and  fixes  the  respective  rights  of  the  owners  of  the 
dominant  and  servient  estates,  and  in  the  case  of  a  seizure  the 
owner  receives  compensation  only  to  the  extent  to  which  his 

Eroperty  is  taken  or  injured.  In  neither  case,  therefore,  does 
e  part  with  any  other  right  than  such  as  is  embraced  within 
the  right  of  the  public  to  use  the  land  acquired  from  him  for 
a  country  road.'*  Elliott,  Roads  &  S.  §  397.  While  the  con- 
trol of  the  highway  officers  over  a  rural  road  is  by  no  means 
so  extensive  as  that  of  municipal  officers  over  a  city  street, 
still  it  is  extensive  enough  to  authorize  the  rural  highway 
officers  to  do  lawfully  whatever  is  necessary  to  be  done  to 
make  a  safe,  convenient,  public  country  road,  and  may  use  it 
for  public  purposes  legitimately  connected  with  that  particular 
kind  of  road.  Elliott  says  in  his  work  on  Roads  and  Streets 
(section  420)  that  the  easement  of  the  public  in  a  rural  road 
consists  in  the  right  to  use  it  for  the  purpose  of  passing  and 
repassing ;  that  the  right  of  passage,  as  the  old  books  put  it, 
is  "the  liberty  of  all  the  citizens  to  pass  and  repass  on  foot, 
on  horseback,  and  in  carriages  and  wagons.'*  The  word 
"carriage,"  as  here  used,  means  obviously  the  carriage  ordi- 
narily employed  for  rural  road  travel,  and  not  the  railway  one 
on  a  railroad.  The  road  may  be  occasionally  used  under 
peculiar  care  and  precautions  in  the  transfer  of  special  objects 
which  necessity  requires  should  be  conveyed  upon  them.  We 
are  of  the  opinion  that  police  juries  have  no  authority  under 
a  grant  of  authority  couched  in  general  terms,  as  is  that  con- 
ferred in  section  2750  of  the  Revised  Statutes,  to  authorize 
the  constructing  and  operating  of  railroads  or  railways  over 
and  upon  rural  public  roads.  The  grant  of  power  for  this 
purpose  must  be  specific,  and  not  implied.  The  ordinances 
relative  to  roads  which  that  section  authorizes  are  those  relat- 
ing to  the  ordinary  acts  of  administration  of  roads  used  for 
their  customary  purposes.  Tilton  v.  Railroad  Co.,  35  La. 
Ann.  1074.  Country  roads  cannot  be  occupied  by  street  rail- 
way tracks  without  legislative  sanction.  In  an  Erelish  case 
the  governing  officers  of  a  parish  granted  the  right  to  construct 
a  tramway  on  the  highway,  and  it  was  held  that  the  grant 
was  void,  and  that  the  tramway  was  a  nuisance;  the  court 
declaring  that  such  a  grant  could  not  be  made  without  legisla- 
tive authority.     The  authority  must  be  granted  by  the  legisla- 


742  INJURIKS  TO  STOCK  Vol  XXIII 

(NS) 
Whitmore  v.  Rio  Grande  W.  Ry.  Co 

ture  directly  or  throu^rh  the  authorized  action  of  the 
municipality.  Elliott,  Roads  &  S.  §  739.  It  is  generally  con- 
ceded that  country  roads  cannot  be  used  for  such  purpose, 
even  by  legislative  consent,  without  compensation  to  the 
adjoining  landowners.  Id.  §  4^5.  Any  legislative  permission 
to  use  public  roads  for  such  purposes  would  be  subject  to  the 
rights  of  the  adjoining  landowners  in  the  premises.  The 
right  could  not  be  exercised  under  the  permission,  unless  the 
owners  should  have  given  their  voluntary  consent,  or  their 
forced  legal  consent  had  been  obtained  under  expropriation 
proceedings.  Tilton  v.  Railroad  Co.,  35  La.  Ann.  1074.  A 
landowner  had  the  right  to  resist  the  unauthorized  diversion 
of  a  country  road  over  his  property  to  any  other  than  its  usual 
and  legitimate  use.  Elliott,  Roads  &  S.  §442;  Dudley  v. 
Tilton,  14  La.  Ann.  286;  Tilton  v.  Railroad  Co.,  35  La.  Ann. 
1063. 

For  the  reasons  assigned,  it  is  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be,  and  the  same  is 
hereby,  annulled,  avoided,  and  reversed,  and  it  is  now  ordered, 
adjudged,  and  decreed  that  the  defendant,  F.  F.  Myles,  is  not 
authorized,  under  the  ordinance  or  resolution  adopted  at 
the  meeting  of  the  police  jury  of  November,  1900,  to  con- 
struct, own,  and  operate  a  line  of  railway  as  therein  authorized, 
and  he  is  hereby  enjoined  from  constructing  or  operating  said 
line  of  railway  under  said  ordinance  or  resolution;  the 
injunction  to  that  effect  which  issued  herein  on  plaintiff's 
prayer  being  hereby  reinstated. 

MONROE,  J.     I  concur  in  the  decree. 


Whitmorb  v.  Rio  Grandb  Wbstern  Rt.  Co. 

{Supreme  Court  of  Utah ,  Dec.  //,  igoi.) 
[66  Pac.  Rep.  1066.] 

Killing  Stock  on  Track — Evidence  of  Other  Killings.* 

In  an  action  against  a  railroad  for  the  negligent  killing  of  certain 
cattle  on  the  right  of  way  on  specified  dates,  the  admission  of  evi* 
dence  that  large  numbers  of  cattle  were  killed  on  the  right  of  way 
during  various  years,  but  at  no  definite  date,  and  that  the  section 
foreman  refused  to  exhibit  the  book  in  which  he  kept  a  record  of  the 
marks  and  brands  of  cattle  killed  along  the  road,  was  reversible  error. 

Direction  of  Verdict. 

Where  plaintiff's  evidence  tends  to  sustain  his  right  to  recover,  the 
trial  court  will  not  take  the  case  from  the  jury. 

Appeal  from  district  court.  Seventh  district ;  Jacob  Johnson, 
Judge. 

Action  by  George  C.  Whitmore  against  the  Rip  Grande 
Western  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

*See  Rouse  z/.  Detroit  Electric  Ry.  (Mich.),  22  Am.  &  Sing.  R. 
Cas.,  N.  S.,  650,  and  foot-note,  651. 
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Bennett,  Howat,  Sutherland  &  Van  Cott,  for  appellant. 
Brown  &  Henderson,  for  respondent. 

BASKIN,  J.  This  is  an  action  to  recover  damages  for  the 
alleged  negligent  killing,  by  defendant,  on  its  railroad,  of  a 
number  of  cattle  which  belonged  to  plaintiS.  The  complaint 
contains  13  separate  counts,  in  each  of  which  the  negligent 
killing  by  defendant,  at  a  particular  date,  of  a  cow  which  be- 
longed to  plaintiS,  is  alleged.  The  answer  denies  the  allega- 
tions of  each  count.  Judgment  was  rendered  in  favor  of 
plaintiff  on  six  of  the  causes  of  action  stated  in  said  counts. 

At  the  trial,  Wm.  McGuire,  a  witness,  was  asked  by  plain- 
tiff's attorney:  **Q.  Did  you  see  during  those  years — 1894, 
1895,  1896,  and  1897— other  cattle  there  killed  of  Whitmore's, 
aside  from  the  ones  you  have  testified  to?"  Defendant's 
counsel  objected  to  this  question,  on  the  ground  of  its 
irrelevancy,  and  as  not  confining  the  witness  to  any  particular 
time.  The  trial  court  overruled  the  objection,  and  the  wit- 
ness, in  answer  to  the  question,  stated  that,  ''There  has  been 
all  the  way  from  100  to  175  killed  each  year,  so  far  as  I  could 
tell,  and  some  I  would  not  find  at  all.**  Defendant's  attorney 
moved  to  strike  out  this  answer  as  not  material  or  relevant  to 
the  issue,  and  that  it  was  not  competent  to  prove  the  several 
counts  of  the  complaint  by  testimony  so  general  as  this.  Over 
like  objections  of  the  defendant,  John  Gentry,  a  witness  for 
plaintiff,  was  allowed  to  testify  that  during  each  of  the  years 
1894,  1895,  1896,  and  1897,  he  saw,  along  the  railroad  track  of 
the  defendant  in  Carbon  county,  from  175  to  200  cattle  which 
had  been  killed.  The  plaintiff,  over  like  objections,  was  also 
permitted  to  show  that  the  defendant  had  failed  to  post  and 
file  with  the  county  clerk  the  notice  required  by  section  68  of 
the  Revised  Statutes.  After  the  witness  McGuire  testified 
that,  ''I  went  to  see  the  section  foreman,  and  told  him  I 
wanted  to  look  at  his  books — the  books  in  which  they  kept  the 
marks  and  brands  of  cattle  killed  along  the  road — and  I  told 
him  who  I  represented,'* — the  record  shows  that  the  follow- 
ing occurred  in  the  witness*  further  examination:  "Q.  By 
Plaintiff's  Attorney:  What  did  he  say?  (Objected  to  as  in- 
competent and  immaterial,  not  being  a  competent  declaration 
of  the  section  foreman  to  this  witness,  and  not  being  made  by 
the  section  foreman  in  the  discharge  of  any  duty  imposed 
upon  him,  and  simply  hearsay.  Objection  overruled.  Excep- 
tion.) Q.  Did  you  demand  of  him  the  information  in  relation 
to  this  animal?  A.  Yes.  Q.  And  informed  him  of  the  killing, 
and  did  he  refuse  to  tell  you  anything  about  it?  (Objected 
to  as  incompetent  and  immaterial,  for  the  reasons  assigned 
when  the  question  was  first  asked.  Objection  overruled. 
Exception.)  A.  Yes.  Q.  State,  now,  what  reasons  he  gave 
why  he  would  not?  (Objected  to  as  incompetent  and 
immaterial;  simply  hearsay.  Objection  overruled.  Excep- 
tion.) A.  Said  he  was  notified  by  his  employers  not  to  show 
his  books  at  all.     Q.  State  if  he  said  anything  upon  that  sub- 
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ject ;  if  he  said  anything,  or  gave  as  a  part  of  the  reason  any 
result  that  would  come  to  him?  (Same  objection.  Objection 
overruled.  Exception.)  A.  Yes,  sir;  he  said  he  would  lose 
his  job  if  he  told  anything.*'  It  also  appears  from  the  record 
that  in  the  examination  of  the  witness  Wilson,  who  had 
formerly  been  foreman  on  the  section  of  the  road  where  it 
was  alleged  that  cattle  were  killed,  the  following  occurred : 
"Q.  Now,  I  want  to  inquire  if  at  any  time  you  received  any 
instructions  from  the  company  in  relation  to  not  giving  any 
information  in  relation  to  the  killing  of  stock?  (Objected  to 
as  immaterial,  not  having  any  connection  with  any  of  the 
animals,  or  not  shown  to  have  any  connection  with  any  of  the 
animals,  for  which  the  complaint  seeks  to  recover,  and  it  in 
no  way  affects  the  liability  of  the  defendant.  Objection  over- 
ruled. Exception.)  A.  Yes,  sir.  Q.  State  what  it  was?  A. 
That  these  books  were  furnished  for  the  company's  use,  and 
not  for  information  for  outside  parties,  and  that  the  section 
foreman  would  be  careful  in  giving  any  information  to  any 
parties  in  regard  to  stock  beine  killed  on  the  right  of  way : 
how  they  were  killed;  what  kind  of  stock,  or  anything  about 
it.  Then,  also,  the  roadmaster  told  me  verbally:  that  was 
the  order  he  gave  me.  Told  me  to  give  no  information  to  any 
party  in  regard  to  stock  having  been  killed  on  the  right  of  way 
that  could  be  avoided.  Q.  When  was  that  instruction  given? 
(Defendant  moves  to  strike  out  the  answer  of  the  witness 
because  it  is  incompetent  for  the  purpose  of  affecting  defend- 
ant's liability,  because  the  testimony  has  no  bearing  upon  any 
of  the  issues  in  the  case,  and  is  immaterial  for  the  same  rea- 
son. Objection  overruled,  and  motion  denied.  Exception.)" 
The  issue  in  the  case  was  the  negligent  killing  of  the  cows 
respectively  described  in  the  several  counts  of  the  complaint. 
The  foregoing  testimony,  admitted  over  the  objection  of  the 
defendant,  did  not  tend  to  prove  that  issue.  The  only  bearing 
which  it  could  possibly  have  in  the  case  was  to  prejudice  the 
jury  against  the  defendant.  It  was  error  to  admit  this  testi- 
mony, and  for  that  reason  the  judgment  should  be  reversed. 

The  plaintiff's  evidence  tended  to  sustain  his  right  to  recover, 
and  where  such  is  the  case,  as  a  general  rule,  the  trial  court 
will  not  take  the  case  from  the  jury.  The  motion  for  a  non- 
suit was  not  improperly  denied. 

It  is  ordered  that  the  judgment  be  reversed,  at  respondent's 
costs,  and  the  case  remanded  for  a  new  trial. 

MINER,  C.  J.,  concurs  in  the  judgment  of  *  reversal. 
BARTCH,  J.,  concurs. 

Arkansas  &  L.  Ry.  Co.  v.  Samdbrs. 

(Supretne  Court  of  Arkansas^  Nov,  9,  igoi.) 

[65  S.  W,  Rep.  428.] 

Injury  toStock— Duty  to  Keep  Right  of  Way  Free  from  Obstructions. 
In  an  action  to  recover  for  plaintiff's  horse,    killed  on  defendant's 
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track  by  its  engine,  held  error  to  charge  that  the  defendant  was  under 
obligation  to  keep  its  right  of  way  cleared  of  obstacles,  so  that 
animals  could  pass  over  and  across  its  track  freely. 

Same — Instructions — Not  Warranted  by  Evidence. 

Where  the  evidence  is  undisputed  that  defendant's  train  could  not 
be  stopped  between  the  point  where  plaintiff's  horse  could  first  be 
seen  from  the  engine  and  the  point  where  the  horse  was  struck,  or 
until  the  train  had  passed  over  80  yards  beyond  such  point,  a  charge 
that  if  the  persons  in  charge  of  the  train  could  see  that  the  horse,  in 
his  fright,  would  attempt  to  cross  the  track,  and  they  failed  to  stop 
the  train  to  prevent  the  injury,  if  it  could  be  done,  the  jury  will  find 
for  the  plaintiff,  is  erroneous. 

Same— All  Employees  Not  Required  to  Keep  Lookout.* 

An  instruction  which  requires  all  the  employees  of  the  company  t« 
keep  the  lookout  required  by  statute,  and  makes  the  company  liable 
for  the  neglect  of  any  of  them  to  do  so,  is  erroneous. 

Appeal  from  circuit  court,  Howard  county ;  Will  P.  Feazel, 
Judge. 

Action  by  R.  J.  Sanders  against  the  Arkansas  &  Louisiana 
Railway  Company.  From  a  judgment  of  the  circuit  court  in 
favor  of  plaintiS  for  the  same  amount  recovered  by  him  in 
justice's  court,  defendant  appeals.     Reversed. 

Dodge  &  Johnson  and  W.  C.  Rodgers,  for' appellant. 
D.  B.  Sain,  for  appellee. 

BUNN,  C.  J.  This  is  a  suit  originally  before  W.  P.  Craig, 
one  of  the  justices  of  the  peace  of  Howard  county,  by  R.  J. 
Sanders,  the  appellee,  against  the  appellant  company,  for  $60 
damages  for  wounding  and  crippling  a  horse  so  as  to 
necessitate  its  killing.  Trial  and  judgment  for  the  sum 
claimed  by  plaintiS,  from  which  judgment  the  defendant 
appealed  to  the  circuit  court  of  said  county.  In  the  circuit 
court  on  the  15th  day  of  February,  1900,  the  cause  was  tried 
by  a  jury  under  the  instructions  of  the  court,  and  the  verdict 
was  for  the  same  amount  as  in  justice's  court,  in  favor  of  the 
plainti£f,  and  the  defendant  appealed  to  this  court 

It  appears  from  the  evidence  that  on  November  4,  1899,  the 
plaintiff's  horse  was  struck  by  defendant's  train  at  a  point  on 
the  track  where  the  railroad  cuts  through  the  point  of  a  small 
hill  or  mound  about  20  feet  deep;  and  about  166  yards  south- 
east, or  towards  Hope,  from  this  point,  the  horse  was  struck. 
There  was  nothing  to  obstruct  the  view  of  the  engineer  and 
fireman,  after  turning  the  curve,  to  where  the  horse  was 
struck, — a  distance  of  156  yards.  From  the  horse's  track,  he 
was  standing  on  the  railroad  right  of  way,  on  the  north  side  of 
the  railroad,  and  about  30  feet  from  the  track,  and  20  feet  from 
a  wire  and  plank  fence  to  the  northward,  and  thence  the  horse 
seemed  to  have  gone  ^'angling,"  as  the  witness  expressed  it 
towards  the  railroad,  and  reached  the  track  about  75  feet  from 

*As  to  the  duty  of  trainmen  to  keep  a  lookout  for  stock,  see  Louis- 
ville A  N.  R.  Co.  V,  Bowen  (Ky.),  9  Am.  &  Engr.  R.  Cas.,  N.  S., 
276,  and  foot-note;  Georg-ia  R.  &  B.  Co.  v,  Churchill  (Ga.),  21  Am. 
ft  Eng.  R.  Cas.,  N.  S.,  17,  and  foot-note;  1  Rap.  &  Mack's  Dig.  US 
et  seq. 
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its  starting  point,  and  was  struck  by  the  engine.  It  seemed 
to  be  running  before  it  reached  the  track,  and  in  the  direction 
the  train  was  running.  This  is  the  testimony  of  the  plaintiff, 
who  was  not  present  and  did  not  see  the  occurrence.  He 
further  testified  that  he  was  about  a  quarter  of  a  mile  away, 
and  that  the  defendant  did  not  ring  a  bell  or  sound  a  whistle 
on  approaching  the  horse;  that  it  was  worth  $60  to  him;  that 
he  had  assessed  it  for  taxation  at  $20;  and  that  it  was  over  12 
years  old.  The  evidence  on  the  part  of  the  plaintiff  also 
showed  that  there  was  no  obstruction  on  the  north  side  of  the 
track — the  left  side  as  the  train  was  going — to  prevent  the 
train  men  seeing  the  horse  standing  where  it  was  said  and 
appeared  to  have  been  when  the  train  came  through  the  cut. 
None  of  the  plaintiff's  witnesses  saw  the  accident,  and  all 
testified  from  an  examination  of  the  locality.  On  the  part  of 
the  defendant  evidence  shows  that  the  train  was  made  up  of 
the  eng'ine  and  tender  and  four  freight  and  two  passenger  cars, 
and  carried  passengers,  freight  and  express,  and  was  running 
on  schedule  time,  at  the  rate  of  25  miles  per  hour,  and  could 
not  have  been  stopped  within  250  yards  at  that  place  in  the 
road,  although  on  a  perfectly  level  track  it  could  have  b^en 
stopped  within  150  yards.  The  fireman  testified  as  follows: 
**We  left  Nashville  that  afternoon  on  time,  and  were  running 
about  2^  miles  an  hour;  and  when  about  a  mile  from  Nash- 
ville, as  we  rounded  a  curve  where  the  road  goes  round  a 
small  hill,  I  saw  a  horse  to  the  left  about  35  or  40  feet  from 
the  track.  He  began  running  in  an  angling  direction  towards 
the  track  just  as  I  saw  him.  I  was  and  had  been  keeping  a 
constant  lookout  for  persons  and  property  on  the  track,  and 
saw  this  horse  as  soon  as  he  was  visible  from  my  position  on 
the  engine,  which  was  on  the  left  side  of  the  cab.  The  road 
makes  a  curve  around  this  elevation,  which  is  about  2D  feet 
high,  and  it  obstructs  the  view  on  the  left  side.  Just  as  soon 
as  I  saw  the  horse  I  signaled  the  engineer  to  hold  up,  stating, 
*Here  is  a  horse  over  here.'  He  at  once  applied  the  air,  shut 
off  the  steam,  and  proceeded  to  bring  the  train  to  a  stop. 
But  before  the  train  stopped  the  horse  attempted  to  cross  the 
track  right  in  front  of  the  engine,  and  was  struck,  three  of  his 
legs  being  broken.  He  was  nearly  halfway  across  when  hit, 
and  the  force  of  the  train  carried  him  two  or  three  rail  lengths, 
and  dumped  him  over  on  the  side  from  which  he  attempted 
to  cross.  It  was  about  100  yards  from  where  the  horse  was 
first  seen  to  the  place  of  collision.  He  did  not  get  upon  the 
track  until  the  train  was  right  on  him.  We  had  very  little 
time  in  which  to  do  anything.  We  did  not  ring  the  bell  or 
sound  the  whistle.  My  experience  shows  that  it  is  more  dan- 
gerous to  frighten  stock  which  is  not  upon  the  track  by  these 
methods  than  to  omit  such  signals.  The  horse  was  on  the 
right  of  way  when  I  saw  him.  There  is  a  plank  and  wire 
fence  on  north  side  of  track,  about  50  feet  distant."  The 
engineer's  testimony  is  to  the   same  effect,  and,  further,  that 
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on  that  part  of  the  track  he  could  stop  such  a  train,  composed 
and  loaded  as  that  one  was,  in  about  250  yards,  but  that  on  a 
perfectly  level  track  he  could  stop  it  in  about  150  yards.  He 
wsTs  on  the  opposite  side  of  the  cab,  and  acted  mainly  on  the 
information  given  him  by  the  fireman,  as  he  was  on  the  side 
next  the  horse,  and  could  see  the  better,  and  the  engineer  did 
not  see  the  horse,  because  he  could  not,  from  his  station.  He 
corroborates  the  fireman  in  other  particulars.  Except  as  to 
the  distance  between  the  point  where  the  train  emerged  from 
the  cut  and  the  trainmen  could  see  down  the  straight  track  to 
where  the  horse  was  struck,  there  is  no  material  difference  in 
the  testimony  of  witnesses.  Where  the  horse  was  struck  the 
speed  of  the  train  had  been  reduced  about  half.  The  value  of 
the  horse  was  shown  to  be  $3^  by  the  evidence  of  W.  L. 
Wiggins,  a  farmer  living  in  the  vicinity,  who  was  one  of  the 
appraisers. 

The  court,  at  the  instance  of  the  plaintiff,  gave  the  second 
instruction,  as  follows,  to  wit:  "The  court  instructs  the  jury 
that  if  there  was  any  hindrance  or  impediment  in  the  way  of 
the  horse  getting  off  or  across  the  track  at  the  point  from 
whence  he  was  standing,  and  the  persons  in  charge  of  the 
train  might  have  seen  it  by  ordinary  diligence,  and  they  did 
not  stop  the  train  to  avoid  the  injury,  or  that  the  horse,  in  his 
fright,  would  attempt  to  cross  the  tracks,  and  if  they  failed  to 
stop  the  train  to  prevent  the  injury,  if  it  could  have  been  done, 
you  will  find  for  the  plaintiff.'*  Whatever  error  there  is  in 
instruction,  it  was  not  cured  by  any  other  given  in  the  case. 
There  was  no  hindrance  nor  impediment  to  the  free  passage 
over  the  railroad  track  by  the  horse,  and,  if  there  had  been 
evidence  of  such,  the  railroad  company  is  under  no  obligation 
to  keep  its  right  of  way  cleared  of  obstacles  so  that  animals 
can  pass  over  and  across  its  track  freely.  Furthermore,  it  is 
not  the  absolute  duty  of  persons  running  a  train  to  stop  it  in 
order  to  avoid  an  injury,  even  if  it  can  be  done.  Railway 
Co.  V.  Trotter,  37  Ark.  593.  All  the  evidence  on  the  subject 
adduced  in  the  case  is  to  the  effect  that  the  train  could  not 
have  been  stopped  after  the  horse  came  in  view  of  the  fire- 
man, who  was  keeping  the  watch  on  that  side,  and  before  the 
horse  was  struck.  Besides,  this  instruction  was  confusing  to 
the  jury,  and  for  this  reason  should  not  have  been  given,  and 
was  prejudicial,  especially  in   a  case  so  close  as  to  the  facts. 

The  fourth  instruction  asked  by  plaintiff,  and  given  by  the 
court,  in  terms  requires  all  the  employees  of  the  company  to 
keep  the  lookout  required  by  statute,  and  makes  the  company 
liable  for  the  neglect  of  any  of  them  to  do  so.  That  is  not  the 
law,  but  this  error  was  cured  by  the  giving  of  the  second 
instruction  asked  by  the  defendant ;  the  latter  being  in  the 
nature  of  an  explanation  of  the  former,  rather  than  in  absolute 
contradiction  of  it. 

The  third  instruction  given  at  the  instance  of  the  defendant 
might  have  been  given,  with  the  modification  given  by   this 
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court  in  construing  the  lookout  statute,  to  the  effect  that,  in 
stock  cases,  objects  on  the  right  of  way  which  naturally  fall 
within  the  vision  of  the  keeper  of  the  lookout  are  to  be  re- 
garded as  the  subjects  of  the  lookout.  But  this  is  as  far  as 
this  court  has  gone  in  widening  the  scope  of  the  required 
lookout. 

Mainly  for  the  error  in  giving  the  second  instruction  asked 
by  the  plaintiff,  and  above  referred  to,  the  judgment   is 
versed,  and  the  cause  remanded  for  a  new  trial. 


St.  Louis  &  B.  Ry.  Co.  v.  Van  Hoorebeke  ^/  a/. 

{Supreme  Court  of  Illinois,  Oct,  24,  rgoi.) 
[61  N.  E.  Rep.  326.] 

Commencement  of  Operation  of  Road.* 

A  contract  for  the  conveyance  to  a  street  railroad  of  land  for  use 
as  a  right  of  way  provided  that  the  contract  should  be  void  unless 
the  road  were  completed  and  operated  by  May  1st.  While  the  formal 
opening  of  the  road  did  not  take  place  until  May  20th,  construction 
cars  carrying  passengers  had  been  run  on  the  road  as  early  as  May 
1st.  The  owners  of  the  land  knew  that  there  had  been  no  formal 
opening  up  to  May  15th,  on  which  date  they  attempted  to  declare  a 
forfeiture :  heldy  that  equity  would  not  enforce  a  forfeiture  of  the 
contract. 

Contract  of  Sale  of  Land  for  Right  of  Way — Presumption  That  Same 
Rights  Acquired  as  if  Land  Had  Been  Secured  by  Eminent  Domain. f 
Defendants,  who  were  the  owners  of  a  tract  of  land  that  was  low 
and  subject  at  times  to  overflow,  and  who  knew  well  the  character  of 
such  land,  contracted  with  a  street  railway  company  to  sell  it  land 
for  a  right  of  way  over  the  tract  in  consideration  of  the  benefits  to 
be  derived  from  the  construction  of  the  road.  In  order  to  construct 
an  embankment  for  the  rails,  excavations  were  made  alongside  of 
the  roadbed,  and  subsequently  the  ditches  filled  up  with  water.  The 
owners  contended  that  their  land  was  so  located  as  to  be  easily  made 
into  subdivisions  consisting  of  lots  and  streets,  that  the  excavations 
rendered  it  impossible  to  pass  the  road,  and  that  a  certain  strip  of 
land  had  been  rendered  useless  by  the  construction  of  the  road :  held, 
that  inasmuch  as  any  injury  to  the  owners  would  be  presumed  to  have 
been  within  the  contemplation  of  the  parties  when  the  contract  was 
made,  and  as  the  road  acquired  the  same  rights  and  privileges  as  if 
it  had  secured  the  land  by  eminent  domain,  injury  to  the  land  waa 
not  ground  for  denying  the  road  specific  enforcement  of  the  contract. 

Appeal  from  circuit  court,  St.  Clair  county. 

Suit  by  the  St.  Louis  &  Belleville  Railway  Company  aeainst 
Gustave  Van  Hoorebeke  and  another.  From  a  decree  in 
favor  of  defendants,  plaintiff  appeals.     Reversed. 

This  is  a  bill  for  specific  performance  and  to  enjoin   an 

*As  to  the -construction  of  grants  and  contractslimiting  time  within 
which  road  must  be  constructed,  see  7  Rap.  &  Mack's  Dig.  393  ct 
seq. ;  3  Id.  Ill  et  seq.  ;  19  Am.  &  Eng.  Enc.  Law  847  et  seq. 

fAs  to  the  construction  of  deeds  and  contracts  conveying  land  for 
railroad  right  of  way,  with  respect  to  the  estate  granted,  see  4  Rap. 
&  Mack's  Dig.  12;  7  Id.  78  et  seq.  ;  19  Am.  &  Eng.  Enc.  Law  842 
et  seq. 
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action  of  ejectment,  filed  on  January  20,  1900,  by  the  appel- 
lant company  against  the  appellees,  Gustave  Van  Hoorebeke 
and  Given  Campbell.  The  appellees  answered  the  bill,  deny- 
ing the  material  allegations  thereof.  Upon  a  hearing  of  the 
cause,  the  bill  was  dismissed  for  want  of  equity  by  the  trial 
court  at  the  costs  of  appellant,  and  a  temporary  injunction 
theretofore  granted  was  dissolved.  The  present  appeal  is 
prosecuted  from  said  decree.  The  bill  in  the  case  alleges  that 
the  complainant  therein,  the  St.  Louis  &  Belleville  Electric 
Railway  Company,  is  a  railroad  corporation  organized  under 
the  general  railway  act  of  the  state  of  Illinois :  that  it  was 
organized  for  the  purpose  of  building  and  operating  a  double 
track  electric  railway  between  the  cities  of  East  St.  Louis  and 
Belleville,  in  St.  Clair  county,  and  has  built  and  is  operating 
said  railway  between  said  points;  that  defendants,  the  present 
appellees,  before  the  construction  of  said  railway  owned  a 
tract  of  land  east  of  and  adjoining  the  village  of  Winstanley 
Park  and  south  of  the  St.  Clair  county  turnpike;  that  said 
land  was  in  a  direct  line  with  the  proposed  railway ;  that  on 
September  18,  1897,  the  complainant  and  defendants  entered 
into  a  written  contract  by  the  terms  of  which  it  was  agreed  as 
follows:  That,  for  and  in  consideration  of  the  cash  sum  of 
$1  in  hand  paid  to  said  parties  of  the  first  part  (appellees)  by 
the  said  party  of  the  second  part  (appellant),  and  for  the 
further  consideration  of  the  benefits  to  be  derived  by  the  par- 
ties of  the  first  part  from  the  construction  and  running  through 
their  lands  of  a  double  track  electric  railway,  and  for  the 
further  consideration  of  the  performance  of  the  conditions 
thereinafter  set  forth,  the  parties  of  the  first  part  thereby 
agreed  to  transfer  to  the  party  of  the  second  part,  its  suc- 
cessors or  assigns,  by  proper  conveyance,  the  clear,  unob- 
structed right  of  way  across  and  through  the  lands  of  the 
party  of  the  first  part,  described  as  a  part  of  survey  No.  777 
east  of  and  adjoining  Winstanley  Park,  and  south  of  the  Belle- 
ville rock  road,  so  called,  in  St.  Clair  county ;  said  right  of 
way  to  be  100  feet  wide,  50  feet  on  each  side  of  the  center  line 
of  said  railway,  as  now  located  and  shown  on  the  map  or  plat 
of  said  railway  attached  to  said  contract.  B>  the  terms  of 
said  agreement,  ''it  is  expressly  understood  and  agreed  that 
this  contract  is  made  upon  the  express  condition  that  the  said 
party  of  the  second  part,  its  successors  or  assigns,  shall 
within  twelve  months  from  the  date  hereof  completely  grade 
for  a  double  track  electric  railway  on  said  right  of  way,  and 
shall  on  or  before  the  ist  day  of  May,  A.  D.  1899,  construct 
and  operate  continuously,  regularly,  and  daily  a  double  track 
electric  railway  on  said  right  of  way,  and  that  said  right  of 
way  shall  only  be  used  for  electric  railway  purposes,  and  none 
other."  By  the  terms  of  the  contract  ** it  is  further  under- 
stood that  no  conveyance  of  said  right  of  way  shall  be  made 
until  said  grade  is  finished,  and  the  electric  railway  aforesaid 
in  daily   operation   over  said  right   of  way,  but  the  right  to 
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enter  and  grade  and  build  the  same  is  granted  the  party  of  the 
second  part,  its  successors  or  assigns,  and  unless  said  grading 
is  finished  within  the  time  specified,  of  twelve  months,  afore- 
said, and  said  electric  railway  shall  be  completed  and  in  daily 
operation  over  said  right  of  way  on  or  before  the  first  day  of 
May,  1899,  possession  shall  be  surrendered  by  said  electric 
railway  company,  or  its  successors  or  assigns,  if  taken  there- 
under, to  said  Campbell  and  Van  Hoorebeke,  their  heirs  or 
assigns,  and  this  instrument  shall  become  null  and  void ;  and 
if  at  any  time  said  electric  railway  company,  its  successors  or 
assigns,  shall  fail  or  neglect  to  continuously  operate  said  elec- 
tric railway  over  said  right  of  way,  then  their  possession  of 
said  property  shall  at  once  cease,  and  the  same  shall  revert  to 
said  Campbell  and  Van  Hoorebeke.*'  The  bill,  alleges  that 
the  appellant  complied  with  all  the  terms  and  conditions 
named  in  the  agreement.  The  bill  further  alleges  that  the 
appellees  have  refused  to  make  appellant  a  deed  of  convey- 
ance for  said  right  of  way  in  accordance  with  said  agreement, 
and  have  instituted  an  ejectment  suit  to  eject  appellant  from 
the  right  of  way  described  in  said  aereement.  On  May  15, 
1899,  the  appellees  addressed  a  letter  to  appellant,  in  which, 
after  reciting  a  portion  of  said  agreement  of  September  18, 
1897,  it  is  said:  ''Now,  inasmuch  as  you  have  failed  on  or 
before  the  first  of  day  May,  1899,  to  construct  and  operate  con- 
tinuously, regularly,  and  daily  a  double  track  electric  railway 
on  said  right  of  way,  we  hereby  declare  said  agreement  of 
September  18,  1897,  to  be  null  and  void,  and  hereby  notify 
you  to  vacate  said  right  of  way  and  surrender  possession 
thereof  to  the  undersigned  without  delay. '  *  This  letter  was 
received  on  the  next  day  after  it  was  written,  to  wit.  May  16, 
1899. 

Hamill  &  Borders,  for  appellant. 

G.  Van  Hoorebeke  and  Given  Campbell,  pro  se. 

MAGRUDER,  J.  (after  stating  the  facts).  This  is  a  bill 
filed  by  a  railway  company  to  enforce  the  specific  performance 
of  a  contract  to  convey  a  right  of  way  100  feet  wide  through 
a  tract  of  land  containing  between  70  and  80  acres.  The  case 
is  considered  upon  the  assumption  as  to  the  power  of  the 
company  made  by  counsel  on  both  sides,  as  hereinafter  indi- 
cated. 

Where  a  railroad  company  enters  into  a  contract  or  agree- 
ment for  the  conveyance  of  a  right  of  way,  which  it  has  the 
lawful  power  to  make,  such  contract,  when  made,  stands  on 
the  same  footing  as  other  contracts,  and  in  proper  cases  a  bill 
for  its  specific  performance  will  be  sustained  in  equity,  ig 
Am.  &  Eng.  Enc.  Law,  p.  856.  Where  such  a  corporation, 
having  power  under  the  law  to  do  so,  enters  into  an  ordinary 
contract  with  the  owner  for  the  sale  and  purchase  of  land 
to  be  used  for  a  right  of  way,  a  court  of  equity  can  decree  a 
specific  performance  of  such  contract.     Pom.  Cont.  (2d  Ed.) 
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S  32;  Ross  V.  Railroad  Co.,  77  111.  127;  Railroad  Co.  v.  Swin- 
ney,  38  Iowa,  182;  Railroad  v.  BabcoQk,  3  Cush.  228. 

The  appellees  oppose  the  specific  performance  of  the  con- 
tract made  by  them  upon  two  grounds:  First,  upon  the 
alleged  ground  that  the  defendant  did  not  finish  the  grading  of 
the  road,  and  construct  and  operate  the  road,  within  the  times 
limited  by  the  contract  of  September  18,  1897;  second,  upon 
the  alleged  ground  that  the  appellant  so  constructed  the  road, 
or  so  made  use  of  that  portion  of  the  right  of  way  lying  out- 
side of  the  railroad  bed,  as  to  injure  and  damage  the  balance 
of  the  tract  of  land  belonging  to  appellees,  out  of  which  the 
right  of  way  was  taken. 

I.  It  is  claimed  by  the  appellees  that  the  appellant  did  not 
finish  the  grade  or  grading  of  the  road  within  12  months  from 
the  date  of  the  contract;  that  is  to  say,  by  September  18, 
1898.  It  is  also  contended  by  the  appellees  that  appellant  did 
not  on  or  before  the  ist  day  of  May,  1899,  construct  and 
operate  continuously,  regularly,  and  daily  a  double  track 
electric  railway  on  said  right  of  way.  It  is  not  claimed  that 
said  right  of  way  has  been  used  for  any  other  than  electric 
railway  purposes.  It  is  clear,  under  the  authorities  above 
referred  to,  and  upon  the  assumption  heretofore  and  herein- 
after indicated,  that,  if  the  appellant  has  complied  with  the 
conditions  of  its  contract,  it  is  entitled  to  a  specific  perform- 
ance of  the  same.  We  think,  after  a  careful  examination  of 
the  evidence,  that  the  appellant  has  complied  with  the  terms 
of  its  contract.  The  grading  of  the  road  for  a  double  track 
electric  railway  was  substantially,  if  not  completely,  finished 
within  one  year  after  September  t8,  1897;  that  is  to  say,  by 
September  18,  1898.  Also  a  double  track  electric  railway  was 
constructed  on  said  right  of  way  and  operated  continuously, 
regularly,  and  daily  by  the  ist  day  of  May,  1899.  It  is  unnec- 
essary for  us  to  discuss  or  analyze  all  the  testimony  upon  this 
subject.  The  witnesses  upon  the  part  of  the  appellant  are 
John  A.  Day,  president  of  the  appellant  railway  company; 
James  A.  Tiernan,  chief  engineer  for  the  railway  company, 
and  a  civil  engineer  by  profession;  and  A.  C.  Thompson, 
superintendent  of  the  railway  company,  who  also  superin- 
tended the  construction  of  the  power  house  and  line  work  of 
the  road.  These  witnesses  testify,  from  actual  knowledge, 
that  the  grading  and  construction  and  operation  of  the  road 
were  finished  within  the  time  specified  in  the  contract.  The 
only  testimony  on  the  other  side  is  that  of  the  appellees.  Van 
Hoorebeke  and  Campbell,  who  were  not  present  at  the  con- 
struction of  the  road,  and  knew  nothing  about  its  construction 
and  operation  until  after  the  road  was  finished.  The  appel- 
lees are  lawyers  by  profession.  The  contract  of  September 
18,  1897,  was  drawn  by  Mr.  Campbell  himself.  Their  testi- 
mony, so  far  as  it  is  contradictory  of  the  three  witnesses  for 
the  appellant,  merely  relates  to  conversations  claimed  to  have 
been  had  in  the  course  of  negotiations  between  the   parties 
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after  May  15,  1899.  with  one  or  more  of  the  ofiBcers  of  the 
appellant  company.  It  is  admitted  by  the  appellees  them- 
selves in  their  brief  filed  in  the  case  that  the  road  was  finished 
and  in  operation  on  May  20,  1899.  Appellees  say  in  their 
brief:  **From  the  evidence  it  is  clear  that  there  was  no  opera- 
tion of  this  road  ^continuously,  regularly,  and  daily,  of  a  double 
track  railway,' as  contemplated  by  the  contract,  until  May 
20.  1899,  and  after."  We  do  not  deem  it  necessary  to  discuss 
the  question  whether  time  is  made  of  the  essence  of  the  con- 
tract here  in  controversy  or  not.  There  is  no  express  stipula- 
tion in  the  contract  which  in  terms  makes  time  of  the  essence 
of  the  contract.  If  time  is  of  its  essence,  it  is  only  impliedly 
so,  and  because  its  terms  indicate  such  to  have  been  the  real 
intention  of  the  parties.  Miller  v.  Rice,  133  111.  315,  24  N.  E. 
543.  The  evidence  shows  clearly  that  by  the  ist  day  of  May, 
1899,  the  appellant  had  expended  in  the  construction  of  this 
road,  including  the  right  of  way  over  the  land  of  appellees, 
the  sum  of  about  $400,000.  The  evidence  of  one  of  the 
appellees  shows  that  if  there  was  any  failure  on  the  part  of 
appellant  to  complete  the  construction  and  operation  of  the 
road  by  the  ist  day  of  May,  1899,  such  failure  was  known  to 
appellees  on  that  date.  Mr.  Campbell  says  in  his  testimony: 
** Somebody  told  me  about  the  ist  of  May,  189Q,  that  they 
had  thrown  up  a  high  embankment  over  my  land,  and  the  cars 
were  not  running."  Notwithstanding  this  knowledge,  appel- 
lees waited  until  the  15th  day  of  May  before  making  any 
objection  or  complaint  on  account  of  the  supposed  default  of 
the  appellant.  Upon  that  day  or  the  next  day  they  gave 
notice  declaring  the  agreement  of  September  18,  1897,  to  be 
null  aiid  void,  and  notifying  appellant  to  vacate  the  right  of 
way  and  surrender  the  possession  to  them.  It  will  be  observed 
that  the  notice  given  by  the  appellees  on  May  15  or  May  16, 
1899,  does  not  call  upon  the  appellant  to  finish  the  road,  or 
its  construction  or  operation,  within  any  fixed  time,  whether 
reasonable  or  not.  It,  in  substance,  declares  an  absolute  for- 
feiture of  the  contract,  notwithstanding  the  admission  by  the 
appellees  themselves  that  the  road  was  completed  and  in  full 
operation  by  the  20th  day  of  May,  1899.  A  court  of  equity 
abhors  forfeiture.  In  Voris  v.  Renshaw,  49  111.  425,  we  said 
(page  4.^^):  ** The  law  does  not  favor  forfeitures,  and  their 
prevention  is  within  the  protecting  care  of  equity  whenever 
wrong  or  injustice  will  result  from  their  enforcement;  and  to 
prevent  their  enforcement  affords  a  large  share  of  equity  juris- 
diction. »  *  *  Inasmuch  as  equity  does  not  favor  for- 
feitures, but  refuses  to  enforce  them,  unless  it  be  to  promote 
justice  and  to  prevent  the  perpetration  of  injustice  and  wrong, 
a  clear  case,  appealing  to  the  principles  of  justice,  must  be 
made  out  before  a  forfeiture  will  be  enforced  in  that  tribunal. " 
While  it  may  be  true  that  the  formal  opening  of  the  road  did 
not  take  place  until  May  20.  1899,  the  evidence  shows  that  the 
grading  was  completed  within   the  year  specified  in  the  con- 
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tract,  and  that  the  road  was  operated,  certainly  as  early  as 
May  I,  1899.  and  before  that  time,  by  the  running  of  one  or 
more  construction  cars  upon  the  track,  which  construction 
cars  also  carried  passengers.  Appellees  permitted  appellant  to 
take  possession  of  the  ground,  which  they  agreed  to  convey  to 
it  for  a  right  of  way.  and  to  spend  an  immense  amount  of 
money  in  grading  the  road,  in  laying  rails,  in  building  a  power 
house,  in  erecting  poles  necessary  to  hold  the  wires  used  in 
the  construction  of  an  electric  railway,  in  stringing  the  wires, 
and  in  otherwise  perfecting  the  construction  of  the  road. 
They  permitted  appellant  to  do  this  for  i  s  days  after  they  knew 
of  what  they  claim  to  have  been  a  default  on  the  part  of  appel- 
lant. Under  these  circumstances,  it  certainly  would  be  a 
great  wrong  and  injustice  to  the  appellant  to  enforce  a  for- 
feiture of  this  contract. 

2.  The  second  ground  upon  which  the  appellees  refuse  to 
comply  with  the  contract  to  convey  the  right  of  way  is  that 
appellant  has  injured  the  balance  of  their  property  by  the 
way  in  which  the  road  has  been  constructed.  The  evidence 
shows  that  the  land  belonging  to  appellees  was  low  and  subject 
at  times  to  overflow.  There  was  a  lake  near  it.  the  waters  of 
which  sometimes  backed  up  upon  the  land.  In  order  to  con- 
struct a  roadbed  across  the  land,  it  was  necessary  to  raise  the 
roadbed  above  the  level  of  the  land  on  either  side  of  it.  In 
other  words,  the  grading  of  the  road  was  necessarily  from  two 
to  four  feet  above  the  surface  of  the  eround.  The  character 
of  the  ground  was  well  known  to  the  appellees,  who  were  the 
owners  of  it,  and  it  must  have  also  been  known  to  them  that 
the  construction  of  the  roadbed  in  the  manner  thus  indicated 
was  made  necessary  by  the  character  of  the  land  itself.  In 
order  to  get  earth  or  dirt  for  the  construction  of  the  roadbed, 
appellant  was  obliged  to  make  excavations  or  dig  ditches 
alongside  of  the  roadbed.  These  ditches,  when  the  water 
backs  up  upon  the  land,  are  filled  with  water.  Appellees 
complain  that  on  account  of  these  ditches,  and  on  account  of 
the  elevation  of  the  roadbed  above  the  surface  of  the  ground, 
it  is  impossible  for  them  to  cross  the  right  of  way,  agreed  to 
be  conveyed  to  appellant,  from  one  part  of  their  land  to 
another.  As  we  understand  the  evidence,  no  fault  is  found 
with  the  construction  of  the  road  itself.  The  complaint  is 
that  the  ditches  were  dug,  and  that  they  are  filled  at  times 
with  water.  It  is  to  be  observed,  however,  that  these  ditches 
are  not  dug  upon  the  land  of  appellees,  but  within  the  100 
feet,  constituting  the  right  of  way,  which  appellees  agreed  to 
convey  to  appellant.  The  elevation  of  the  roadbed,  and  the 
digging  of  the  ditches  made  necessary  in  order  to  get  earth  for 
the  construction  of  the  roadbed,  were  acts  performed  by 
appellant  upon  its  own  ground,  or  the  ground  for  which  it 
held  a  contract  of  purchase.  Appellees  furthermore  claim 
that  their  land  is  so  located  as  to  be  easily  made  into  a  sub- 
division, consisting  of  lots,  blocks,  and  streets.     The  evidence 
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shows  that  the  tract  of  land  from   which   the  right  of  way  is 
taken  has  been  under  cultivation  as  farm   land,  and  that  1 1; 
acres  of  it  have  been  used  as  a  pasture.     There  is  no  proof 
whatever  that  any  subdivision   was  ever  made  of  the  land,  or 
that  it  was  ever  platted  into  lots  or  blocks  or  streets  or  alleys. 
If  the  appellees  desired  to  reserve  the  right  to  build  crossini^s 
across  the  right  of  way  and  across  the  roadbed  of  the  appel- 
lant, they  should  have  embodied  such  a  provision  in  the  con- 
tract.    There  is,  however,  no  such  provision  in  the  contract. 
Appellees  complain  that  north  of  the  right  of  way  agreed  to 
be  conveyed  to  the  appellant  there  is  a  strip  of  land  belonging 
to  them  only  60  feet  wide,  and  that  this  strip  is  practically 
made  useless  to  them   by  the  construction  of  the  road.     It 
appears  from  the  evidence,  however,  that  a  map  or  plat  of 
the  railway  was  attached  to  the  contract  itself,  which  showed 
that  a  narrow  strip  of  60  feet  would  remain  north  of  the  road- 
bed.    Appellees  were  fully  advised  of  this  fact,  therefore,  be- 
fore entering  into  the  contract.     Appellees  seem  to  reeard 
their  contract  as  one  which  provides  for  the  laying  of  tracks 
by  a  street  railroad  company   in  a  street  where  access  can  be 
had  to  the  cars  at  every  crossing.     But  here  there  was  no 
street,  and  there  was  an  agreement  for  an  absolute  conveyance 
to  the  appellant  of  a  clear,  unobstructed  right  of  way,  100  feet 
wide,  across  the  land  of  the  appellees.     Undpr  the  statute  in 
pursuance  of  whose  provisions  the  appellant  company  claims 
to  have    been    organized,    and    whose    organization  there- 
under  is   not    denied    by  appellees,    appellant  would   have 
the  right  to   fence  its  right  of  way.     The  matter  of  cross- 
ing the  right  of  way  and  of  crossing  the  roadbed  is  a  sub- 
ject    for    future    consideration.      We    are    of     the    opinion 
that  the  elevation  of  the  roadbed  above  the  surface  of  the 
ground   in   the    manner  above  stated,    and  the  settling  of 
water  in  the  places  where  appellant  has  made  excavations  for 
dirt  to  construct   its  roadbed,  are  not  circumstances  which 
justify  the  appellees  in  refusing  to  comply  with  their  contract. 
Such  damage  as  may  accrue  to  the  land  of  appellees  from 
these  circumstances  must  be  regarded  as  having  been  taken 
into  consideration  when  the  contract  to  convey  was  made. 
They  merely  create  a  difficulty  of  access  from  one  part  of  the 
land  to  another.     Railroad  Co.  v.  Bugbee,  184  111.  3i;3,  56  N. 
E.  386.     Where  a  railroad  company  obtains  a  right  of  way  by 
purchase  from  the  landowner,  having  power  under  the  con- 
stitution and  law  to  do  so,  all  the   incidents  attach  to  such 
right   as  are  acquired  by  eminent  domain  when  the  right 
of  way    is  obtained   by  condemnation;    it  being    conceded 
or  established  that  such  company   can   lawfully  exercise  the 
power  of  eminent  domain.     In  other  words,  a  railroad   com- 
pany acquires  the  same  rights  and   privileges  under  a  private 
grant  as  to  the  construction  and  operation  of  its  road  as  under 
a  right  of  way  acquired  bv  condemnation,  where  it  has  the 
power  under  the  law  to  receive  by  grant  and  to  acquire  by 
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condemnation.  Had  this  right  of  way  been  lawfully  acquired 
by  condemnation,  appellees  would  have  received  compensa- 
tion for  the  value  of  the  strip  of  land,  and  also  an  assessment 
of  all  damages  to  the  residue  of  their  tract  to  result  from  the 
construction  and  operation  of  the  road.  ''The  rule  is  that  the 
appraisement  of  damages  in  a  case  of  condemnation  embraces 
all  past,  present,  and  future  damages  which  the  improvement 
may  thereafter  reasonably  produce."  Railway  Co.  v.  Smith, 
III  111.  363.  Here  the  strip  of  land  is,  by  the  terms  of  the 
contract,  to  be  conveyed  for  the  purpose  of  a  railroad  right  of 
way,  and  for  the  purpose  of  constructing  and  operating  thereon 
a  double  track  electric  railway.  Hence  the  contract  is  to  be 
construed,  under  the  assumption  hereinafter  specified,  as 
permitting  and  authorizing  the  use  of  which  the  appellees 
complain.  As  was  said  in  Railway  Co.  v.  Smith,  supra: 
^'A  mere  conveyance  of  a  tract  of  land  might  not  give  to  the 
grantee  the  right  to  make  any  use  of  it  which  would  injuriously 
affect  any  other  land,  for  the  law  would  attach  the  same  con- 
dition as  in  general  exists  with  respect  to  the  holding  of  all 
land, — that  the  owner  shall  so  use  it  as  not  to  produce  injury 
to  another;  but  in  the  case  before  us  there  is  the  grant  for  this 
very  use  itself,  which  will  injuriously  affect  other  land,  and 
for  no  other  use."  In  Conwell  v.  Railroad  Co.,  8i  111.  232, 
it  was  held  that  where  a  party  executes  a  contract  with  a  rail- 
way company,  agreeing  to  release  and  convey  a  right  of  way 
for  its  road  over  any  lands  owned  by  him,  as  soon  as  the  road 
is  located,  he  will  not  be  entitled  to  any  damages  by  the  con- 
struction of  the  road  over  any  of  his  lands.  The  doctrine  is 
thus  stated  by  the  appellate  court  of  this  state  in  Railroad 
Co.  V.  Anderson,  73  111.  App.  621:  ''Cases  between  a  railroad 
company  and  a  grantor  or  condemnee  fall  in  the  same  class. 
In  such  cases  the  consideration  for  the  grant  or  the  damages 
assessed  on  condemnation  include,  once  for  all,  the  full  com- 
pensation to  be  paid  for  any  lawful  use  that  fairly  falls  within 
the  terms  of  the  grant  or  the  specifications  of  the  condemna- 
tion." It  is  true  that  in  the  present  case  the  appellees  did 
not  receive,  as  consideration  for  the  contract,  an  amount  of 
money  equal  to  the  value  of  the  strip  of  land  to  be  conveyed. 
The  consideration  is  expressed  to  be  $1  in  hand  paid,  and  the 
benefits  to  be  derived  by  appellees  from  the  construction  and 
running  through  their  lands  of  a  double  track  electric  railway, 
and  for  the  further  consideration  of  the  performance  of  the 
conditions  already  mentioned.  The  benefits  here  referred  to 
are  the  general  benefits  to  result  from  the  construction  of  the 
road.  Wherever  a  special  benefit  is  to  be  derived,  as  from 
the  construction  of  a  depot  at  a  particular  place,  or  from  the 
location  of  a  crossing  over  the  roadbed  at  a  particular  point, 
it  should  be  specified  in  the  contract  itself;  but  this  was  not 
done  in  the  present  case.  Where  a  right  of  way  is  purchased 
by  a  railroad  company,  the  same  duty  as  to  the  construction 
of  its  road  and  the   building  of  necessary  culverts,  embank- 
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ments,  fences,  etc.,  rests  upon  the  company  ^s  would  have 
existed  if  the  land  had  been  taken  under  the  ri^ht  of  eminent 
domain.  Hortsman  v.  Railroad  Co.,  i8  B.  Mon.  218;  Smith 
V.  Railroad  Co.,  63  N.  Y.  58. 

Upon  the  whole,  after  a  careful  consideration  of  this  record, 
we  are  of  the  opinion  that  the  appellant  was  entitled  to  a 
decree  specifically  enforcing  the  contract  made  with  it  by  the 
appellees,  and  that  the  circuit  court  erred  in  dismissing  the 
appeal.  Nothing  herein  contained,  however,  is  intended  to 
conflict  with  the  doctrine  of  the  following  cases:  Harvey  v. 
Railway  Co.,  174  111.  295,  51  N.  E.  163;  Dewey  v.  Railway 
Co.,  184  111.  426,  56  N.  E.  804;  Railway  Co.  v.  Harvey,  178 
111.  477,  53  N.  E.  331.  In  this  case  counsel  on  both  sides 
assume  that  this  electric  railway  company  has  power  to 
receive  a  donation  or  conveyance  of  a  right  of  way,  and  to 
condemn  land  for  such  right  of  way.  We  pass  no  opinion 
upon  this  subject,  as  it  is  not  a  contested  question,  but  have 
considered  the  case  as  presented  by  counsel.  When  a  disputed 
question  arises  as  to  the  existence  of  such  power,  we  do  not 
intend  to  bq  cut  off  from  considering  it  by  anything  here  said. 
We  merely  hold  that,  assuming  such  power  to  exist,  because 
counsel  on  both  sides  seem  to  concede  it  in  this  case,  we  do 
not  think  that  appellant  has  so  failed  to  perform  its  contract, 
or  has  performed  it  in  such  an  improper  manner,  as  to  justify 
appellees  in  refusing  to  execute  a  deed  to  it. 

Accordingly  the  decree  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  to  that  court  for  further  proceedings  in 
accordance  with  the  views  herein  expressed.  Reversed  and 
remanded. 


Hord  v.  Southern  Ry.  Co. 

{Supreme  Court  of  North  Carolina^  Dec,  10 y  igoi») 

[40  S.  E.   Rep.  69.] 

Killing  of  Trespasser — Evidence  That  Track  Was  Used  as  Footpath.* 

In  an  action  ag^ainst  a  railroad  company  for  the  killing-  of  a  persoa 
•n  the  track,  evidence  that  the  track  is  used  by  the  public  as  a  walk- 
way is  admissible. 

Instructions— Intoxication  as  Contributory  Negligence. 

In  an  action  against  a  railroad  company  for  killing-  on  the  track  a 
person  shown  to  have  been  intoxicated,  an  instruction  that  the 
deceased  was  guilty  of  contributory  negligence  unless  he  was  in  a 
** helpless  condition"  was  not  prejudicial  in  omitting  the  word  *'ap- 
parently'*  before  *' helpless  condition.** 
Same— Negligence — Question  for  Jury. 

Plaintiff's  intestate  was  seen  on  defendant's  track  in  a  drunken 
condition.  The  next  morning  he  was  found  lying  lengthwise  with 
the  track  on  the  end  of  the   cross-ties   outside  the  rail,  with  his  head 

*As  to  the  duties  and  liabilities  of  railroad  companies  with  respect 
to  licensees  walking  on  or  crossing  railroad  tracks,  see  Morgan  v. 
Wabash  R.  Co.  (Mo.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  372  et  seq., 
and  extensive  note,  394  et  seq. 
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and  one  arm  crushed,  and  with  grease  on  his  hair,  face,  and  clothing^ : 
A^ldy  that  the    questions    whether   he    was   killed   by  a  train  and  the 
negligence  of  the  railroad  company  were  for  the  jury. 
Cook,  J.,  dissenting. 

Appeal  from  superior  court,  Gaston  county;  Starbuck, 
Judge. 

Action  by  J.  G.  Hord  against  the  Southern  Railway  Com- 
pany. From  a  judgment  in  favor  of  the  plaintiff,  the  defend- 
ant appeals.     Affirmed. 

Geo.  F.  Bason  and  A.  B.  Andrews,  Jr.,  for  appellant. 
A.  G.  Mangum,  for  appellee. 

FURCHES,  C.  J.  This  is  an  action  for  damages  upon  the 
allegation  that  the  plaintiff's  intestate  was  killed  by  the  neg- 
ligence of  the  defendant.  The  intestate  was  seen  between  8 
and  9  o'clock  the  night  he  was  killed,  in  a  drunken  condition, 
lying  on  the  ground  near  the  defendant's  railroad  track, 
asleep.  He  was  aroused  from  his  sleep  by  some  friends,  who 
helped  him  up  and  upon  his  feet.  These  friends  started  him 
home,  which  was  only  a  few  hundred  yards  off,  and  went  with 
him  a  part  of  the  way,  which  was  down  the  track  of  the  rail- 
road, and  would  have  gone  with  him  all  the  way  home,  but 
he  objected,  saying  that  he  could  take  care  of  himself.  This 
was  near  the  corporate  boundary  line  of  the  town  of  Kings 
Mountain,  and  the  next  morning  he  was  found  dead  a  short 
distance  outside  of  the  corporate  limits.  When  found,  he 
was  lying  lengthwise  with  the  track  of  the  road,  on  the  end  of 
the  cross-ties  outside  of  the  rail,  with  the  top  of  his  head 
crushed,  a  hole  torn  in  his  jaw,  his  arm  crushed  above  the 
elbow  and  severed  from  the  body,  except  a  little  piece  of  skin, 
with  grease  on  his  hair,  face,  and  clothing.  No  one  saw  him 
killed,  so  far  as  the  evidence  showed.  It  was  in  evidence  that 
the  passenger  train  of  the  defendant  passed  over  that  road 
shortly  after  1 1  o'clock  the  night  the  intestate  was  killed, 
going  south,  and  running  at  the  rate  of  about  30  miles  an  hour. 
There  was  evidence  that  there  were  two  crossings, — one  some 
^o  yards  before  reaching  the  place  where  the  intestate  was 
killed,  and  the  other  some  300  yards  further  on.  There  was 
evidence  tending  to  show  that  the  whistle  was  not  sounded, 
and  that  a  man  on  the  track  where  the  intestate  was  killed 
could  have  been  seen  for  250  yards,  by  reason  of  the  headlight 
of  the  engine,  if  there  had  been  a  proper  lookout. 

There  are  but  three  exceptions.  One  is  as  to  evidence  as 
follows:  ''Question.  Do  people  walk  along  the  track  at  that 
time?**  This  question  was  allowed  over  the  objection  of  the 
defendant,  and  defendant  excepted,  and  was  answered  as  fol- 
lows: **Yes,  sir;  they  walk  there  every  day, — the  people 
from  the  mill.**  We  cannot  sustain  this  exception.  McCall 
V.  Railway  Co.  (at  this  term)  40  S.  E.  67. 

The  next  exception  is  as  follows:  ''(a)  Inasmuch  as  it 
appears  that  the   intestate    was  negligent,   I  charge  you  to 
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answer  the  second  issue  'Yes,'  unless  you  find  that  he  was  in  a 
helpless  condition;  and  the  burden  is  on  the  plain  tifi  to  satisfy 
you  by  a  preponderance  of  the  evidence  that  his  intestate  was 
in  a  helpless  condition ;  but,  if  you  are  so  satisfied,  you  will 
answer  the  second  issue  *No/ "  The  usual  charge  is:  **If 
he  is  in  an  apparently  helpless  condition.'*  But,  as  the 
burden  of  showing  this  fact  was  upon  the  plaintiff,  we  do  not 
see  that  the  defendant  has  cause  to  complain,  supposing  there 
may  be  a  shade  of  difference  between  them,  and,  if  there  is 
not,  the  charge  of  the  court  is  sustained  by  McCall  v.  Railway 
Co.  (at  this  term)  40  S.  E.  67,  and  authorities  there  cited. 
Brinkley  v.  Railroad  Co.,  126  N.  C.  88,  35  S.  E.  238. 

The  next  exception  is  to  the  refusal  of  the  court  to  nonsuit 
the  plaintiff  at  the  close  of  the  evidence,  and  this  exception  is 
grounded  principally,  as  we  understand,  upon  the  fact  that, 
as  the  intestate  was  not  found  upon  the  track,  it  could  not  be 
presumed  that  he  was  killed  by  the  defendant's  train;  and, 
further,  as  he  was  not  found  on  the  track  of  the  road,  it  could 
not  be  inferred  or  presumed  from  the  fact  that  he  was  killed 
that  the  engineer  was  negligent  in  not  seeing  him  and 
stopping  the  train.  But  this  exception  seems  to  be  answered, 
and  the  court  sustained,  by  Powell  v.  Railway  Co.,  125  N.  C. 
370.  34  S.  E.  530,  and  Cox  v.  Railroad  Co.,  123  N.  C.  604, 
31  S.  E.  848,  and  other  cases. 

Affirmed. 

COOK,  J.  (dissenting).  Plaintiff's  intestate  was  foond, 
soon  in  the  morning,  dead,  lying  upon  the  cross-ties  near  the 
rail  of  defendant  company's  track,  with  a  wound  on  his  jaw, 
marks  on  his  face,  a  hole  in  his  head  (where  his  skull  had 
been  broken  in)  ** bigger  than  a  hen's  egg,  *  ♦  *  his  arm 
cut  off  right  at  the  elbow,  with  oil  on  his  coat,  in  his  hair,  and 
on  his  face."  During  the  night  before,  he  was  found  near 
the  railroad  track  by  some  friends,  in  a  drunken  condition, 
and  they  started  him  on  his  way  home,  a  short  distance  away. 
He  was  lying,  when  found  next  morning,  not  at  or  near  a 
public  crossing,  but  was  50  yards  from  the  nearest  and  300  or 
400  yards  from  the  next  nearest  public  crossing;  that  is,  he 
was  between  them.  There  is  no  evidence  showing  how,  by 
whom  or  what,  why,  or  under  what  circumstances  he  was 
killed.  His  condition  and  position  were  the  only  circum- 
stances from  which  the  jury  could  infer  that  he  was  killed  by 
defendant  company's  train.  Assuming  that  the  jury  were 
justified  in  finding  that  he  was  killed  by  one  of  the  trains 
passing  during  that  night,  then  we  are  confronted  with  the 
proposition :  Is  negligence  presumed  from  the  mere  fact  that 
a  man  is  killed  by  a  train  at  a  point  on  the  railroad  where  the 
public  have  no  right  in  common  with  the  railroad  company? 
If  so,  the  demands  for  rapid  travel  and  speedy  carriage  of 
freight,  pressed  upon  railroad  companies  by  the  necessities 
and  requirements  of  this  progressive  age  and  a  constantly 
increasing  commerce,   must   be  denied  in  deference  to  the 
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trespasser  or  drunkard  who  may  choose  to  appropriate  to  his 
own  use  the  right  of  way  rightfully  owned  by  another,  to  the 
annoyance,  hindrance,  and  damage  of  those  who  have  paid  a 
valuable  consideration  for  the  passage  of  themselves  and  car- 
riage of  their  freight  over  the  same  in  a  stated  length  of  time, 
as  regulated  by  the  schedules.  Why  license  and  demand 
rapid  transit,  and  then  punish  it  with  a  presumption  if  it  is 
obeyed?  The  presumption  of  law  is  that  the  exercise  of  a 
right  or  duty  is  rightfully  and  lawfully  done,  and  the  contrary 
must  be  shown.  The  engineer  of  a  train  is  entitled — has  a 
right — to  presume  that  the  track  is  clear,  and,  except  at  pub- 
lic crossings,  or  such  places  where  others  have  a  right  in  com- 
mon, his  chief  concern  is  to .  look  out  for  obstructions  or 
defects  in  the  road  in  defense  and  protection  of  his  passengers 
and  cargo,  and  not  for  the  safety  of  those  who  deem  their 
bodies  and  lives  of  so  little  value  as  to  willfully  and  wantonly 
thrust  them  in  dangerous  places  and  in  perilous  conditions. 
Why  should  the  law  impose  a  special  duty  upon  railroad 
companies  to  maintain  a  lookout  with  the  view  of  promoting 
the  safety  of  such  persons?  If  the  engineer  discovers  such  a 
person  on  the  track  in  an  apparently  helpless  condition,  then 
it  is  his  duty  to  use  every  available  means,  consistent  with 
the  safety  of  his  passengers,  to  prevent  injury  to  him.  In 
Murch  V.  Railway  Co.,  78  Hun,  601,  29  N.  Y.  Supp.  490, 
deceased  was  in  an  intoxicated  condition,  wandered  upon 
defendant's  track  in  the  city  of  Rochester,  and  fell  or  volun- 
tarily laid  down  upon  the  track,  and  went  to  sleep,  and  was 
run  over  and  killed  by  one  of  the  passing  trains  in  the  after- 
noon. When  the  train  was  within  400  or  500  feet,  the  brake- 
man  upon  the  engine  discovered  an  object  upon  the  track, 
but  was  not  able  to  determine  what  it  was.  He  called  the 
engineer's  attention  to  it,  and  he  was  not  able  to  distinguish 
what  it  was,  until  the  engine  was  within  200  or  250  feet,  when 
he  discovered  that  the  object  was  a  man.  He  immediately 
reversed  his  engine,  gave  the  signal  to  apply  the  brakes,  and 
did  all  he  could  to  stop  the  train  before  reaching  him,  but 
failed.  The  court  held  that  it  was  not  the  duty  of  the  engi- 
neer to  slow  up  or  stop  his  train  before  he  became  aware  that 
the  object  upon  the  track  was  a  human  being.  He  had  the 
right  to  assume,  in  the  first  instance,  that  if  it  was  a  man, 
he  would  leave  the  track.  In  Smith  v.  Fordyce  (Tex.  Sup.) 
18  S.  W.  663,  where  the  evidence  showed  that  the  deceased, 
while  intoxicated,  trespassed  upon  the  railroad  track  in  the 
night,  sat  down  beside  the  track,  and  fell  asleep,  and  was 
struck  and  killed  by  a  passing  train,  the  court  held  that  the 
railroad  company  would  not  be  liable  unless  its  servants,  after 
seeing  his  peril,  took  no  steps  to  avoid  the  accident,  and,  if 
they  did  not  see  him  in  time  to  avoid  the  accident,  the  railroad 
would  not  be  liable.  In  Sullivan  v.  Railway  Co.  (Tex.  Civ. 
App.)  36  S.  W.  1020,  1022,  plaintiff's  pleadings  alleged  that 
deceased,  when  killed,  was  lying  on  defendants'  track  asleep 
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and  unconscious,  in  a  helpless  condition  being  in  a  state  of 
intoxication.  The  court  held  that  deceased,  being  on  the 
track  in  such  a  condition,  was  negligent,  and,  in  order  to  fix 
liability  on  defendant,  it  was  necessary  to  show  that  its  serv- 
ants saw  deceased  on  the  track  in  time  to  have  avoided  his 
death,  and  their  failure  then  to  use  proper  care  to  prevent  it. 
In  this  case  there  is  no  evidence  to  show  that  he  was  on  the 
track  in  any  position,  whether  standing,  walking,  running, 
lying  down,  or  otherwise.  Nor  is  there  any  evidence  that  he 
was  seen  by,  or  could  have  been  seen  and  recognized  as  a  man 
by,  the  engineer,  had  he  been  keeping  a  vigilant  lookout;  or, 
if  he  got  on  the  track  in  front  of  the  engine,  there  is  no  evi- 
dence to  show  whether  he  was  on  it  when  the  engine  came  in 
sight,  or  got  on  it  just  as  it  came  near  to  him,  or  attempted 
to  do  so,  and  was  injured  in  the  attempt.  From  the  condi- 
tion in  which  he  was  found,  the  natural  inference  is  that  he 
was  not  on  the  track,  otherwise  his  body  would  have  shown 
greater  mutilation;  or,  should  he  have  been  lying  upon  or 
near  the  track  in  such  a  way  that  the  engineer  might  have 
seen  the  object,  and  taken  it  to  be  a  bundle  of  paper,  rubbish, 
or  coat  (as  was  the  case  in  Railroad  Co.  v.  Kelly,  35  C.  C.  A. 
571,  93  Fed.  745),  then  it  would  not  have  been  his  duty  to 
stop  the  train.  Any  of  these  conditions  may  or  may  not  have 
existed,  and,  in  the  absence  of  any  evidence,  it  cannot  be 
sound  law  to  presume  negligence,  and  cast  the  burden  of  proof 
upon  the  party  who,  in  all  other  business  enterprises,  is  pre- 
sumed to  be  innocent.  Nor  is  it  tenable  to  substitute  sus- 
picion for  evidence ;  for  it  is  held  that  **there  is  no  presumption 
in  this  state  of  negligence  against  railroad  companies  upon 
simple  proof  of  injuries  or  death  caused  by  their  trains" 
(Upton  V.  Railroad  Co.,  128  N.  C.  17.^,  on  page  176,  38  S.  E. 
737),  which  I  conceive  to  be  the  true  and  sound  doctrine,  and 
to  which  I  shall  strictly  adhere.  Then,  applying  this  rule  in 
this  case,  the  record  failing  to  show  any  evidence  establishing 
negligence,  his  honor  should  have  sustained  the  motion  to 
nonsuit  the  plaintiff. 


McCall  v.  Southern  Ry.  Co. 

(Supreme  Court  0/ North  Carolina,  Dec,  10^  igoi.) 

[40  S.  E.  Rep.  67.] 

Accident  on  Track — Evidence  of  Use  of  Track  as  Pathway.* 

In  an  action  against  a  railroad  company  for  injuries  to  a  person  on 
the  track,  evidence  that  the  track  at  the  place  in  question  was  much 
used  as  a  walkway  by  the  public  was  properly  received. 

Waiver  of  Rights  under  Motion  for  Nonsuit. 

Under  Acts  1901,  c.  594,  providing  that  a  defendant  introducing' 
evidence  after  moving-  for  a  nonsuit  thereby  waives  his  rights  under 
the  motion,  a  defendant  who  introduces  evidence  after  moving  for 
a  nonsuit  cannot,  on  appeal,  assign  as  error  the  court's  ruling  thereon. 

♦Extensive  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  394  et  seq. 
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Duty  to  Stop  Train  When  Person  on  Track  Is  Apparently  Unconscious 
of  Danger.* 
In  an  action  ag^ainst  a  railroad  company  for  injuries  to  a  person  on 
the  track,  an  instruction  was  proper  that,  if  a  grown  person  is  evi- 
dently inattentive  to  the  approach  of  a  train,  and  in  a  position  of 
such  apparent  danger  that  ordinary  prudence  could  not  extricate  her, 
it  is  the  duty  of  the  engineer  to  warn  her  at  once  by  signal,  and  stop 
the  train,  if  necessary  to  save  her,  if  he  could  do  so  by  the  exercise 
of  proper  care. 

Hdrmless  Error  in  Instructions  as  to  Duty  to  Person  on  Track. 

An  instruction  in  an  action  for  injuries  to  a  person  on  the  track, 
which  authorized  a  recovery  if  plaintiff  was  in  a  position  of  evident 
peril  from  which  ordinary  care  on  her  part  would  not  save  her,  and 
defendant  saw  her,  or  *^ could  have  seen  her  position,  by  keeping  a 
proper  lookout,"  in  time  to  give  warning  or  stop  its  train,  and  it  did 
not  do  so,  is  not  prejudicial  to  defendant  in  containing  the  statement 
if  it  **could  have  seen  her  position  by  keeping  a  proper  lookout,*' 
where  the  engineer  testified  he  saw  plaintiff  in  time  to  have  stopped 
the  train  before  it  reached  her. 

Contributory  Negligence  of  Person  on  Track — Instruction  Not  Con- 
tradictory. 

The  court,  after  instructing  that  the  plaintiff  must  exercise  due 
care,  and,  if  she  does  not,  and  brings  the  injury  on  herself,  her  own 
negligence  is  the  proximate  cause,  and  recovery*  is  barred,  and  that 
it  was  negligent  for  her  to  go  on  the  track,  instructed  that,  if  the 
plaintiff  was  in  a  position  of  peril,  and  the  defendant  negligently 
failed  to  avoid  the  injury  by  stopping  the  train,  then  the  plaintiff 
would  not  be  guilty  of  contributory  negligence,  as  her  negligence 
would  not  be  the  proximate  cause :  held^  that  the  construction  was 
not  contradictory. 

Montgomery  and  Cook,  JJ.,  dissenting. 

Appeal  from  superior  court,  Mecklenburg  county ;  Hoke, 
Judge. 

Action  by  M.  J.  McCall  against  the  Southern  Railway  Com- 
pany. From  a  judgment  in  favor  of  the  plaintiff,  the  defend- 
ant appeals.     Affirmed. 

G.  F.  Bason  and  A.  B.  Andrews,  Jr.,  for  appellant. 
Osborne,  Maxwell  &  Keerans,  for  appellee. 

FURCHES,  C.  J.  The  plaintiff  was  injured  by  the  defend- 
ant's train,  and  brings  this  action  for  damages.  The  defend- 
ant is  now,  and  was  at  the  time  of  the  injury,  operating  two 
railroads  that  run  into  the  city  of  Charlotte.  One  of  them  is 
known  as  the  Atlantic,  Tennessee  &  Ohio  Railroad,  from 
Charlotte  to  Statesville,  and  the  other  runs  to  the  city  of 
Atlanta,  Ga.,  and  is  known  as  the  Atlanta  &  Charlotte  Air 
Line  Railroad.  In  passing:  through  the  city  of  Charlotte,  the 
tracks  of  these  two  roads  parallel  each  other  for  a  considerable 
distance,  and  for  a  considerable  distance  these  tracks  are  not 
more  than  eight  feet  apart,  and  the  projection  of  the  coaches 
on  these  roads  is  something  near  two  feet  and  a  half  beyond 
the  rails  of  the  track:  so  that,  when  the  coaches  on  the  two 
roads  pass  each  other,  they  leave  a  space  between  them  of 
not  more  than  three   feet  and  a  half,  if  that  much.     At  the 

*See  Becker  v,  Lrouisville  &  N.  K.  Co.  (Ky.),  20  Am.  &  Eng.  R- 
Cas. ,  N.  8. ,  803,  and  foot-note. 
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The  defendant's  next   exception  is  to  the  foUowini:  para- 
eraphs  of  his  honoris  charge:     (f) ''The   plaintiff  is  required 
to  exercise  due  care ;  but   if  she   fails  to  do  so,  and   thereby 
brings  injury  on  herself,  then  her  own  negligence  is  the  proxi- 
mate cause  of  her  injury,  and  she  has  not  the  right  to  recover. 
It  was  negligent  for  her  to  go  on  this  track.**     (g)  **If  you 
answer  the  first  issue  'Yes,'  and  then   say  that  the  defendant 
was  neeligent  because  it  failed  to  stop  the  train,  and  because 
it  could  have  stopped  it  by  the  exercise  of  proper  care,  then 
the  defendant  is  responsible,  notwithstanding  her  negligence. 
Her  negligence  in  this  case  would  not  be  the  proximate  cause. 
While  she  may  have  been  negligent   in  going  on  the  track,,  if 
you  find  that  after  she  got  in  the  position  of  peril  the  com- 
pany negligently  failed  to   avoid  the   injury  by  stopping  the 
train,  then   it  would  not  be  contributory  negligence   on  her 
part,  because  they  failed  to  stop  the  train  after  she  was  in  a 
position  of  peril,  and  could  not  get  out  of  the  way  in  time  to 
avoid  the  injury.     If  you  find  these  to  be  the  facts,  then  you 
will  answer  the  second  issue  'No,'  there  was  no  contributory 
negligence  on  her  part."     These  paragraphs  are  not  as  lucid 
as  the  charges  of  his  honor  usually    are.     They  are   only 
apparently  involved,  and  to  some   extent  seem   to  be  contra- 
dictory.    But,  while  this  may  seem  to  be  so,  we  do  not  think 
they  are.     It  is  contended  by  the  defendant  that  the  court 
charged  the  jury  that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  then  charged  them  that  she  was  not  guilty  of 
contributory  negligence.     This  apparent  conflict  grew  out  of 
the  fact  that  no  issue  was  submitted  as  to  whose  negligence 
was  the  proximate  cause  of  the  injury.     And  while  it  is  thought 
best  not  to  have  too  many   issues,  yet,  as  contributory  negli- 
gence has  to  be  pleaded,  and  a  separate  issue  submitted  as  to 
that,  it  seems  that  it  would   be  entirely  proper,  if  not  best,  to 
submit  a  direct  issue  to  the  jury  that  they  may  say*  by  a  direct 
finding  whose  negligence   caused  the  injury.     But  we  do  not 
think  this  charge,  properly  understood,  is  contradictory.     Nor 
do  we  see  that  the  defendant  has  been  prejudiced  by  the  man- 
ner in  which  it  is  stated. 

We  have  considered  all  of  the  defendant's  exceptions 
appearing  on  the  record,  and,  as  there  is  no  eighth  exception, 
we  cannot  consider  the  fifth  assignment  of  error.  Upon  a 
careful  examination  of  the  whole  record,  we  find  no  substan- 
tial error,  and  the  judgment  appealed  from  is  affirmed. 

MONTGOMERY,  J.,  dissents. 

COOK,  J.  (dissenting).  There  are  only  two  views  of  the 
case  in  which  defendant  company  can  be  considered  to  have 
been  guiltv  of  negligence,  and  there  is  no  evidence  to  support 
either.  The  first  is  that  if  the  engineer,  when  he  saw  plain- 
tiff walking  on  the  track  of  the  other  railroad  (i(;o  or  200 
yards  away),  knew  that  the  train  he  was  meeting  was  coming 
at  such  a  rate  of  speed  that  the  two  trains  would  meet  just  at 
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that  point  where  plaintiff  would  be  when  they  met,  or  that 
the  child  was  frightened  and  attracting  her  attention,  and  that 
the  oil  mill  near  by  was  running  and  making  such  a  noise  that 
she  could  not  hear  the  train,  and  that  she  would  remain  there 
between  the  tracks  until  the  trains  met,  then  and  in  that 
event  it  would  have  been  negligence  not  to  increase  his  speed 
to  such  a  high  rate  as  to  pass  her  before  meeting  the  other 
train,  or  to  have  slowed  his  speed,  or  stopped,  so  as  to  allow 
the  other  train  to  pass  her  first.  The  second  is  that  if  the 
engineer,  after  discovering  her  peril  (which  did  not  exist  until 
the  two  trains  were  closing  in  on  her),  could  have  stopped  the 
train,  and  prevented  the  injury,  and  failed  to  use  his  best 
efforts  to  do  so,  then  defendant  company  would  be  guilty  of 
negligence.  It  is  certain  that  the  engineer  had  a  right  to 
assume  that  plaintiff  could  and  would  take  care  of  herself  and 
boy,  whom  she  was  caring  for  and  protecting.  No  obstruc- 
tion existed  to  prevent  her  from  getting  off  the  track  on  the 
opposite  side,  rather  than  between  the  tracks,  while  in  sight 
of  two  trains  coming  from  opposite  directions,  and  the  law 
does  not  impose  upon  engineers  the  duty  of  supposing  that 
people  will  do  the  foolish,  rather  than  the  sensible,  thing. 
Or  there  may  be  a  third  view,  to  wit,  that  it  was  negligence 
in  defendant  company  in  placing  the  two  parallel  tracks  so 
close  together  that  trespassers  could  not  stand  with  safety  be- 
tween trains  meeting  along  the  route;  but  I  do  not  subscribe 
to  such  a  doctrine.  I  therefore  think  the  court  erred  in  not 
sustaining  the  motion  to  nonsuit. 


Lba  v.  Durham  &  N.  R.  Co.  e(  al. 

(Supreme  Court  of  North  Carolina,  Dec,  2j,  igoi.) 

[40  S.  E.  Rep.  212.] 

Accident  on  Track— Contributory  Negligence  in  Being  on  Track  in 
Street— Speed  in  Violation  of  Ordinance.* 
Deceased  was  run  over  and  kiUed  by  defendant's  freight  train  about 
8  o'clock  in  the  morning,  while  defendant  was  moving  two  freight 
cars  with  au  engine  between  them,  and  deceased  was  standing  on  the 
end  of  the  cross-ties  of  defendant's  road.  Defendant's  track  was  on 
one  side  of  a  public  street,  which  was  not  regularly  used  as  a  street, 
there  being  a  clear  street  of  50  feet  besides  that  portion  occupied  bj 
defendant's  road.  No  one  was  on  the  front  car  in  the  direction  the 
train  was  moving  at  the  time  deceased  was  killed.  The  train  was 
running  faster  than  a  city  ordinance  allowed;  no  bell  was  rung  or 
whistle  sounded;  and  deceased  was  warned  by  a  friend,  but  too  late 
to  avoid  the  accident:  held,  that  it  was  error  to  refuse  defendant's 
instruction  that  the  conclusion  could  not  be  reasonably  avoided  that 
plaintiff's  intestate  was  guilty  of  contributory  negligence. 

Same — Negligence  and  Contributory  Negligence. 

It  was  error  to  refuse  the  instruction  asked  for  by  defendant  to  the 
effect  that,  taking  all  the  evidence  together,  there  was  nothing  which 

*As  to  whether  violation  of  ordinance  limiting  speed  is  negligence 
per  se,  see  Knopf  v,  Philadelphia,  W.  &  R.  R.  Co.  (Del.),  20  Am.  A 
Kng.  R.  Cas.,  N.  S.,  172,  and  foot-note. 
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placed  plaintiff's  intestate  at  any  disadvantage  as  regards  avoidance 
of  the  injury,  and  that,  when  such  is  the  case,  no  recovery  can  be  had 
when  each  party  is  negligent. 
Douglas  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  court.  Person  county ;  Shaw,  Judge. 

Action  by  John  S.  Lea,  administrator,  against  the  Durham 
&  Northern  Railroad  Company  and  others.  The  third  issue 
submitted  to  the  jury  was  whether  plaintiff's  intestate  was 
guilty  of  contributory  negligence.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeal.     Reversed. 

Winston  &  Fuller,  for  appellants. 
W.  W.  Kitchin,  for  appellee. 

FURCHES,  C.  J.  Sidney  Lea,  the  intestate  of  the 
plaintiff,  was  run  over  and  killed  by  defendant's  freight  train 
in  the  city  of  Durham,  about  8  o'clock  in  the  morning  on  or 
a^out  the  ist  day  of  November,  1900.  The  defendant,  for  the 
purpose  of  making  up  a  freight  train,  was  moving  two  freieht 
cars,  with  an  engine  between  them,  and  the  deceased  was 
standing  on  the  end  of  the  cross-ties  of  defendant  road.  The 
defendant's  track  is  on  the  north  side  of  one  of  the  streets  of 
Durham,  and  is  not  used  as  a  street,  though  persons  occasion- 
ally travel  it  on  foot,  there  being  a  clear  street  of  «;o  feet,  be- 
sides that  portion  occupied  by  defendant's  road,  kept  up  by 
the  city  as  a  street,  and  was  in  good  condition  at  that  time. 
There  was  no  one  on  the  front  car  in  the  direction  the  train 
was  moving  at  the  time  the  intestate  was  killed,  and  it  was 
in  evidence  that  the  city  of  Durham  had  an  ordinance  against 
running  a  train  more  than  eight  miles  an  hour,  and  there  was 
evidence  tending  to  show  that  this  train  was  running  at  a 
greater  rate  of  speed  than  the  ordinance  allowed  at  the  time 
the  intestate  was  killed.  There  was  also  evidence  tending  to 
show  that  no  bell  was  being  rung  or  whistle  sounded  by  the 
defendant.  Wiley  Weaver,  a  boy  about  14 years  old,  testified: 
**We  walked  near  the  track  about  ten  minutes.  We  were 
going  around  to  see  the  town.  Went  by  a  fine  house,  looked 
at  the  yard,  and  went  by  a  street  near  the  railroad,  and  we 
stopped  to  look  at  some  letters  on  the  house,  and  then  we 
stepped  out  there  to  look  at  the  train  couple  up ;  and  he  asked 
me  if  I  knew  what  the  letters  were,  and  I  told  him  *No,'  I  did 
not;  to  come,  and  let  us  go  to  market.  He  said  to  hold  on  a 
minute;  he  would  see  the  train  couple  up,  and  he  would  go; 
and  turned  around,  and  said,  'Come  on,  I'm  in  a  hurry;*  and 
he  said,  *  Go  on,  I  will  catch  you;'  and  I  turned  and  looked 
back,  and  the  train  was  in  about  two  yards  of  him,  and  I  told 
him  to  look  out ;  the  train  would  run  over  him ;  and  that  is 
all  I  think  of.  *  *  *  About  the  time  I  called  to  him,  the 
train  struck  him  on  side,  under  his  arm  rather,  from  the 
back."  There  are  no  exceptions  noted  in  the  judge's  charge, 
but  at  the  close  of  the  charge  he  says.  **  Defendant  excepts  to 
the  court  giving  so   much  of  the  charge  as  is  embraced  in 
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numbers  i  to  2,  3  to  4,  and  5  to  6;*'  and  upon  examination  we 
find  that  no  such  numbers  appear  in  the  charge.     This  throws 
upon  us  the  burden   of  examining  the   entire  charge,  or,  in 
other  words,  make  it  a  broadside  exception.     There  has  cer- 
tainly been  carelessness  in  making  up  the  case  on  appeal  or 
in  making  out  the  transcript  of  record.      But  the  point  in  the 
case,  as  we  view  it,  seems  to  be  sufficiently  presented   by 
the  defendant's  prayers  for  instruction  and   their  refusal  by 
the  court.     There  are  quite  a  number  of  prayers  for  instruc- 
tion on  the  part  of  defendant.    A  number  of  them  are  refused 
''except  as  given  in  the  charge,''  and  as  thp  case  is  made  up 
there  is  nothing  to  point  us  to  that  part  not  given ;  while  a 
number  of  them  are  refused  without  any  reference  to  what  is 
given  in  the  charge,  and  we   prefer  tu   put  our  opinion   on 
those.     The  main  question,  and  the  one  upon  which  the  case 
depends,  as  we  think,  is  the  contributory  negligence  of  plain- 
tiff's intestate;  and  this  is   presented  by  defendant's  fifth  and 
seventh  prayers  for  instruction,  both   of  which  the.  court  re- 
fused to  give.     The  fifth  prayer  is  as  follows:     ''That,  taking 
the  plaintiff's  evidence,  and  also  the  defendant's  evidence 
(which  latter  does  not  furnish  any  contradiction  as  bearing 
upon  the  third  issue),  and  the  conclusion   could  not  be  rea- 
sonably avoided  that  the  plaintiff's  intestate,  by  his  own  neg- 
ligence, contributed  to  cause  the  injury. ' '     The  seventh  prayer 
is  as  follows:    "In  this  case,  taking  all  the  evidence  together, 
there  was  nothing  which  placed  the  intestate  at  any  disadvan- 
tage as  regards  avoidance  of  this  injury,  and  when  such  is  the 
case  no  recovery  can  be  had  when  each  party — that  is  to  say, 
both  intestate  and  the  railroad  company — were   negligent." 
We  think  the  defendant  and  the  intestate  were   both  guilty  of 
negligence.     This  was  so  found  by  the  jury  under  the  instruc- 
tion of  tht  court,  and  was  not  excepted  to.     The   intestate 
was  killed  in  broad  daylight  about  8  o'clock  in  the  morning. 
It,  is  true  he  was  killed  in  the  city  of   Durhapi,  on  the  defend- 
ant's railroad  track,  which  is  constructed  on  the  north  side  of 
the  street,  not  used  as  a  part  of  the  street,  there  being  50  feet 
of  said  street  in  good  condition  and  unobstructed  in  any  way. 
It  is  contended  by  the  plaintiff  that  this  is  a  fact   in  its  favor 
in  determining  the  liability  of  the  defendant,  but  it  does  not 
appear  so  to  us.     If  may  be  a  reason  going  to  show  the  defend- 
ant's negligence,  but  this  does  not  help  the  plaintiff,  as  the 
defendant  is  found  to  have  been  negligent.     And  it  may  be 
a  reason  why  the  intestate  should  have   exercised  more  care, 
as  he  was  in  town  on  the  railroad  track,  and  saw  that  the  road 
was  engaged  in  shifting  cars  and  making  up  a  train.     But  this 
has  but  little  to  do  with  the  case  as  presented  to   us,  as  the 
intestate  was  also  found  to  be  guilty  of  negligence.     Nor  do 
we  see  that  the  testimony  of  Wiley  Weaver  affects  the  case. 
He  says  when  he  looked  back  the  train  was  in  about  two 
yards  of  intestate,  and  struck  him  just  about  the  time  he  called 
to  him  to  look  out  or  he  would  be  struck.     This  being  so,  the 
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have  directed  an  affirmative  verdict  of  contributory  negligence 
on  the  testimony  of  the  defendant  without  leaving  to  the  jury 
even  the  question  of  the  credibility  of  the  defendant's  wit- 
nesses. Who  has  vouched  for  the  defendant's  witnesses? 
Certainly  the  plaintifi  has  not  done  so.  Nor  does  it  appear 
that  the  court  below  or  the  jury  have  done  so  to  any  appre- 
ciable extent.  I  do  not  mean  to  say  that  the  defendant's 
testimony  is  not  true,  but  simply  that  we  have  no  right  to 
pass  upon  its  truth.  And  yet  this  court  assumes  their  testi- 
mony to  be  true,  the  credibility  of  which,  under  the  uniform 
decisions  of  this  court,  is  a  question  exclusively  within  the 
province  of  the  jury.  There  is  another  essential  difference 
between  Neal's  Case  and  that  at  bar.  Neal's  intestate  was 
not  on  the  public  highway,  and  was  therefore  a  trespasser,  or 
at  most  a  licensee.  Here  the  intestate  was  on  the  public 
highway,  and  therefore  his  mere  presence  upon  the  track  was 
not  per  se  contributory  negligence,  nor  even  prima  facie 
evidence  thereof.  I  do  not  think  it  would  be  any  evidence  at 
all  unless  he  were  negligent  in  other  respects.  (In  this  opin- 
ion the  italics  are  mostly  my  own,  used  to  direct  attention  to 
words  or  expressions  on  which  I  chiefly  rely.) 

This  opinion  has  been  received  by  me  in  the  closing  days 
of  the  session,  too  late  to  permit  a  full  citation  of  authorities. 
In  the  extreme  pressure  of  other  cases  I  can  give  only  a  few 
quotations  from  standard  authorities.  ''When  a  railroad  is 
laid  along  a  highway^  and  the  cars  are  restricted  to  a  moderate 
speed,  such  as  ordinary  vehicles  used,  travelers  have  the  same 
right  to  drive  or  walk  upon  it  that  they  would  have  if  the 
track  were  not  there;  and  the  rights  of  both  parties  are 
equal."  Shear.  &  R.  Neg.  §  480.  **As  a  general  rule,  a  rail- 
road company  has  the  exclusive  right  to  use  its  own  track,  and 
one  who  goes  upon  it  without  an  invitation  or  license  from 
the  company  is  a  trespasser.  But  this  rule  does  not  apply  at 
highway  crossings,  nor,  under  ordinary  circumstances,  where 
the  track  is  laid  longitudinally  upon  the  surface  of  a  street, 
whether  it  be  that  of  a  commercial  or  a  street  railroad  com- 
pany. The  public,  exercising  due  care,  still  have  a  right  to 
use  the  street.  And  so  the  railroad  company,  likewise  exer- 
cising due  care,  has  also  the  right  to  use  tfiat  portion  of  the 
street  upon  which  its  track  is  laid.  Their  rights  are  in  most 
respects  mutual^  reciprocal^  and  equals  neither  being  superior 
or  paramount  to  the  other,  except  that,  as  the  company  can- 
not so  readily  stop  its  trains  or  cars,  and  is  conflned  to  its 
track,  it  has  the  right  of  way  of  passage  thereon,  and  persons 
who  are  upon  the  track  must  leave  it  and  give  way  until  the 
train  or  car  has  passed.'*  Elliott,  Roads &S.  §810.  ''Where 
a  railroad  runs  along  the  surface  of  a  street,  the  rights  of  the 
company  and  of  travelers  must  each  be  exercised  with  dee 
regard  to  the  rights  of  the  other  in  a  reasonable  and  duly  care- 
ful manner.*'  Id.  §811.  The  same  rule  is  laid  down  in  3 
Elliott,  R.  R.  §  1094.     As  the  authorities  generally  make  no 


^tn&Eng  ACCIDENT  ON  TRACK  771 

RCas 

L/ea  V.  Durham  &  N.  R.  Co 

distinction  between  "commerciar'  and  street  railways,  when 
laid  longitudinally  along  a  public  street,  where  the  public  have 
a  right  to  be,  the  case  of  Moore  v.  Ry.  Co.,  128  N.  C.  4S5,  39 
S.  E.  57,  with  the  authorities  therein  cited,  would  seem  to 
apply  to  the  case  at  bar.  Another  material  point  relates  to 
the  continuing  negligence  of  the  defendant  id  driving  its  train 
at  an  unlawful  speed,  and  failing  to  ring  the  bell,  and  to  have 
a  flagman  stationed  upon  the  leading  car.  The  plaintiff  in- 
troduced the  city  ordinances,  which  contained  the  following: 
''No  train  or  engine  shall  be  run  in  the  corporate  limits  of 
the  city  of  Durham  at  a  greater  rate  of  speed  than  eight  miles 
an  hour. "  He  also  introduced  the  rules  of  the  defendant  com- 
pany containing  the  following:  "367.  The  engine  bell  must 
be  rung  while  moving  within  the  corporate  limits  of  towns  or 
cities.''  'M04.  When  a  train  is  being  pushed  by  an  engine 
(except  when  shifting  and  making  up  trains  in  yards),  a  flag- 
man must  be  stationed  in  a  conspicuous  position  on  the  front 
of  the  leading  car,  to  immediately  signal  the  engineer  in  case 
of  danger.*'  Can  there  be  any  doubt  that,  if  these  rules  had 
been  observed,  the  injury  could  have  been  prevented?  Even 
if  the  intestate  had  not  heard  the  bell,  a  brakeman  stationed 
on  the  front  of  the  leading  car,  if  one  had  been  there,  could 
have  warned  him  off  in  time,  or  have  stopped  the  train  if  it 
were  going  less  than  eight  miles  an  hour.  It  has  been  re- 
peatedly held  that  the  public  have  a  right  to  presume  that  a 
railroad  company  will  obey  the  law.  Shear.  &  R.  Neg.  §  473, 
says:  "Travelers  have  a  right  to  expect  that  railroad  trains 
will  be  managed  in  conformity  to  law,  including  statutes  and 
ordinances,  and  they  are  generally  not  negligent  in  acting 
upon  the  assumption  that  speed  will  be  limited,  or  signals 
given,  as  required  by  law."  Elliott,  Roads  &  S.,  says,  in 
section  811:  "The  violation  of  an  ordinance  or  statute  re- 
quiring a 'lookout,' or  limiting  the  speed,  or  the  like,  is  at 
least  prima  facie,  if  not  conclusive,  evidence  of  negligence." 
See,  also,  Mitchell  v.  Electric  Co.  (at  this  term)  39  S.  E.  801, 
and  Railroad  Co.  v.  Ives,  144  U.  S.  408,  418,  12  Sup.  Ct.  679, 
36  L.  Ed.  485. 

One  more  quotation,  and  I  am  done.  In  Railroad  Co.  v. 
Ogier,  35  Pa.  60,  78  Am.  Dec.  322, — a  jurisdiction  that  has 
certainly  never  shown  any  disposition  to  needlessly  hamper 
the  operation  of  a  railroad, — the  court  says:  "But  there  were 
other  considerations  to  be  taken  into  account  here.  If  there 
was  no  notice  by  blowing  the  whistle, — a  thing  required  to  be 
done  before  reaching  the  point,  and  usually  done, — a  traveler 
accustomed  to  expect  this  would  not  only  not  be  so  likely  to 
look  out  for  danger,  or  be  in  such  a  preparedness  to  avoid  it 
as  he  likewise  might  have  been,  and  this  without  any  culpable 
negligence  on  his  part;  for  if,  by  the  negligence  or  omission 
of  those  in  charge  of  the  train,  his  vigilance  was  allayed,  they 
are  not  at  liberty  to  impute  the  consequence  of  their  acts  to 
his  want  of  vigilance,  a  quality  of  which  they  deprived  him. 
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If  their  acts  brought  him  within  the  boundaries  of  peril,  they 
must  answer  for  the  results  of  that  condition.  If,  therefore, 
he  had  a  right  to  expect  to  hear  the  whistle  sounded  at  a 
sufficient  distance  from  the  crossing,  and  did  not,  it  is  evi- 
dent a  different  degree  of  care  or  vifi:ilance  might  follow. 
*Care'  is  undoubtedly  a  relative  term,  or  rather  conveys  a 
relative  idea  as  to  the  degree  necessary  to  be  observed  under 
circumstances.  It  is  different,  certainly,  when  there  is  reason 
to  apprehend  danger,  from  that  degree  to  be  exercised  where 
it  is  not  to  be  apprehended. ' '  It  may  be  said  that  there  is 
no  evidence  that  the  intestate  knew  of  any  such  rules  or  ordi- 
nances. There  is  no  evidence  that  he  did  not.  He  is  not 
here  to  answer.  His  mouth  has  been  closed  forever  by  the 
defendant.  I  respectfully  dissent  from  the  opinion  of  the 
court. 

CLARK,  J.,  concurs  in  the  dissenting  opinion. 


McArvbr  v.  Southern  Ry.  Co. 

{Supreme  Court  of  North  Carolina^  Dec,  20,  igoi.) 

[40S.  E.  Rep.  94.] 

Sufficiency  of  Evidence  of  Negligence  in  Killing  Person  Sitting^  at  End 
of  Cross-Tie.* 

Deceased  was  killed  at  night  by  a  train  going  25  miles  an  hoar. 
There  was  evidence  that  the  engineer  could  have  seen  the  intestate, 
if  he  had  been  keeping  a  lookout,  in  time  to  have  stopped  the  train 
noon  reaching  the  place  where  deceased  was ;  also,  that  deceased  was 
drunk  an  hour  before  he  was  killed.  The  engineer  testified  that  he 
saw  some  one  sitting  on  the  ground,  with  his  back  against  the  end  of 
the  cross-ties,  and  his  head  and  shoulders  bent  forward;  that,  if  he 
had  straightened  up,  he  would  have  been  struck  by  the  train ;  that  the 
cross-ties  extended  2  feet,  and  the  car  steps  18  inches,  beyond  the 
rails;  and  that  when  he  arrived  at  the  station  he  told  the  agent  to 
send  some  one  back  to  investigate :  held,  that  the  evidence  was  suffi- 
cient to  go  to  the  jury  on  the  question  of  defendant's  negligence. 
Right  to  Assume  That  Deceased  Would  Avoid  Train,  f 

If  the  engineer  saw  deceased  sitting  in  a  position  which  did  not 
make  it  appear  that  he  was  helpless,  the  engineer  might  assume  ap 
to  the  last  moment  that  deceased  would  get  out  of  danger,  and  vraa 
under  no  obligations  to  stop  the  train. 

Effect  of  Failure  to  Signal  on  Liability  for  Killing  Person  Sitting  at  End 
of  Cross-Tie,  between  Crossings. 
The  failure  of  the  engineer  to  signal  is  not  evidence  of  negligence, 
if  deceased  sat  between  the  road  crossings;  such  failure  being  merely 
to  be  considered  on  the  question  whether  a  proper  lookout  was  kept 
by  the  engineer. 

*As  to  the  care  due  trespassers  on  track,  see  Southern  Ry.  Co.  9, 
Bush  (Ala.) I  19  Am.  &  Eng.  R.  Gas.,  N.  S.,  46,  and  foot-note; 
Egan  V,  Montana  Cent.  Ry.  Co.,  (Mont.),  20  Id.  72,  and  foot-note. 

jAs  to  the  presumption  that  person  seen  on  track  will  avoid  train, 
see  Hebert  v.  Louisiana  W.  R.  R.  (I#a. ),  20  Am.  8l  Eng.  R.  Cas.,  N. 
S.,  87,  and  foot-note. 

As  to  the  right  of  trainmen  to  presume  that  person  seen  on  or  near 
track  has  ordinary  faculties,  see  Hebert  v,  Lrouisiana  W.  R.  R. 
(I^a.),  supra,  and  foot-note. 
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Negligence  in  Killing  Person  Sitting  at  End  of  Cross-Tie. 

A  complaint  alleged  that  defendant  negligently  ran  a  train  of  cars 
against  plaintiff's  decedent,  while  the  latter  was  in  a  helpless  condi- 
tion, and  when  defendant's  employees  by  reasonable  care  could  have 
seen  from  deceased's  position  that  he  was  in  such  condition  so  near 
the  track  that  he  would  be  struck  by  the  train.  The  court  charged 
that,  if  the  engineer  failed  to  keep  a  proper  lookout,  he  was  negli- 
gent: held,  that  the  instruction  was  error,  since,  to  find  defendant 
negligent,  it  was  also  necessary  to  find  that  deceased  was  in  a  help- 
less condition  and  sufficiently  near  the  track  to  be  struck,  and  that 
the  engineer  saw,  or  by  reasonable  diligence  could  have  seen,  him 
there  in  that  position  and  condition  in  time  to  have  prevented  the 
injury,  and  failed  to  do  so. 

Appeal  from  superior  court,  Gaston  county;  Starbuck, 
Judge. 

Action  by  J.  E.  McArver,  administrator,  against  the  South- 
ern Railway  Company,  for  the  death  of  plaintifi's  intestate. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Geo.  F.  Bason  and  A.  B.  Andrews,  Jr.,  for  appellant. 
A.  G.  Mangum,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff's  intestate  was  killed 
about  II  o'clock  at  night  within  the  corporate  limits  of  the 
town  of  Gastonia,  by  a  westward  bound  train  of  the  defend- 
ant from  Charlotte,  moving  at  the  rate  of  about  25  miles  an 
hour.  The  dead  body  was  found,  the  head  toward  the  w^est, 
in  a  little  path  alongside  the  track,  and  about  2  feet  from  the 
end  of  the  cross-ties.  Below  the  left  ear  there  were  signs  of 
injury,  and  the  left  shoulder,  down  to  the  elbow,  was  badly 
broken  and  mashed.  There  was  evidence  to  the  effect  that 
the  engineer  could  have  seen  the  intestate,  if  he  had  been 
keeping  a  lookout  along  the  track,  in  time  to  have  stopped  the 
train  before  it  reached  the  place  where  he  was,  and  also  that 
the  intestate  was  drunk  an  hour  before  he  was  killed.  The 
engineer  testified  that  he  saw  some  one  sitting  on  the  ground 
on  the  left-hand  side  of  the  track,  with  his  back  against  the 
end  of  the  cross-ties,  and  his  head  and  shoulders  bent  for- 
ward, and  that,  if  he  had  straightened  up,  he  would  have  been 
struck  by  the  train.  He  further  testified  that  the  cross-ties 
extended  about  2  feet  outside  of  the  rails,  and  that  the  car 
steps  extended  18  or  20  inches  over  and  beyond  the  rails.  He 
also  said:  **When  I  got  to  Gastonia,  I  got  off  my  engine,  and 
told  the  agent  to  send  some  one  back  over  there;  that  I  had 
seen  some  one  over  there  close  to  the  railroad;  that  perhaps 
he  might  have  been  struck;  and  I  told  him  to  let  me  know 
at  Blackburg.  I  was  so  well  satisfied  in  my  mind  that  it  is  a 
wonder  I  did  that.*'  Certainly  that  evidence,  even  without 
that  touching  the  position  of  the  body  after  death  and  the 
nature  of  the  wounds,  was  sufficient  to  be  submitted  to  the 
jury  on  the  first  issue;  and  there  was  no  error  in  the  refusal 
of  the  court  to  nonsuit  the  plaintiff  (or  want  of  evidence  on 
the  question  of  defendant's  negligence.     The  statement  of  the 
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engineer  that  the  intestate  was  in  a  safe  position,  and  would 
not  have  been  hurt  if  he  had  remained  where  he  was  when  be 
saw  him»  is  merely  an  opinion;  and  the  fact  that  he  man- 
ifested uneasiness  about  the  condition  of  the  intestate,  as 
shown  by  his  requesting  the  agent  at  Gastonia  to  send  back 
to  the  place  and  investigate  conditions,  makes  it  evident  that 
he  himself  was  doubtful  about  the  correctness  of  his  con- 
clusions. The  prayers  for  instruction  of  the  defendant,  ex- 
cept the  fifth,  concerned  questions  of  the  liability  of  the 
defendant,  as  dependent  upon  the  evidence  concerning  the 
position  and  condition  of  the  plaintiff  at  the  time  of  the  injury, 
and  they  are  covered  by  a  proper  modification  of  the  ninth 
prayer  as  follows:  ''If  the  engineer  saw  intestate  sitting  in 
an  erect  position,  or  in  any  other  position  which  did  not 
make  it  appear  that  he  was  helpless,  he  had  a  right  to  assume 
up  to  the  last  moment  that  he  would  get  out  of  danger,  and 
was  under  no  obligation  to  check  his  speed  or  stop  his  train; 
and.  if  the  jury  find  from  the  evidence  that  intestate's  position 
was  not  such  as  to  make  it  appear  to  him  that  he  was  helpless 
in  time  to  have  stopped  the  train,  the  answers  to  the  first  and 
third  issues  should  be,  *No/  ** 

The  fifth  prayer  was  in  these  words:  '*If  the  jury  believe 
the  evidence  that  plaintiff's  intestate  was  not  attempting  to 
use  the  road  crossing,  but  was  at  a  point  between  the  road 
crossing,  the  defendant  owed  him  no  duty  to  give  signals  of  its 
approach,  either  by  whistle  or  bell;  and,  if  the  failure  to  rin^ 
a  bell  or  blow  a  whistle  was  the  cause  of  intestate's  death,  the 
answer  to  the  first  issue  should  be,  'No.'  "  In  response  his 
honor  told  the  jury,  in  substance,  that  the  failure  to  ring  the 
bell  or  blow  the  whistle  could  not  be  considered  as  negligence 
concerning  the  intestate's  death;  that  such  failure  could  only 
be  considered  as  evidence  upon  the  question  of  whether  a 
proper  lookout  was  kept  by  the  engineer.  We  see  no  cause  of 
complaint  on  the  part  of  the  defendant  to  that  instruction. 

But  there  was  an  error  in  a  part  of  the  general  charge  of  his 
honor  which  entitles  the  defendant  to  a  new  trial.  We  might 
have  sent  this  case  back  without  a  discussion  of  the  other 
exceptions;  but  we  have  thought  it  not  best  to  do  so,  as  it  is 
almost  certain  that  the  same  questions  will  be  raised  again  on 
the  new  trial.  His  honor,  in  the  course  of  his  charge,  in- 
structed the  jury  in  these  words:  "Did  the  servants  of  the 
railroad  company  in  charge  of  the  engine  fail  to  keep  the  look- 
out in  front  of  the  engine  and  on  the  track.?  If  they  failed  to 
keep  a  lookout  upon  this  occasion,  your  answer  to  the  first 
issue  will  be.  'Yes.'  "  The  first  issue  was,  "Was  defendant 
negligent  as  alleged.?"  The  allegation  of  negligence  was 
"that  defendant,  by  its  employees  and  agents,  carelessly  and 
negligently  ran  a  train  of  cars,  with  locomotive  attached, 
against  the  plaintiff's  intestate,  while  the  said  intestate  was 
in  the  helpless  and  insensible  condition  aforesaid,  when  the 
said  employees  and  agents  of  defendant  saw,  or  by  the  exer- 
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cise  of  reasonable  care  could  have  seen,  from  the  position  and 
posture  of  plaintiff's  intestate,  that  he  was  in  an  unconscious, 
helpless,  and  insensible  condition  upon  said  track,  or  so  near 
thereto  that  he  would  be  stricken  by  said  train  of  cars  and 
locomotive.*'  And  there  was  added  an  additional  allegation 
that  the  intestate  was  killed  within  the  corporate  limits  of 
Gastonia,  the  train  being  run  at  that  time  with  a  reckless  and 
unlawful  rate  of  speed,  and  at  a  faster  rate  than  the  ordinance 
of  the  town  allowed,  and  without  keeping  the  proper  look- 
out, using  reasonable  care  or  properly  controlling  the  train, 
and  without  blowing  the  whistle  or  ringing  the  bell  as  the 
train  approached  the  point  where  the  intestate  was.  The 
error  consisted  in  the  statement  that  a  failure  on  the  part  of 
the  engineer  to  keep  a  lookout  was  such  negligence  on  the 
part  of  the  defendant  as  to  be  in  effect  the  proximate  cause  of 
the  injury;  for  it  was  assumed  that  the  intestate  was  on  thd 
track,  helpless  and  unconscious,  or  so  near  to  the  track  as  to 
be  in  peril  of  being  killed  by  a  passing  train,  and  also  that 
the  defendant  saw,  or  could  by  keeping  a  diligent  lookout 
have  seen,  him  in  that  situation  and  condition  in  time,  by  the 
use  of  available  means,  to  have,  prevented  the  injury, — the 
very  issue  of  fact  to  be  tried  by  the  jury  upon  the  evidence. 
If  the  intestate  was  sitting  upright,  with  his  back  to  the  cross- 
ties,  or  in  any  other  attitude  which  did  not  make  it  apparent 
to  the  engineer  that  he  was  in  a  helpless  condition,  and  in 
danger  of  being  stricken  by  the  train,  then  the  engineer  could 
have  assumed  up  to  the  last  moment  that  he  would  have 
fi:otten  out  of  danger,  and  the  engineer  was  not  bound  to  either 
stop  his  train,  or  slacken  its  speed,  or  give  him  notice  by  bell 
or  whistle.  A  lookout  by  the  engineer  for  such  a  person  in 
such  a  position  is  not  required  by  the  law.  Engineers  in 
charge  of  moving  trains  are  required  by  the  decisions  of  this 
court  to  exercise  reasonable  care  in  observing  the  track, 
keeping  a  diligent  lookout  for  obstructions  of  any  kind,  includ- 
ing cattle,  horses,  and  hogs,  and  also  persons  who  may  be 
helpless  or  unconscious,  or  both ;  and  this  lookout  is  not  only 
for  the  safety  of  the  passengers  on  the  train,  but  also  for  the 
protection  of  cattle,  etc.,  and  of  those  persons  who  may  be  in 
the  condition  and  situation  as  just  described.  If,  therefore, 
an  engineer,  in  the  omission  of  the  requirement  to  keep  a 
vigilant  outlook,  fails  to  see  such  a  person  on  the  track,  or  so 
near  to  it  as  to  be  in  peril  from  a  passing  train,  and  could 
have,  by  the  use  of  his  appliances,  prevented  the  injury,  and 
failed  to  do  so,  then  he  would  be  also  guilty  of  negligence. 
Deans  v.  Railroad  Co.,  107  N.  C.  686,  12  S.  E.  77,  22  Am.  St. 
Rep.  902;  Carlton  v.  Same,  104  N.  C.  365,  10  S.  E.  516; 
Pharr  V.  Railway  Co.,  119  N.  C.  751,  26  S.  E.  149;  Norwood 
V.  Railroad  Co.,  iii  N.  C.  236,  16  S.  E.  4;  Baker  v.  Railroad 
Co.,  118  N.  C.  1015.  24  S.  E.  415;  Upton  v.  Railway  Co., 
128  N.  C.  173,  38  S.  E.  736.  So  the  defendant's  negligence 
in  this  case  did  not  depend   entirely   upon  whether  the  engi- 
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neer  failed  to  keep  a  lookout  in  front  of  the  engine  and  along 
the  track.  Before  the  first  issue  could  be  found  against  the 
defendant,  it  was  necessary  for  the  jury  not  only  to  have  found 
the  fact  that  the  engineer  had  failed  to  keep  a  proper  look- 
out, but  also  that  the  intestate  was  on  the  track  in  a  helpless 
condition,  or  so  near  to  it  in  that  condition  as  to  be  in  peril 
of  being  stricken  by  a  passing  train,  and  also  that  the  engineer 
saw,  or  could  by  keeping  a  diligent  lookout  have  seen,  him 
in  tljat  situation  and  condition  in  time  to  have  prevented  the 
injury,  and  failed  to  do  so. 

The  defendant  in  its  brief  insists  that  that  instruction  could 
not  have  misled  the  jury ;  that  it  was  a  mere  continuation  of 
the  charge,  and,  when  taken  in  connection  with  that  part  of 
the  charge  which  preceded  it  and  that  part  which  followed  it, 
it  could  have  done  no  harm.     But  the  whole  of  that  part  of 
the  charge  concerning  the  first   issue   is  in  line  with  that  part 
which  is  specially  objected  to,  and  which  we  have  been  dis- 
cussine.     It  is  in  the  following  words:     ''The  general  defini- 
tion of  negligence  is  the  failure  to  do  what  a  man  of  ordinary 
intelligence  and  prudence  would  do  under  the   circumstances. 
In  this  case,  in  considering  whether  or  not  the  engineer  was 
negligent,  you  will  consider  whether   or  not   he  failed  to  do 
what  an  ordinarily  prudent  and  skillful  engineer  would  have 
done  under  the  circumstances.     To   make  my  instruction  still 
more  specific,  in  order  to   find  that   the  defendant  railroad 
company  was  negligent,  you  must  find  either  that  the  engineer 
was  negligent  in  not  keeping  a  proper  lookout  along  the  track 
ahead  of  him,  or,  if  he  was  keeping  a  proper  lookout,  that  he 
saw  the  intestate,  McArver,  upon  the  track,  and  that   he  was 
lying  or  sitting  in  an  apparently  helpless  condition,  and  that 
the  engineer  would,  by  reasonable  efforts,  without  imperiling 
the  lives  or  safety  of  those  on  the  train  have  stopped  the  train 
in  time  to  have  avoided  the  injury.     It  was  the  duty   of  the 
engineer  to  keep  a  lookout  along  the  track  ahead  of  him,  or 
at  least  it  was  the  duty  of  the  company  to  have  some  one  in 
the  engine  to  keep  a  lookout  ahead.     It  was  the  further  duty, 
if  by  keeping  such  a  lookout  the  servants  of  the  defendant  in 
charge  of  the  engine  saw,  or  could   by  reasonable  care  have 
seen,  the  intestate  upon  the  track  in  an  apparently  helpless 
condition,  or  so  close  to  the  track  as  to  make  it  likely  that  he 
would  be  stricken  by  the  engine  as  it   passed,  to  use  reasona- 
ble efforts  to  stop  the  train,  if  they  could   have  stopped  it  in 
time  to  have  prevented  the  injury  and  without  imperiling  the 
safety  of  those  on  board.     If  the  servants  of  the  defendant  in 
charge  of  the  engine  failed   to   perform   either   one  of  these 
duties,  then  the  defendant  railroad  company  is  negligent,  and 
the  answer  to  the   first   issue  should   be,    'Yes';  otherwise, 
'No.'" 

New  trial. 

DOUGLAS,  J.  (concurring   in  result  only).     For  the  rea- 
sons stated  in  my  dissenting  opinion  in  the  case  of  Stewart  v. 
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Railway  Co.,  128  N.  C.  519,  39  S.  E.  51,  I  cannot  concur  in 
the  opinion.  I  concur  in  the  result  only  because  his  honor 
appears  to  have  fallen  into  the  error  pointed  out  in  Edwards 
V.  Railroad  Co.  (at  this  term)  39  S.  E.  730,  of  assuming  that, 
if  the  defendant  was  nesrligent,  such  neg:lig:ence  was  the  prox- 
imate cause  of  the  injury.  The  jury  might  have  inferred  this 
fact  from  the  evidence,  but  the  court  could  not  do  so  as  mat- 
ter of  law. 

CLARK,  J.,  concurs  in  the  concurring  opinion. 


Smith  v.  Southern  Ry.  Co. 

{Supreme  Court  of  North  Carolina^  Dec.  //,  igoj,) 

[40  S.  E.   Rep.  86.] 

Railroads— Negligence — Complaint — Sufficiency. 

A  complaint  alleged  that  plaintiff  went  to  the  depot  to  receive 
freig^ht  for  hia  employer,  and  was  directed  by  the  station  agent  to 
take  the  goods  out  of  a  car  standing  by  the  platform;  that  while  he 
was  in  the  car,  unloading  the  goods,  the  defendant  negligently 
attached  an  engine  to  the  car,  and  commenced  moving  it,  without 
notice  to  plaintiff;  and  he,  believing  the  car  was  attached  to  a  train, 
and  that  he  vrould  be  carried  away  from  his  team  and  work  if  he  did 
not  step  off  at  once,  stepped  off,  and  in  so  doing  fell,  and  broke  his 
hip :  held^  that  a  cause  of  action  is  alleged,  and  a  demurrer  should 
be  overruled. 

Contributory  Negligence — Pleading.* 

The  defense  of  contributory  negligence  must  be  pleaded  by  answer, 
and  not  raised  by  demurrer. 

Cook,  J.,  dissenting. 

Appeal  from  superior  court,  Alamance  county;  Council, 
Judge. 

Action  by  J.  F.  Smith  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

(i)  Plaintiff  alleges  that  the  Southern  Railway  Company 
is  a  corporation,  etc. 

(2)  That  on  December  28,  1897,  the  plaintiff,  at  that  time 
in  the  employ  of  the  Elmira  Cotton  Mills  Company,  went  to 
the  freight  depot  of  defendant  at  Burlington,  N.  C.,  the  lessee, 
as  aforesaid,  for  the  purpose  of  getting  goods  and  freight  at 
said  station  consigned  to  his  aforesaid  employers;  that  upon 
inquiry  he  learned  from  defendant's  agent  that  the  goods  for 
which  he  had  come  were  not  in  the  depot,  but  were  still  in 
one  of  defendant's  freight  cars,  which  was  moved  to  the  siding 
nearest  the  platform,  and  the  engine  detached ;  that  there- 
upon, at  the  invitation  and  under  the  direction  of  and  accom- 
panied by  defendant's  agent,  Charles  Walters,  he  entered  the 

*As  to  whether  it  is  contributory  negligence  to  incur  danger  in 
discharge  of  duty,  see  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  3%  et  seq. ; 
3  Rap.  8l  Mack's  Dig.  264  et  seq. 
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car«  and  was  proceeding  to  unload  the  goods,  and  when  he, 
assisted  by  said  Walters,  had  unloaded  a  few   bales  of  said 
goods,  the  said  Walters  left,  directing  him  to  proceed  and 
finish  the  unloading;  that   in  unloading   he  would  throw  two 
or  three  bales  from  the  car  on  the  platform,  and  then  go  on 
the  platform,  and  place  these  bales  on  a  truck,  and  roll  them 
to  the  opposite  side  of  the  freight  depot,  where  his  horse  and 
wagon  were,  and  then  place  them   on  the   wagon,  and  then, 
returning,  would  enter   the  car  to  throw  out   more   bales  of 
goods;  that  while  he  was  in  the  car,  unloading  the  last  of  the 
bales  that  he  intended  to  unload,  he  suddenly  found  that  the 
car  was  in  motion,  and,  upon   looking  out,  found  that  it  was 
attached  to  a  train  of  cars,  and  apprehended  that   he  was 
attached  to  a  regular  train;  and,  knowing  that  he  was  being 
delayed  in  delivering  the  goods  to  his  employers,  and  thereby 
delaying  the  operation  of  their  mill,  and  knowing  that  he  was 
lea,ving  his  horse  and  wagon   standing  at  the  depot,  that  be- 
fore said  train  had  attained  any  speed,  and  while  it  was  slowly 
moving  by  the  depot,  he  attempted  to  step  from  the  car  in 
which  he  was  to  the   platform   of  the  depot,  a   distance  of 
about  14  inches,  and  in  such  attempt  he  was  thrown  upon  the 
platform,  and  had  his  right  leg  broken,  to  his  damage  $1,000. 
(3)  That  said  accident  and  damage  were  caused  by  the  neg- 
ligence of  defendant's  servants  in  moving  the  car  without  first 
giving  notice  to  the    plaintiff,    after    having    invited  and 
directed  him  to  enter  the  car  for  the   purposes  aforesaid. 
Wherefore  plaintiff  demands  judgment  for  $1,000,  etc. 

Defendant  demurs  to  the  complaint  for  that  the  same  does 
not  set  forth  facts  sufficient  to  constitute  a  cause  of  action: 
(i)  It  does  appear  from  the  allegations  of  the  complaint  that 
the  injury  sustained  by  plaintiff  was  not  sustained  by  a  mov- 
ing of  the  car,  as  set  forth  in  paragraph  2,  but  was  sustained 
solely  on  account  of  the  action  of  the  plaintiff  in  stepping 
from  the  moving  car  without  the  command,  advice,  or  consent 
of  any  employee  of  defendant.  (2)  It  does  not  appear  that 
the  moving  of  the  car  by  defendant  was  done  with  any  inten- 
tion on  the  part  of  defendant  of  removing  the  car  from  the 
station,  or  was  such  as  to  put  plaintiff  under  any  apprehension 
that  he  would  be  carried  from  the  station,  or  was  negligent, 
or  such  as  to  free  him  from  the  imputation  of  negligence  in 
stepping  from  the  moving  car.  (3)  The  proximate  cause  of 
the  injury,  as  set  forth  in  complaint,  was  the  action  of  plain- 
tiff in  stepping  from  the  moving  car  to  the  platform,  and  not 
any  neglieent  act  or  omission  of  defendant.  (4)  It  appears 
affirmatively  from  the  allegations  of  complaint  that  the  plain- 
tiff, in  attempting  to  step  from  the  moving  car  down  to  a 
platform  without  any  sufficient  cause  therefor,  and  without 
the  advice  or  command  of  any  servant  of  the  railroad  com- 
pany, was  himself  guilty  of  negligence,  and  such  negligence 
caused  the  injury  complained  of.  (5)  If  the  complaint  of 
plaintiff  does  not  set   forth   facts  from   which   it   necessarily 
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appears  that  plaintiff  was  negligent  (as  defendant  avers  it 
does),  then  it  does  appear  from  said  complaint  that  the  injury 
was  caused  by  an  accident  unforeseen,  and  not  to  be  expected, 
and  for  which  no  blame  or  neglect  attaches  to  defendant. 
Wherefore  defendant  demands  judgment,  etc. 

C.  E.  McLean,  for  appellant. 

F.  H.  Busbee  and  A.  B.  Andrews,  Jr.,  for  appellee. 

MONTGOMERY,  J.  The  effect  of  the  demurrer  is  the 
admission  of  the  facts  stated  in  the  complaint  and  in  the  light 
most  favorable  to  the  plaintiff.  The  plaintiff,  an  employee 
of  the  Elmira  Cotton  Mills  Company,  went  to  the  depot  and 
warehouse  of  the  defendant  in  Burlington,  with  the  team  of 
the  cotton  mills  company,  for  the  purpose  of  receiving  a 
consignment  of  goods  belonging  to  his  employer.  He  was 
told  by  the  defendant's  agent  at  the  depot  to  get  the  goods 
from  a  car  which  was  detached  from  the  engine  and  from 
other  cars  and  standing  on  a  siding  next  to  the  platform  of  the 
freight  depot.  While  so  employed,  he  suddenly,  no  notice 
having  been  given  him,  discovered  that  the  car  was  in  motion, 
and  in  looking  out  saw  that  the  car  was  attached  to  a  train  of 
cars  and  an  engine,  and  moving,  and,  to  prevent  his  being 
carried  off,  he  stepped,  while  the  train  was  slowly  moving, 
upon  the  platform,  a  space  of  about  14  inches,  and  in  so  doing 
his  leg  was  broken.  The  negligence  which  the  plaintiff 
charges  upon  the  defendant  is  the  moving  of  the  car  in  the 
manner  described  by  the  defendant  without  first  having  given 
notice  of  its  intention  to  do  so  to  the  plaintiff,  and  after  hav- 
ing directed  him  to  enter  the  car  for  the  purpose  and  under 
the  circumstances  alleged  in  the  complaint.  We  think  that 
his  honor  committed  error  in  sustaining  the  demurrer.  The 
defendant  owed  the  plainti£f,  under  the  facts  of  this  case,  as 
shown  by  the  complaint  and  the  demurrer,  the  duty  to  make 
him  as  secure  from  harm  while  he  was  unloading  the  freight 
from  the  car  as  if  the  goods  had  been  in  the  warehouse.  Prob- 
ably it  was  a  saving  of  labor  and  expense  in  having  the  goods 
unloaded  from  the  car.  The  defendant  owed  to  the  plaintiff, 
under  the  circumstances,  the  duty  not  only  to  protect  him 
from  harm  to  his  person,  but  to  protect  him  from  anxiety  and 
dread  concerning  his  own  personal  comfort  and  the  safety  and 
protection  of  his  team.  Owing  him,  then,  this  duty,  they 
should  have  notified  him  of  their  intention  to  move  the  car,  so 
that  he  could  have  gotten  out  without  harm  to  himself,  or 
anxiety  or  dread  concerning  his  personal  comfort  and  the 
safety  of  his  team.  The  injury  cannot  be  regarded  as  the 
result  of  an  unavoidable  accident.  It  was  neither  **an  event 
from  an  unknown  cause"  nor  **an  unusual  or  unexpected  event 
from  a  known  cause. '  *  It  is  exactly  what  might  have  been 
reasonably  anticipated  by  the  defendant,  all  the  facts  stated 
in  the  complaint  being  admitted  to  be  true  so  far  as  the  case 
in  its  present  shape  is  concerned. 
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The  main  contention  presented  by  the  demurrer  is,  of 
course,  the  one  that  the  facts  set  forth  in  the  complaint  do 
not  constitute,  in  law,  negligence  on  the  part  of  the  defend- 
ant ;  but  there  is  also  presented  the  view  of  the  contributory 
negligence  of  the  plaintifi,  although  the  words  ''contributory 
negligence"  do  not  appear.  That  defense  must  be  pleaded 
by  way  of  answer,  and  not  by  demurrer.  In  view  of  the 
probable  course  of  this  case,  it  is  proper  for  us  to  add  that 
upon  the  facts  set  out  in  the  complaint  it  could  not  be  held  as 
a  matter  of  law  that  the  plaintiff  contributed  to  his  own  injury. 
Different  views  of  that  matter  could  be  reasonably  entertained 
by  disinterested  persons,  and  the  jury  must  decide  whether 
the  plaintiff,  under  all  the  circumstances,  acted  with  ordinary 
care,  as  a  reasonably  prudent  man  would  have  done  under  all 
the  circumstances. 

Error. 

COOK,  J.  (dissenting).  I  do  not  think  the  facts  stated  in 
the  complaint  show  negligence  upon  the  part  of  defendant 
company,  and  therefore  see  no  error  in  his  honor's  sustaining 
the  demurrer.  The  facts  are  as  follows:  '*That  on  Decem- 
ber 28,  1897,  the  plaintiff,  at  the  time  in  the  employment  of 
the  Elmira  Cotton  Mills  Company,  went  to  the  freight  depot 
of  defendant  at  Burlington,  N.  C,  the  lessee  as  aforesaid,  for 
the  purpose  of  getting  goods  and  freight  consigned  to  his 
employers;  that  upon  inquiry  he  learned  from  defendant's 
agent  that  the  goods  for  which  he  had  come  were  not  in  the 
depot,  but  were  still  in  one  of  defendant's  freight  cars,  which 
was  moved  to  the  siding  nearest  the  platform,  and  the  engine 
detached ;  that  thereupon,  at  the  invitation  and  under  the 
direction  of,  and  accompanied  by,  defendant's  agent,  he 
entered  the  car,  and  was  proceeding  to  unload  the  goods,  and 
when  he.  assisted  by  the  agent,  had  unloaded  a .  few  bales  of 
said  goods,  the  agent  left,  directing  him  to  proceed  and  finish 
the  unloading;  that  in  unloading  he  would  throw  two  or  three 
bales  from  the  car  on  the  platform,  and  then  go  on  the  plat- 
form and  place  these  bales  on  a  truck,  and  roll  them  to  the 
opposite  side  of  the  depot,  where  his  horse  and  wagon  were, 
and  then  place  them  on  the  wagon,  and  then,  returning,  would 
enter  the  car  to  throw  out  more  bales  of  goods;  that  while  he 
was  in  the  car  unloading  the  last  of  the  bales  that  he  intended 
to  unload,  he  suddenly  found  that  the  car  was  in  motion,  and 
upon  looking  out  found  that  it  was  attached  to  a  train  of  cars, 
and  apprehended  that  he  was  attached  to  a  regular  train,  and, 
knowing  that  he  was  being  delayed  in  delivering  the  goods  to 
his  employers,  and  thereby  delaying  the  operation  of  their 
mill,  and  knowing  that  he  was  leaving  his  horse  and  wagon 
standing  at  the  depot,  before  said  train  had  attained  any 
speed,  and  while  it  was  slowly  moving  by  the  depot,  he 
attempted  to  step  from  the  car  in  which  he  was  to  the  plat- 
form, a  distance  of  about  14  inches,  and  in  such  attempt  he 
was  thrown  upon  the  platform,  and  had  his  right  leg  broken, 
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to  his  damage  one  thousand  dollars;  that  said  accident  and 
damage  were  caused  by  the  negligence  of  defendants  servants 
in  moving  the  car  without  iirst  giving  notice  to  the  plaintiff* 
after  having  invited  and  directed  him  to  enter  the  car  for  the 
purposes  aforesaid.  Wherefore  plaintiff  demands  judgment 
for  $1,000,"  etc.  For  what  purpose  the  car  was  being  moved, 
or  to  what  place  it  was  intended  to  be  carried,  does  not 
appear;  nor  did  plaintiff  inquire,  or  endeavor  to  inquire. 
Having  been  invited  or  permitted  to  go  into  the  car  and  un- 
load the  goods,  defendant  company  was  under  obligations — 
First,  to  do  him  no  injury  while  in  the  car;  second,  to  do  him 
no  injury  while  carrying  the  goods  out  of  the  car ;  and,  third,  to 
sive  him  sufficient  notice  to  safely  get  his  goods  and  himself  out 
of  the  car  in  the  event  that  it  was  intended  to  carry  the  car  to 
some  other  station  before  doing  so.  As  plaintiff  was  not  injured 
by  any  act  of  defendant  company  while  he  was  in  the  car,  or 
while  getting  the  goods  out  of  the  car,  the  first  and  second 
•duties  or  obligations  are  not  in  controversy.  As  to  the  third, 
it  is  not  alleged  (only  apprehended)  that  it  was  the  purpose 
to  carry  the  car  away  from  the  depot,  or  that  it  was  done.  In 
the  absence  of  such  an  allegation,  we  have  no  right  to  assume 
it.  For  what  purpose  or  to  what  point  the  car  was  being 
moved  does  not  appear.  If,  in  shifting  its  cars  at  that  depot, 
or  in  placing  other  cars  on  the  siding,  it  became  necessary  to 
move  that  car  in  which  plaintiff  was  to  some  other  point,  or 
to  move  it  temporarily  for  the  convenience  of  handling  other 
cars,  then  it  would  not  have  been  negligence  for  defendant 
company  to  have  done  so.  Therefore  to  move  the  car  was  not 
negligence,  and,  as  plaintiff  was  not  injured  by  its  ''mov- 
ing,'' or  on  that  account,  defendant  company  cannot  be  liable 
for  the  injury  he  sustained.  Had  he  remained  in  the  car,  he 
would  not  have  been  hurt;  and,  had  defendant  company's 
train  carried  him  away,  defendant  would  have  been  liable  for 
the  damages  resulting  for  carrying  him  away  from  his  busi- 
ness and  horse  and  wagon  without  giving  him  notice  of  such 
purpose.  From  the  complaint  it  appears  that  plaintiff 
^'apprehended"  that  the  car  was  going  to  be  carried  away, 
and  assumed  that  he  could  step  off  with  safety.  In  his 
assumption  he  shows  he  was  mistaken,  but  is  silent  in  his 
pleading  as  to  the  correctness  of  his  "apprehension.'* 
Whether  he  was  injured  by  his  own  mistake  or  his  own  neg- 
ligence is  not  material  to  this  decision;  nor  could  we  discuss 
the  question  of  contributory  negligence  in  the  absence  of  such 
plea.  Acts  1887,  c.  33.  So,  the  question  of  law  raised  by  the 
demurrer  to  the  complaint  is  whether  the  injury  resulted  from 
the  negligence  or  breach  of  duty  upon  the  part  of  defendant, 
as  appears  from  the  facts  alleged  by  plaintiff.  None  appear- 
ing, it  is  our  duty,  as  it  was  that  of  the  court  below,  to  so 
hold. 
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Ullman  v.  Chicago  &  N.  W.  Ry.  Co. 

{Supreme  Court  of  Wisconsin^  Nov.  2g,  igoi,) 
[88  N.  W.  Rep.  41.] 

Limiting  Liability  by  Agreement  as  to  Value  of  Shipment.* 

A  common  carrier  may,  by  contract  made  with  a'shipper  on  a  value 
basis  of  the  subject  of  carriage,  limit  the  liability  for  loss  thereof 
or  damage  thereto,  attributable  to  such  carrier's  negligence,  to  actual 
loss  upon  such  basis ;  and  the  agreed  value  may  be  the  maximum  or 
actual  value  of  the  property. 

Same — Assent  of  Shipper. 

If  a  bill  of  lading  issued  by  a  common  carrier  states  the  value  of 
the  property  received  for  shipment,  or  the  maximum  value  thereof, 
either  as  declared  by  the  shipper  or  without  specifying  the  same  to 
be  so  declared,  and  the  latter,  without  objecting  to  such  stated  value, 
delivers  his  property  to  the  carrier  and  receives  the  bill,  he  thereby 
assents  to  the  terms  thereof  as  regards  such  value. 

Limiting  Liability — Negligence. 

A  common  carrier  may,  in  consideration  of  a  special  freight  rate 
or  other  valuable  consideration,  secure  entire  exemption  from  liability 
as  an  insurer  for  loss  of  or  damage  to  property,  received  from  a 
shipper  for  transportation,  not  caused  by  negligence  or  willful  mis- 
feasance. 

Same — Effect  of  Void  Negligence  Clause  on  Other  Limiting  Clauses. 

A  contract  between  a  common  carrier  and  shipper,  exempting  the 
former  from  liability  for  loss  of  or  damage  to  property  received  for 
transportation  caused  by  negligence,  is  void  because  contrary  to 
public  policy;  but  that  rule  does  not  militate  against  the  validity  of 
an  agreement,  fairly  made,  liquidating  such  loss  or  damage  in 
advance  upon  an  actual  or  maximum  value  basis  agreed  upon  and 
stated  in  the  contract. 

Effect  of  Arbitrary  Valuation  Clause  on  Validity  of  Limitations. 

A  contract  between  a  common  carrier  and  shipper,  limiting  the 
liability  of  the  former  for  loss  of  or  damage  to  the  subject  of  carriage 
to  an  arbitrary  sura  of  money  not  fixed  with  reference  to  the  agreed 
actual  or  maximum  value  of  the  property,  is  an  unlawful  limitation 
of  liability. 

"Accident"  Includes  Actionable  Negligence. 

The  meaning  of  the  word  **accident"  includes  the  result  of  human 
fault  held  to  be  actionable  negligence.  It  is  not  used,  ordinarily,  as 
synonymous  with  ** mere  accident,**  or  '*purely  accidental'*  or  any 
similar  term,  but  as  the  opposite  thereof. 

Same — Construction  of  Bill  of  Lading. 

The  words  '4n  case  of  accident**  being  used  in  a  bill  of  lading, 
referring  to  events  involving  damage  to  the  subject  of  carriage  for 
which  the  carrier  would  be  liable,  and  later  in  the  contract  the  words 
** negligence  aforesaid**  being  used  in  regard  to  the  producing  cause 
of  injuries  to  the  subject  of  carriage,  without  any  precedent  language 
other  than  the  words  *'in  case  of  accident*'  to  which  such  words  can 
reasonably  refer,  leaving  such  latter  expression  without  significance 
except  by  reference  to  the  former  expression,  such  latter  expression 
should  be  taken  as  pointing  to  the  former  under  the  rule  for  judicial 
construction,  that  every  word  or  expression  in  a  contract  should  be 
given  some  significance  if  that  can  reasonably  be  done. 
Contracts— Construction  Where  Meaning  Is  Obscure. 

The  rule  for  judicial  construction  that  where  the  meaning  of  lan- 
guage in  a  contract  is  doubtful,  and  either  of  two  meanings  is  withla 

♦Central  of  Georgia  Ry.  Co.  v.  Murphy  (Ga.),  21  Am.  &  EJng.  R. 
Cas.,  N.  S.,  555,  and  foot-note. 
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the  reasonable  scope  thereof,  the  one  should  be  taken  for  the  meaning 
intended  by  the  parties  which  is  in  harmony,  rather  than  the  one 
which  is  out  of  harmony,  with  common-law  rights,  cannot  properly 
be  invoked  for  the  purpose  of  determining  the  contractual  intention 
of  the  parties,  merely  because  a  particular,  significant  word  used  by 
them,  as  an  abstract  proposition,   may  have  either  of  two  meanings. 

Same—  Sanne. 

Before  the  rule  for  choosing  between  two  meanings  of  a  word  or 
expression  can  properly  be  applied  in  construing  a  contract,  it  must 
be  determined  that  the  meaning  intended  by  the  parties  is  obscure, 
viewing  such  word  or  expression  in  the  light  of  the  whole  contract 
and  from  the  standpoint  of  the  parties  when  it  was  made. 

Same— Same — Provision  of  Bill  of  Lading  Limiting  Liability  by  Agree- 
ment as  to  Value  of  Shipment  Construed  as  Referring  to  Loss  by 
Negligence. 

Appropriate  language  being  used  in  a  bill  of  lading,  liquidating, 
on  a  value  basis,  recoverable  damages  for  the  loss  of  or  injury  to  the 
subject  of  carriage  happening  through  events  described  by  such  lan- 
guage as  to  reasonably  include  results  of  negligence  on  the  part  of 
the  carrier,  and  also  appropriate  language  exempting  the  carrier  from 
all  liability  in  consideration  of  a  special  freight  rate  or  other  valuable 
consideration,  for  loss  of  or  damage  to  such  subject,  by  events  not 
necessarily  attributable  to  the  carrier's  negligence,  the  reasonable 
and  sensible  construction  of  the  whole  is  that  the  limitation  of  lia- 
bility upon  a  value  basis  refers  to  loss  by  negligence,  that  being  the 
customary  way  of  liquidating  damages  in  advance,  caused  by  fault 
of  that  nature,  and  that  the  entire  exemption  from  liability  refers  to 
damages  caused  by  such  mere  accidents  as  the  carrier  would  be  liable 
for,  and  that  neither  refers  to  occurrences  for  which  there  would  be 
no  liability  whatever,  nor  to  damages  caused  by  willful  misfeasance. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Oconto  county;  Samuel  D. 
Hastings,  Jr.,  Judge. 

Action  by  Jacob  Ullman  against  the  Chicago  &  North-' 
western  Railway  Company.  Judgrment  for  plaintiff.  Defend- 
ant appeals.     Modified. 

Action  to  recover  the  value  of  a  horse  shipped  by  plaintiff 
over  defendant's  road  and  so  badly  injured  in  the  transporta- 
tion as  to  render  it  useless  and  of  no  value  to  plaintiff.  The 
jury  found  all  the  issues  in  plaintiff's  favor  and  assessed  the 
value  of  the  horse  at  $225,  for  which  sum,  with  interest,  his 
counsel  moved  for  judgment.  The  motion  was  granted, 
defendant's  counsel  excepting  to  the  ruling  upon  the  ground, 
among  others,  that  if  plaintiff  was  entitled  to  recover  at  all, 
such  right  was  limited  to  $100  and  interest  under  the  terms  of 
the  shipping  contract,  which  was  as  follows: 

**  Chicago  &  Northwestern  Live  Stock  Contract. 
** Limited  liability — to  the  declared  valuation  of  shippers, 
but  not  exceeding  the  following : 

Each  horse,  pony,   geldine:,    mare  or  stallion, 

mule  or  jack $100 

Each  ox  or  bull 50 

Each  cow 30 

Each  calf 10 

Each  hog 10 

Each  sheep  or  goat 3 
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UtLKAN  ».  Chicago  &  N.  W.  R»-/^^|  \  \ 
{Supreme  Court  of  Wisconsin,  Nov.  »9,^k-  \K^    V     ■^. 
[88N.  W.   Kep.  41.)         .4\^tit     '!v    V» 
Limiting  Liability  by  Agreement  as  to  Value  of  9  4  I^^V,  \  \\     "*■ 

A  common  carrier  may,  bj  contract  made  w'.       ^i{''.\\\  \- 
basis  of  the  subject  of   carriage,    limit    the  ''i      %%'■*'•   '    ■''> 
or  damage  thereto,  attributable  to  suchcafTi'^%      ^  >  *'  '  ■    i   ■ 
loss  upon  sucii  basis;  and  the  agreed  TaliM^*'^       f_'>^  \   ' '  ■.   - 
actual  value  of  the  property,  •.  '^I  'J      ^  •'-  '   '"   '■    ' 

Same— Assent  of  Shipper.  ;^*'^,?,       ■",  ".        ■.   - 

If  a  bill  of  lading  issued  by   a   commi^l  i^,■'^'\\        *    ■> 
the  property  received  for   shipment,    o  \^/  V.  f,^  ■;  '-,. 
either  as  declared  by  the  shipper   or  ;   i  J  { 
be  BO  declared,  and  the  latter,        " 
delivers  bis  property  to  the  ca 
assents  to  the  terms  thereof  a 
Limiting  Liability— Negligence.  ^  .-     »-        n 

rier  may,  in   cot   ,  ■  .  ^     \\  ^ed  together 

;  consideration.    .:>■>'-.%    *.'  .;c-_.:._  „  i.„ 


thipper   or  ;   J,>  J  ^^ 'Vr 
[ter,  witho'.    ^  «,■'.'    '  * 
,e  carrier-.;    |i?V^   ^    . 
of  as  reg-,',.    1^      ■,.  ^,  ■! 
mce.  -'S    ^ii      Vj' 


....  !„.„..  ,».../'fr»°;-:ri>ft    «  ,,lBcatio„»b, 

shipper  for  transportation,  no    ;;  ^  "  jf  Jfized   tO  agree  to 

feasance.  i>is  Specified  time. 

Same— Effect  of  Void  Neglig   ilt''.''  m  charge  oMive  Stock 

A  contract  between  a  cor  ■  J  ■;/}  .ed    from    general  freight 

former  from  liability  for  ]    ,  ,,\>  j  iochargeof  live  StOCk. 

transportation  caused   by        .*  i         -n    l  j  •     ■ 

public  policy!  but  that  r      ;'  Jck  Will  be  passed  on  traiDS 

an    agreement,    fairly       ,'■-  StOCk,  and   will   be    expected  to 

advance  upon  an  actus     r  ^  (g   ^^^g  train.     Persons  in  charge 

stated  in  the  contract,.  ^j    ,^^,^1    getting   on    or  off  cars,  or 

'a  contract 'Se^  '  ^  '^  "«  ^  motion.  Agents  «iU 
liability  of  the  for-  -L^es  CI  owners   or  bona  fide  employees 

to  an  arbitrary  au  stock,  to  be  entered   on  the   back  of  the 

actual  or  maiimr  .egard  to  passes  allowed  by  the  number  of 
.  .^^^*^'.  ,  jen  through  the  remaining  lines.  Such  entry 
Themeanin-  .baree  of  and  certificate  of  billing  agent  to  that 
fault  held  to '  ,  proper  notation  on  the  way  bill,  will  be  the 
synonymous  ;^coDductors  to  pass  them  with  the  stock.  All 
similar  tern  ,',j,as  passed  only  at  their  own  risk  of  personal 
Same— Cory -TH-hatever  cause. 

,„J„'!!."°V'''>'"^'"  Hughitt,  Junior,  Gen.  Frt.  Agt. 
"hich  t)  '     ■'Carnumber  1.747.     Way  biUnumber 6." 
".i.'-iL      ,^,),t  Office  Chicago  &  Northwestern  Railway  Com- 
of  i".i'  pany.  U.  S. 

other  'Stockyards  Station,  December  1,  1899. 

ITa  -fived  of  Jacob  Ullman  one  car  of  horses  to  be  delivered 

ahr  '^[,  [  ilman,  Marinette  station,  at  the  following  rates-in 
'^'  r2jera!i^"°' which,  and  further  valuable  considerations, 
^J  ■=Vn-f^''^'  mutually  agreed  that  said  company  shall  not  be 
/  'Sffi"  '-^^  °^  '.'^^  ^^°^^  by  jumping  from  cars,  delay  of 
A    'ftTs  n<^'  -"J'  sed  by  negUeence   as   aforesaid,  or  any  damage 


I   '^j>ro[":iivmay  sustain  except  such  as  may  result  from  acol- 
i.X^n  of  tho  train  with  other  trains,  or  when  the  cars  are  thiovin 
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^^<6  ^'^^f^  ^^  '^  ^^  transportation ;  and  in  this  case 

i/a'^'^^^c^    '%'     <^  ''oad  the  accident,  loss  or  damage 

%^  ^1^^%  *^^o     ^  therefor,   and  no  suit  shall  be 

h^^^/<^  <5'^?^c»    *^<^    "^^  any  other  company  forming 

s'^F"^*^^^^^^ ^^r>^y    ^jf,  *-ss  or    damage— (it   being 

^^^^y^'K'^t^      -r*  '^at  the    responsibility 

5^    '  %/*^<y^'>^*^  ^^'  "V^    *"  ^on  delivery  of  said 

5V       ^^t^'  /^^"^^P^c^^i^  '^erwise  agreed  to 

too^^o    '^•^^'K'C^'^^  •'/                         =es  hereto)  and 

^^^/V%      '^'^yi^  Railway   Company. 

'^''^;>      ^4>^^      '^^  undent. 

'*fyf^^>/^?fy/     ^**^»  •    stating   the  facts).     The  learned 

'^  ^^%^^'^<^^      ^  >ided  that  if  appellant  and  respondent, 

„J^^^f*  ^^^^y/^"^'  ./as  made,  as  a  part  thereof,  fairly  agreed 

^'  '^i?^  ^^^  *•  QQ  horse  as  a  basis  for  the  charges  for  trans- 


v< 


/%vf%''^  .sponsibility  for  its  safety  in  respect  to  dan- 

,  '*  ^^^  '^  .^ligence    on    the    part    of  the    carrier,    such 

'^Vff^  .vas  valid  and   limited  the  right  of  respondent  to 

'•  ery  of  $ioo  and   interest.     That   is  the  settled  law, 

iistanding  in  a  few  jurisdictions  such  doctrine  is  not 
lionized;  audit  applies  where  the  maximum,  as  well  as 
^ere  the  actual,  value  is  agreed  upon.  The  leading  case  on 
che  subject  is  Hart  v.  Railroad  Co.,  ii2  U.  S.  331,  5  Sup.  Ct. 
151,  28  L.  Ed.  717.  The  principles  there  declared  have  been 
adopted  in  most  of  the  states  of  the  Union,  including  this 
state  (Loeser  v.  Railway  Co.,  94  Wis.  571,  69  N.  W.  372; 
Schaller  v.  Railway  Co.,  Q7  Wis.  31,  71  N.  W.  1042),  and  are 
not  in  conflict  with  anything  said  or  decided  in  Abrams  v. 
Railway  Co.,  87  Wis.  485,  58  N.  W.  780,  41  Am.  SK  Rep.  55. 
There  is  a  wide  difference  between  an  agreement  exempting 
a  carrier  from  the  liability  which  the  common  law  imposes, 
and  one  fixing  a  value  basis  for  charges  for  transportation  of 
and  responsibility  for  property  intrusted  to  its  care.  The 
former  is  universally  condemned;  the  latter,  when  fairly 
made,  is,  as  a  general  rule,  upheld.  The  limitation  indicated, 
upon  the  power  of  parties  to  contract,  rests  on  grounds  of 
public  policy  which  cannot  reasonably  be  said  to  require  any 
restraint  upon  the  right  to  fairly  gauge  charges  for  services 
and  risk  by  a  property  value  basis. 

But  it  is  said  there  was  no  agreement  between  the  parties 
to  the  transaction  in  this  case  as  to  the  value  of  the  horse  as 
a  basis  for  the  contract  of  carriage.  The  trial  court  so 
decided,  holding  the  contract  in  question  to  be  the  same,  in 
all  essential  particulars,  as  a  stipulation  against  any  liability 
for  loss  of  the  subject  of  carriage  or  damage  thereto  through 
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negfligence  of  the  carrier,  or  liability  for  any  such  loss  in 
excess  of  a  stipiilated  amount  having  no  resrard  to  the  value  of 
the  property ;  and  further,  as  we  understand  it,  that  an  agree- 
ment upon  the  maximum  value  is  not  a  compliance  with  the 
condition  of  the  right  to  vary  common-law  responsibility.  A 
careful  reading  of  the  opinion  in  Abrams  v.  Railway  Co.  will 
show  that  the  decision  turned  on  the  general  doctrine  that  a 
common  carrier  cannot  make  a  valid  contract  avoiding 
altogether  the  common-law  liability  for  the  result  of  his  negli- 
gence, or  arbitrarily  limiting  his  liability  in  case  of  loss  by 
negligence.  There  was  nothing  in  the  contract  there  con- 
sidered indicating  that  the  limitation  of  liability  agreed  upon 
was  made  with  reference  to  the  value  of  the  property.  There 
was  simply  an  arbitrary  stipulation  against  liability  in  excess 
of  a  certain  sum  named.  We  are  unable  to  agree  with  the 
trial  court  that  the  stipulation  in  the  contract  before  us  was 
of  that  character,  or  that  it  does  not  contain  any  agreement 
as  to  the  value  of  the  horse  for  the  purposes  of  its  transporta- 
tion. The  statement  therein  of  the  declared  value  of  the 
horse,  by  the  shipper,  being  $ioo,  the  delivery  and  acceptance 
of  the  property  for  shipment  pursuant  thereto,  and  the  accept- 
ance by  the  shipper  of  the  bill  of  lading,  clearly  amounted  to 
an  agreement  between  the  parties  that  the  value  of  the  prop- 
erty was  as  indicated.  Hart  v.  Railroad  Co.,  supra.  The 
learned  trial  court  said,  in  his  opinion,  that  the  contract  did 
not  name  the  value  of  the  property  or  contain  any  agreement 
on  that  subject,  but  was  a  simple  declaration  limiting  liability. 
Since  the  contract  named  $ioo  as  the  value  of  the  horse,  and 
so  referred  thereto  as  to  clearly  indicate  an  intention  to  thus 
place  a  maximum  value  upon  the  property,  we  are  led  to  be- 
lieve, as  before  indicated,  that  it  was  supposed  by  the  court 
that,  owing  to  the  failure  to  specify  a  certain  instead  of  a 
maximum  value,  there  was  no  agreement  as  to  value  within 
the  doctrine  permitting  common  carriers  to  limit  their  liability 
by  charging  for  their  service  on  the  basis  of  an  agreed  value 
of  the  subject  of  carriage,  and  that  in  the  Abrams  Case  it  was 
so  decided.  We  do  not  so  understand  that  case.  There  are 
three  well-recognized  classes  of  cases  in  the  books  on  the  sub- 
ject under  consideration:  First,  those  where  the  parties 
agreed  upon  the  value  and  limited  the  liability  of  the  carrier 
accordingly.  Coupland  v.  Railroad  Co.,  6i  Conn.  531,  23 
Atl.  870,  15  L.  R.  A.  534;  Brehme  v.  Dinsmore,  25  Md.  328; 
Graves  V.  Railroad  Co.,  137  Mass.  33,  50  Am.  Rep.  282;  Hill 
V.  Railroad  Co.,  144  Mass.  284.  10  N.  E.  836;  Zimmer  v.  Rail- 
road Co.,  137  N.  Y.  460,  33  N.  E.  642.  Second,  those  where 
the  stipulation  fixed  a  maximum  value  of  the  property  and  it 
was  agreed  that  in  case  of  loss  the  recovery  should  not  exceed 
such  value.  The  great  majority  of  cases  belong  to  this  class 
and,  in  the  main,  refer  to  Hart  v.  Railroad  Co.,  supra,  which 
was  such  a  case.  The  foUowine  are  of  the  same  character: 
Alair  v.  Railroad  Co.,  53  Minn.  160,  54  N.  W.  1072,    19  L.  R. 
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A.  764,  39  Am.  St.  Rep.  588;  J.  J.  Doublass  Co.  v.  Minnesota 
T.  Ky.  Co.,  62  Minn.  288,  64  N.  W.  899.  30  L.  R.  A. 
860;  Belger  v.  Dinsmore,  51  N.  Y.  166;  Muser  v.  Hol- 
land (C.  C.)  I  Fed.  382,  17  Blatchf.  412;  Railway  Co.  v. 
Sowell,  9oTenn.  17,  15  S.  W.  837;  Starnes  v.  Railroad  Co., 
91  Tenn.  516,  19  S.  W.  675;  Railroad  Co.  v.  Henlein,  52  Ala. 
606,  23  Am.  Rep.  578;  Durgin  v.  Express  Co.,  66  N.  H.  277, 
20  Atl.  328,  9  L.  R.  A.  453;  Railroad  Co.  v.  Payne,  86  Va. 
481,  10  S.  E.  749,  6  L.  R.  A.  849;  Ballou  v.  Earle,  17  R.  I. 
441,  22  Atl.  1 1 13,  14  L.  R.  A.  433»  33  Am.  St.  Rep.  881. 
Third,  cases  where  the  contract  either  exempted  the  carrier 
altog:ether  from  liability  for  the  result  of  negligrence,  or  such 
liability  was  limited  to  a  certain  sum  arbitrarily  fixed,  that  is, 
having  no  reference  to  the  actual  value  of  the  property. 
Abrams  v.  Railway  Co.  belongs  to  this  class,  and  it  is  so 
placed  in  the  note  to  the  text  on  the  subject  in  4  Elliott,  R. 
R.  §  1 5 10.  Most  of  the  conflicts  that  are  supposed  to  exist 
in  the  decisions  are  confined  to  this  third  class  of  cases.  It 
has  often  been  a  question  whether  an  amount  stated  as  the 
limit  of  the  carrier's  liability  was  inserted  in  the  contract 
merely  for  the  purpose  of  such  limitation,  or  for  the  purpose 
of  measuring  the  responsibility  by  the  actual  value  of  the 
property.  That  question  has  been  a  subject  for  consideration 
where  the  word  ''value"  was  used  in  connection  with  the  limit 
placed  upon  recoverable  loss,  as  well  as  where  neither  that 
word  nor  anything  equivalent  thereto  was  used,  as  in  the 
Abrams  Case.  For  example  we  cite  the  following:  In 
Harvey  v.  Railroad  Co.,  74  Mo.  538,  the  property  carried  was 
a  horse.  This  language  was  used  in  the  bill  of  lading : 
''Value  if  injured  or  killed  $100. ''  The  contract  was  sustained 
because  the  court,  viewing  it  from  the  standpoint  of  the  par- 
ties at  the  time  it  was  made,  held  that  it  contained  an  agree- 
ment that  the  value  of  the  horse  was  the  sum  named,  and 
indicated  that  the  contract  of  carriage  was  made  fairly  upon 
that  basis.  In  Railroad  Co.  v.  Owens  (Ky.)  19  S.  W.  1590,  the 
stipulation  in  the  bill  of  lading  issued  to  the  shipper  of  a 
horse  was  to  the  effect  that  the  liability  of  the  carrier,  in  case 
of  any  injury  to  the  horse,  should  ndt  exceed  $100,  nothing 
being  expressly  said  about  its  value.  The  court  held  that  the 
limitation  was  a  mere  stipulation  against  liability  for  negli- 
gence and  was  void.  Similar  stipulations  were  upheld  upon 
the  ground  that  they  were  named  with  reference  to  the  value 
of  the  property  at  the  time  and  place  of  shipment  in  the  fol- 
lowing among  a  large  number  of  cases  that  might  be  cited: 
Zouch  V.  Railway  Co.,  36  W.  Va.  524,  15  S.  E.  185,  17  L.  R. 
A.  116;  Railway  Co.  v.  Harwell,  91  Ala.  340,  8  South.  649; 
Squire  v.  Railroad  Co.,  98  Mass.  239.  93  Am.  Dec.  162.  It 
will  be  noted  that  all  the  cases  cited  are  in  perfect  harmony 
with  Abrams  v.  Railway  Co.,  supra,  since  the  court  there 
determined  that  the  limitation  of  liability  was  fixed  arbitrarily. 
In  Moulton  v.  Railway  Co.,  31    Minn.  85,  16  N.  W.   497,  47 
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Am.  Rep.  781,  the  contract  was  in  all  essential  particulars  the 
same  as  the  one  in  the  Abrams  Case,  and  the  result  was  the 
same.  The  key  to  the  decision  in  that  and  all  similar  cases 
— except  those  in  a  few  states  which  do  not  permit  contracts 
limiting,  directly  or  indirectly,  the  common-law  liability  of 
common  carriers  for  negligence,  and  are  out  of  harmony  with 
the  decision  of  the  supreme  court  of  the  United  States  in 
Hart  V.  Railroad  Co.,  of  which  Railway  Co.  v.  Chapman,  133 
111.  96,  24  N.  E.  417.  8  L.  R.  A.  508,  23  Am.  St.  Rep.  587, 
where  substantially  the  same  form  of  contract  we  have  before 
us  was  considered,  is  a  fair  sample — is  contained  in  the  follow- 
ing language:  ''Upon  the  face  of  the  contract  under  con- 
sideration it  is  apparent  that  it  was  not  the  purpose  of  the 
parties  to  liquidate  the  damages  recoverable  with  reference 
to  the  value  of  the  property  consigned  to  the  carrier.'*  In 
a  later  case  which  has  been  cited  (Alair  v.  Railroad  Co.)  the 
form  of  contract  was  substantially  the  same  as  the  one  before 
us,  and  it  was  said  that  the  decision  in  Moulton  v.  Railway 
Co.  had  no  bearing  thereon  except  as  it  recognized  the  right  of 
a  common  carrier  and  shipper  to  limit  the  liability  of  the 
former  for  damages  through  its  negligence  by  a  fair  contract 
upon  the  basis  of  the  value  of  the  property ;  and  it  was  held 
that,  in  the  contract  there  under  consideration,  unlike  the 
one  in  the  Moulton  Case,  the  damages,  in  case  of  loss  or 
injury  to  the  property,  were  liquidated  With  reference  to  the 
value  thereof  as  declared  by  the  shipper  or  assented  to  by 
him,  as  in  Hart  v.  Railroad  Co.,  supra. 

Enough  has  been  said  to  demonstrate  that  we  would  be  fly- 
ing in  the  face  of  the  decisions  of  this  and  most  courts  were 
we  to  hold  that  the  contract  in  question  is  a  mere  arbitrary 
stipulation  against  liability  for  negligence ;  and  at  the  same 
time  we  would  be  violating  the  plain  words  of  the  contract. 
The  opening  words  of  the  bill  of  lading  were,  in  substance, 
that  the  value  of  the  horse  did  not  exceed  $100.  To  that  ref- 
erence was  thereafter  made  in  the  paper  as  a  valuation  of  the 
property,  and  in  one  instance  as  a  valuation  agreed  upon  be- 
tween the  owner  and  shipper.  In  view  of  that,  how  can  it  be 
said  that  the  limit  of  liability  was  arbitrarily  fixed,  no  ref- 
erence being  had  to  the  actual  value  of  the  property  as  in  the 
Abrams  Case.^  It  might  be  so  said  if,  while  language  was  used 
ostensibly  fixing  the  value  of  the  property,  such  value  was  so  out 
of  harmony  with  the  ordinary  value  of  similar  property  as  to 
indicate  that  value,  in  fact,  did  not  enter  into  the  transaction. 
But  that  is  not  the  situation  here.  As  said  by  the  court  in 
Alair  v.  Railroad  Co.,  apt  language  was  used  to  make  an 
agreement  as  to  the  value  of  the  property,  and  the  amount 
named  is  in  harmony  with  common  knowledge  as  to  the  value, 
ordinarily,  of  horses.  So  it  would  be  doing  violence  to  words 
to  hold  that  the  parties  did  not  intend  to  do  what  their  lan- 
guage indicates  was  their  purpose.  The  contract  seems  to 
satisfy  all  the  essentials  of  a  valid  agreement  between  shipper 
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and  common  carrier,  liquidating  the  maximum  amount  of 
damages  recoverable  by  the  former  of  the  latter  in  case  of  loss 
or  injury  to  the  subject  of  carriage.  The  amount  was  fairly 
agreed  upon,  it  was  reasonable,  and  the  charges  for  services 
and  responsibility  were  based  thereon.  Such  a  contract  has 
no  similarity  to  the  one  construed  in  Abrams  v.  Railway  Co. , 
Moulton  V.  Railway  Co.,  and  similar  cases. 

We  have  left  to  consider  the  question  of  whether  the  word 
of  limitation  used  in  the  contract,  in  regard  to  the  class  of 
injuries  the  parties  had  in  mind  in  restricting  recoverable 
damages,  included  injuries  attributable  to  the  carrier's  negli- 
gence. The  trial  court  decided  in  favor  of  respondent  on  that 
proposition.  It  will  be  noted  that,  following  the  language  of 
the  contract  containing  the  shipper's  declaration  of  the  value 
of  the  horse,  and  in  close  connection  therewith,  are  these 
words:  "And  it  is  agreed  between  the  owner  and  shipper  of 
these  animals,  and  the  said  railway  company,  that  in  case  of 
accident  resulting  in  injury  to  said  animals,  the  value  thereof 
shall  in  no  case  exceed  the  values  named  above. "  In  no  place 
before  those  words  occur  or  thereafter  is  the  word  *' negli- 
gence" used,  or  any  word  in  itself  indicating  the  precise 
meaning  the  parties  ascribed  to  the  word  ** accident"  till  we 
reach  the  conclusion  of  that  part  of  the  contract  containing 
the  carrier's  receipt  for  the  horse  and  statement  of  the  rate 
for  service  to  be  rendered  in  respect  to  the  property,  when 
the  following  words  occur:  "In  consideration  of  which,  and 
further  valuable  considerations,  it  is  hereby  mutually  agreed 
that  said  company  shall  not  be  liable  for  loss  of  live  stock  by 
jumping  from  cars,  delay  of  trains  not  caused  by  negligence 
as  aforesaid,  or  any  damage  said  property  may  sustain  except 
such  as  may  result  from  a  collision  of  the  train  with  other 
trains,  or  when  the  cars  are  thrown  from  the  track  in  course 
of  transportation,"  etc.  Now  we  have  nothing  to  do  with 
the  last  part  of  the  language  quoted,  so  far  as  it  purports  to 
exempt  appellant  altogether  from  injury  or  loss  of  the  prop- 
erty while  in  its  charge,  from  its  negligence.  We  look  in 
vain  through  what  preceded  the  word  "negligence"  for 
anything  that  can  reasonably  be  said  to  be  the  antecedent 
thereof  other  than  the  term  "accident."  By  a  very  familiar 
rule  for  the  construction  of  contracts,  every  word  in  the  agree- 
ment must  be  taken  to  have  been  used  for  a  purpose,  and 
no  word  be  rejected  as  mere  surplusage  if  we  can  discover 
any  reasonable  purpose  thereof  which  can  be  gathered  from 
the  whole  instrument.  The  words  "negligence  aforesaid" 
are  strikingly  significant.  They  must  necessarily  be  taken  to 
refer  to  some  word  or  words  that  precede  them,  and  it  seems 
that,  if  they  do  not  point  to  the  word  "accident"  as  their 
antecedent,  they  have  none. 

The  learned  circuit  court  reasoned  thus:  The  carrier's 
common-law  liability  cannot  be  varied  except  by  language 
unmistakably  indicating  that  such  was  the   intention  of  the 
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parties;  the  contract  is  open  to  two  constructions,  hence  it  is 
the  duty  of  the  court  to  adopt  the  one  most  favorable  to  the 
shipper.  We  find  no  fault  with  those  rules  for  construction, 
but  the  premises  assumed  in  applying  them  to  the  case  seem 
to  be  incorrect.  Judicial  construction  of  a  contract  does  not 
reach  a  point  where  the  meaning  of  some  significant  word 
can  be  said  to  be  in  doubt  and  it  is  permissible  to  assign 
thereto  one  of  two  meanings  either  of  which  is  within  the 
reasonable  scope  thereof,  upon  merely  arriving  at  a  con- 
clusion that  such  word  may,  as  an  abstract  proposition,  be 
given  either  of  two  meanings.  A  word  in  a  contract,  taken 
by  itself,  often  admits  of  two  meanings,  when,  from  the  whole 
contract  to  be  construed,  there  is  no  reasonable  doubt  as  to 
the  sense  in  which  the  parties  used  it.  In  that  situation,  the 
particular  sense  they  ascribed  to  the  word  when  the  contract 
was  made  must  be  adopted  if  it  is  within  the  reasonable  scope 
thereof.  That  satisfies  the  requisites  of  clearness  in  such  a 
contract  as  the  one  before  us,  in  order  to  vary  the  common- 
law  liability  of  the  carrier,  and  precludes  the  application  of 
the  rule  that  in  case  of  doubt  the  uncertainty  should  be  re- 
solved against  the  carrier  or  the  person  responsible  for  the 
use  of  the  uncertain  term  in  the  contract  in  respect  to  his  own 
interests.  If  mere  ambiguity  of  expression  were  always  taken 
as  justifying  a  court  in  choosing  between  two  meanings  of  a 
particular  word  or  collection  of  words,  either  of  which  is 
within  the  reasonable  scope  thereof,  the  primary  purpose  of 
judicial  construction — that  of  determining  the  intention  of  the 
parties  in  regard  to  the  subject  for  construction,  so  far  as 
the  same  can  be  located  within  the  reasonable  meaning  of  the 
language  they  chose  to  use — would  often  fail  of  accomplish- 
ment. There  is  often  ambiguity  of  expression  in  a  written 
contract  or  other  writing  when  the  meaning  is  plain,  leaving 
no  room  for  a  selection  to  be  made  between  two  meanings  for 
the  purpose  of  arriving  at  the  intention  of  the  parties  thereto. 
Words  in  their  literal  sense,  if  so  applied,  may  lead  to  such 
an  absurd  result  as  to  obscure  the  real  meaning;  and  again, 
words  in  a  contract,  when  taken  in  their  literal  sense,  may  be 
obscure  in  meaning  and  such  obscurity  entirely  disappear 
when  a  view  is  taken  from  the  standpoint  of  the  parties  in 
reducing  their  agreement  to  writing.  As  an  abstract  proposi- 
tion«  it  may  be  admitted  that  the  meaning  of  the  word  ''acci- 
dent''is  not  always  the  same.  However,  if  the  reasonable 
scope  thereof  will  admit  of  its  standing  as  the  antecedent  of 
**neeligence"  in  the  contract  before  us,  the  meaning  the  par- 
ties to  the  writing  ascribed  to  it  is  too  plain  to  be  disregarded. 
The  trial  court  seems  to  have  supposed  that  the  word  "acci- 
dent" does  not,  properly  speaking,  or  as  commonly  under- 
stood, refer  to  the  result  of  negligence.  In  that  he  was  clearly 
wrong.  True,  the  word,  in  the  narrow  sense  usually  given 
thereto  in  connection  with  some  qualifying  word,  does  not 
refer  to  the  result  of  actionable  negligence,  but  it  is  com- 


Am  A  lEtng  CAKRIBRS  OF  PABIGHT  791 

RCas 

Ullman  v.  Chicago  &  N.  W.  Ry.  Co 

moaly  used  without  any  qualifying:  word  in  speaking  of  such 
a  result.  There  are,  in  this  and  other  courts,  many  examples 
of  such  use.  The  numerous  instatices  referred  to  by  appel- 
lant's counsel  might  be  lareely  added  to.  Oliver  v.  Town  of 
La  Valle,  36  Wis.  «;92;  Cummings  v.  Furnace  Co.,  60  Wis. 
603,  611,  18  N.  W.  742,  20  N.  W.  66s;  Annas  v.  Railroad  Co., 
67  Wis.  46.  59,  30  N.  W.  282,  58  Am.  Rep.  848;  Koenig  v. 
Town  of  Arcadia,  75  Wis.  62,  43  N.  W.  734;  Groesbeck  v. 
Railway  Co.,  93^  Wis.  508,  509,  67  N.  W.  1120;  Hyer  v.  City 
of  Janesvi41e,  161  Wis.  371,  77  N.  W.  729;  Buckmaster  v. 
Railway  Co.,  108  Wis.  353,  84  N.  W.  845.  In  the  last  case 
cited  this  language  was  used:  ''If  the  accident  be  one  which 
could  happen  only  through  decedent's  negligence,  then,  of 
course,  the  accident  itself  establishes  such  negligence.''  In 
Groesbeck  v.  Railway  Co.  this  language  was  used,  speaking 
of  the  opinion  of  the  court  in  a  previous  case:  ''The  acci- 
dent in  that  case  occurred  at  a  place  where  there  was  no 
restriction  on  the  speed  of  trains.''  Further  examples  to 
almost  any  extent  could  be  given,  showing  that  the  result  of 
negligence  is  commonly  spoken  of  as  an  accidental  occurrence, 
the  term  "mere  accident"  being  commonly  used  where  it  is 
desired  to  repel  the  idea  of  negligence.  In  Sawyer  v.  Rail- 
road Co.,  37  Mo.  240.  262,  90  Am.  Dec.  382,  an  instruction  to 
a  jury  was  held  strictly  accurate  where  the  court  spoke  of 
"mere  accident"  as  not  actionable,  putting  the  decision  on 
the  ground  that  the  word  "mere"  difierentiated  a  nonaction- 
able  from  an  actionable  occurrence,  the  former  being  referred, 
for  the  proximate  cause,  to  mere  chance,  and  the  latter  to 
want  of  legal  care  on  the  part  of  a  responsible  person.  In 
Henry  V.  Railway  Co.,  113  Mo.  525,  21  S.  W.  214,  the  jury 
were  instructed  that  if  the  injury  to  the  plaintifi  was  purely 
accidental,  he  could  not  recover.  It  was  contended  on  the 
part  of  the  plaintiff  that  such  language  was  misleading  be- 
cause in  the  law  of  negligence  the  word  "negligence"  and  the 
word  "accident"  are  used  synonymously.  The  court  coincided 
with  that  view,  yet  held  that  the  instruction  was  proper  be- 
cause of  the  qualifying  word  "purely";  that  without  such 
qualification  "accident,"  referring  to  an  occurrence  caused  by 
human  agency,  might  suggest  precedent  negligence ;  and  that 
the  use  of  such  qualifying  word  with  the  word  "accident"  is 
well  understood  to  exclude  negligence  or  carelessness.  In 
McCarty  v.  Railroad  Co.,  30  Pa.  247,  the  term  "accident" 
was  held  applicable  to  an  occurrence  resulting  from  negli- 
gence, but  that  the  use  thereof,  in  speaking  of  an  event 
causing  damage  to  a  person  for  which  no  one  was  liable,  was 
proper  because  of  the  following  explanatory  clause,  "a  cir- 
cumstance over  which  they  could  have  no  control."  Thus  it 
will  be  seen  that  while  the  term  "accident"  when  ascribed  to 
an  injury  to  person  or  property  rights,  in  a  narrow  sense,  not 
only  excludes  human  intention  or  expectation,  but  likewise 
duty,  under  the  circumstances,  in   the  exercise  of  ordinary 
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care,  to  have  anticipated  the  danger  and  guarded  against  it; 
but  it  is  treated  in  all  the  books  as  a  proper  designation  of 
occurrences  arising  from  actionable  negligence.  So  common 
has  its  use  in  that  way  become  that  law  writers  have  felt 
warranted  in  adopting,  for  a  title  to  a  treatise  on  law  and 
practice  in  cases  grounded  on  neglieence,  the  words,  **Law 
and  Practice  in  Accident  Cases.'*  See  Black's  work  on  the 
subject.  In  Nave  v.  Flack,  90  Ind.  205.  46  Am.  Rep.  205,  in 
discussing  this  subject,  the  court  said:  **The  poverty  of  lan- 
guage compels  the  use  of  words  in  different  meanings,  and 
this  is  notably  true  of  the  word  'accident. '  Strictly  speaking, 
an  accident  is  an  occurrence  to  which  human  fault  does  not 
contribute;  but  this  is  a  restricted  meaning,  for  accidents  are 
recognized  as  occurrences  arising  from  the  carelessness  of 
men."  In  Browne,  Jud.  Interp.  4,  5,  it  is  said  that  it  will  not 
do  to  construe  the  word  ** accident"  as  necessarily  excluding 
negligence,  for  otherwise  there  could  never  be  an  accident 
where  any  one  is  careless;  and  to  that  the  author  cites 
Schneider  v.  Insurance  Co.,  24  Wis.  28,  i  Am.  Rep.  157, 
where  this  court  held  that  ** there  is  nothing  in  the  definition 
of  the  word 'accident'  which  excludes  negligence;  that  an 
accident  may  happen  from  an  unknown  cause,  but  it  is  not 
essential  that  the  cause  should  be  unknown;  it  may  bean 
unusual  result  of  a  known  cause  and  therefore  unexpected  to 
the  party;  that  accidents  often  happen  from  such  kinds  of 
negligence. ' ' 

It  does  not  seem  necessary  to  pursue  this  subject  further  to 
show  that  the  trial  court  most  grievously  erred  in  holding  that 
the  terms  "accident"  and  **mere  accident"  are  synonymous 
and  both  exclude  human  fault  called  **negligence."  On  the 
contrary  they  are  well-nigh  universally  treated  in  legal  opin- 
ions as  opposites,  the  former  being  referable,  among  other 
causes,  to  responsible  human  agency.  It  will  not  do  to  rely 
absolutely,  for  the  meaning  that  may  be  reasonably  ascribed 
to  words,  upon  definitions  thereof  found  in  standard 
dictionaries.  The  use  of  words  always  precedes  their  recorded 
signification.  When  a  particular  use  of  a  word  becomes  com- 
mon, that  use  must  be  taken  into  consideration  in  construing 
a  contract  containing  such  word,  regardless  of  whether  the 
meaning  can  be  found  in  any  lexicon  or  not. 

It  follows  from  what  has  been  said  that  ''accident,"  as  used 
in  the  bill  of  lading  under  consideration  with  reference  to  the 
occurrence  for  which  liability  of  the  carrier  was  limited  to  the 
stated  value  of  the  horse,  may  be  said  to  include  the  result  of 
negligence,  and  that  the  words  "caused  by  negligence  as 
aforesaid,"  in  describing  occurrences  for  which  the  appellant 
intended  to  recognize  by  express  contract  its  liability,  referred 
to  the  precedent  words  "in  case  of  accident,"  and  that  such 
reference  is  so  clear  as  to  leave  no  room  for  the  application  of 
the  rule  which  guided  the  trial  court,  that  in  case  of  doubt 
between  two  meanings  of  a  word,  either  of  which  is  within  the 
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reasonable  scope  thereof,  the  one  should  be  adopted  which 
sustains  rather  than  the  one  which  limits  common-law  rights. 
There  is  another  and  perhaps  still  stronger  reason  than  the 
one  we  have  given  for  holding  that  the  parties  to  the  contract 
under  consideration  used  the  word '^accident'' in  its  broad 
sense.  There  were  at  least  four  ways  in  which  the  property 
of  respondent  was  liable  to  be  injured  while  in  the  possession 
of  appellant,  three  of  which,  in  the  absence  of  a  special  con- 
tract, were  included  in  the  carrier's  ordinary  or  extraordinary 
liability,  which  extended  to  the  entire  loss  that  might  accrue 
to  the  shipper:  (i)  Acts  of  God  or  the  public  enemies;  (2) 
willful  misconduct  of  the  carrier;  (3)  negligence  of  the  car- 
rier ;  (4)  occurrences  not  referable  to  either  of  the  causes  men- 
tioned, and  which  would  be  damnum  absque  injuria  except 
for  the  special  responsibility  of  common  carriers  as  insurers. 
For  injuries  caused  in  the  way  first  mentioned  the  law  ex- 
empted appellant  from  all  responsibility.  For  injuries  caused 
in  the  second  way,  it  was  doubtful,  at  least,  whether  app'ellant 
could  secure  exemption  by  contract.  Railway  Co.  v.  Chap- 
man, 133  111.  96,  24  N.  E.  417,  8  L.  R.  A.  508,  23  Am.  St.  Rep. 
587.  For  injuries  caused  in  the  third  way  it  was  within  the 
power  of  appellant,  by  a  fair  agreement,  to  fix  the  measure  of 
its  liability  on  a  value  basis  of  the  property.  For  injuries 
caused  in  the  fourth  way,  appellant  was  free  to  obtain  entire 
exemption  of  liability  by  contract,  supporting  the  release  of 
liability  merely  by  a  special  freight  rate.  Schaller  v.  Railway 
Co.,  97  Wis.  31,  71  N.  W.  1042.  It  follows  that  if  we  were  to 
hold  that  the  word  *' accident,'*  as  used  in  the  contract  before 
us,  means  **mere  accident*' — occurrences  falling  within  either 
the  first  or  fourth  way  mentioned — we  would  convict  the 
appellant  of  doing  the  absurd  thing  of  stipulating  for  a  limita- 
tion of  responsibility  where  none  existed  at  all,  or  for  a  limi- 
tation of  liability  to  $100  where  entire  exemption  from  liability 
could  be,  and  in  fact  was,  secured  in  consideration  of  a  special 
freight  rate,  as  indicated  by  language  in  the  contract  exempt- 
ing appellant  from  all  liability  in  certain  cases  in  consideration 
of  the  tarifi  rate  mentioned.  The  contract  can  only  be  made 
to  appear  reasonable  and  sensible,  as  it  seems,  by  holding 
that  the  parties  intended  to  confine  the  entire  exemption  from  , 
liability  to  those  occurrences  that  were  proper  subjects  for  a 
contract  to  that  effect,  and  to  limit  the  liability,  in  the  event 
of  loss  or  injury  to  the  property  by  negligence,  in  the  only  way 
protection  in  that  regard  could  be  secured,  that  is.  by  a  fair 
contract  on  a  value  basis  of  the  property.  That  the  parties 
had  in  mind  the  class  of  liabilities  which  are  universally 
guarded  against,  so  far  as  the  law  will  permit  it,  by  such  a 
contract,  seems  clear.  In  this  connection  it  is  significant 
that  in  Railway  Co.  v.  Chapman,  supra,  the  form  of  contract 
contained  the  word  ''accident"  as  a  designation  of  the  occur- 
rences which  the  clause  limiting  liability  referred  to.  the 
same,  substantially,  as  in  this  case;  and  it  was  treated  without 
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contention  as  including:  occurrences  attributable  to  the  car- 
rier's negligence  and  as  binding  to  that  extent;  but  the  plain- 
tiff was  held  entitled  to  recover  because  the  loss  was  caused 
by  willful  misfeasance  of  the  carrier. 

For  the  reasons  given  the  judgment  appealed  from  must  be 
modified  by  reducing  it  to  $ioo,  with  legal  interest  from 
November  22,  1895,  and  costs  as  heretofore  taxed,  and  affirmed 
as  modified,  costs  in  this  court  to  go  in  favor  of  the  appellant. 

So  ordered. 


Southern  Pac.  Co.  v,  Arnbtt  et  al. 

(Circuit  Court  0/  Appeals,  Eighth  Circuit,  November  4,  /901.) 

[Ill  Fed.  Rep.  849.] 

.Carriers— Action  for  Injury  to  Property  in  Shipment — Pleading. 

A  special  contract  exacted  by  a  carrier  is  a  defensive  weapon  to  be 
tised  by  the  carrier  when  sued  by  the  shipper  for  an  alleged  violation 
of  duty  against  which  it  was  designed  to  afford  protection,  and  a 
shipper  suing  to  recover  damages  for  negligence,  on  account  of  which 
the  carrier  is  liable  notwithstanding  the  contract,  is  not  required  to 
declare  upon  such  contract. 

Sanne— Action  for  Injury  to  Live  Stock— Evidence. 

On  the  trial  of  an  action  against  a  railroad  company  to  recover 
damages  for  injuries  to  cattle  in  shipment,  alleged  to  have  been  due 
to  the  fact  that  they  were  kept  too  long  in  the  cars  without  rest  or 
feed  or  water,  caused  in  part  by  the  slow  speed  of  the  train,  testimony 
tending  to  show  that  the  time  made  was  unusually  slow  for  a  stock 
train,  and  that  the  bad  condition  of  the  cattle  on  arrirval  at  their 
destination  was  due  to  neglect  and  bad  treatment  during  the  journey, 
is  germane  to  the  issues,  and  its  admission  not  error,  where,  so  ^r 
as  it  consisted  of  opinion,  the  witnesses  were  shown  to  be  qualified 
by  experience  to  express  such  opinions,  either  by  having  been  in  the 
railroad  service  or  by  dealing  in  cattle. 

Evidence— Statements  of  Third  Person— Res  Gestae. 

Unsworn  statements  made  by  a  third  person,  who  acted  as  agent 
for  plaintiffs  in  loading  the  cattle  on  the  cars,  as  to  their  pondition 
at  the  time,  were  not  admissible  as  part  of  the  res  gestae  in  support 
of  a  defense  that  the  cattle  were  in  an  unfit  condition  for  shipment 
when  loaded,  where  there  was  no  evidence  to  show  that  such  person 
was  authorized  to  bind  plaintiffs  by  such  statements. 

Same — Opinions— Qualification  of  Witness. 
As  a  defense  to  an  action  against  a  railroad  company  for  injury  to 
.  cattle  alleged  to  have  been  due  to  their  negligent  handling  in  ship- 
ment,  defendant  pleaded  that  the  cattle  were  in  unfit  condition  when 
•hipped,  and  that  their  injury  was  due  to  such  fact.  In  support  of 
such  defense,  defendant  offered  the  testimony  of  witnesses  shown  to 
have  had  experience  in  raising  and  caring  for  cattle,  and  to  have 
seen  the  cattle  in  controversy  at  the  time  of  their  shipment,  to  the 
effect  that  they  were  not  in  fit  condition  to  stand  transportation  by 
rail  from  the  point  of  shipment  to  the  point  of  destination  at  the 
time  of  year  when  the  shipment  was  made,  owing  to  the  fact  that 
the  shipment  was  from  a  warm  climate  to  a  much  colder  one,  and 
over  high  ranges  of  mountains,  and  the  effect  of  the  cold  would  be 
injurious,  and  would  cause  them  to  become  numb,  and  lie  down  in 
the  cars,  and  be  unable  to  get  up:  held,  that  such  testimony  was 
pertinent  to  the  issue,  and  its  exclusion  was  error,  although  it  did 
not  appear  that  such  witnesses  had  shipped  cattle  by  rail,  or  had 
actual  experience  of  the  effect  of  such  change  of  climate;  their  qnal- 


Am  &  Eng  CARRIBRS  OF  FREIGHT  795 

R  Cas 

Southern  Pac.  Co.  v»  Arnett 

ifications  being  sufficient  to  render  their  opinions  admissible,  and 
the  weight  to  be  given  them  being  a  matter  for  the  jury  to  determine. 
Carriers — Action  for  Injury  to  Stock  in  Shipment— Instructions.* 

Instructions,  in  an  action  against  a  railroad  company  to  recover 
damages  for  injury  to  cattle  in  shipment,  considered  and  approved. 

Caldwell,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Utah. 

A.  H.  Arnett  and  J.  C.  Easton,  the  defendants  in  error,  brought 
this  action  against  the  Southern  Pacific  Company,  the  plain- 
tifi  in  error,  to  recover  damages  for  injuries  said  to  have  been 
sustained  by  certain  cattle  belonging  to  them,  while  they  were 
being  transported  by  the  defendant  company  over  its  railroad 
from  Caliente,  in  southern  California,  to  Ogden,  in  the  state 
of  Utah.  The  plaintiffs  below  averred,  in  substance,  that 
they  delivered  to  the  defendant  company  at  Caliente  517 
head  of  mixed  cattle  and  103  head  of  calves,  to  be  safely 
carried  to  Ogden,  and  that  while  in  transit  they  were  injured 
through  the  negligence  of  the  carrier,  and  depreciated  in  value 
to  the  extent  of  $15  per  head.  They  averred  that  the  negli- 
gence of  the  defendant  company  consisted  in  its  refusal  to 
permit  the  plaintiffs  to  unload,  feed,  or  rest  the  cattle  while 
in  transit  between  Caliente  and  Reno,  in  the  state  of  Nevada; 
in  the  careless  handling  of  the  train  of  cars  containing  the 
cattle,  by  reason  whereof  the  journey  was  unnecessarily 
delayed;  in  failing  to  start  the  train  promptly  after  the 
cattle  had  been  reloaded  on  the  cars  at  Reno,  Nev. ;  and  in 
neglecting  to  transport  the  cattle  within  a  reasonable  time 
from  Reno  to  Ogden,  by  reason  whereof  the  cattle  were  kept 
confined  in  the  cars  while  in  transit  between  those  points, 
without  food,  water,  or  rest,  for  a  period  of  42  hours,  which 
delay  led  to  great  suffering  and  damage,  and  resulted  in  the 
loss  by  death  of  i  >;  of  the  herd. 

To  the  foregoing  complaint  the  defendant  interposed  an 
answer,  wherein  it  averred  the  following  facts:  That  the 
cattle  in  question  were  received  on  November  3,  1898,  to  be 
transported  from  Caliente,  Cal.,  to  Ogden,  Utah,  under  the 
provisions  of  a  special  contract  between  the  carrier  and  the 
shipper;  that  prior  to  the  loading  of  the  cattle  on  its  train  it 
had  no  opportunity  for  properly  inspecting  them,  and  ascer- 
taining whether  they  were  in  a  suitable  condition  for  trans- 
portation; that  the  plaintiffs' agents  who  were  at  the  time, 
and  for  a  long  time  previously  had  been,  in  charge  of  the 
cattle,  well  knew  when  the  cattle  were  loaded  that  they  had 
suffered  for  a  long  time  for  want  of  sufficient  food,  and  were 
poor  and  weak,  and  not  in  a  suitable  condition  to  endure  the 
journey  to  Ogden,  which  fact  was  unknown  to  the  carrier; 
that  if  said  cattle  had  been  in  a  proper  condition  for  ship- 
ment when  they  were  received  and  shipped  they  would  not 
have  been  injured;  that  the   plaintiffs  negligently  and  reck- 

•See  3  Enc.  PI.  A  Pr.  852. 
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lessly  caused  the  cattle  to  be  shipped  when  they  were  aware 
that  they  were  in  an  unfit  condition  for  transportation ;  and 
that  the  alleged  loss  and  damage  incident  to  the  journey  was 
occasioned  by  the  plaintiffs*  own  fault  and  negligence.  As 
a  defense  to  the  charge  contained  in  the  complaint  that  the 
plaintiffs  were  not  allowed  to  unload  the  cattle  between 
Caliente,  CaL,  and  Reno,  Nev.,  the  defendant  interposed  the 
following  plea :  That,  by  virtue  of  the  special  contract  under 
which  the  cattle  were  carried,  they  were,  while  en  route,  under 
the  special  charge  of  three  persons  who  were  in  the  plaintiffs* 
employ,  whose  special  duty  it  was  to  care  for  the  cattle,  and  see 
that  they  had  proper  attention  at  the  proper  time  and  whose 
duty  it  was  to  advise  the  defendant  when  the  stock  needed 
food  and  water;  that  when  .the  cattle  reached  Sacramento^ 
CaL,  they  had  then  been  en  route  about  i6  or  i8  hours;  that 
the  plaintiffs*  agents  who  were  in  charge  of  the  stock,  although 
advised  that  the  cattle  could  only  be  unloaded  at  Reno,  Nev., 
nevertheless  insisted  on  going  forward  without  unloading  at 
Sacramento,  by  reason  of  which  conduct  the  cattle  were  kept 
on  the  cars  about  35  hours  continuously  between  Caliente  and 
Reno*;  and  that,  if  the  cattle  sustained  injury  in  consequence 
of  not  being  unloaded  and  fed  at  Sacramento,  such  injury  was 
due  to  the  conduct  of  the  plaintiffs*  own  agents,  and  to  the 
bad  condition  of  the  cattle  at  the  time  they  were  received  for 
shipment.  With  respect  to  the  alleged  delay  in  transporting 
the  cattle  from  Reno  to  Ogden,  the  defendant  averred  that 
the  run  between  those  points  was  made  in  34  hours  and  ^S 
minutes;  that  there  was  one  hour's  delay  in  starting  after  the 
cattle  were  reloaded;  that,  although  the  plaintiffs'  agents 
who  were  in  charge  of  the  stock  were  advised  of  several 
intervening  stations  where  the  cattle  could  be  unloaded  and 
fed,  they  nevertheless  insisted  on  going  through  from  Reno  to 
Ogden  without  unloading  the  stock,  and  that  by  reason  of 
such  negligent  conduct  on  the  part  of  the  plaintiffs*  agents  the 
cattle  were  damaged,  and  not  by  reason  of  any  fault  or  neg- 
lect on  the  part  of  the  defendant  company.  The  trial  below 
resulted  in  a  verdict  and  a  judgment  against  the  defendant 
company  in  the  sum  of  $5,081.25,  to  reverse  which  the  defend- 
ant company  has  removed  the  record  to  this  court  by  a  writ 
of  error. 

Thomas  T.  Fauntleroy  (Alphonso  Howe  and  Cornelius  H. 
Fauntleroy,  on  the  brief),  for  plaintiff  in  error. 

S.  D.  Catherwood  (R.  E.  Shepherd  and  E.  B.  Critchlow, 
on  the  brief),  for  defendants  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

From  the  foregoing  analysis  of  the  pleadings,  it  appears 
that  it  stood  confessed  at  the  trial  that  the  cattle  in  question 
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were  kept  loaded  on  the  cars  in  making  the  journey  from 
Caliente,  Cal,  to  Reno,  Nev.,  considerably  more  than  28 
hours,  the  limit  prescribed  by  an  act  of  congress  for  keeping 
stock  confined  in  cars  while  in  transit  (Rev.  St.  §  4386) ;  that 
there  was  considerable  delay  in  starting  the  train  from  Reno 
after  the  cattle  had  been  reloaded  and  made  ready  to  start  from 
that  station ;  that  they  were  kept  on  the  cars  continuously  at 
least  36  hours  while  being  transported  from  Reno  to  Ogden, 
Utah ;  and  that  as  a  result  of  the  trip  some  of  the  cattle  died, 
all  were  more  or  less  injured,  and  that  the  owners  of  the  herd 
sustained  a  considerable  loss.  The  principal  defenses  which 
the  defendant  company  seems  to  have  relied  upon  to  shield 
itself  from  liability  were  these :  That  the  cattle  were  in  such 
a  poor  physical  condition  at  the  time  of  the  shipment,  which 
fact  was  unknown  to  the  carrier,  but  was  known  to  the  ship- 
per, that  they  could  not  have  been  transported  for  such  a 
long  distance  without  serious  injury;  and  that  whatever  addi- 
tional injury  was  sustained  by  their  being  kept  in  the  cars  be- 
yond the  period  prescribed  by  law  could  not  be  recovered  by 
the  plaintiffs,  because  their  being  so  kept  was  due  to  the 
plaintiffs'  own  fault,  or  to  the  fault  of  their  agents  who  had 
the  stock  in  charge.  Much  testimony  was  introduced  at  the 
trial  tending  to  show  the  physical  condition  of  the  herd  when 
the  shipment  took  place,  the  various  incidents  of  the  journey, 
the  causes  which  induced  delay,  the  reasons  why  the  cattle 
were  not  unloaded,  watered,  and  fed  more  frequently,  and 
who  was  responsible  for  the  delay  and  the  undue  confinement 
of  the  cattle  in  the  cars  during  the  journey.  The  evidence  on 
these  points  was  somewhat  conflicting,  but  the  issues  thus 
raised  have  been  settled  by  the  verdict  of  the  jury.  The  prin- 
cipal questions  discussed  in  the  briefs  and  at  the  bar,  which 
we  are  required  to  consider,  relate  to  the  admission  and  ex- 
clusion of  evidence,  and  to  the  refusal  of  certain  instructions 
which  were  asked  by  the  defendant. 

One  of  the  first  contentions  on  the  part  of  the  defendant 
company  is  that  the  trial  court  should  have  directed  a  verdict 
in  its  favor  because  the  complaint  which  was  filed  by  the  plain- 
tiffs counted  upon  a  violation  of  the  common-law  duties  of 
the  carrier,  while  the  answer  and  the  proofs  disclosed  that  the 
cattle  were  transported  under  a  special  contract  which  relieved 
the  carrier  from  some  of  its  stringent  common-law  obligations. 
We  do  not  find  that  any  question  of  this  sort  was  raised  or 
discussed  in  the  trial  court,  and,  not  having  been  raised  be- 
low, it  is  not  open  to  discussion  here.  The  action  was  brought 
by  the  plaintiffs  in  the  ordinary  form,  the  complaint  alleging 
certain  specific  violations  of  duty  on  the  part  of  the  carrier, 
by  reason  whereof  the  plaintiffs  had  sustained  damage.  The 
defendant  answered,  pleading  the  existence  of  a  special  con- 
tract, and  such  immunity  from  its  common-law  obligations  as 
it  had  thereby  secured.  It  did  not  insist  that  the  special  con- 
tract relieved  it  from  liability  for  the  wrongful  acts  alleged  in 
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the  complaint,  if  they  had  been  done  in  the  manner  and  form 
alleged,  nor  did  it  insist  that  the  plaintiCFs  could  only  recover 
for  such  injury  as  they  had  sustained  by  declaring  upon  the 
special  contract,  and  on  that  alone.  While  the  defendant  set 
forth  the  special  agreement  in  its  answer,  the  substance  of  its 
defense  was  that  such  damage  as  the  plaintiffs  had  sustained 
they  had  themselves  occasioned  by  offering  unfit  cattle  for 
shipment,  and  by  refusing  to  unload,  feed,  and  water  them  at 
proper  intervals,  although  they  were  afforded  the  requisite 
facilities  for  so  doing.  The  point  under  consideration  was  not 
only  not  made  below,  but  if  it  had  been  we  are  aware  of  no 
rule  of  law  which  requires  a  shipper  who  has  made  a  special 
contract  to  declare  upon  it,  when  he  contends  that  the  car- 
rier has  been  guilty  of  some  neglect  of  duty  on  account  of 
which  he  is  liable  notwithstanding  the  provisions  of  the  con- 
tract. A  special  contract,  when  exacted  by  a  carrier,  is  a 
defensive  weapon,  to  be  made  use  of  by  the  carrier  when  sued 
by  the  shipper  for  any  alleged  dereliction  of  duty  against  which 
it  was  designed  to  afford  protection. 

The  next  proposition  is  that  error  was  committed  in  per- 
mitting a  witness  by  the  name  of  Black,  who  was  one  of  the 
men  who  had  charge  of  the  cattle  on  the  trip  from  Caliente 
to  Ogden,  and  who  had  followed  the  butchering  business  for 
many  years,  and  in  that  capacity  had  had  very  much  to  do 
with  cattle,  to  say  that  it  took  ''a  great  deal  longer  to  take 
this  train'*  from  Sacramento  to  Reno  than  any  train  ^'he  had 
ever  come  over  on  the  same  road,"  and  to  say,  further,  that 
''26  to  28  hours  is  long  enough  to  keep  cattle  on  the  cars 
without  feed  or  water. "  The  first  of  these  statements  was 
neither  very  important  or  improper,  while  the  witness* 
acquaintance  with  cattle  and  knowledge  of  their  habits  and 
powers  of  endurance  was  much  greater  than  that  of  the 
average  person,  and  qualified  him  to  say,  as  he  did  in  sub- 
stance, that  26  or  28  hours'  confinement  of  cattle  on  cars  was 
long  enough,  because  confinement  for  a  longer  period  would 
wear  them  out,  cause  them  to  fall  or  lie  down,  and  have  a 
general  bad  effect.  It  can  scarcely  be  claimed  that  the  admis- 
sion of  this  testimony  constituted  a  reversible  error. 

The  same  view  must  be  taken  concerning  several  other 
exceptions  to  the  admission  of  evidence.  One  witness  who 
had  been  a  railroad  conductor  was  allowed  to  say  that  the  run 
from  Caliente  to  Ogden  "was  a  very  poor  run";  and  with 
relation  to  the  blowing  out  of  the  cylinder  head  of  an  engine, 
which  occurred  during  the  trip,  and  occasioned  considerable 
delay,  to*  say  further  that  such  accidents  sometimes  happen 
on  railroads,  but  are  more  apt  to  happen  "with  a  poor  class 
of  engines." 

Another  witness  (one  of  the  plaintiffs),  who  was  a  cattle 
dealer  of  large  experience,  and  who  met  and  inspected  the 
herd  at  Ogden  on  its  arrival,  was  allowed  to  testify,  in  sub- 
stance, that  the  cattle  had  been  on   the  cars  and  confined 
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therein  for  such  a  Ienfi:th  of  time  during  the  trip,  and  had 
been  carried  across  such  a  country,  that  it  would  cause  them 
to  be  in  the  bad  condition  in  which  he  found  them  on  their 
arrival  at  Oerden.  He  was  also  allowed  to  answer  the  ques- 
tion whether  it  was  customary  on  other  roads,  like  that  of  the 
defendant  company  over  which  he  had  shipped  cattle,  to  run 
stock  trains  at  as  low  a  rate  of  speed  as  isi  miles  per  hour; 
there  being  testimony  which  tended  to  show  that  the  train  in 
question  did  not  average  a  greater  speed.  The  same  witness 
was  allowed  to  state  that  his  experience  with  railroads  had 
been  that  it  was  customary  to  give  stock  trains  a  right  of  way 
over  all  trains  except  passenger  trains.  He  was  not  allowed, 
however,  to  answer  a  question  propounded  on  his  cross-exam-p 
ination  as  to  whether  he  had  made  an  estimate  of  his  entire 
loss  on  the  cattle  in  controversy,  in  a  letter  written  to  the 
defendant  company.  This  latter  question  was  excluded, 
apparently,  because  it  called  for  the  contents  of  a  written 
document  which  was  not  at  the  time  produced  and  exhibited 
to  the  witness. 

Another  witness,  who  was  a  cattle  dealer  of  considerable 
experience,  and  who  also  saw  the  herd  on  its  arrival  at  Ogden, 
was  allowed  to  testify,  in  substance,  that  the  bad  condition  of 
the  cattle  on  their  arrival  was  due  to  the  fact  that  they  '*had 
been  very  badly  handled,  and   perhaps  misused  on  the  cars.*' 

To  the  action  of  the  trial  judge  in  all  of  the  foregoing  in- 
stances, and  in  some  others  of  a  similar  character  which  we 
may  have  overlooked,  exceptions  were  reserved,  and  have 
been  argued  on  appeal.  But  we  are  unable  to  say  that  the 
action  of  the  lower  court  was  materially  erroneous.  The  testi- 
mony was  all  germane  to  the  various  issues  in  the  case,  and, 
in  so  far  as  it  consisted  of  opinions,  it  seems  to  have  been 
elicited  from  persons  who  were  well  qualified  by  experience 
to  express  the  same.  It  is  manifest,  we  think,  that  the  judg- 
ment below  cannot  be  reversed  because  of  the  errors  last 
enumerated,  unless  we  are  overtechnical  in  the  application 
of  the  rules  of  evidence. 

•  The  special  contract  under  which  the  cattle  in  question 
were  transported  provided,  in  substance^  that  any  compensa-r 
tion  for  injuries  claimed  to  have  been  sustained  by  the  cattle 
while  in  transit  should  be  adjusted  between  the  parties  on 
the  basis  of  the  declared  or  represented  value  of  the  stock  at 
the  time  and  place  of  shipment, — that  is,  at  Caliente,  Cal, — 
and  that  the  damages  should  not  exceed  the  declared  value. 
With  a  view  of  showing,  in  accordance  with  the  provisions  of 
the  special  contract,  what  would  have  been  the  market  value 
of  the  cattle  at  Caliente,  taking  into  account  the  alleged 
injuries  which  they  had  sustained  during  the  trip  on  account 
of  the  defendant's  negligence,  a  long  hypothetical  question, 
covering  more  than  a  page  of  the  record,  was  propounded  to 
one  of  the  plaintiffs'  witnesses,  who  was  allowed  to  answer 
it  notwithstanding  an  objection   which  was  interposed  by  the 
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defendant  company.  The  objection  was  that  the  supposed 
acts  as  recited  in  the  question  were  not  fairly  in  accordance 
with  the  evidence  which  had  been  introduced  by  the  plaintifEs. 
The  question  was  not  criticised  in  any  other  respect,  nor  did 
counsel  point  out  with  any  de^ee  of  clearness  wherein  the 
assumed  incidents  of  the  journey,  the  condition  of  the  cattle, 
and  the  hardships  which  they  had  undergone  were  not  in  con- 
formity with  the  proof  on  those  points,  as  it  had  been  elicited 
from  the  plaintiffs*  witnesses.  In  framing  the  hypothetical 
question,  the  plaintiffs  had  the  right,  of  course,  to  assume  that 
their  own  witnesses  had  told  the  truth,  rather  than  the  defend- 
ant's witnesses,  whenever  there  was  any  conflict;  and  while 
the  question  was  long  and  involved,  and  while  we  may  be 
permitted  to  doubt  the  expediency  of  allowing  such  complex 
questions  to  be  propounded  in  a  case  of  this  character,  yet  we 
are  not  able  to  hold  that  the  objection  actually  interposed  was 
tenable.  The  question,  in  our  judgment,  contained  a  reason- 
ably fair  summary  of  all  the  material  facts  as  they  had  at  the 
time  been  testified  to  by  the  plaintiffs*  witnesses. 

The  defendant  company  proposed  to  prove  that  while  the 
cattle  in  controversy  were  being  loaded  on  the  cars  at  Caliente 
on  November  3.  1898,  one  of  the  plaintiffs*  agents,  who  was 
supervising  the  loading,  declared  ''that  he  had  been  bun- 
coed**; also  that  he  said,  in  substance,  that  the  cattle  were 
not  the  cattle  that  had  been  bought  in  the  field;  and  that  he 
suspended  the  loading  for  a  short  time,  and  threatened  to 
unload  those  that  were  already  on  the  cars.  These  statements 
of  the  agent  were  excluded,  and  an  exception  was  saved. 
The  evidence  consisted  of  unsworn  declarations  by  a  third 
party,  who  was  not  shown  to  have  had  any  authority  to  bind 
the  plaintiffs  by  making  such  statements  concerning  the  con- 
dition of  the  cattle.  Nor  were  they  made  under  such  circum- 
stances that  they  can  be  regarded  as  admissible  on  the  ground 
that  they  were  the  res  gestae  of  an  act  which  the  agent  was 
then  performing  in  behalf  of  his  principal,  nor  was  any 
foundation  laid  for  introducing  them  in  evidence  for  the  pur- 
pose of  impeaching  the  person  by  whom  the  statements  are 
said  to  have  been  made.  The  proposed  testimony  was  prop- 
erly excluded,  and  the  same  may  be  said  of  the  action  of  the 
trial  court  in  excluding  similar  statements  which  the  defend- 
ant sought  to  prove  by  another  witness  by  the  name  of  Byers, 
who  claims  to  have  been  present  when  the  cattle  were  loaded, 
and  to  have  heard  certain  disparaging  remarks  concerning  the 
condition  of  the  cattle,  which  were  made  by  persons  who 
were  at  the  time  in  charge  of  the  herd,  and  were  assisting  in 
the  loading  of  the  same. 

"  Complaint  is  further  made  by  the  defendant  because  its 
chief  train-dispatcher  was  not  permitted  to  answer  the  ques- 
tion, **What  care  and  diligence  <Jid  the  defendant  exercise  to 
prevent  delay  on  the  road  in  going  forward  and  in  overcom- 
ing any  delay  when  it  occurred.^*'     But  as  the   answer  which 
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the  witness  gave  to  that  question  was  ''that  everything  was 
done  that  could  be  done  to  prevent  delay  of  this  train  in  going 
forward  and  in  overcoming  any  delay  when  it  occurred, ' '  and 
as  this  was  a  mere  conclusion  of  law  on  the  part  of  the  wit- 
ness which  embodied  no  statement  of  the  facts  on  which  the 
conclusion  was  based,  it  is  manifest  that  no  error  was  com- 
mitted in  excluding  the  question  and  the  answer  thereto. 

The  defendant  company  offered  to  read  from  the  deposition 
of  a  witness  by  the  name  of  S.  J.  Root,  who  testified  that  he 
helped  to  load  the  cattle  on  the  cars  at  Caliente ;  that  he  had 
had  experience  in  raising,  feeding,  and  transporting  cattle  all 
his  life;  and  was  then  58  year  sold,  and  had  made  cattle  rais- 
ing his  principal  business, — a  statement  to  the  effect  that,  in 
his  judgment,  the  cattle  in  question  had  not  been  well  enough 
fed,  and  were  not  in  a  fit  condition  when  shipped,  to  stand 
transportation  from   Caliente  to  a    cold  climate;  that  the 
change  of  climate  would  be  injurious  to  them,  and  cause  them 
to  become  numb,  and  to  lie  down  and  be   unable  to  get  up. 
This  statement  was  made  in  response  to  the  question  whether 
the  change  of  climate  in  the  month  of  November  from  Caliente 
to  Ogden,  Utah,  or  to  Omaha,  where  the  herd  was  eventually 
carried,  would  have  any  effect  on  the  cattle  in  the  condition 
that  they  were  in,  and,  if  so,  what   effect.     The  trial  court 
excluded  the  answer  to  the  question,  and  an  exception  was 
taken.     It  also  refused  to  permit  another  witness,  George  E. 
Root,  who  was  30  years  old,  and  had  had  much  experience  in 
raising,  feeding,  and  in  taking  care  of  cattle,  and  who  saw  the 
herd  loaded  on  the  cars  at  Caliente,  and  was  well  acquainted 
with  it  for  some  time  prior  to  the  shipment,  to  testify,  in 
effect,  and  in  response  to  an  interrogatory,  that  shortly  before 
the  shipment  one  of  the  cattle  in  the  herd,  a  full-grown  animal, 
had  died  in  the  pasture  where  the  herd  was  kept,  because,  in 
his  opinion,   *'he  didn't  get  enough    feed.**     It    excluded 
another  statement  of  the  same  witness,  that  shortly  before  the 
shipment  the  herd   had   been   moved   from   one  pasture  to 
another  because  the  feed  in  the  former  pasture  had  ''given  out 
entirely,'*  and  could  "keep  them  no  longer.**     It  also  refused 
to  permit  this  witness  to  answer  the  question  whether  the 
cattle  in  controversy,  when  shipped,  "were  in  a  fit  and  safe 
condition  to  be  transported  for  three  or  four  days  upon  rail- 
road cars.**     The  trial  court  refused  to  allow  another  witness, 
W.  H.  Cuddy,  who  testified  that   he  was  acquainted  with  the 
herd,  and  had  the  care  and  management  of  cattle  all  his  life, 
and  was  33   years  old,  to  answer  a  similar  question  as  to 
whether,  in  his  opinion,  the  cattle  at  the  time   of  the  ship- 
ment were  in  a  condition  to  be  safely  transported  by  rail  for 
such  a  long  distance  as  they  were  actually  carried.     And   it 
also  declined  to  permit  another  witness.  Henry  Dubbers,  who 
had  had  large  experience  in   handling  cattle,  and  who  had 
seen  and  inspected  the  herd   in  question   prior  to   the  ship- 
ment, and  found  them,  as  he  said,  to  be  "weak  and  thin,*' 
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to  say,  in  response  to  the  inquiry  what  effect  a  changfc  of 
climate  in  November  from  Caliente  to  Ogden  would  have 
upon  cattle  which  were  poor  and  weak,  that  such  a  change  of 
climate  would  be  disastrous;  that  the  herd,  as  he  saw  it,  were 
so  poor  and  ill  fed  that  they  could  not  resist  the  shock,  and 
** would  be  numbed,  even  by  frost.*'  Proper  exceptions 
were  duly  taken  to  the  action  of  the  court  in  each  of  the  fore- 
going instances,  and  the  exceptions  have  been  urged  in  this 
court. 

We  are  of  opinion  that  each  of  the  foregoing  exceptions  was 
well  taken.     The  condition  that  the  cattle  were  in  when  they 
were  shipped  wsls  one  of  the  principal  issues  fn  the  case, 
inasmuch  as  the  defendant  contended  that,  through  want  of 
sufficient  nourishment  for  some  time   prior  to  the  shipment, 
the  cattle  were  poor  and  weak,  and  incapable  of  withstanding: 
the  fatigue  incident  to  a  long  journey   by  rail,  and  the  cold 
that  was  encountered  in  transporting  them  over  the  hieh 
mountain  ranges  between   Caliente,  in  southern   California, 
and  Ogden,  Utah.     It  contended,  further,   that  the  injuries 
complained  of  were  not  the  result  of  any  negligence  on   its 
part,  but  were  due  to  the  enfeebled  condition  of  the  cattle, 
and  that  they  could  not  have  been  avoided  by  the  exercise  of 
that  degree  of  care  which  the  carrier  was  required  to  exer- 
cise.    It  is  obvious  that  the  excluded  evidence  tended  to  sup- 
port these  contentions,  and  we  are  unable  to  say  that  any  of 
the  witnesses  from  whom  the  testimony  was  elicited  lacked 
the  experience  which  was  necessary  to  qualify  them  to  testify 
as  experts  concerning  the  condition  of  the  cattle,  and  the 
probable  effect  of  transporting  them  in  their  alleged  enfeebled 
condition  for  a  long  distance  and  over  high  altitudes.     In  view 
of  their  testimony  showing  the  experience  which  they  bad 
severally  had  in  handling  cattle,  we  think  that  the  trial  court 
could  not  rightfully  declare  as  a  matter  of  law  that   they  were 
incompetent  to  testify  as  experts,  but  are  of  the  opinion  that 
it  was  the  province  of  the  jury  to  determine,  in   the  light  of 
the  experience  which  they  professed  to  have  had,  what  weight 
should  be  accorded  to  their  testimony.     The  witnesses  were 
certainly  competent  to  express  an  opinion  as  to  the  condition 
of  the  herd,  and  we  think  that  they  were   more  competent 
than  ordinary  persons  to  judge  of  the  probable  effects  of 
fatigue,  and  how  they  would  be  affected  by  a  sudden  chanee 
from  a  warm  to  a  colder  climate.     The  excluded  evidence  was 
fully  as  relevant  and   competent  as  some  expert  testimony 
which  the  plaintiffs  were  allowed  to  introduce,  and  we  are 
unable  to  discover  in  the  record  any  sufficient  reasons  for  its 
exclusion.     Nor  are  we  able  to  say  that  the  action  of  the  court 
in  excluding  it  was  an   immaterial  error,  which   may  be  dis- 
regarded, in  view  of  all  the  circumstances  attending  the  trial, 
and  the  effect  which  the  testimony  might  have  had,  if  it  had 
been  admitted,  on  the  assessment  of  the  damages. 

Counsel  for  the  defendant  have  indulged  in  some  criticism 
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of  the  instructions  which  were  given  by  the  trial  court,  but 
no  exceptions  were  taken  to  the  instructions  so  given,  except 
to  the  one  which  dealt  with  the  measure  of  damages,  and  the 
exception  in  that  behalf  was  very  general,  being  merely, 
**We  except  *  *  *  to  the  instruction  given  as  to  the 
measure  of  damages/*  Counsel,  as  it  seems,  did  not  attempt 
to  point  out  to  the  court  in  what  respect  the  instruction  con- 
cerning the  measure  of  damage  was  erroneous  or  misleading. 
In  view  of  the  provision  in  the  special  contract  which  required 
the  damages,  if  any  were  claimed,  to  be  adjusted  on  the  basis 
of  the  value  of  the  cattle  at  the  place  of  shipment,  and  not  to 
exceed  the  declared  value  at  the  time  and  place  of  shipment, 
the  court  in  its  charge  gave  the  following  directions,  in  sub- 
stance, on  the  subject  of  damages-:  That  in  no  event  could 
the  defendant  be  held  responsible  for  any  loss  incident  to  the 
journey  which  resulted  from  the  low  vitality  of  the  cattle,  and 
was  not  induced  by  the  carrier's  negligence;  that,  if  such 
negligence  on  the  part  of  the  defendant  bad  been  shown  as 
entitled  the  plaintiffs  to  recover,  the  measure  of  damage 
would  be  the  difference  in  value  of  the  cattle  at  Caliente, 
CaL,  on  November  3,  1898,  in  the  condition  in  which  they 
were  in  fact  delivered  at  Ogden,  and  the  condition  in  which 
they  should  have  been  delivered  had  the  defendant  used  due 
care;  that  it  was  not  any  difference  in  the  value  of  the  cattle 
at  Caliente  as  they  were  shipped  and  when  they  arrived  at 
Ogden  which  was  recoverable,  but  a  difference  due  to  the 
defendant's  negligence,  because  some  depreciation  in  value 
would  necessarily  result  from  the  transportation  of  the  cattle 
in  a  proper  manner;  that  the  value  of  the  cattle  in  the  con- 
dition in  which  they  ought  to  have  been  delivered  at  Ogden 
and  their  value  in  the  condition  in  which  they  were  actually 
delivered  should  each  be  ascertained,  the  value  in  each  in- 
stance being  the  market  value  at  Caliente  on  November  3, 
1898,  and  that  in  no  event  could  the  value  of  the  cattle  in  the 
condition  in  which  they  should  have  been  delivered  exceed  $20 
per  head  for  grown  animals  and  $5  per  head  for  calves,  be- 
cause that  was  the  maximum  of  value  which  was  fixed  by  the 
special  contract  when  the  herd  was  received  for  shipment. 

This  part  of  the  charge  is  criticised  by  counsel  with  a  refine- 
ment of  reasoning  which  is  not  usual,  and,  as  we  think,  would 
not  have  been  appreciated  by  the  jury;  for  the  reason,  as 
counsel  say,  that  in  fixing  the  market  value  of  the  cattle  at 
Caliente  when  they  were  delivered  for  shipment  the  jury 
may  have  supposed  from  the  language  employed  in  one  clause 
of  the  instruction  that  they  were  at  liberty  to  place  a  higher 
value  on  the  cattle  than  that  fixed  by  the  plaintiffs  in  the 
special  contract,  and  that  in  this  way  the  difference  between 
the  two  values  which  was  made  the  measure  of  damage  might 
have  been  exaggerated.  We  do  not  think  that  the  paragraph 
of  the  charge  in  question  is  fairly  susceptible  of  such  an  inter- 
pretation; and  we  have   no  reason  to  suppose  that  it  was 
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interpreted  by  the  jury  as  counsel  assert  that  it  might  have 
been.  The  damages  awarded  certainly  did  not  exceed  the 
declared  value  of  the  cattle,  for  the  sum  allowed  did  not  ex- 
ceed $9  per  head  for  grown  animals.  In  view  of  all  that  was 
said  by  the  court,  we  are  satisfied  that  the  rule  for  the 
admeasurement  of  damages  was  properly  declared,  and  in 
language  that  was  well  understood. 

The  defendant's  attorneys  preferred  numerous  requests  for 
instructions,  and  excepted  to  the  refusal  of  1 1  of  such  special 
requests.  But  the  instructions  actually  eiven  embodied,  as 
we  think,  the  substance  of  these  requests,  in  so  far  as  they 
enunciated  correct  propositions  of  law.  The  issues  whether 
there  was  unreasonable  delay  in  transporting  the  cattle,  in 
view  of  all  the  circumstances  attending  their  transportation ; 
whether  the  defendant  furnished  reasonable  facilities  for  un- 
loading the  cattle,  so  that  they  need  not  have  been  kept  on 
the  cars  longer  than  the  statutory  period;  and  whether  the 
plaintiffs  exercised  proper  care  and  diligence  in  availing  them- 
selves of  such  facilities  or  were  remiss  in  the  discharge  of  that 
duty,  and  by  such  neglect  contributed  to  the  injuries  com- 
plained of, — were  each  clearly  defined  and  fairly  submitted 
to  the  jury ;  and  these,  in  connection  with  the  issue  respecting 
the  physical  condition  of  the  cattle  when  delivered  to  the  car- 
rier, were  the  most  vital  issues  in  the  case.  Notwithstanding 
the  complaint  made  by  counsel  that  the  court's  charge  was  too 
general,  we  do  not  conceive  it  to  be  probable  that  the  defend- 
ant was  prejudiced  by  the  refusal  to  give  any  of  the  special 
requests,  otherwise  than  as  they  were  given  in  the  general 
charge,  since  the  jury  were  instructed,  in  substance,  and  in 
accordance  with  the  view  maintained  by  the  defendant,  that 
if  the  plaintiffs  failed  to  exercise  ordinary  care  in  availing 
themselves  of  reasonable  facilities  which  were  afforded  by 
the  carrier  for  feeding,  watering,  and  resting  the  stock  at 
proper  intervals,  then  they  could  not  be  heard  to  complain  on 
that  account.  The  defendant  company  was  thus  given  the 
benefit  of  its  plea  of  contributory  negligence,  in  so  far  as 
that  plea  was  supported  by  the  proof. 

Upon  the  whole,  we  conclude  that  the  record  discloses  no 
material  error  other  than  the  one  heretofore  pointed  out,  on 
account  of  which  we  deem  it  necessary  to  reverse  the  judg- 
ment, and  direct  a  new  trial.     It  is  so  ordered. 

CALDWELL,  Circuit  Judge  (dissenting).  I  concur  in  the 
opinion  of  the  court  on  all  points  except  the  one  upon  which 
the  judgment  of  the  lower  court  is  reversed.  The  competency 
of  a  witness  to  eive  opinion  testimony  depends  upon  either 
the  actual  experience  of  the  witness  with  respect  to  the  very 
subject-matter  under  investigation,  or  his  previous  study  and 
research  concerning  the  same,  and  sometimes  on  both.  It  is 
not  claimed  that  the  witnesses  whose  opinion  testimony  was 
excluded  had  made  the  subject  of  the  effect  upon  cattle  of  a 
change  of  climate,  or  the  effect  upon  them  of  transporting 
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them  by  rail  in  any  climate,  a  matter  of  special  study  or 
research.  It  is  not  shown  that  any  one  of  them  had  any 
actual  experience  on  the  subject,  or  had  personally  observed 
the  efiect  on  cattle  of  a  change  from  a  warm  to  a  cold  climate, 
or  that  he  had  ever  accompanied  a  shipment  of  cattle  by  rail 
at  any  time  in  any  country.  The  general  rule  as  to  the 
admissibility  of  opinion  testimony  is  well  settled.  In  Rail- 
way Co.  V.  Edwards,  49  U.  S.  App.  52,  24  C.  C.  A.  300,  78 
Fed.  745.  this  court  said: 

**The  general  rule  undoubtedly  is  that  witnesses  are  to  testify 
to  facts,  and  not  to  eive  their  opinions;  but  this  rule  has  its 
exceptions  as  familiar  and  well  settled  as  the  rule  itself.  The 
exceptions  rest  upon  the  common  ground  of  necessity. 
Among  these  exceptions  is  this  one :  That  a  witness,  having 
special  knowledge  and  experience  as  to  the  value  of  property, 
animate  or  inanimate,  and  as  to  how  the  value  of  such  prop- 
erty is  affected  by  certain  conditions  or  treatment,  may  eive 
his  opinion  as  to  how  much  the  property  was  damaged  or 
benefited  by  such  conditions  or  treatment.  In  many  cases 
witnesses  are  allowed  to  testify  to  their  opinions,  not  because 
they  are  'experts/  in  the  technical  sense  of  that  term,  but  be- 
cause they  have  special  knowledge  of  the  particular  facts  in 
the  case,  which  the  jurors  have  not.  It  is  manifest  that  one 
who  has  never  handled  or  shipped  cattle  by  rail,  and  has  never 
looked  after  and  attended  them  while  in  the  cars  en  route  to 
their  destination,  can  have  no  accurate  conception  of  the 
efiect  upon  cattle  of  confining  them  in  cars  standing  still  on 
the  track  for  10  or  more  hours,  at  the  end  of  a  long  journey.'' 

Not  one  of  the  witnesses  testified  that  he  knew  from  per- 
sonal observation  and  experience  the  effect  of  cold  weather 
on  cattle  in  or  out  of  the  cars.  The  only  experience  they  ever 
had  with  cattle  was  driving  and  herding  them  in  southern 
California,  a  semitropical  climate.  They  had  no  special 
knowledge  derived  from  personal  experience  and  observation, 
or  otherwise,  of  the  effect  of  cold  upon  cattle.  Their  knowl- 
edge upon  this  subject  was  no  greater  than  that  of  the  average 
man  and  of  every  juror  in  the  box.  If  their  opinions  were 
competent  testimony,  then  the  opinions  of  one  who  drives 
the  cows  from  the  pasture  to  the  pen  to  be  milked,  and  of  the 
milkmaid  who  milks  them,  would  be  equally  competent.  The 
witness  S.  J.  Root  carried  on  a  cattle  business  ''in  the  state  of 
California.'*  He  never  shipped  cattle  to  Nebraska,  and  is  not 
shown  to  have  accompanied  a  shipment  of  cattle  over  the 
mountstins  or  elsewhere  at  any  time,  or  ever  to  have  crossed 
the  mountains  by  rail.  The  experience  of  the  witness  George 
E.  Root  is  limited  to  raising,  feeding,  and  caring  for  cattle  in 
four  counties  in  southern  California.  He  states  expressly, 
"I  never  did  travel  with  a  train  load  of  cattle."  The  witness 
Cuddy  says  he  is  a  vaquero  in  three  counties  in  southern 
California.  He  does  not  testify  that  he  ever  shipped  any 
cattle  by  rail  over  the  mountains,  or  that  he  ever  accompanied 
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any  such  shipment,  or  that  he  ever  crossed  the  mountains  by 
rail.  The  witness  Dubbers  testifies  that  he  is  familiar  with 
the  transportation  of  cattle  in  San  Joaquin  valley  and  in 
southern  California.  He  does  not  testify  to  bavins:  shipped 
any  cattle  by  rail  over  the  mountains,  or  ever  to  have  accom- 
panied such  a  shipment,  or  ever  himself  to  have  crossed  the 
mountains  by  rail.  It  is  perfectly  obvious  that  these  witnesses 
had  no  special  knowledge  on  the  subject  of  the  effect  on  cattle 
of  shipping  them  by  rail  over  the  route  traveled  by  the  cattle 
in  controversy  in  this  case  or  any  similar  route.  In  a  good 
many  jurisdictions  the  ruling  of  the  trial  court  on  the  com- 
petency of  a  witness  to  give  opinion  testimony  is  not  subject 
to  review  (Rodg.  Exp.  Test,  §  22),  and  in  the  jurisdictions 
where  such  ruling  is  reviewable  it  is  only  done  where  the  court 
has  committed  a  plain  and  palpable  error  in  matter  of  law. 
This  is  the  rule  of  the  supreme  court.  In  Manufacturing  Co. 
V.  Phelps,  130  U.  S.  520,  527,  9  Sup.  Ct.  601,  32  L.  Ed.  1035, 
the  supreme  court  say: 

**  Whether  a  witness  called  to  testify  to  any  matter  of  opin- 
ion has  such  qualifications  and  knowledge  as  to  make  his 
testimony  admissible  is  a  preliminary  question  for  the  judge 
presiding  at  the  trial;  and  his  decision  of  it  is  conclusive, 
unless  clearly  shown  to  be  erroneous  in  matter  of  law.** 

This  rule  has  been  affirmed  many  times.  In  Iron  Co.  v. 
Blake,  144  U.  S.  476,  484.  12  Sup.  Ct.  731,  36  L.  Ed,  510,  the 
court  said: 

''How  much  knowledge  a  witness  must  possess  before  a 
party  is  entitled  to  his  opinion  as  an  expert  is  a  matter  which, 
in  the  nature  of  things,  must  bereft  largely  to  the  discretion  of 
the  trial  court,  and  its  ruling  thereon  will  not  be  disturbed 
unless  clearly  erroneous.*' 

The  reports  of  that  court  will  be  searched  in  vain  for  a  case 
where  the  ruling  of  a  lower  court  holding  that  the  witness  was 
incompetent  to  give  opinion  testimony  has  been  reversed  upon 
the  state  of  facts  disclosed  by  this  record.  Applying  the  rule 
of  the  supreme  court  to  the  testimony  in  this  case,  it  is  clear 
the  lower  court  did  not  err.  Its  ruling  was  not  founded  on 
any  error  in  matter  of  law.  The  lower  court  held  that  these 
witnesses  were  not  shown  to  possess  any  special  knowledge  on 
the  subject,  or  any  knowledge  above  that  of  the  average 
citizen.  This  was  purely  a  question  of  fact  to  be  determined 
by  the  lower  court,  not  only  from  the  words  of  the  witness, 
but  from  his  presence,  manner,  and  demeanor  on  the  stand  as 
well. 

There  is  another  view  of  the  case  which  disposes  of  this 
alleged  error.  Facts  within  the  knowledge  of  every  man  of 
common  intelligence  cannot  be  made  the  subject  of  opinion 
testimony.  Jurors,  as  well  as  all  men  of  common  intelligence, 
know  that  cattle  deprived  of  food  for  a  long  time  will  suffer 
from  hunger,  and  that  cattle  taken  suddenly  from  a  warm  to  a 
rigorous  climate  will  suffer   from  the  cold,  and   it  was  only 
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proposed  to  confirm  these  obvious  and  common  truths  by  the 
opinions  of  these  witnesses.  As  the  observation  and  expe- 
rience of  these  witnesses  had  been  no  greater  than  that  of  every 
farmer,  ranchman,  and  dairyman  in  the  land,  they  could  right- 
fully testify  to  facts  within  their  knowledge  only,  and  not  to 
their  opinions.  Moreover,  there  was  a  ereat  mass  of  direct 
testimony  on  both  sides  showing  the  exact  condition  of  the 
cattle  at  and  before  their  shipment,  and  their  treatment,  con- 
dition, and  action  from  the  time  they  were  placed  in  the  cars 
until  they  were  taken  out  at  Ogden.  The  direct  testimony  on 
both  sides  covered  every  foot  of  ground  and  every  hour  of 
time  from  the  time  the  cattle  were  placed  in  the  cars  until 
they  were  taken  out  at  Ogden.  The  opinion,  therefore,  of 
these  vaqueros,  if  competent,  could  not  possibly  throw  any 
new  light  on  the  case  or  influence  the  verdict  of  the  jury  in  the 
slightest  degree.  Their  opinions,  as  disclosed  by  the  record, 
were  nothing  more  than  the  jury  of  their  common  knowledge, 
as  well  as  from  the  direct  testimony  of  the  witnesses  for  both 
sides,  already  knew.  At  most,  it  was  weakly  cumulative  of 
the  direct  and  positive  testimony  of  witnesses  who  accom- 
panied the  cattle  on  the  train,  and  of  the  common  knowledge 
of  all  men.  The  rejection  of  such  opinion  testimony,  if  error, 
was  error  without  prejudice-  The  rule  is  well  settled  that, 
where  a  ruling  either  in  admitting  or  rejecting  evidence  could 
not  have  influenced  the  verdict,  the  error  is  always  to  be  re- 
garded as  harmless. 

The  judgment  of  the  circuit  court  should  be  affirmed. 


Phncbz;.  Louisville  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky^  Oct,  29,  igor,) 
[64  S.  W.  Rep.  90S.] 

Carriers — Passenger  for  Flag  Station — Failure  to  Notify  Conductor  of 
Destination.* 
Where  the  holder  of  a  ticket  to  a  flag  station,  at  which  trains 
stopped  only  on  notice  to  the  conductor,  failed  to  inform  him  or  any 
other  employee  of  her  destination  until  she  had  been  carried  almost  a 
mile  beyond  her  station,  and  the  conductor  then  offered  to  take  her 
on  to  the  next  station  and  send  her  back,  but,  instead  of  accepting^ 
that  offer,  she  voluntarily  left  the  train,  and  suffered  no  serious 
inconvenience  therefrom,  she  had  no  cause  of  action  against  the 
•ompany,  and  cannot  complain  of  the   instructions  given  to  the  jury. 

Appeal  from  circuit  court,  Nicholas  county. 

"Not  to  be  officially  reported." 

Action  by  Lucy  Pence  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages  for  carrying  plaintiff 

*As  to  the  duty  to  stop  passenger  trains  at  stations,  see  Louisville 
4  .N.  R.  Co.  V,  Ricketts  (Ky.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  191 
ct  seq. ;  note,  10  Id.  258  et  seq. ;  9  Cent.  Dig.,  col.  979  et  seq. ;  2  Rap. 
4  Mack's  Dig.  393  et  seq. ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  566 
et  seq. 
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beyond  her  station.     Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Winfield  Buckler,  for  appellant. 

Emmett  M.  Dickson  and  Edward  W.  Hines,  for  appellee. 

BURN  AM,  J.  On  January  24,  1900,  the  appellant,  Mrs.  Lucy 
Pence,  purchased  a  ticket  over  appellee's  road  from  Carlisle, 
in  Nicholas  county,  to  New  Forest,  in  Bourbon  county,  Ky.. 
and  boarded  one  of  appellee's  regular  passenger  trains  for  her 
destination  with  an  infant  son,  only  two  years  old.  She  com- 
plains in  this  action  that  she  was  carried  beyond  her  station 
seven-eighth$  of  a  mile,  and  put  off  the  train  at  Myall  station, 
and  was  compelled  to  walk  with  her  child  and  carry  a  heavy 
telescope  in  the  direction  of  New  Forest,  about  one-half  a 
mile,  and  that  the  conductor,  in  angry  and  insulting  manner, 
refused  to  back  his  train  to  New  Forest,  and  compelled  her  to 
get  off  the  train  or  submit  to  being  carried  to  Paris,  Ky. 
Appellee  in  its  answer  admitted  the  purchase  of  the  ticket, 
and  that  it  failed  to  stop  the  train  at  New  Forest,  and  alleges 
by  way  of  defense  that  New  Forest  was  only  a  flag  station; 
that  plaintiff  frequently  traveled  in  its  trains  from  Carlisle  to 
New  Forest,  and  knew  this  fact,  and  that,  by  the  rules  and 
regulations  of  the  company,  none  of  its  passenger  trains 
stopped  at  the  station  unless  signaled  to  do  so,  or  upon  notice 
by  passengers  to  the  conductor  that  they  desired  to  get  off 
there,  and  that  appellant  failed  to  notify  the  conductor  of  her 
desire  to  stop  at  New  Forest ;  and  that  by  oversight  the  con- 
ductor failed  to  take  up  the  ticket  of  appellant.  Appellant,  in 
her  testimony,  admits  that  she  knew  that  New  Forest  was  only 
a  flag  station,  and  that  the  train  would  not  stop  there  except 
upon  notice  to  the  conductor  that  she  desired  to  get  off,  and 
that  she  failed  to  give  such  notice.  She  also  admits  that  she 
heard  the  conductor  call  for  tickets  shortly  after  leaving 
Carlisle,  and  also  after  leaving  Millersburg,  an  intervening 
station.  The  testimony  wholly  fails  to  show  that  the  defend- 
ant's servants  in  charge  of  the  train  on  which  plaintiff  was  a 
passenger  either  refused  to  put  her  off,  or  were  insulting  in 
either  words,  tone,  or  manner.  The  conductor's  version  of 
what  transpired  is  fully  corroborated  by  the  testimony  of  sev- 
eral other  passengers,  and  was  substantially  as  follows:  That 
appellant,  just  as  the  train  whistled  for  Myall  station,  asked 
the  brakeman  if  they  had  not  passed  New  Forest,  and  that  he 
responded  that  they  had,  and  immediately  informed  the  con- 
ductor that  appellant  had  a  ticket,  and  desired  to  get  off  at 
New  Forest.  That  the  conductor  replied,  ** I  have  no  ticket 
for  New  Forest."  That  plaintiff  then  spoke  up  and  said,  "I 
have  my  ticket."  That  the  conductor  responded,  **Why 
didn't  you  give  me  the  ticket .»*  If  you  had  done  so,  I  would 
not  have  carried  you  by."  That  appellant  replied,  **I 
intended  to  do  so,  but  forgot."  and  said,  **CaH't  you  take  me 
back  to  New  Forest.^"  to  which  the  conductor  replied,  **No, 
madam,  I  cannot  back  the  train;  but  the  next  best  thing  I 
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can  do  is  to  take  you  to  Paris  [which  was  distant  about  a  mile 
and  a  half],  and  send  you  back  from  there.'*  That  appellant, 
in  answer  to  this,  said,  *4  will  get  off  here."  And  that  the 
conductor  then  took  her  valise  and  carried  it  out,  and  assisted 
appellant  atid  her  child  of!  the  train.  Myall  station  is  located 
upon  the  Maysville  and  Lexington  turnpike  road,  in  sight  of 
Paris,  and  seven-eighths  of  a  mile  from  New  Forest.  After 
leaving  the  train,  appellant  walked  back  in  the  direction  of 
New  Forest  for  something  more  than  a  quarter  of  a  mile, 
where  she  was  met  by  friends  in  a  conveyance  and  taken  in. 
The  day  was  bright  and  pleasant,  the  pike  dry,  and  appel- 
lant suffered  no  injury,  except  the  annoyance  of  being  carried 
beyond  her  station.  A  jury  trial  resulted  in  a  verdict  for  the 
defendant. 

Upon  this  appeal  it  is  complained  that  the  court  erred  in 
instruction  **d.'*  in  which  the  jury  were  told,  in  substance, 
that  if  they  believed  from  the  evidence  that  New  Forest  was  a 
flag  station,  and  that  the  defendant's  passenger  trains  only 
stopped  there  when  passengers  desired  to  get  off,  or  such 
trains  were  signaled,  and  that  appellant  knew  this  fact,  and 
failed  to  inform  the  conductor  or  some  of  the  employees  in 
charge  of  the  train  of  her  destination,  she  was  not  entitled  to 
recover.  .No  complaint  is  made  of  several  other  instructions 
which  fully  cover  the  law  of  the  case.  A  railroad  company 
has  the  right  to  make  reasonable  rules  and  regulations  for 
the  conduct  of  its  business,  and  to  designate  the  stations  where 
it  will  receive  passengers  and  discharge  them  only  upon  notice ; 
and  it  is  the  duty  of  the  holder  of  a  ticket  to  a  flag  station, 
where  the  trains  stop  only  on  notice  to  the  conductor,  to  in- 
form him  of  her  destination ;  and  if  such  passenger  fails  to 
notify  the  conductor  or  some  employee  of  the  company  of  her 
destination,  and  should  be  carried^  as  in  this  case,  seven- 
eighths  of  a  mile  beyond  the  station  before  giving  such  notice, 
and  the  conductor  then  offered  to  carry  her  on  to  the  next 
station,  which  was  only  a  mile  and  a  half  away,  and  send  her 
back,  and  such  passenger  voluntarily  alighted  from  the  train, 
and  suffered  no  serious  inconvenience  therefrom,  we  are  of 
the  opinion  that  no  cause  of  action  is  made  out.  This  was 
substantially  the  ruling  in  the  case  of  Railway  Co.  v.  Ryan 
(Tex.  App. )  1 8  S.  W.  866. 

In  our  opinion,  the  instruction  complained  of  was  not 
prejudicial,  and  the  judgment  is  affirmed. 


Harrison  v.  Suttkr  St.  Ry.  Co.  et  aL 

{Supreme  Court  of  California^  Nov,  p/,  igoi.) 
[66  Pac.  Rep.  787.] 

Street  Railways— Injuries  to  Passengers — Collision  with  Wagon — Pre- 
sumption of  Nef^ligence.* 
Where  plaintiff's  intestate,  a  passenger  in  a  street  car,  was  killed 

♦Chicago,  B.  &  Q.  R.  Co.  v,  Wolfe  (Neb.),  22  Am.  &  Eng.  R.  Caa., 
N.  S.,  26,  and  foot-note. 
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in  a  collision  between  the  car  and  a  wagon,  a^d  it  was  a  question  of 
fact  as  to  whether  the  railway  company  or  the  driver  of  the  wag'on 
was  responsible,  no  presumption  of  neg'ligence  arose  in  a  suit  against 
the  railway  company  and  the  owner  of  the  wagon. 

Department  i.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco ;  George  H.  Bahrs,  Judge. 

Action  by  Ruth  Harrison,  as  administratrix,  etc.,  against 
the  Sutter  Street  Railway  Company  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.     Affirmed. 

William  H.  Jordan,  for  appellant. 

Naphtaly,  Freidenrich  &  Ackerman,  Marcus  Rosenthal, 
and  Dunne  &  McPike,  for  respondents. 

GAROUTTE,  J.  This  is  an  action  for  damages  for  per- 
sonal injuries,  brought  by  the  administratrix  of  the  estate  of 
John  6.  Harrison,  deceased.  Harrison  was  a  passenger  upon 
a  street  car  of  defendant,  the  Sutter  Street  Railway  Company. 
As  the  car  was  passing  westward  upon  Pacific  avenue,  a 
collision  occurred  between  the  car  and  a  brewery  wagon  be- 
longing to  the  National  Brewing  Company,  and  as  a  result  of 
the  collision  Harrison,  the  passenger,  was  killed.  The  street 
car  company  and  the  brewing  company  are  made  defendants 
in  the  action.  Judgment  went  in  their  favor,  and  plaintiff 
prosecutes  this  appeal. 

A  pure  question  of  law  is  presented  by  the  record,  and 
it  arises  upon  the  giving  of  certain  instructions  by  the 
court  and  its  refusal  to  give  others.  Counsel  for  plaintiff, 
in  his  brief,  thus  declares  the  legal  proposition  involved 
upon  the  appeal:  ^'Of  the  three  instructions  asked  by 
the  plaintiff  and  refused  by  the  court,  one  point  was  sought 
to  be  impressed  upon  the  jury,  namely,  that  when  the  plain- 
tiff had  shown  the  fact  that  the  deceased  was  a  passenger  upon 
the  car  of  the  defendant  railway  company;  that  an  accident 
had  occurred;  that  the  deceased  had  suffered  injury  thereby, 
and  the  extent  thereof  (all  without  fault  on  his  part) ;  and  that 
both  defendants  were  involved  in  the  accident, — a  presump- 
tion of  negligence  arose  as  against  them  both,  which  it  was 
incumbent  upon  them  to  rebut.  The  instructions  by  the  court 
at  the  request  of  the  defendants  are  directly  opposed  to  this 
view,  and  the  determination  of  the  propriety  of  the  action  of 
the  court  in  refusing  to  give  the  instructions  asked  by  the 
plaintiff  and  giving  those  asked  by  the  defendants  is  the  prin- 
cipal matter  involved  in  this  appeal.*'  The  general  principle 
of  law  illustrated  by  the  declaration  res  ipsa  loquitur  is  not 
gainsaid  by  respondents,  but  the  application  of  that  prin- 
ciple to  the  facts  of  this  case  is  denied.  This  general  prin- 
ciple is  fully  considered  in  Judson  v.  Powder  Co.,  107  Cal. 
549,  40  Pac.  1020,  29  L.  R.  A.  718,  48  Am.  St.  Rep.  146,  and 
nothing  need  here  be  said  upon  that  question  other  than  to 
restate  the  rule  in  its  broadest  terms.  It  is  thus  declared  by 
Shear.  &  R.  Neg.  §  59:     **When  a  thins:  which  causes  injury 
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is  shown  to  be  under  the  manae:ement  of  the  defendstnt,  and 
the  accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  expla- 
nation by  the  defendant,  that  the  accident  arose  from  a  want 
of  care.  *  *  Do  the  facts  of  this  case  bring  it  within  the 
principle  of  law  declared?  The  court  is  convinced  to  the 
contrary.  In  the  case  at  bar  it  cannot  be  said  that  the  man- 
agement of  the  car  caused  the  injury.  Neither  can  it  be  said 
that  the  management  of  the  brewing  company's  wagon  .caused 
the  injury.  It  therefore  follows  that  the  court  cannot  say 
which  instrument  caused  the  injury,  the  car  or  the  wagon.  If 
it  was  the  wagon,  it  was  an  instrumentality  not  under  the 
management  of  the  railway  company,  and  if  it  was  the  car,  it 
was  an  instrumentality  not  under  the  management  of  the 
brewing  company.  And  in  either  case  as  to  the  other  defend- 
ant the  rule  of  law  here  laid  down  by  the  law  writers  cannot 
be  made  applicable  to  the  facts.  Plaintiff  declares  that  under 
this  rule  a  presumption  of  the  negligence  arose  against  both 
defendants.  This  cannot  be  true.  Possibly  the  driver  reck- 
lessly drove  his  wagon  against  the  car,  or  possibly  the  gripman 
of  the  car  intentionally  drove  his  car  against  the  wagon. 
Under  either  of  these  alternatives  it  cannot  be  said  that  the 
innocent  party  was  prima  facie  guilty  of  negligence  by  reason 
of  the  collision.  It  is  thus  plain  that  the  facts  of  the  case 
cannot  be  made  to  fit  the  legal  principle  invoked.  The  pre- 
sumption of  negligence  cannot  arise  in  this  case  against  both 
defendants,  unless  it  be  first  conceded  that  both  the  car  and 
the  wagon  were  joint  instrumentalities  in  causing  the  injury; 
and  this  was  a  question  of  fact  for  the  jury.  In  the  illustra- 
tion given  but  one  of  these  instrumentalities  caused  the  injury, 
and  therefore  the  facts  of  the  case  put  it  outside  of  the  prin- 
ciple invoked  as  to  the  presumption  of  negligence. 

The  authorities  fully  support  the  conclusion  reached.  In 
McCurrie  v.  Southern  Pac.  Co.,  122  Cal.  558,  55  Pac.  324,  the 
court  said:  ''A  prima  facie  case  is  established  when  the 
plaintiff  shows  that  he  was  injured  while  being  carried  as  a 
passenger  by  the  defendant,  and  that  the  injury  was  caused 
by  the  manner  in  which  the  defendant  used  or  directed  some 
agency  or  instrumentality  under  its  control.'*  In  Tomkins 
V.  Railroad  Co.,  66  Cal.  163,  4  Pac.  1165,  upon  a  state  of 
facts  similar  to  those  here  presented,  it  was  held  error  in  the 
trial  court  to  refuse  the  following  instruction:  "If  you  find 
from  the  evidence  that  the  plaintiff  was  a  passenger  on  the 
street  car  of  the  defendant,  the  Sutter  Street  Railroad  Com- 
pany, then  I  instruct  you  that  no  presumption  of  negligence 
as  against  the  Clay  Street  Hill  Railroad  Company  arises 
from  the  fact  of  the  injury,  and  that  the  plaintiff  must  show 
by  a  preponderance  of  the  testimony  that  the  defendant,  the 
Clay  Street  Railroad  Company,  was  guilty  of  negligence.*' 
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In  holdings:  this  instruction  to  be  Rood  law,  the  court  said: 
''The  appellant  was  entitled  to  have  the  attention  of  the  jury 
called  to  the  point  that  in  considering  the  evidence  the  mere 
circumstance  that  plaintiff  had  been  injured  as  a  result  of  the 
collision  did  not  create  a  presumption  of  negligence  on  appel- 
lant's part.*'  In  that  case  the  Clay  Street  Railroad  Company 
stood  in  the  position  of  the  brewing  company  in  this  case,  and 
the  authority  is  square  upon  the  point  that,  as  to  the  brewing 
company,  negligence  could  not  be  presumed  from  the  fact  of 
the  collision.  It  is  unnecessary  to  pursue  the  investigation  of 
this  question  further.  The  bedrock  of  this  principle  of  pre- 
sumption of  negligence  arising  from  the  fact  of  the  injury  is 
that  of  probabilities,  and  in  the  very  nature  of  things  it  can- 
not be  made  to  apply  in  favor  of  a  plaintiff  seeking  to  recover 
damages  for  injuries  against  two  defendants  wholly  inde- 
pendent of  each  other,  it  being  an  open  question  as  to  which 
defendant  had  control  of  the  particular  instrumentality  that 
caused  the  injury.  If  it  were  a  conceded  fact  in  such  a  case 
that  the  instrumentalities  of  both  defendants  caused  the 
injury,  probably  the  principle  could  be  applied;  but  not 
otherwise.  As  to  the  general  rule,  see  Whart.  Neg.  §  66i,  and 
Cooley,  Torts,  §  769.  There  is  nothing  further  in  the  record 
demanding  extended  consideration. 

For  the  foregoing  reasons,    the  judgment  and   order  are 
affirmed. 

We  concur:     HARRISON,   J. ;  VAN  DYKE,  J. 


Edwards  v.  Footb. 

{Supreme  Court  of  Michigan^  Dec.  21^  igoi.) 

[88  N.  W.  Rep.  404.] 

Injury  to  Driver    of   Vehicle   on   Street  Railway  Track — Conductor's 
Testimony  as  to  Declarations  of  Driver. 

In  an  action  for  injuries  received  by  plaintiff  from  the  collision  of 
a  street  car  with  a  buggy  in  which  he  was  riding,  it  was  not  error  to 
refuse  to  permit  the  conductor  to  state  what  the  driver  of  the  buggy 
said  concerning  the  accident ;  the  conversation  not  being  within 
plaintiff's  hearing,  and  it  not  appearing  that  it  was  at  or  immediately 
after  the  accident. 
Same — Negligence — Question  for  Jury. 

A  horse  hitched  to  a  buggy  in  which  plaintiff  was  driving  stumbled 
and  fell  on  a  street  car  track,  and  floundered  and  fell  again,  and  the 
buggy  was  struck  by  a  car,  injuring  plaintiff.  The  only  testimony 
from  which  negligence  could  be  inferred  was  that  of  plaintiff  and 
some  others  as  to  the  speed  of  the  car,  and  determination  of  the  speed 
depended  largely  on  the  distance  it  was  from  the  buggy  when  danger 
became  apparent.  Plaintiff  testified  that  he  looked  when  the  horse 
first  stumbled,  and  the  car  was  10  to  12  rods  distant,  but  this  was 
controverted:  held,  that  the  evidence  was  sufficiently  conflicting  to 
authorize  submission  to  the  jury  of  the  question  of  defendant's  neg- 
ligence. 
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Same — Contributory  Negligence — Failure  to  Jump  from  Vehicle.* 

Plaintiff  was  not  guilty  of  contributory  negligence,  as  a  matter  of 
law,  in  not  jumping  from  the  buggy,  but  it  was  a  question  for  the 
jury. 

New  Trial — Failure  to  Secure  Attendance  of  Witness. 

It  was  not  error  to  refuse  a  new  trial  in  order  to  permit  defendant 
to  secure  the  testimony  of  a  witness  material  and  contradictory  to 
plaintiff's  evidence;  it  appearing  that  the  witness  was  within  the 
jurisdiction  of  the  court,  and  no  efPort  was  shown  to  secure  his 
attendance. 

Error  to  circuit  court,  Jackson  county;  Erastus  Peck,  Judge. 

Action  by  Charles  K.  Edwards  against  William  A.  Foote, 
as  receiver  of  the  Jackson  Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.     Affirmed. 

Plaintiff  brought  suit  to  recover  damages  for  injuries  sus- 
tained in  a  collision  with  one  of  defendant's  street  cars  while 
driving  across  its  track.  At  the  time  of  the  accident,  plaintiff 
was  riding  with  his  son-in-law,  Mr,  Forner.  The  horse  they 
were  driving  was  a  nervous,  excitable  animal,  and  afraid  of 
the  street  cars*.  They  were  seated  in  a  low,  covered  carriage, 
with  the  top  clear  down.  Forner,  who  was  driving,  sat  on  the 
right  side  of  the  vehicle.  They  were  going  north  on  Van 
Dorn  street,  and  were  in  the  act  of  crossing  the  street  car 
track  on  Main  street  when  the  vehicle  was  struck  by  the  car. 
The  track  and  pavement  were  wet  and  slippery,  rendering  it 
more  difficult  to  stop  the  car  than  it  otherwise  would  have 
been.  As  to  the  manner  of  the  accident,  the  plaintiff  relied 
■solely  on  his  own  testimony.  He  testified:  **As  we  got  to 
Main  street  we  halted,  and  saw  a  car  coming  from  the  west, 
down  by  the  depot.  Believing  we  had  ample  time  to  cross, 
Forner  spoke  to  the  horse.  She  responded  promptly  and 
started  at  a  rapid  pace, — between  a  rapid  walk  and  a  trot;  a 
quick,  nervous  movement.  When  she  got  on  the  track  she 
slipped  and  stumbled  forward,  falling  clear  down  in  a  sort  of 
sprawling  position;  that  is  to  say,  she  didn't  go  on  either  side, 
but  sprawled  out.  She  instantly  made  an  effort  to  regain  her 
feet,  and  did,  or  practically,  at  least,  but  instantly  slipped 
again,  and,  in  slipping  and  moving  ahead,  she  swerved  to  the 
right.  We  were  headed  north.  She  slipped  and  turned  to 
the  right  in  her  effort  to  keep  her  feet,  and  went  down,  strik- 
ing on  her  right  side, — clear  down.  She  instantly  made  an 
effort  to  get  up  and  struck  out  on  her  left  front  foot  and  her 
right  front  knee,  and  was  in  that  position  when  struck  by  the 
car.  After  the  first  fall  I  noticed  where  the  car  was,  and  I 
should  judge  it  was  ten  or  twelve  rods  west  of  us.  I  didn't  see 
the  car  aerain  until  after  I  was  thrown  out.  When  the  horse 
first  slipped,  the  buggy  was  square  across  the  track."  The 
car  was  coming  from  the  left  of  the  buggy.  The  horse  had 
drawn  the  buggy  diagonally  to  the  right,  so  that  the  left  wheel 

*See  generally,  Ivouisiana  W.  E.  Ry.  Co.  v.  Carstens  (Tex. ),  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  781,  and  note,  789  et  seq. ;  7  Am.  &  Eng. 
Enc.  Law  (2d  EM.)  399  et  seq. ;  3  Rap.  &  Mack's  Dig.  267  et  seq. 
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had  passed  beyond  the  reach  of  the  car/and  it  struck  the  rie:ht 
wheel.  Plaintifi  and  Mr.  Fomer  saw  the  car  as  they  came 
within  the  line  of  vision  upon  Main  street  from  Van  Dom 
street.  They  thought  they  had  ample  time  to  cross,  and 
would  have  crossed  in  safety  if  the  horse  had  not  slipped. 
The  evidence  on  the  part  of  the  defense  is  that  the  car  was 
going  at  its  ordinary  rate  of  speed;  that  the  motorman,  as 
soon  as  he  saw  that  the  carriage  and  its  occupants  were  in 
danger,  applied  the  brakes,  and  did  all  in  his  power  to  stop 
his  car  to  avoid  the  accident.  The  only  testimony  from  which 
negligence  can  be  inferred  is  the  testimony  of  plaintiff  and 
some  others  as  to  the  speed  of  the  car,  and  the  distance  it  was 
from  the  place  of  the  accident  when  approaching,  and  the 
distance  therefrom  when  it  was  stopped.  The  case  was  sub- 
mitted to  the  jury  upon  the  theory  that  the  car  was  running 
at  an  unlawful  rate  of  speed,  and  that  the  motorman  did  not 
use  the  efforts  that  he  should  have  used  to  stop  the  car  and 
avoid  the  accident.     Plaintiff  recovered  verdict  and  judgment, 

Wilson  &  Cobb,  for  appellant. 

Blair,  Smith  &  Townsend,  for  appellee. 

GRANT,  J.  (after  stating  the  facts),  i.  The  first  error 
alleged  is  upon  the  ruling  of  the  court  in  refusing  to  permit  a 
witness  for  the  defendant  to  testify  to  what  Mr.  Forner,  the 
driver,  said  after  the  accident.  The  witness  was  the  con- 
ductor of  the  car.  The  question  arose  in  this  way:  "Q.  Did 
you  have  any  talk  or  hear  any  talk  between  the  driver  and  any 
one  after  the  accident  occurred  ?  A.  Yes,  sir.  Q.  What,  if 
anything:,  did  the  driver  of  the  vehicle  say  with  reference  to 
his  getting  across  the  track  at  that  time  in  front  of  the  car.^ 
A.  I  couldn't  say  that  those  statements  were  made  in 
Edwards'  presence.  I  don't  think  that  Edwards  could  have 
heard  the  statement. "  The  question  was  then  objected  to, 
and  objection  sustained.  We  think  the  ruling  of  the  court 
was  correct.  The  evidence  did  not  show  that  the  conversa- 
tion occurred  at  or  immediately  after  the  accident.  Evidently 
Edwards  had  left.  It  was  not  a  part  of  the  res  gestae. 
Mabley  v.  Kittleberger,  37  Mich.  360;  Lane  v.  Bryant,  9 
Gray,  246,  69  Am.  Dec.  282. 

2.  We  think  the  question  of  negligence  was  properly  sub- 
mitted to  the  jury.  The  distance  of  the  car  from  the  place  of 
the  accident,  when  it  appeared  that  there  was  danger  of  a  col- 
lision, and  the  distance  it  went  after  the  collision,  were  con- 
troverted questions  of  fact.  The  car  was  going  upgrade.  The 
speed  of  the  car  depended  largely  upon  these  distances.  The 
plaintiff  testified  that  when  the  horse  first  stumbled  he  looked 
at  the  car,  and,  in  his  judgment,  it  was  between  10  and  12  rods 
distant.  While  common  experience  teaches  every  one  that 
an  opinion  under  these  circumstances  is  not  very  reliable, 
still,  that  was  a  question  for  the  jury,  in  connection  with  all 
the  other  testimony  in  the  case  upon  the  matter  of  speed  and 
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distances.  The  question  of  liability  is  a  very  close  one,  but 
we  think  there  was  sufficient  conflict  of  evidence  to  make  it  a 
question  for  the  jury. 

3.  It  is  also  urged  that  plaintiff  was  guilty  of  contributory 
negligence  in  not  jumping  from  the  buggy  when  he  saw  the 
car  approaching.  It  was,  of  course,  his  duty  to  do  this  if  he 
saw  the  danger,  and  had  the  time  and  opportunity  to  do  so. 
The  difficulty  in  jumping  from  the  carriage,  with  the  horse 
floundering  about  and  jumping  in  the  effort  to  regain  her  feet 
and  run  on,  is  apparent.  We  do  not  think  that  plaintiff,  as  a 
matter  of  law,  was  required  to  take  the  risk ;  nor  do  we  think 
the  evidence  conclusively  shows  that  he  fully  comprehended 
the  situation,  so  that  he  was  guilty  of  negligence  in  not  jump* 
ing  from  the  carriage.  It  was  a  question  of  fact  for  the  jury 
to  determine  whether,  under  the  circumstances,  it  was  his 
duty  to  do  so,  and  this  was  left  fairly  to  them. 

4.  Mr.  Forner,  plaintiff's  son-in-law,  was  not  called  by  him 
as  a  witness.  It  appeared  upon  his  cross-examination  that 
Mr.  Forner  had  been  interviewed  by  plaintiff's  attorneys,  and 
after  such  interview  they  decided  not  to  call  him  as  a  wit- 
ness. Upon  a  motion  for  a  new  trial,  defendant  produced 
Mr.  Forner,  and  examined  him  before  the  court.  His  testi- 
mony was  material  to  the  defense,  and  was  contradictory  to 
that  of  the  plaintiff.  The  court,  however,  denied  the  motion 
for  a  new  trial  upon  the  ground  that  defendant  had  not  exer- 
cised due  diligence  in  procuring  Mr.  Forner  as  a  witness  at  the 
trial.  We  see  no  reason  to  interfere  with  this  ruling.  Mr. 
Forner  was  within  the  jurisdiction  of  the  court,  and,  if  it  had 
been  necessary,  counsel  might  have  applied  for  a  delay  in  the 
trial  to  subpoena  him ;  but  it  does  not  appear  that  any  such 
effort  was  made,  or,  in  fact,  that  any  effort  was  made  to 
produce  him.  For  this  reason,  we  must  decline  to  interfere 
with  the  ruling  of  the  court. 

The  judgment  is  affirmed. 

MONTGOMERY,  C.  J.,  and  MOORE  and  LONG,  JJ.. 
concur. 

HOOKER,  J.     I  concur  in  the  result. 


Dhming  V,  Terminal  Ry.  op  Buffalo  et  al. 

{Court  of  Appeals  of  New  York,  Dec,  10^  igor,) 
[61  N.  E.  Rep.  983.] 

Railroads—  Defective  Crossing — Liabilities.* 

A  railroad  was  allowed  to  carry  a  public  highway  over  its  tracks 
by  an  order  of  the  supreme  court,  under  Laws  1890,  c.  565.  Because 
of  a  failure  to  properl3'  grade  the   embankment   made  in  the  prosecu- 

*As  to  railroad's  liability  for  negligence  of  independent  contractor, 
see  Louisville  &  N.  R.  Co.  v.  Tow  (Ky.),  21  Am.  Sl  Eng.  R.  Cas.,  N. 
8.,  444,  and  foot-note. 
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tion  of  the  work,  a  traveler  on  a  dark  nig-ht  was  injured.  The  entire 
work,  was  in  charge  of  an  independent  contractor:  held^  that  the  rail- 
road company, was  liable  for  breach  of  its  duty  to  keep  the  highway 
in  a  safe  condition  while  the  work  was  in  progress,  though  it  was 
not  responsible  on  the  ground  of  the  negligence  of  the  contractor. 

Appeal  from  supreme  court,  appellate  division,  Fourth 
department. 

Action  by  Mary  D.  Deming  against  the  Terminal  Railway 
of  Buffalo  and  others.  From  a  judgment  of  the  appellate 
division  (63  N,  Y.  Supp.  615)  affirming  the  judgment  in  favor 
of  plaintifi,  defendants  appeal.     Affirmed. 

William  B.  Hornblower  and  John  Laughlin,  for  appellants. 
Clarence  M.  Bushnell,  fur  respondent. 

PARKER,  C.  J.     The  Terminal  Railway  of  Buffalo,  a  cor- 
poration duly  organized  under  the  laws  of  this  state  for  the 
purpose  of  constructing  a  railroad  to  form  a  connecting  link 
between  the  Lake  Shore  &  Michigan   Southern  and  the  New 
York  Central  &  Hudson  River  Railroads,  was  in  1897  engaged 
in  constructing  its  road  from  Depew  to  Blaisdell,  to   which 
end  it  entered  into  a  contract  with  the  firm  of  Smith  &  Lally, 
by  the  terms  of  which  that  firm  was  to  perform  the  entire 
work  of  construction  in  accordance  with  certain  plans  and 
specifications  which  were  made  a  part  of  the  contract.     By 
the  order  of  the  supreme  court  made  in  pursuance  of  statute 
defendant  was  permitted  to  construct    its  road  across  the 
White  Corners  road,  a  public  highway  extending  from  the  city 
of  Buffalo  to  the  village  of  Hamburg;  a  condition  imposed  by 
the  order  being  that  it  should  comply  with  the  statute,  and 
restore  the  highway  to  such  state  as  not  to  impair  its  useful- 
ness.    The  plans  and  specifications  required  that  such  high- 
way should  be  lifted   8  feet  and  5  inches  above  its  original 
grade,  and  that  the  railroad  track  should  be  depressed  about 
12  feet  below  the  original  grade,  the  highway  then  to  be 
carried  across  the  track  by  means  of  an  overhead  bridge. 
About  the  7th  of  September  work  was  begun  at  this  point,  and 
the  contractors  in  the  course  of  their  operations  removed  the 
earth  from  the  west  to  the  east  side  of  the  highway,  resulting 
in  the  formation  of  an  embankment  covering  a  little  over  one- 
half  of  the  highway  for  a  distance  of  about  600  feet  north  of 
the  proposed  crossing,  and  it  extended  up  to  within  50  or  100 
feet  of  the  temporary  track.     It  was  about   12  feet  wide  on 
top,  the  sides  sloping  gradually,   and   its  maximum  height 
was  7  feet.     When  completed,  it  was  designed  to  serve  as 
the  roadbed  of  the  northerly  approach  to  the  bridge  over  the 
tracks.     The  highway  at  this  point  was  4  rods  wide,  and  the 
presence  of  the  embankment  left  a  space  of  about  30  feet  in 
width  upon  the  west  side  thereof  for  the  passage  of  teams,  but 
only  about  12  or  15  feet  of  this  space  was  used  by  the  travel- 
ing public.     During  the  evening  of  September  16,  1897.  the 
plaintiff  and  her   husband,  in  company  with  some    10  or  12 
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other  people,  while  going  from  Hamburg  to  Buffalo  in  a  four- 
seated  drag  drawn  by  four  horses,  in  charge  of  a  competent 
driver,  who  was  ignorant  of  the  existence  of  the  embankment, 
struck  it  with  the  drag,  which  immediately  tipped  over,  throw-, 
ing  the  plaintiff  to  the  ground,  from  which  she  received  severe 
injuries.  There  were  no  lights  upon  or  in  the  vicinity  of  the 
embankment  to  warn  passers-by  of  the  interference  with  and 
dangerous  condition  of  the  highway,  and  the  night  was  dark 
and  rainy.  The  plaintiff  had  a  recovery,  which  the  appellate 
division  affirmed,  and  afterward  allowed  an  appeal  to  this 
court.  Through  requests  to  charge,  which  were  refused,  and 
exceptions  taken  to  the  charge  as  made,  appellant  is  enabled 
to  present  in  this  court  the  question  whether  it  is  liable  be- 
cause of  the  omission  to  properly  guard  the  embankment  on 
the  night  in  question.  Its  claim  is  that,  having  let  the  con- 
tract of  constructing  the  entire  road  to  competent  and  skillful 
independent  contractors,  it  is  not  liable  for  any  failure  on  their 
part  to  protect  passers-by  upon  the  highway  by  placing  lights 
upon  the  embankment  and  otherwise  guarding  it. 

The  first  authority  cited  by  it  in  support  of  its  position  is 
the  well-known  case  of  Blake  v.  Ferris,  5  N.  Y.  48,  55  Am. 
Dec.  304,  wherein  it  was  held  that,  "where  persons  having  a 
license  or  a  grant  to  construct  at  their  own  expense  a  sewer 
in  a  public  street  engage  another  person  to  construct  it  at  a 
stipulated  price  for  the  whole  work,  they  are  not  liable  to 
other  persons  for  any  injuries  resulting  from  the  negligent 
manner  in  which  the  sewer  may  be  left  at  night  by  the  work- 
men employed  in  its  construction."  In  that  case  the  license 
or  erant  given  by  the  city  authorities  contained  a  provision 
''that  the  grantees  should  cause  proper  guards  and  lights  to  be 
placed  at  the  excavation,  and  should  be  answerable  for  dam- 
ages or  injuries  which  might  be  occasioned  to  persons, 
animals,  or  property  in  the  construction  of  the  sewer.'*  But 
the  court,  after  a  very  able  discussion  of  the  doctrine  of  re- 
spondeat superior,  reached  the  conclusion  that  only  an  immedi- 
ate employer  of  the  agent  or  servant  who  neglected  to  properly 
guard  the  sewer  on  the  night  when  the  injuries  occurred  was 
responsible  for  that  negligent  act.  It  must  be  conceded,  if 
that  case  was  properly  decided,  that  the  defendant  is  not  lia- 
ble for  the  failure  of  the  contractors,  their  agents  or  servants, 
in  this  case,  to  properly  guard  the  embankment  for  the  pro- 
tection of  the  passers-by  upon  the  highway  during  the  night 
in  question.  The  discussion  of  the  doctrine  of  respondeat 
superior  in  that  case  was  an  exhaustive  one,  and,  indeed,  it 
may  be  said  to  be  a  leading  case  upon  that  subject,  for  it  has 
been  cited  with  approval  many  times  by  the  courts  of  this 
state,  and  in  this  court  in  the  following  among  other  cases: 
Pack  V.  Mayor,  etc.,  8  N.  Y.  222;  Kelly  v.  Mayor,  etc.,  11  N. 
Y.  432,  433;  McCaflerty  v.  Railroad  Co.,  61  N.  Y.  178,  19  Am. 
Rep.  267;  Herrington  v.  Village  of  Lansingburgh,  110  N.  Y. 
145,  17  N.  E.  728,  6  Am.  St.  Rep.  348;  Charlock  v.  Freel,  125  N. 

23  (N  s)  A  A  E  R  Cas— 52 
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Y.  357,  26  N.  E.  262;  Butler  V.  Townsend,  126  N.  Y.  los,  26  N. 
E.  1017;  Berg  v.  Parsons,  156  N.  Y.  109,  112,  50  N.  E.  957,  41 
L.  R.  A.  391,  66  Am.  St.  Rep.  542;  Uppington  v.  City  of  New 
York,  i6«;  N.  Y.  222,  232,  59  N.  E.  91,  53  L.  R.  A.  550.    Ref- 
erence will  be  made  to  all  of  these  cases  in  detail  later,  but  for 
the  present  I  pass  to  the   first  case  in  this  court  which  chal- 
lenged the  correctness  of  the  decision  in  Blake  v.  Ferris  upon 
the  ground  that  the  doctrine  of  respondeat  superior  was  not 
applicable  to  the  situation   presented  in  that  case,  namely, 
Storrs  V.  City  of  Utica,  17  N.  Y.  104.  72  Am.  Dec.  437.    Judge 
Comstock,  in  writing  the  opinion   in  that  case,  conceded  that 
the  opinion  in  Blake  v.  Ferris  contained  a  correct  exposition 
of  the  doctrine  of  respondeat  superior,  in  which  view  this 
court  has  to  this  day  steadily  agreed ;  but  he  contended,  in 
effect,  that  the  doctrine  was  not  applied  with  strict  accuracy 
to  the  facts  in  Blake  v.  Ferris,  because  the  injury  did  not  re- 
sult from  negligence  in  the  actual  performance  of  the  work, 
— that  is,  in  the  manner  in  which  the  work  was  carried  on  by 
the  laborers, — but  that  the  accident  was  the  result  of  the  work 
itself,  however  skillfully  performed.     He  said :     ** A  ditch  can- 
not be  dug  in  a  public  street,  and  left  open  and  unguarded  at 
night,  without  imminent  danger  of  such  casualties.     If  they 
do  occur,  who  is  the  author  of  the  mischief.^     Is  it  not  he  who 
causes  the  ditch  to  be  dug,  whether  he  does  it  with  his  own 
hands,   employs  laborers,   or  lets  it  out  by  contract.^     If  by 
contract,  then  I  admit  that  the  contractor  must  respond  to 
third  persons  if  his  servants  or  laborers  are  negligent  in  the 
immediate  execution  of  the  work;  but  the  ultimate  superior 
or  proprietor  first  determines  that  the  excavation  shall  be 
made,  and  then  he  selects  his  own  contractor.     Can  he  escape 
responsibility  for  putting  a  public  street  in  a  condition  dan- 
gerous for  travel  at  night   by  interposing  the  contract  which 
he  makes  as  made  for  the  very  thing  which  creates  the  dan- 
ger?    *    *    *    What,  then,  is  the  obligation  of  a  city  cor- 
poration when  it  undertakes  to  construct  a  sewer  in  a  public^ 
street?     Can  it  in  that  undertaking,  and  in  any   mode  of  pro- 
viding for  the  execution   of  the  work,  throw  off  the  duty  in 
question,  and  the  responsibilities  through   which  that  duty  is 
to  be  enforced?     Although  the  work  may  be  let  out  by  con- 
tract, the  corporation  still  remains  charged  with  the  care  and 
control  of  the  street  in  which  the  improvement  is  carried  on. 
The  performance  of  the  work  necessarily  renders  the  street 
unsafe  for  night  travel.     This  is  a  result  which  does  not  at  all 
depend  upon  the  care  or  negligence  of  the  laborers  employed 
by  the  contractor.     The  danger  arises  from  the  very  nature  of 
the  improvement,  and  if  it  can   be  averted  only  by  special 
precautions,  such  as  placing  guards  or  lighting  the  street,  the 
corporation  which  has  authorized  the  work  is  plainly  bound 
to  take  these  precautions.'*     The  reasoning  in  that  case  led 
to  the  decision,  from  which  only  one  member  of  the  court 
dissented,  that  the  city  of  Utica,  because  it  owed  to  the  public 
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the  duty  of  keepine:  its  streets  in  a  safe  condition  for  travel, 
was  liable  to  plaintiff  for  the  injuries  received  owing  to  the 
neglect  to  keep  proper  lights  and  guards  around  an  excavation 
which  it  had  caused  to  be  made  by  an  independent  contractor. 

In  Brusso  v.  City  of  Buffalo,  go  N.  Y.  679,  the  plaintiff, 
while  attempting  to  cross  the  street  in  the  nighttime,  fell  into 
an  unguarded  excavation,  and  received  injuries  for  which  the 
jury  awarded  him  damages.  One  of  the  defenses  was  that, 
while  the  excavation  was  made  under  the  direction  of  a  depart- 
ment of  the  city  government,  the  performance  of  the  work 
was  let  to  an  independent  contractor,  and  the  city  denied  lia- 
bility for  his  failure  to  properly  guard  the  excavation.  This 
court  said,  Judge  Earl  writing:  ''The  city  was  under  an 
absolute  duty  to  keep  its  streets  in  a  safe  condition  for  public 
travel,  and  was  bound  to  exercise  a  reasonable  diligence  and 
care  to  accomplish  that  end,  and  when  it  caused  the  excava- 
tion to  be  made  in  the  street  it  was  bound  to  see  that  it  was 
carefully  guarded,  so  as  to  be  reasonably  free  from  danger  to 
travelers  upon  the  street.  It  is  not  absolved  from  its  duty 
and  its  responsibility  because  it  employed  a  contractor  to 
make  the  excavation.  This  is  settled  by  a  long  line  of 
decisions  in  this  and  several  other  states,'' — citing  Storrs  v. 
City  of  Utica,  supra,  and  authorities  from  other  jurisdictions. 

Vogel  V.  Mayor,  etc.,  92  N.  Y.  10,  44  Am.  Rep.  349,  presents 
a  very  different  question  from  that  discussed  in  the  case 
already  referred  to,  for  there  the  injury  was  occasioned  to 
plaintiff's  lands  by  the  accumulation  of  surface  water  owing 
to  the  excavations  in  the  street,  which  were  made  under  a 
contract  with  the  city  in  1858,  partly  performed  and  abandoned 
in  185Q.  It  was  not  until  1873  that  the  city  employed  another 
person  to  complete  the  work,  and  the  city's  liability  was 
predicated  upon  the  ground  that  it  permitted  this  excavation 
to  remain  during  this  long  period,  when  it  had  the  power  and 
right  to  take  charge  and  complete  the  work,  and  thus  protect 
the  plaintiff's  property  from  injury.  In  the  course  of  the 
opinion  Blake  v.  Ferris  was  held  not  to  be  in  point,  and  the 
court  referred  with  approval  to  the  fact  that  that  case  was 
criticised  and  questioned  in  the  case  of  Storrs  v.  City  of  Utica, 
in  that  it  correctly  expounded,  but  improperly  applied,  the 
doctrine  of  respondeat  superior. 

In  Turner  v.  City  of  Newburgh,  109  N.  Y.  301,  16  N.  E. 
344,  4  Am.  St.  Rep.  453,  the  city  had  employed  a  contractor 
to  do  certain  work  upon  a  sewer.  He  had  completed  his  work 
at  that  part  of  the  street  where  the  plaintiff  fell,  owing  to  a 
loosened  stone,  which  had  been  undermined  by  recent  rains, 
leaving  it  insecure.  The  city  had  not  yet  accepted  the  work 
of  the  contractor,  although  the  street  was  open  at  that  point 
for  public  travel,  and  on  that  ground  it  denied  responsibility; 
and  it  was  held,  Judge  Gray  writing:  "The  duty  of  the  city 
to  keep  its  streets  in  safe  condition  for  public  travel  is  abso- 
lute, and  it  is  bound  to  exercise  a  reasonable  diligence  ai^d 
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care  to  accomplish  that  end;  and  incases  like  the  present, 
where  it  has  employed  a  contractor  to  do  work  involving 
excavation  on  its  streets,  it  is  not  absolved  from  its  duty  and 
responsibility/* — citing  Storrs  v.  City  of  Utica  and  Brusso  v. 
City  of  Buffalo,  supra. 

In  Pettengill  v.  City  of  Yonkers,  ii6  N.  Y.  558,  22  N.  E. 
1095,  I  <)  Am.  St.  Rep.  442,  the  excavation  in  the  street  which 
occasioned  the  injury  to  the  plaintiff,  owing  to  the  fact  that 
it  was  not  properly  guarded  at  night,  was  made  by  a  board  of 
water  commissioners.  The  court  held  the  board  was  a  depart- 
ment of  the  city  government,  and  therefore  that  case  did  not 
present  the  question  whether  the  city  would  have  been  liable 
had  the  work  been  done  by  an  independent  contractor.  In 
the  course  of  the  opinion,  however,  it  was  stated  that  "a 
municipality  is  not  absolved  from  liability  because  the  injury 
results  from  the  negligence  of  a  contractor  with  the  city,  who, 
by  his  contract,  is  bound  to  properly  guard  an  excavation  or 
to  place  warning  lights,** — citing  Turner  v.  City  of  Newburgh, 
supra,  and  other  cases. 

These  cases,  as  we  have  seen,  recognize  the  principle  that, 
inasmuch  as  a  municipality  owes  to  the  public  generally  the 
duty  of  keeping  the  streets  in  a  safe  condition  for  public 
travel,  although  it  may  temporarily  interfere  with  the  streets 
for  the  public  good  by  constructing  sewers  therein,  laying 
water  mains,  and  making  such  other  excavations  from  time  to 
time  as  the  public  needs  require,  it  still  owes  the  public  the 
duty  of  protecting  them  from  falling  or  driving  into  such 
excavations,  which  in  some  cases  can  only  be  performed  by 
constructing  barriers  across  the  streets  to  prevent  their  use  by 
the  public  temporarily,  and  in  others  may  be  fully  accom- 
plished by  properly  lighting  such  excavations  in  the  nighttime, 
and  otherwise  guarding  them  so  as  to  permit,  without  danger 
to  the  passer-by,  the  free  use  of  that  portion  of  the  street 
which  has  not  been  interfered  with.  And  this  obligation  it 
cannot  escape  by  letting  the  work  of  excavation  to  an  in- 
dependent contractor,  although  it  is  legally  absolved  from 
injuries  resulting  from  the  negligent  acts  of  the  servants  of  the 
contractor  in  the  prosecution  of  the  work. 

Attention  will  now  be  given  to  the  leading  cases  in  this  court 
citing  Blake  v.  Ferris,  which  are  claimed  by  appellant's  coun- 
sel to  fully  sustain  that  case,  and  also  to  be  in  hostility  to  the 
decision  in  Storrs  v.  City  of  Utica. 

Pack  V.  Mayor,  etc,  and  Kelly  v.  Mayor,  etc.,  supra,  may 
be  considered  together,  as  each  presented  the  same  question. 
In  each  the  municipal  corporation  had  contracted  for  the  grad- 
ing of  a  street  with  an  independent  contractor,  and  in  each 
the  plaintiff  was  injured  as  the  result  of  carelessness  of  the 
contractor's  employees  in  blasting.  It  was  held  in  those 
cases,  as  it  had  been  in  Blake  v.  Ferris,  and  has  since  been 
in  every  case  where  the  question  has  been  up,  that  the  city 
was  not  liable,  as  the  injuries  were  occasioned  by  the  neglect 
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of  the  contractor's  employees,  over  whom  the  city  had  no 
control  whatever  in  the  performance  of  the  work  undertaken 
by  the  contractor.  Both  of  these  cases  were  referred  to  in 
Storrs  V.  City  of  Utica  as  correctly  applying  the  "general 
principles  so  well  set  forth  in  Blake  v.  Ferris.*' 

The  question  presented  in  McCafferty  v.  Railroad  Co., 
supra,  did  not  relate  to  the  public  streets  at  all.  The  injury 
complained  of  was  occasioned  by  the  negligent  acts  of  the 
employees  of  a  contractor  who  was  blasting  out  rocks  so  as 
to  throw  them  upon  the  lands  of  another.  The  railroad  com- 
pany, which  owned  the  lands  upon  which  the  blasting  was 
being  conducted,  was  prosecuted  for  the  injury,  and  this  court 
held,  on  the  authority  of  the  Pack,  Kelly,  and  other  cases, 
that,  the  defendant  having  let  out  the  work  of  construction  to 
an  independent  contractor,  it  was  not  liable  for  the  neglieence 
of  the  men  employed  by  him.  Judge  Earl,  in  the  opinion, 
referred  to  the  Storrs  Case  as  expressly  approving  the  Pack 
and  Kelly  Cases  and  as  criticising  Blake  v.  Ferris,  and  stated 
the  distinction  between  the  Storrs  Case  and  the  one  under 
review  in  these  words:  **In  that  case  the  defendant  was  held 
liable  because  it  owed  a  duty  to  the  public  to  keep  the  streets 
in  a  safe  condition  for  travel,  and  not  because  it  was  respon- 
sible for  any  negligent  acts  of  the  contractor." 

In  Herrington  v.  Village  of  Lansingburerh,  supra,  the 
injuries  sustained  by  the  plaintiff  were  occasioned  by  the 
carelessness  of  the  employees  of  an  independent  contractor  in 
blasting  for  the  purpose  of  the  construction  of  a  sewer.  The 
question  presented,  therefore,  was  precisely  the  same  as  in 
the  Pack  and  Kelly  Cases,  and  the  municipality  was  held  not 
liable  upon  the  authority  of  those  cases. 

In  Charlock  v.  Freel  the  inquiry  was  not  whether  the  city 
was  liable,  but  whether  an  independent  contractor  was.  The 
defendant,  Freel,  sought  to  evade  liability  upon  the  ground 
that  he  was  not  an  independent  contractor,  but  a  mere  servant 
of  the  city.  But  his  contention  was  not  sustained,  and  the 
judgment  against  him  was  affirmed.  As  that  was  a  case  where 
the  injuries  were  sustained  by  falling  into  a  hole  in  the  public 
streets  created  under  the  direction  of  the  defendant,  it  may 
well  have  been  that  the  city  was  also  liable.  But  that  ques- 
tion was  not  before  the  court  for  decision,  nor  was  it  dis- 
cussed. 

In  Butler  v.  Townsend,  supra,  the  injuries  to  the  plaintiff 
were  occasioned  by  the  falling  of  the  staging  around  a  vessel 
upon  which  the  plaintifi  stood  in  order  to  caulk  the  vessel, 
and  Blake  v.  Ferris  was  cited  merely  as  an  authority  upon  the 
question  involved  in  that  case,  whether  the  relation  of  em- 
ployer and  employee  existed  between  the  defendant  and  the 
plaintiff. 

Nor  did  Berg  v.  Parsons  have  to  do  with  the  public  streets. 
In  that  case  an  owner  contracted  with  another  to  excavate 
his  lot  for  building  purposes,  and  the  contractor  so  carelessly 
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conducted  the  blasting  that  rocks  were  thrown  apon  and  in- 
jured the  property  of  another,  and  it  was  held,  citing  Blake  v. 
Ferris  and  the  Pack,  Kelly,  and  McCafierty  Cases,  that  the 
owner  was  not  responsible  for  the  negligent  performance  of 
the  work  by  the  contractor. 

Nor  did  Uppington  v.  City  of  New  York,  supra,  present  the 
question  whether  a  municipality  is  bound  to  see  to  it  that 
excavations  which  it  authorizes  in  the  public  streets  are 
cruarded  at  night  for  the  protection  of  the  traveler.  The  injury 
which  the  plaintiff  sustained  in  that  case  was  not  personal, 
coming  to  him  while  upon  the  public  street,  but  instead  was 
an  injury  to  his  lands,  occasioned  by  the  settling  of  the  ground 
in  front  of  his  premises,  due  to  the  negligent  manner  in  which 
the  contractor  had  filled  an  excavation  necessary  to  the  con- 
struction of  a  sewer.  As  the  city  had  authority  by  law  to 
construct  the  sewer  by  contract,  and  had  fully  performed  all 
the  obligations  resting  upon  it  in  that  regard,  it  was  held  that 
it  was  not  liable  on  its  part  for  injury  to  adjoining  lands  re- 
sulting from  the  negligence  of  an  independent  and  concededly 
competent  contractor.  In  support  of  that  general  proposi- 
tion it  cited  Blake  v.  Ferris,  Berg-  v.  Parsons,  and  other 
authorities  sustaining  it.  Many  others  might  have  been 
cited,  for  the  authorities  upon  that  general  proposition  are  in 
agreement  in  this  court. 

I  have  thus  called  attention  to  the  principal  authorities 
relied  upon  by  the  appellant  in  support  of  his  contention  that 
Blake  v.  Ferris  is  still  the  law  for  every  question  decided  by 
it,  and  have  pointed  out  the  fact  that  not  one  of  those  cases 
presents  one  of  the  questions  decided  by  the  Blake  Case« 
namely,  that  a  party  having  authority  to  make  the  public 
streets  dangerous  for  passers-by  may  be  relieved  from  the 
burden  of  guarding  the  place  of  danger  in  the  street  by  letting 
the  work  to  an  independent  contractor.  On  the  other  hand, 
it  has  been  observed  that  so  much  of  the  decision  in  Blake  v. 
Ferris  as  so  decided  was  distinctly  overruled  in  the  Storrs 
Case,  the  doctrine  of  which,  in  that  respect,  has  since  been 
followed  in  several  cases  where  the  question  was  up  for 
decision.  From  the  time  of  the  decision  in  the  Storrs  Case 
until  now  this  court  has  consistently  recognized  the  distinc- 
tion between  the  two  cases,  rightly  treating  Blake  v.  Ferris 
as  the  leading  case  so  far  as  it  involves  a  consideration  of  the 
general  principles  of  respondeat  superior,  and  the  Storrs  Case 
as  establishing  that  such  rule  is  not  applicable  to  a  case  where 
the  injury  results  from  a  failure  on  the  part  of  the  municipality 
to  properly  guard  an  excavation  or  obstruction  authorized  by 
it  in  a  public  street  committed  to  its  care.  Now,  dominion 
over  the  highway  was,  by  the  operation  of  the  statute,  upon 
the  order  of  the  supreme  court,  for  the  purpose  of  carrying 
the  highway  over  the  railroad  tracks,  vested  in  the  defendant 
railroad  company,  which,  having  accepted  the  privileges  and 
benefits  conferred   upon  it  by   statute,  necessarily  took   with 
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them  all  the  obligations  and  liabilities  in  respect  to  the  highway 
which  its  absolute  dominion  over  it  for  the  purpose  of  carry- 
ine  it  across  the  railroad  track  made  necessary,  among  which 
was  the  duty  of  so  guarding  the  obstructions  to  the  highway 
which  were  made  under  its  direction  as  to  save  passers-by 
from  injury. 
The  judgment  should  be  affirmed,  with  costs. 

GRAY,  O'BRIEN,  HAIGHT,   LANDON,   CULLEN,  and 
WERNER,  JJ.,  concur. 

Judgment  affirmed. 

Louisville  &  N.  R.  Co.  v,  Truett. 

{Circuit  Court  of  Appeals^  Sixth  Circuity  November  6^  1901,) 

[111  Fed.  Rep.  876.] 

Railroads — Accident  at  Crossing — Tennessee  Statute.* 

Shannon's  Code  Tenn.  {{  1574-1576,  require  every  railroad  companj 
to  keep  some  person  on  the  lookout  upon  all  locomotives,  and  when 
any  person,  animal,  or  other  obstruction  appears  on  the  road  to  give 
the  alarm,  put  down  the  brakes,  and  use  every  possible  means  to  stop 
the  train  and  prevent  an  accident.  They  further  provide  that  if  it 
fails  to  take  such  precautions  it  shall  be  responsible  for  all  damages 
resulting  from  any  accident  or  collision  that  may  occur,  but  that  if 
the  precautions  are  taken  it  shall  not  be  liable,  and  place  the  burden 
of  proof  upon  the  company.  As  construed  by  the  supreme  court  of 
the  state,  such  statute  makes  a  company  absolutely  liable  unless  it 
shows  a  compliance  therewith,  and  contributory  negligence  is  not  a 
defense,  but  goes  only  in  mitigation  of  damages.  The  court  also 
holds,  however,  that  if  a  person  seen  on  the  track  gets  ofP,  and  out 
of  reach  of  the  train,  while  under  observation,  the  company  is  not 
bound  to  exercise  the  precautions  mentioned,  although  such  person 
may  afterward  get  back  to  the  track  and  be  injured:  held^  that  the 
latter  rule  only  applied  where  such  person  had  got  far  enough  from 
the  track,  and  under  such  circumstances,  as  to  reasonably  indicate 
his  safety ;  and  that  where  a  person  about  to  cross  a  track  on  horse- 
back, on  seeing  an  approaching  train,  attempted  to  turn  his  horse 
back,  but  the  horse  became  frightened  and  unmanageable,  the  ques- 
tion whether  the  failure  of  the  engineer  to  make  any  attempt  to  stop 
the  train  rendered  the  company  liable  for  the  death  of  such  person 
was  one  of  fact  for  the  jury,  there  being  evidence  tending  to  show 
that  such  death  was  caused  by  the  horse  crowding  so  close  to  the 
train  that  deceased  was  struck  by  a  passing  car,  and  that  when  he 
was  upon  the  track,  and  first  seen  by  the  engineer,  the  train  was  at 
such  a  distance  that  the  speed  might  have  been  slackened,  if  not 
entirely  stopped,  before  reaching  the  crossing. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Tennessee. 

Charles  N.  Burch  and  John  W.  Judd,  for  plaintiff  in  error. 
John  T.  Allen  and  W.    H.  Washington,  for  defendant  in 
error. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

*As  to  liabilit3'  of  railroads  for  failure  to  observe  statutory  precau- 
tions at  crossings,  see  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  436  et  seq. ; 
8  Id.  393  et  seq. ;  3  Rap.  &  Mack's  Dig.  476  et  seq. 
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SEVERENS,  Circuit  Judee.  This  is  a  suit  broue:ht  by 
Mattie  Truett,  as  widow  of  her  deceased  husband,  Joseph  H. 
Truett,  against  the  Louisville  &  Nashville  Railroad  Company, 
to  recover  damages  for  injuries  to  her  husband  resulting  in  bis 
death.  The  suit  is  brought  under  the  statutes  of  Tennessee, 
which  provide  for  such  recovery  at  the  suit  of  the  persons 
therein  designated.  No  question  is  presented  involving  the 
propriety  of  the  widow  being  plaintiff  in  the  action.  The 
case  was  brought  in  the  circuit  court  of  the  United  States  for 
the  Middle  district  of  Tennessee,  and  tried  before  the  court 
and  a  jury.  The  trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  for  the  sum  of  $2,000.  At  the  close  of  the  evi- 
dence in  the  case  the  defendant  moved  for  peremptory 
instructions  to  the  jury  to  render  a  verdict  for  that  party.  The 
court  declined  to  give  that  instruction,  and  defendant  ex- 
cepted. The  case  was  thereupon  submitted  to  the  jury  under 
instructions  not  now  complained  of.  The  only  assignment  of 
error  relied  upon  is  the  one  complaining  that  the  court  erred 
in  refusing  to  grant  the  request  for  a  peremptory  instruction 
to  the  jury  to  find  for  the  defendant.  We  have  therefore  to 
deal  only  with  the  question  whether  the  evidence  in  the 
case  relating  to  the  circumstances  of  the  accident  in  which  the 
husband  of  the  plaintiff  was  killed  were  such  that  the  court 
ought  to  have  instructed  the  jury   to  find  for  the  defendant. 

The  circumstances  of  the  case  were  as  follows:  The  Louis- 
ville &  Nashville  Railroad,  at  the  place  where  the  accident 
occurred,  runs  nearly  north  and  south.  Truett  resided  on  the 
east  side  of  the  track,  about  100  yards  distiint.  The  pike  run- 
ning from  Franklin  to  Nashville  runs  north  and  south  about 
100  yards  west  of  the  railroad.  There  is  a  crossroad  running 
over  the  railroad  to  Truett*s  residence  from  a  point  on  the 
pike  nearly  opposite.  About  noon  Truett,  the  deceased,  was 
returning  home  on  horseback.  He  left  the  pike  at  the  cross- 
road, and  rode  to  the  east,  passing  through  an  open  gateway 
on  the  west  side  of  the  track,  and  was  about  to  cross  the  track, 
his  horse's  fore  feet  being  just  at  the  edge  of  the  track,  when, 
looking  up,  he  saw  a  freight  train  rapidly  approaching,  not 
far  distant.  He  undertook  to  turn  his  horse  back  and  off  the 
track.  The  horse  became  frightened  and  unmanageable. 
The  train  passed  swiftly  by,  without  any  signal  of  any  kind, 
or  any  attempt  to  stop  it  being  made.  According  to  the  con- 
tention of  the  plaintiff,  while  the  horse  was  whirling  abouti 
greatly  frightened,  Truett  was  thrown  against  the  rear  end  of 
the  second  car  in  the  train,  or  the  front  end  of  the  third  car, 
and  received  a  heavy  blow  upon  his  right  temple,  which 
resulted  in  his  death  shortly  after. 

The  defendant's  contention  was  that  Truett  did  not  receive 
his  injury  by  being  brought  into  collision  with  the  train,  but 
that  the  horse  ran  away  with  him,  back  on  to  the  crossroad, 
where  it  stumbled  and  fell,  carrying  its  rider  to  the  ground, 
his  head  striking  a  rock  or  stone  by  the  side  of  or  in  the  road. 
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and  that  this  was  the  cause  of  his  injury.  The  statute  of 
Tennessee  which  defines  the  duty  of  a  railroad  company  in 
such  cases  is  contained  in  Shannon's  Code  of  Tennessee,  and 
its  provisions  are  as  follows : 

Subsection  4  of  section  1574: 

''Every  railroad  company  shall  keep  the  engineer,  fireman 
or  some  other  person  upon  the  locomotive,  always  upon  the 
lookout  ahead;  and  when  any  person,  animal  or  other  obstruc- 
tion appears  upon  the  road,  the  alarm  whistle  shall  be  sounded, 
the  brakes  put  down,  and  every  possible  means  employed  to 
stop  the  train  and  prevent  an  accident. ' ' 

Section  157S: 

**  Every  railroad  company  that  fails  to  observe  these  pre- 
cautions or  cause  them  to  be  observed  by  its  agents  and  serv- 
ants shall  be  responsible  for  all  damages  to  persons  or  property 
occasioned  by,  or  resulting  from,  any  accident  or  collision  that 
may  occur.** 

Section  1576: 

**No  railroad  company  that  observes  or  causes  to  be 
observed,  these  precautions  shall  be  responsible  for  any  dam- 
age done  to  person  or  property  on  its  road.  The  proof  that 
it  has  observed  these  precautions  shall  be  upon  the  com- 
pany.** 

The  construction  given  to  subsection  iS74isthat  the  duty 
hereby  imposed  is,  in  the  conditions  there  stated,  absolute, 
and  that,  taken  in  connection  with  section  1575,  the  liability 
is  not  left  open  to  speculation  or  question  in  case  the  observ- 
ances required  are  not  taken  when  a  person  appears  upon  the 
road  and  a  collision  results.  The  railroad  company  is  held  for 
the  consequences. 

And  it  is  also  held  by  the  supreme  court  of  Tennessee  that 
the  statute  applies  in  every  case  of  a  person  appearing  upon 
the  track  or  so  near  to  it  as  to  be  within  striking  distance 
of  the  train.  It  is  further  held  that  if  the  person  has  appeared 
upon  the  track,  but  has  afterwards  gotten  away  from  it  while 
still  under  observation,  the  company  is  not  bound  to  exercise 
the  precautions  mentioned  in  the  statute,  although  the  person 
might  afterwards  get  back  into  such  proximity  to  the  train  as 
to  be  injured  thereby.  Contributory  negligence  is  not  a 
defense,  but  goes  in  mitigation  of  damages.  In  a  recent  case 
(Transit  Co.  v.  Walton,  105  Tenn.  415,  420,  58  S.  W.  737)  the 
supreme  court  of  Tennessee  thus  expounded  the  statute : 

*'In  construing  these  provisions,  it  has  been  heretofore 
held  by  this  court,  in  an  unbroken  line  of  decisions,  that  the 
railroad  company  is  liable  unless  it  can  show  that  these  pro- 
visions and  precautions  have  been  observed,  and  the  fact  that 
the  accident  or  collision  would  have  occurred  had  the  require- 
ments been  performed  will  not  relieve  the  company  from  their 
performance  nor  from  liability  for  damages.  It  has  been  said 
that  cases  of  hardship,  or  even  absurdity,  may  occur  under 
such  construction,   but  the  language   is  explicit  and  certain, 
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and  capable  of  being:  Riven  no  other  meaning.  Railroad  Co. 
T.  Burke,  6  Cold.  45.  50;  Railroad  Co.  v.  Connor,  9  Heisk. 
26;  Hill  V.  Railroad  Co.,  9  Heisk.  827;  Railroad  Co.  v. 
Smith,  9  Heisk.  863,  864;  Railroad  Co.  v.  Thomas,  5  Heisk. 
266;  Railway  Co.  v.  Foster,  88  Tenn.  678,  13  S.  W.  694,  14 
S.  W.  428.  So  strict  is  the  rule  that  contributory  negligence 
will  not  excuse  their  observance,  be  it  ever  so  gross,  but  will 
only  go  in  mitigation  of  damages.  Railroad  'Co.  v.  Burke, 
6  Cold.  45i  51;  Railroad  Co.  v.  Smith,  6  Heisk.  177;  Rail- 
road Co.  V.  Walker,  11  Heisk.  385;  Simpson  v.  Railroad  Co., 
5  Lea,  456;  Railway  Co.  v.  Foster,  88  Tenn.  675.  680,  13  S. 
W.  694,  14  S.  W.  428;  Railroad  Co.  v.  Conner,  2  Baxt.  382.  It 
is  true  that  impossibilities  are  not  required,  and  if  all  is  done 
that  should  have  been  done,  and  the  accident  was  unavoidable, 
the  road  will  not  be  liable.  Railroad  Co.  v.  Scales,  2  Lea, 
688,  691,  694;  Railroad  Co.  v.  Swaney,  5  Lea,  119;  Railway 
Co.  V.  Foster.  88  Tenn.  680,  13  S.  W.  694.  14  S.  W.  428.  Bat 
when  the  impossibility  and  unavoidableness  arise  out  of  the 
default  of  the  road  the  road  will  still  be  liable.  Railroad  Co. 
V.  Anthony,  i  Lea,  516;  Railroad  Co.  v.  Selcer,  7  Lea,  559. 
The  plea  or  defense  that  all  efforts  would  have  been  ineffectual 
will  not  protect  the  road.  The  injunction  of  the  law  is  per- 
emptory, and  the  consequence  of  a  failure  is  unconditional 
liability  for  damage  done  in  cases  coming  within  the  statute. 
Railroad  Co.  v.  St.  John,  5  Sneed,  524,  530,  73  Am.  Dec.  149- 
And  speculation  as  to  the  effect  will  not  be  indulged  by  the 
court  nor  permitted  by  the  road,  but  the  statute  demands 
absolute  obedience,  whether  the  precautions  seem  necessary 
or  not.  Hill  V.  Railroad  Co.,  9  Heisk.  827;  Railway  Co.  v. 
Foster,  88  Tenn.  679,  13  S.  W.  694,  U  S.  W.  428.  This  court 
has  said,  in  substance,  that  it  is  the  duty  of  all  who  are 
engaged  in  running  the  train,  in  whatever  department  they 
may  be  employed,  to  give  the  entire  energies  of  their  bodies 
and  minds,  and  to  bring  into  requisition  all  means  at  their 
command,  to  stop  the  train  as  soon  as  possible,  and  prevent 
the  accident.  Railroad  Co.  v.  Connor,  9  Heisk.  22.  And  that 
the  road  must  be  able  to  show,  not  only  that  the  specific  pre- 
cautions were  observed,  but,  in  addition,  that  all  possible 
means  were  employed  to  stop  the  train  and  prevent  the  acci- 
dent; but  the  company  will  not  be  required  to  perform  impos- 
sibilities. Railroad  Co.  v.  Smith,  9  Heisk.  863;  Railroad 
Co.  V.  Scales,  2  Lea,  688.  It  is  incumbent  on  the  road  to 
show  that  all  the  brakes  were  put  down  by  the  express  terms 
of  the  statute.     Railroad  Co.  v.  Smith,  9  Heisk.  864.'' 

The  question  at  the  trial,  therefore,  was  whether,  although 
Truett  and  his  horse  had  appeared  upon  the  track,  he  had  yet 
gotten  far  enough  away  from  the  running  room  of  the  train'as 
to  be  passed  safely  by.  The  settled  rule  in  the  United  States 
courts  is  that,  if  there  is  no  aspect  of  the  evidence  in  the  case 
which  could  reasonably  justify  a  verdict  by  the  jury  for  the 
plaintiff,  it  is  the  duty  of  the  court  to  instruct  the  jury  that  he 
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is  not  entitled  to  recover,  but  that  if  there  is  evidence  which, 
if  believed  by  the  jury,  would  justify  the  finding  of  facts  nec- 
essary to  a  recovery,  the  question  of  liability  becomes  one  of 
fact,  and  falls  within  the  province  of  the  jury,  and  not  of  the 
court.  In  applying  this  rule,  it  is  not  material  from  what 
source  the  evidence  comes, — whether  from  one  side  or  the 
other.  Nor  is  it  necessary  that  all  of  the  testimony  of  any 
witness  in  the  case  should  be  credited  by  the  jury.  They  may 
believe  that  the  testimony  of  a  witness  is  in  part  true  and  in 
part  mistaken.  We  are  therefore  required  to  look  into  the 
evidence  to  see  whether  there  was  in  the  whole  body  of  it 
such  proof  as  that  the  jury,  if  crediting  it,  might  have  found 
the  facts  which  it  was  necessary  to  make  out. 

The  train  was  coming  from  the  south.  It  was  a  freight 
train,  moving  at  the  rate  of  about  15  miles  an  hour.  Theire 
was  a  deep  cut  through  which  it  passed,  150  to  200  yards  south 
of  the  crossing.  The  road  curved  somewhat  to  the  right  where 
the  train  came  out  of  the  cut,  and  thence  continued  northerly 
more  nearly  in  a  straight  line.  It  was  down  grade,  and  the 
train  moved  by  its  own  momentum,  steam  being  turned  off. 

One  important  element  in  the  case  was  a  question  at  what 
distance  the  approaching  train  was  from  the  crossing  when 
Truett  attempted  to  pass  over  and  appeared  upon  the  track. 
According  to  the  testimony  of  one  Helm,  a  witness  for  the 
plaintiff,  who  was  an  eyewitness  to  the  occurrence,  the  train 
was  very  near  at  that  moment, — "almost  upon  him,"  as  the 
witness  said.  He  further  stated  that  Truett,  looking  up,  saw 
the  train  coming,  and  attempted  to  rein  his  horse  around  to 
the  right;  but  the  horse  was  unmanageable,  and  turned  instead 
to  the  left,  getting  far  enough  away,  however,  to  clear  the 
engine  and  part  of  the  train  as  they  passed,  when,  the  horse 
** careening**  to  the  left,  Truett  fell  over  to  the  right,  striking  the 
rear  end  of  the  second  car  or  the  fore  end  of  the  third  car,  the 
horse  being  struck  also  upon  its  right  side;  and  that  thereupon 
the  horse  ran,  with  its  rider,  out  through  an  opening  in  the 
fence  to  the  crossroad,  when  it  fell  down,  and  Truett  was  thrown 
to  the  ground,  where  he  was  soon  afterwards  found,  with  his 
temple  crushed  in.  The  engineer  on  the  train  was  called  by 
the  defendant,  and  testified  that  he  was  on  the  right-hand  side 
of  the  engine,  and  on  the  inside  of  the  curve  of  the  track, 
keeping  a  lookout  ahead,  when,  just  before  reaching  the 
crossing,  Truett  and  his  horse  appeared  upon  the  track  ahead, 
the  horse  being  about  to  step  over  the  rail  on  the  west  side  of 
the  track;  that  he,  the  enerineer,  moved  to  sound  the  whistle, 
but  before  he  could  do  so  the  horse  and  its  rider  seemed  to 
fall  back  and  disappear :  that  he  therefore  took  no  further 
precaution,  and  did  not  know  that  any  injury  had  happened 
until  he  reached  the  end  of  his  trip.  Another  eyewitness  was 
called  by  the  defendant,  one  Parman,  who  gave  a  somewhat 
different  account.  He  testified  that  Truett  was  not  hit  by  the 
train  at  all;  that  the  horse  went  up  to  the  track,  and  that 
upon  the  approach  of  the  train  became  frightened  and  unman* 
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a(2:eable,  and  ran  back  from  the  railroad  25  or  30  yards,  and 
fell  down  in  the  crossroad,  throwing  Truett  upon  the  ground, 
where  the  witness  found  him,  wounded  in  the  head  and  bleed- 
ing ;  that  there  was  a  fixed  rock  in  the  edge  of  the  road  near 
where  he  fell,  and  there  were  small  stones  around  him  in  the 
roadway.  The  witness  also  testified  that  he  did  not  see  the 
engine  at  the  time  when  Truett  and  his  horse  turned  away 
from  the  track,  and  that  he  did  not  notice  the  train  then,  and 
did  not  think  it  had  then  come  into  his  (the  witness')  view. 

It  is  not  impossible  that  the  jury  may  have  thought  this  wit- 
ness mistaken  in  some  part  of  his  testimony,  and  yet  have 
believed  that  the  engine  was  far  enough  away  from  the  cross- 
ing at  the  time  when  Truett  appeared  thereon,  and  his  horse 
became  frightened  and  unmanageable,  for  the  engineer,  if  he 
was  maintaining  a  proper  lookout,  to  see  the  predicament  that 
Truett  was  in.  And,  upon  any  view  of  the  evidence,  the  jury 
might  have  thought  the  engineer,  if  he  was  maintaining  a 
proper  lookout,  might  have  seen  that  Truett  was  in  trouble, 
while  yet  he  was  in  striking  distance,  and  while  the  uncon- 
trollable movements  of  the  horse  were  such  that  there  was 
danger  of  his  coming  in  collision  with  the  train  before  it  could 
pass. 

Accepting  as  correct  the  construction  of  the  statute  to  be 
that  where  one  who  has  appeared  upon  the  track,  and  then 
gets  away  from  it  under  circumstances  which  indicate  that 
he  is  able  to  keep  out  of  the  way,  but  afterwards  gets  back 
into  collision  with  the  train,  there  can  be  no  recovery,  we 
do  not  think  that  the  consequence  would  follow  if  the  man 
appears  upon  the  track  in  such  circumstances  as  that  it  is  seen 
(he  may  be  carried  by  a  force  beyond  his  control  out  of  and 
into  the  danger  line,  only  momentarily  disappearing  from  off 
the  track.  In  such  case  we  do  not  think  the  railroad  company 
would  be  relieved  from  the  duty  of  taking  the  prescribed  cau- 
tion. It  may  be  that  in  the  present  instance  it  was  not  possi- 
ble to  have  completely  stopped  the  train,  and  still  possible 
that  by  promptly  applying  the  brakes  and  reversing  the  engine 
and  turning  on  steam  the  movement  of  the  train  could  have 
been  slackened,  and  the  violence  of  the  collision  have  been 
eased  to  the  extent  of  avoiding  a  fatal  injury.  We  are  unable 
to  accept  the  proposition  which  seems  to  be  contended  for  in 
the  brief  for  plaintiff  in  error,  that  if,  at  the  time  when  the 
engine  passed,  Truett  was  out  of  striking  distance,  that  would 
relieve  the  company  from  the  obligations  imposed  by  the 
statute,  but  think  that,  as  before  indicated,  the  circumstances 
might  be  such  as  to  justly  induce  the  expectation  that  before 
the  train  could  pass  it  might  come  into  collision  with  the  party 
who  had  been  seen  upon  the  track,  but  seen  to  be  unable  to 
control  his  own  movements.  Such  a  case  seems  to  us  to  come 
within  the  intention  and  purpose  of  the  statute. 

We  are  of  opinion  that  the  court  did  not  err  in  submitting 
the  case  to  the  jury,  and  the  judgment  must  therefore  be 
affirmed. 
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{Supreme  Court  of  Missouri,  Division  No,  /,  June  2g,  igo/,) 

[65  S.  W.  Rep.  959.] 

Appeal — Review— Conflicting  Evidence. 

Where  evidence  is  so  conflicting'  as  to  warrant  a  finding  for  either 
party,  the  verdict  will  not  be  disturbed  on  appeal. 

Personal  Injuries — Harmless  Variance  as  to  How  Injury  Was  Sustained. 
Where,  in  an  action  for  injuries  received  in  a  railway  collision, 
the  petition  alleged  that  the  plaintiff  was  thrown  forward  by  the 
concussion,  and  had  his  leg  crushed  between  the  door  of  the  car  and 
the  door  jamb,  and  the  evidence  showed  that  the  plaintiff  was  thrown 
forward  and  partially  out  of  the  car  while  standing  in  front  of  the 
side  door  thereof,  and  defendant  requested  an  instruction  that  the 
jury  should  find  in  its  favor  unless  they  found  that  the  plaintiff  was 
thrown  forward  **from  his  seat*'  and  injured,  the  striking  out  of  the 
words  **from  his  seat**  was  not  error. 

Excessive  Verdict— $15,000  for  Permanent  Injuries  to  Leg  Reduced  to 
SlOjOOO— Remittitur.* 
Where  a  boy  14  years  of  age  had  his  leg  crushed  so  that  at  the  time 
of  trial,  some  7  years  after  the  injury,  he  still  suffered  pain,  and  the 
wound  was  not  entirely  healed,  but  periodically  suppurated,  requiring 
constant  bandaging,  and  the  injured  leg  was  shorter  than  the  other, 
but  by  putting  ^otton  in  the  shoe  he  was  able  to  walk  by  aid  of  a 
stick,  and,  while  there  was  no  definite  showing  as  to  his  prior, 
present,  or  future  earning  capacity,  it  appeared  that  he  had  worked 
since  the  accident,  a  verdict  for  $15,000  was  excessive,  and  should 
only  be  allowed  to  stand  to  the  extent  of  $10,000. 

Remittitur — Province  of  Court. 

The  supreme  court  has  power  to  order  a  remittitur  where  excessive 
damages  have  been  awarded  by  a  jury.  • 

Robinson,  J.,  dissenting. 

Appeal  from  circuit  court,  Stoddard  county;  J.  L.  Fort, 
Judge. 

Action  by  Henry  Chitty  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company.  From  a  judgrment  in 
favor  of  plaintiff,  defendant  appeals.     Conditionally  affirmed. 

Martin  L.  Clardy,  Louis  F.  Dinning,  and  James  F.  Green, 
for  appellant. 
Wilson  Cramer,  for  respondent. 

MARSHALL,  J.  i.  This  is  the  second  appeal  in  this  case. 
When  the  case  was  here  before,  the  juderment  of  the  circuit 
court  in  plaintiff's  favor  for  $15,000  damages  was  reversed  for 
the  errors  in  law  then  pointed  out.  Chitty  v.  Railway  Co., 
148  Mo.  64,  49  S.  W.  868.  Afterwards  the  defendant  obtained 
a  change  oif  venue  from  Scott  to  Stoddard  county,  where  the 
case  was  tried  anew,  and  ae:ain  resulted  in  a  verdict  and  judg- 
ipent  for  the  plaintiff  for  $15,000,  and  defendant  has  again 
appealed.  On  the  former  appeal  it  was  held  that  a  party  can- 
not count  upon  one  cause  of  action  and  recover  upon  another, 
even  though  such  cause  of  action  would  warrant  a  recovery  if 

*As  to  the  amount  of  damages  recoverable  for  loss  of  or  injuries  to 
limbs,  see  note,  12  Am.  &  Eng.  R.  Cas.,  N.  8.,  851  et  seq. ;  15  Cent. 
Dig.,  col.  2144  et  seq. 
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properly  pleaded.  And,  because  the  plaintiff  in  this  case 
predicated  his  right  to  recover  upon  a  collision  between  two 
trains  of  the  defendant,  it  was  held  that  an  instruction  was 
erroneous  which  authorized  a  verdict  in  his  favor  if  he  received 
injuries  while  attempting  to  escape  from  the  train,  when  he 
had  reasonable  cause  to  apprehend  a  collision,  and  when  the 
danger  thereof  was,  and  he  believed  it  was,  imminent  and 
impending,  and,  e  converso,  that  it  was  error  to  refuse  an 
instruction,  asked  by  defendant,  that  if  he  was  so  injured,  and 
not  from  the  collision,  as  his  petition  charged,  the  verdict 
must  be  for  the  defendant.  It  was  further  then  held  that  the 
petition  stated  a  cause  of  action,  that  there  was  evidence 
sufficient  to  support  the  allegations  of  the  petition,  and  that 
the  first  instruction  given  upon  the  theory  of  the  petition 
was  proper.  Upon  the  trial  anew  the  errors  pointed  out  when 
the  case  was  here  before  were  avoided.  The  plaintiff  adhered 
strictlv  to  the  allegations  and  theory  of  his  petition,  and  at 
his  instance  the  court  limited  his  right  to  recover  solely  to  the 
cause  of  action  pleaded.  The  court  gave  two  instructions 
asked  by  defendant,  to  the  effect  that  the  plaintiff  could  not 
recover  if  he  received  his  injuries  by  jumping  from  the  train, 
and  not  from  the  collision  of  the  two  trains;  thus  emphasizing 
the  instruction  given  for  the  plaintiff,  limiting  his  right  to 
recover  to  the  collision.  The  case  was  therefore  tried  in 
accordance  with  the  principles  of  law  announced  by  this  court 
on  the  former  appeal.  There  is  sufficient  testimony  to  sup- 
port the  allegations  of  the  petition  and  the  theory  of  the  plain- 
tiff. There  is  also  evidence  to  support  the  defendant's 
contention  that  the  plaintiff  received  his  injuries  by  jumping 
from  the  train  before  the  collision  occurred.  The  plaintiff 
testified  that  he  was  a  passenger  on  the  defendant's  freight 
train,  riding  in  the  caboose.  This  train  was  standing  on  the 
main  track  at  Delta  on  April  5,  1893,  headed  north.  Another 
freight  train  was  backed  against  it,  and  struck  the  caboose 
car  with  so  much  force  as  to  drive  the  whole  train,  consisting 
of  five  or  six  cars,  six  feet  up  the  track,  to  demolish  the  plat< 
form  and  displace  the  trucks  of  the  caboose,  and  to  knock  the 
south  end  of  the  caboose  to  the  west  so  that  the  center  of  the 
caboose  was  over  the  west  rail  of  the  track.  Before  the  col- 
lision, Samuel  Lane,  a  passenger,  was  on  the  rear  platform 
of  the  caboose.  When  the  colliding  train  was  40  or  50  feet 
from  the  caboose.  Lane  gave  the  warning  of  the  impending 
collision,  and  jumped  off  the  platform.  Thereupon  Daven- 
port, the  conductor,  immediately  jumped  out  of  the  side  door 
on  the  east  of  the  caboose,  and  was  followed  at  once  by  Isham 
Hanbaugh  and  James  Higgenbotham,  two  stockmen,  who  were 
also  passengers  on  the  caboose.  This  left  only  the  plaintiff, 
a  boy  of  14  years  of  age,  and  a  man  named  Kellum,  in  the 
caboose.  The  plaintiff  heard  the  warning  to  look  out, — there 
was  going  to  be  a  wreck, — and  he  looked  out  of  the  rear  door 
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of  the  caboose  and  saw  the  approaching  train,  and  started 
towards  the^  door  on  the  east  side  of  the  caboose,  with  the 
intention  of  jumping,  as  the  conductor  and  the  other  passen- 
gers had  done.     But  before  he  reached  the  door  the  collision 
occurred.     The  caboose  was  knocked  towards  the  west,  and 
he  was  thrown  towards  the  east,  head  foremost,  and  through 
the  side  door ;  but  after  his  whole  body,  except  his  right  leg, 
had  passed  through  the  door,  the  sliding  door  on  the  east  side 
of  the  caboose  was  suddenly  shut,   and  caught  his  right  leg 
between  the  door  and  the  jamb,  and  as  the  door  rebounded 
his  leg  was  released,  and  he  fell  from  the  car  into  the  ditch  at 
the  side  of  the  train.     In  this  account  of  the  accident,  and 
especially  as  to  his  leg  being  caught  between  the  door  and  the 
jamb,  the  plaintiff  is  corroborated  by  the  testimony  of  D.  M. 
Dunn,  who  said  he  saw  the  door  strike  his  leg,  and  by  other 
witnesses  who  saw  his  leg  just  after  the  accident,  and  who 
said  his  leg  was  crushed  and  bruised  on  both  sides  of  the  leg, 
thereby  supporting  the  contention  that  it  was  caught  between 
the  door  and  the  jamb.     On  the  other  hand,  the  conductor 
and  Hughes,  a  brakeman,  who  was  on  the  third  car  from  the 
caboose,  setting  the  brakes,  testified  that  the  plaintiff  jumped 
from  the  caboose  before  the  collision,  and  was  injured  by  jump- 
ing.    Upon  this  conflict  as  to  the  facts  the  court  submitted 
the  case  to  the  jury  upon  proper  instructions  asked  by  the 
plaintiff,  limiting  his  right  to  recover  to  the  finding  of  the  fact 
to  be  that  he  was  injured  by  the  collision,  and  upon   proper 
instructions  asked  by  the  defendant,  also  limiting  his  right  to 
recover  to  the  finding  of  the  fact  to  be  that  he  was  injured  by 
the  collision,  and  negativing  his  right  to  recover  if  the  jury 
found  the  fact  to  be  that  he  was  injured  in  consequence  of 
jumping  from  the  train  to  escape  injury  from  the  impending 
danger  of  a  collision.     The  jury  found  for  the  plaintiff,  thereby 
necessarily  finding  the  fact  to  be  that  the  injury  was  received 
as  plaintiff  contended,  and  against  the  defendant's  contention. 
This  is  an  action  at  law,  and  this  an  appellate  court,  and  the 
practice  is  settled  that  under  the  conditions  here  presented 
this  court  will  not  disturb  the  finding  of  fact  by  the  jury  in 
plaintiff's  favor,  as  it  would  not  have  done  if  the   jury  had 
adopted  defendant's  contention  and  returned  a  verdict  in  its 
favur.     The  difference  between   the   parties  was  simple  and 
clear,  and  there  was  evidence  sufficient  to   support  a  verdict 
either  way.     This  being  so,  this  court  will  not  interfere  with 
the  finding  of  the  facts  as  to  the  cause  of  the  injury.     The 
defendant,    however,  still  contends  that   there  was  a   clear 
departure  between  the   plaintiff's  allegations  and  his  proofs. 
This  presupposes  that  the  fact  is  that  the  plaintiff  was  injured 
by  jumping,  and  not  by  the   collision.     As  pointed  out,  there 
was  sufficient  evidence  to  support  a  finding  that  the  plaintiff 
never  jumped,  but  was  thrown  out  of  the  car  while  intending 
to  jump,  but  before  he  had  time  to  put  his  intention   into 
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execution.  This  being  true,  it  follows  that  there  was  no  such 
departure  between  the  allegations  and  the  proofs,  and  there- 
fore this  contention  fails.  The  defendant  complains  of  a 
modification  of  its  sixth  instruction,  which  was  as  follows: 
**The  court  instructs  the  jury  that  the  plaintiff  charges  in  his 
petition  that  there  was  a  collision  between  the  caboose  car  in 
which  he  was  riding  and  another  car  on  defendant's  road,  and 
that  by  the  shock  of  said  collision  of  cars  the  sliding  door  at 
the  side  of  the  caboose  was  caused  to  fly  shut  suddenly  and 
with  great  force,  and  plaintiff,  being  thrown  forward  by  the 
concussion,  had  his  right  leg  caught  between  the  door  and  the 
door  jamb,  and  the  leg  crushed,  and  that,  upon  the  rebound- 
ing of  the  door,  plaintiff  was  thrown  with  violence  from  the 
caboose,  and  sustained  injuries  and  bruises  upon  his  body  and 
chest ;  and,  unless  you  find  from  the  evidence  that  by  the  shock 
of  said  collision  plaintiff  was  thrown  forward  from  his  seat  in 
the  car,  and  had  his  right  leg  caught  between  the  door  and 
the  door  jamb,  then  you  must  find  a  verdict  for*the  defend- 
ant." The  court  struck  out  the  words  "from  his  seat,  "and 
gave  the  instruction.  There  was  no  error  in  so  doing.  There 
was  no  allegation  in  the  petition  that  the  plaintiff  was  thrown 
forward  ** from  his  seat."  The  allegation  in  the  petition  is 
**that  by  the  great  shock  of  said  collision  of  cars  the  heavy 
sliding  door  at  the  side  of  said  caboose,  which  was  open  at 
the  time,  was  caused  to  fiy  shut  suddenly  and  with  great  force; 
and  plaintiff,  being  thrown  forward  by  the  concussion,  had  his 
right  leg  caught  between  said  door  and  the  door  jamb,  and  the 
same  was  crushed  between  the  ankle  and  the  knee."  The 
case  was  tried  in  strict  accordance  to  the  law  as  declared  by 
this  court  on  the  former  appeal,  and  no  error  of  law  is 
apparent  from  the  record. 

2.  This  leaves  for  consideration  only  the  contention  that 
the  verdict  is  excessive.  The  plaintiff  was  14  years  of  age 
when  the  injury  was  inflicted.  His  prior  earning  capacity  is 
not  shown.  His  present  and  future  earning  capacity  is  not 
definitely  shown,  but  sufficient  appears  to  make  it  clear  that 
it  is  not  entirely  destroyed,  for  he  has  since  worked  scaling 
logs  and  keeping  books.  He  was  confined  to  his  bed  in  the 
hospital  some  6  weeks,  and  was  compelled  to  use  crutches  and 
remain  at  the  hospital  for  several  months.  At  the  time  of  the 
second  trial,  some  7  years  after  the  injury  was  received,  he 
still  suffered  pain,  and  his  wound  was  not  entirely  healed,  but, 
periodically,  every  few  weeks,  suppuration  ensued,  and  he  had 
to  keep  the  leg  constantly  bandaeed.  The  injury  was  a  com- 
pound comminuted  fracture ;  that  is,  the  bone  was  broken  in 
more  than  one  place,  and  protruded  through  the  soft  parts  or 
skin.  The  injured  leg  is  shorter  than  the  other,  but  by  putting 
cotton  in  the  shoe  the  plaintiff  is  able  to  walk,  by  the  aid  of  a 
stick,  without  any  particular  trouble.  Counsel  for  the  defend- 
ant have  collated  many  cases  in  which  verdicts  for  injuries  to 
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the  leg  or  foot  have  been  set  aside  as  excessive,  some  of  which 
are  as  follows : 


Injury. 

Amount    ol 
Verdidt. 

Title  of  Cause. 

Fracture  of  leg 

$14,833 

Railroad  v.  Singleton,  66  Ga.  252. 

Broken  leg 

4,000 

Lombard  v.  Railroad  Co.,  47  Iowa,  494. 

Loss  of  foot 

12,000 

Kroener  v.  Railway  Co.,  88  Iowa,  16, 
55  N.  W.  28. 

Broken  leg 

4,100 

Sleete  v.  Railway  Co.,  53  Minn.  341,  55 
N.  W.  137. 

Broken  ankle 

4,000 

Johnston  v.  Railway  Co.,  67  Minn.  260, 
69  N.  W.  900,  36  L.  R.  A.  586. 

Loss  of  foot 

20,000 

Pfeffer  v.  Railway  Co.  (Super.  Buff.) 
4  Misc.  Rep.  465,  24  N.  Y.  Supp.  490. 

Loss  of  leg 

16,000 

Bailey  v.  Railway  Co.,  80  Hun,  4,  29  N. 
Y.  Supp.  816. 

Loss  of  foot 

10,000 

Peri  V,  Railroad  Co.,  87  Hun,  499,  34  N. 
Y.  Supp.  1009. 

Broken  leg 

11,000 

Bronson  v.  Railway  Co.,  67  Hun,  649, 
21  N.  Y.  Supp.  695 

The  most  notable  precedents  in  our  state  cited  and  relied 
on  by  counsel  are  these:  In  HoUenbeck  v.  Railway  Co.,  141 
Mo.  11.^,  38  S.  W.  727,  the  leg  had  been  amputated  three 
times,  and  the  plaintiff  was  a  cripple  for  life.  The  verdict 
was  for  $10,000.  It  was  said,  ** While  the  verdict  is  large,  we 
are  not  prepared  to  say  that  it  was  the  result  of  passion  or 
prejudice,*'  and  it  was  allowed  to  stand.  .  In  Waldhier  v.  Rail- 
road Co.,  87  Mo.  37,  both  feet  were  amputated.  The  verdict 
was  for  $2S,ooo,  and  it  was  affirmed  upon  the  plaintiff  remit- 
ting $5,000.  In  Whalen  v.  Railway  Co.,  60  Mo.  323,  one  foot 
was  crushed  and  one  leg  amputated.  The  verdict  was  for 
$8,000,  and  it  was  allowed  to  stand,  although  the  court  said, 
**We  would  have  been  well  satisfied,  under  all  the  circum- 
stances, if  the  amount  had  been  less.*'  In  Adams  v.  Railway 
Co.,  100  Mo.  ^55,  12  S.  W.  637,  where  both  bones  of  the 
ankle  were  broken  and  the  verdict  was  for  $10,000,  and  it  was 
considered  to  be  so  excessive  as  to  indicate  prejudice,  and 
accordingly  the  judgment  was  reversed.  In  Nichols  v.  Glass 
Co.,  126  Mo.  28  S.  W.  991.  the  bones  of  the  plaintiff's  ankle 
were  broken.  He  used  crutches  for  five  or  six  months.  At 
the  time  of  the  trial  he  had  to  use  an  iron  brace  and  a  cork- 
bottom  shoe,  and  his  foot  was  turned  outward,  and  less  than 
half  of  the  sole  of  the  foot  rested  on  the  floor.  The  verdict 
was  for  $8,666.  The  court  said,  **We  cannot  escape  the  con- 
clusion that  the  judgment  is  excessive."  Accordingly  a 
remittitur  of  $3,666  was  ordered  by  this  court,  and  the  judg- 
ment allowed  to  stand  for  $5,000.  In  Furnish  v.  Railway 
Co.,  102  Mo.  438,  13  S.  W.  1044,  22  Am.  St.  Rep.  781,  the  in- 
jurv  was  to  the  spinal  cord,  and  the  party  was  not  able  to 
walk,  and  had  only  left  the  house  once  after  the  accident,  and 
would  be  a  cripple  for  life.  The  verdict  was  for  $15,000. 
This  court  ordered   a  remittitur  of  $5,000,   and  allowed  the 
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judgment  to  stand  for  $10,000.  In  Gurley  v.  Railway  Co.,  104 
Mo.  211,  16  S.  W.  II,  the  fleshy  portion  of  the  leg,  from  the 
thigh  down,  was  bruised  and  mashed.  There  were  no  bones 
broken.  The  plaintilS  was  able  in  eight  or  nine  months  to 
resume  his  work  as  a  commercial  traveler.  The  verdict  was 
for  $15,500.  This  was  held  excessive,  and  the  judgment 
reversed ;  it  being  held  that  this  court  had  no  power  to  order  a 
remittitur.  In  Burdict  v.  Railway  Co.,  123  Mo.  236,  27  S. 
W.  453,  26  L.  R.  A.  384,  45  Am.  St.  Rep.  528,  the  injury  was 
the  loss  of  the  lower  part  of  an  arm.  The  verdict  was  for 
$12, 500.  The  trial  court  ordered  a  remittitur  of  $2, 500.  This 
court  held  the  judgment  for  $10,000  excessive,  and  a  further 
remittitur  of  $3,000  was  ordered,  and  the  judgment  allowed  to 
stand  for  $7,000.  123  Mo.,  loc.  cit.  243,  27  S.  W.  453,  26  L. 
R.  A.  384,  45  Am.  St.  Rep.  528.  From  these  precedents  it 
appears  that  no  verdict  for  $15,000  has  been  allowed  to  stand 
where  the  injuries  were  not  more  serious  and  the  earning 
capacity  of  the  plaintiff  more  seriously  impaired  than  appears 
to  be  the  fact  in  the  case  at  bar.  We  are  constrained  to  hold 
that  the  verdict  in  this  case  is  excessive,  and  that  the  plaintiff 
will  be  adequately  compensated,  and  the  defendant  sufficiently 
punished,  if  the  judgment  is  reduced  to  a  sum  which,  capital- 
ized, will  furnish  the  plaintiff  a  reasonable  support  for  life. 
The  power  of  this  court  to  order  a  remittitur  has  been  fully 
discussed.  For  many  years  the  power  was  exercised  without 
serious  question.  This  power  was  first  doubted  in  Gurley  v. 
Railway  Co.,  104  Mo.,  loc.  cit.  233,  16  S.  W.  11,  by  division 
No.  2,  afterwards,  in  Burdict  v.  Same,  123  Mo.,  loc.  cit.  241, 
27  S.  W.  453,  26  L.  R.  A.  384,  45  Am.  St.  Rep.  528,  the 
decision  in  Gurley  v.  Railway  Co.  in  this  respect  was  ques- 
tioned, and  the  power  to  order  a  remittitur  expressly  affirmed 
by  the  majority  of  this  court,  in  banc,  in  Burdict  v.  Railway 
Co.,  supra.  Thereafter,  in  Rodney  v.  Railroad  Co.,  127  Mo. 
676,  28  S.  W.  887,  30  S.  W.  1 50.  the  majority  of  division  No. 
I,  following  the  Burdict  Case,  ordered  a  remittitur,  but  when 
the  case  was  decided  in  banc  a  majority  of  the  court  held  that 
this  court  has  no  power  to  order  a  remittitur.  The  power  of 
this  court  in  this  regard  was  again  discussed  in  division  No.  i, 
when  this  case  was  here  on  former  appeal,  and  the  majority 
of  the  court  (BRACE,  P.  J.,  and  VALLIANT  and  MAR- 
SHALL, JJ.)  held  that  the  court  has  that  power.  ROBIN- 
SON, J.,  expressed  no  opinion.  The  reasons  pro  and  con 
have  been  so  fully  given  in  the  cases  cited  that  it  is  only  nec- 
essary to  refer  to  those  cases  for  a  full  understanding  of  the 
question.  The  practice  of  this  court  for  years,  the  weight  of 
modern  adjudications  in  other  states,  and  the  speedy  and 
direct  termination  of  controversies  are  unquestionably  in  favor 
of  the  existence  of  the  power.  The  cases  which  deny  the 
power  concede  the  right  of  this  court  to  attain  the  same  end 
by  the  indirect  route  of  setting  aside  judgments  on  the  ground 
that  they  are,  on  their  face,  the  result  of  passion,  prejudice. 
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or  misconduct  of  the  jury,  until  finally  some  jury  is  thus 
coerced  into  returning  a  verdict  which  this  court  does  not 
think  is  excessive.  As  long  as  the  power  is  conceded  to  set 
aside  a  verdict,  otherwise  proper,  solely  on  fhe  ground  that  it 
is  excessive,  it  must  be  acknowledged  that  the  proper,  expedi- 
tious, and  economical  administration  of  the  law  requires  the 
error  to  be  corrected  in  a  direct  way,  by  remittitur,  instead  of 
by  the  indirect  way  above  pointed  out.  Experience  has 
demonstrated  not  only  the  propriety,  but  the  necessity,  for  so 
reaching  a  just  and  speedy  correction  of  an  otherwise  unob- 
jectionable verdict. 

For  these  reasons,  we  hold  that  the  power  to  order  a 
remittitur  in  such  and  like  proper  cases  exists;  and  because 
we  find  no  other  error  in  this  case,  and  because  we  are  con- 
strained to  conclude  that  the  verdict  in  this  case  is  excessive, 
it  is  hereby  ordered  that,  upon  the  plaintiff  entering  a 
remittitur  of  $s,ooo  of  the  principal  of  this  judgment  with  the 
clerk  of  this  court  within  30  days  from  this  date,  the  judgment 
remaining,  for  $10,000,  will  be  afHrmed;  otherwise  the  judg- 
ment will  be  reversed,  and  the  cause  remanded,  solely  on  the 
ground  that  the  judgment  is  excessive.  All  concur:  ROBIN- 
SON, J.,  as  to  the  first  paragraph  only,  and  dissents  as  to  the 
second  paragraph  on  the  ground  that  this  court  has  no  power 
to  order  a  remittitur. 

Wbstbrook  et  al.  v.  Muscatine  N.  &  S.  R.  Co. 

{Supreme  Court  of  Iowa,  Dec,  18,  igoi») 
[88  N.  W.    Rep.  202.] 

Admissibility  of  Evidence  on  Cross-Examination  to  Show  Value  of 
Land  Taken. 
Where  defendant's  objection  to  the  introduction  of  evidence  showing- 
the  value  per  acre  of  a  railroad  right  of  way  through  plaintiff's  land 
is  sustained  in  a  suit  to  determine  the  damages  from  the  condemna- 
tion of  the  right  of  way,  defendant  cannot  complain  that  it  is  not  al- 
lowed, on  cross-examination,  to  show  the  value  per  acre  of  a  portion 
of  the  land  so  taken. 

Whether  Instruction  Made  Use  of  Land  the  Test  as  to  Whether  Tracts 
Constituted  One  Farm.* 
A  railroad  right  of  way  was  condemned  through  a  tract  of  land 
alleged  by  its  owner  to  form  part  of  a  farm  including  other  tracts, 
and  the  jury  was  instructed,  in  a  suit  to  determine  damages,  that,  in 
determining  if  the  several  tracts  constituted  but  one  farm,  they 
should  consider  the  connection,  relation,  adaptation,  convenience, 
character,  location,  and  uses  of  the  land,  and  whether  the  market 
value  of  either  tract  would  be  reduced  if  separated  from  the  other: 
held  to  negative  a  contention  that  the  court  submitted  the  cause  on 
the  theory  that  the  manner  in  which  the  owner  used  the  lands  was 
the  test  as  to  whether  the  separate  tracts  constituted  but  one  farm. 

*As  to  right  to  damages  for  inconvenience  in  use  of  property  caused 
by  act  of  eminent  domain,  see  18 Cent.  Dig.,  col.  118  et  seq. ;  Id.,  col. 
1064  et  seq. ;  4  Rap.  &  Mack's  Dig.  696  et  seq.  ;  10  Am.  &  Eng.  Enc. 
Law  (2d  Ed.) 

As  to  what  is  to  be  considered  a  single  tract,  see  10  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1165  et  seq. 
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Sufficiency  of  Evidence  as  to  Whether  Tracts  Constituted  One  Farm. 

A  railroad  right  of  way  was  condemned  over  a  tract  of  land  alleg'ed 
to  be  a  part  of  a  farm,  which  included  another  tract,  separated  from 
it  by  an  intervening  tract,  over  which  a  private  way  existed  by 
license  of  the  owner.  There  was  also  a  highway  connecting  the 
tracts.  A  father  held  an  estate  for  life  in  the  farm,  remainder  in  his 
children,  and  they  joined  in  a  proceeding  against  the  railroad  companj 
to  recover  damasres  resulting  to  the  entire  farm  from  the  condemna- 
tion of  the  right  of  way.  The  father  owned  the  intervening  tract  in 
fee:  held^  that  the  fact  that  the  way  over  the  intervening  tract 
existed  only  by  license  was  not  sufficient  to  show  that  the  two  tracts 
connected  thereby  did  not  constitute  a  single  farm. 

Appeal  from  district  court,  Louisa  county ;  W.  S.  Withrow, 
Judge. 

This  is  a  proceeding  for  the  condemnation  of  the  right  of 
way  for  the  defendant's  railroad  over  lands  belonging  to  the 
plaintiffs.  Upon  appeal  to  the  district  court,  and  on  trial  had 
therein,  verdict  and  jude:ment  were  rendered  in  favor  of  the 
plaintiffs  for  $1,900.     Defendant  appeals.     Affirmed. 

Jayne  &  Hoffman  and  C.  A.  Carpenter,  for  appellant. 
L.  A.  Riley,  P.  T.  McVey,  and  F.  M.  Molsberry,  for  appel- 
lees. 

GIVEN,  C.  J.     I.  The  plaintiffs  D.  H.  and  Malinda  West- 
brook  are  husband  and  wife,  and  the  other  plaintiffs  are  their 
children.     The  children  6wn  the  lands  in  question,  subject  to 
a  life  estate  therein  held  by  their  parents.     The   lands  thus 
owned  are  as  follows.     The  W.  i  of  the  S.  W.  i  of  section  i; 
all  of  the  S.  E  i  of  section  2,  except  6  acres;  the  S.  i  of  the 
S.  E.  i  of  section  3 ;    45  acres  in  the  S.  W.  corner  of  section 
3;  all  that  part  of  the  S.  E.  i  of  section  4  S.  of  the  Rock 
Island  Railroad;  the  N.  W.  i  of  section   11;  the  N.   E.  frac- 
tional i  of  the  N.  E.  i  of  section   1 1 :  and  the  N.  fractional 
part  of  the  N.  W.  i  of  section   12, — all  in  township  75,  range 
3   (682  acres),   in  Louisa  county,  Iowa.     D.   H.  Westbrook 
owns  in  his  own  right   the  N.  i  of  the  S.  i  of  section   3  (160 
acres);  the  E.  35   acres  of  the  S.  i  of  the  S.  W.  i  of  section 
3;  a  tract  in   the  N.  E.  i  of  section   10  containing  20  acres; 
and  the  S.  i  of  the  S.  W.  i  of  section  2  (80  acres), — all  in 
township  75*  range  3.     No  damages  are  claimed  in  this  action 
as  to  the  last  described  lands.     It  will  be  observed  that  the 
lands  in  question   do  not   lie  in   a   body,  and  that  the  lands 
owned  by  D.  H.  Westbrook  lie  between  the  lands  in  question 
in  sections  i,  2,  11.  and  12,  and  those  in  sections  3  and  4.     D. 
H.  and  Malinda  Westbrook  reside  on  the  land  in  section  4. 
There  are  a  dwelling  house  and  other  farm  improvements  on 
the  land  in  section  2,  that  have  been  occupied  by  Mr.  West- 
brook's  hired  man.     There  is  a  north  and  south  public  high- 
way through  the  land  in  section  4,  that  intersects  an  east  and 
west  highway  along  the  half-section  line  of  sections  9,  10.  and 
II,  connecting  with  another  north  and  south  highway  through 
the  E.  i  of  section  11,  and  a  short  distance  east  of  the  north 
and  south  half-section  line  in  section  2,  thus  affording  access 
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from  the  farm  house  in  section  4  to  the  other  lands.  The 
defendant's  road  does  not  touch  the  land  in  section  3  and  4, 
and  the  contention  is  whether  these  lands  should  be  considered 
in  estimating  damages.  The  evidence  shows  that  D.  H.  and 
Malinda  Westbrook  have  been  using  all  these  lands  as  one 
farm,  and  that  they  have  used  for  that  purpose  a  private  way 
from  the  house  on  section  4  across  the  lands  in  sections  3  and 
4,  in  question,  and  across  the  S.  i  of  the  S.  W.  i  of  section  2, 
owned  exclusively  by  D.  H.  Westbrook,  to  the  lands  in  sec- 
tions I,  2,  II,  and  12. 

2.  On  the  trial  one  Coder,  called  by  the  pl^ntiffs,  was 
asked  in  chief:  ''What's  the  value,  if  you  know,  of  the  land, 
per  acre,  that  is  taken  by  the  rieht  of  way?'*  Defendant 
objected  as  immaterial,  irrelevant,  incompetent,  and  leading; 
and  the  objection  was  sustained  evidently  upon  the  ground 
that  the  question  was  incompetent,  irrelevant,  or  immaterial, 
as  it  was  clearly  not  leading.  On  cross-examination  the 
defendant  asked :  ''What  is  the  value  of  the  land  actually 
taken  through  the  thirty-acre  tract  in  section  2V*  Also: 
"What  do  you  say  is  the  fair  market  value  of  the  land  taken 
from  the  east  line  of  the  thirty-acre  tract  in  section  2,  and 
extending  to  the  east  edge  of  a  deep  cut?*'  To  these  ques- 
tions the  plaintiffs  objected  as  incompetent,  which  objection 
was  sustained,  and  of  this  ruling  the  appellant  complains. 
While  the  value  of  the  land  taken  is  one  element  of  the  dam- 
ages, appellant  is  not  in  position  to  complain  of  the  ruling,  as, 
by  its  objection  to  the  question  put  by  the  plaintiff,  appel- 
lant invoked  the  ruling  of  which  it  now  complains.  If  it  was 
not  competent  to  show  the  value  of  the  land  taken  by  the  right 
of  way,  surely  it  was  not  competent  to  show  the  value  of  a 
part  thereof.  In  Crawford  v.  Wolf,  29  Iowa,  568,  it  is  held 
that  a  party  cannot  complain  of  the  admission  of  evidence 
under  a  rule  adopted  by  the  court  claimed  to  be  erroneous, 
where  such  rule  was  adopted  at  the  instance  or  upon  the  sug- 
gestion of  the  party  complaining.  See,  also,  Spaulding  v. 
Railway  Co.,  98  Iowa,  215,  67  N.  W.  227,  and  cases  cited 
therein.  Appellant's  counsel,  in  this  connection,  say  that 
there  is  no  evidence  as  to  value  of  the  land  taken,  and  there- 
fore contend  that  the  court  erred  in  submitting  that  question 
to  the  jury,  but  we  do  not  so  view  the  record.  There  is  evi- 
dence on  that  subject, — notably,  that  of  D.  H.  Westbrook  and 
J.  A.  Cochran. 

3.  Appellant's  counsel  state  their  next  contention  as  fol- 
lows: "The  court  erred  in  submitting  to  the  jury  the  ques- 
tion of  whether  the  lands  owned  by  plaintiffs  in  sections  3  and 
4  constituted  a  part  of  the  farm  damaged  by  defendant's 
road,  and  in  assuming  that  the  manner  in  which  plaintiffs 
used  their  lands  before  defendant's  road  was  located  wns  the 
test  of  whether  they  constituted  one  farm,  instead  of  submit- 
ting to  the  jury  the  question  as  to  whether  they  were  of  such 
character  and  so  located  as  that  their  market  value  would  be 
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depreciated  if  offered  separately."  The  court  instructed  to 
the  effect  that,  before  the  jury  could  consider  whether 
all  the  lands  were  damaged,  it  must  find  that  the  lands 
were  at  the  time  of  .the  taking,  ''in  effect,  one  farm,  and 
so  used  by  the  plaintiffs,"  and  that  the  burden  was  on 
the  plaintiffs  to  so  show.  In  the  fourth  instruction  the 
court  said:  ''In  determining  whether  the  lands  so  claimed 
by  the  plaintiffs  constituted  an  entire  farm  at  the  time  of 
the  condemnation  proceedings,  you  will  consider  what  the 
testimony  may  show  as  to  the  uses  to  which  said  several  par- 
cels of  land  were  put  at  the  time, — whether  one  parcel  was 
made  dependent  upon  another  in  the  farming  operations  then 
carried  on.  or  which  of  said  parcels  or  divisions  of  land  as 
described,  or  any  of  them,  were  used  for  separate  and  distinct 
purposes  jfrom  that  actually  crossed  by  defendant's  right  of 
way/'  The  fifth  and  sixth  instructions  are  as  follows:  "(5) 
If  the  several  parcels  of  real  estate  which  the  plaintiffs  claim 
has  been  injured  as  an  entire  farm  had  such  a  connection 
or  relation  of  adaptation,  convenience,  and  actual  and  per- 
manent use,  as  to  make  the  enjoyment  of  the  parcels  or  tracts 
from  which  the  right  of  way  was  taken  reasonably  and  sub- 
stantially necessary  to  the  enjoyment  of  the  parcel  or  parcels 
not  so  touched  by  the  right  of  way,  in  the  most  advantageous 
manner  in  the  business  in  which  it  was  at  the  time  used,  and 
if  the  said  tracts  were  dependent  upon  each  other,  in  the  use 
to  which  they  were  then  put,  they  would  constitute  one  farm ; 
and  the  damaees,  if  any  there  were,  should  be  assessed  upon 
such  basis.  (6)  To  entitle  the  plaintiffs  to  recover  any  sum 
as  damages  to  the  land  owned  by  them  located  in  sections  3 
and  4,  you  must  find  from  the  testimony  that  such  lands  are  of 
such  character,  and  so  located  with  respect  to  the  lands  over 
which  the  defendant's  road  is  located,  that  the  market  value 
of  either  will  be  reduced  if  separated  from  the  other,  and  that 
the  location  and  construction  of  the  defendant's  railway  has 
had  that  effect.  The  burden  of  establishing  this  relation  of 
the  said  lands  to  others  is  upon  the  plaintiffs,  and  must  be 
established  by  a  preponderance  of  the  testimony."  It  is 
surely  not  correct  to  say  that  the  court  assumed  that  the  man- 
ner in  which  plaintiffs  used  the  lands  was  the  only  test  by 
which  to  determine  whether  the  several  parcels  constituted 
one  farm.  In  the  fifth  instruction  the  jury  was  told  to  con- 
sider the  connection,  relation,  adaptation,  and  convenience, 
as  well  as  the  actual  and  permanent  uses;  and  in  the  sixth, 
the  character  and  location  of  the  lands  in  sections  3  and  4  as  to 
the  other  lands,  and  whether  the  market  value  of  either  will  be 
reduced  if  separated  from  the  other.  In  Cox  v.  Railway  Co., 
77  Iowa,  23,  41  N.  W.  476,  we  said:  "As  to  farm  lands  the 
law  is  well  settled,  and  the  owner  of  lands  is  not  limited  in 
his  right  of  recovery  to  the  subdivision  of  the  land  crossed  or 
touched  by  the  right  of  way,  but  the  entire  farm,  of  whatever 
size,  if  in  one  tract,  or  so  lying  that  it  is  used  as  one  farm. 
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^  'ed.     In  such  cases  the  question  is,  how  is  the 

>  *^  ^t*  affected  by  the  construction  of  the  road 
^^.  *^^  "^dp^  *^e  extent  that  it  is  lessened  in  value,  the 
•^o"^^  "%  "^  '^ver/'  In  Ellsworth  v.  Railway  Co., 
\U^  ^^'  ^♦*  ^^%  ^  ^^  '^^'^  ^^^^  ^^®  question  whether 
;  ^f'^y^  ^  ^'^c*  ^  been  considered  as  a  whole,  or 
^^^"^^^-S     *^.  estimating  the  damages,   were 

>  .^^^-^  <Sl.    '^^  ^ave   been  submitted  to  the 


^%>^^<p^^  ^^-  9^^  ^  ^f  Marion.  io6  Iowa,  629, 

,<^^^^  %%^^<^^  -o..  36  Minn.  343.  3i  N. 

^/^^^^^'"^^*b>.'^  proceedings,  to  con- 

'^^^^J^^z-V^^"^  "^  niguous  but  prima 

,  •  /^<^    «^   "^^  <^^-^  •^  ^uch  a  connection 

^  •V'^^V/f^is^/^*^^  .oe,    and    actual  and 

^^  ^  ^^Ww.^^o  ^  *^  -^  make  the  enjoyment  of 

/      ^<^^<^r  -  ^  ^^  ^  aDstantially  necessary  to  the 

^<>.       -^"^^^  ^^V^  '»  tl^®  most  advantageous  and 

'^'^        "^^^  dsiness  for  which  it  is  used.''     In 

/^^  ife         *  .9  Pa.  278,  13  Atl.  291,  4  Am.  St.  Rep. 

y^^^  ^  ,,  the  three  properties  for  which  damages 

5^"^'  .  not  only  disconnected,  but  ea^h  was  used 

and  separate  purpose,  and  the  several  titles 
iierent  persons;  hence  it  was  held  that  they  could 
iisidered  as  appurtenant  to,  or  a  parcel  of,  the  tract 
-d  by  the  right  of  way.  In  Railway  Co.  v.  Wilkins 
^n.  Sup.)  26  Pac.  16,  also  cited  by  appellant,  it  was  held 
cnat  the  damages  must  be  confined  to  the  tract  of  land  over 
which  the  right  of  way  is  condemned,  unless  the  owner  has 
other  lands  contiguous  thereto,  and  so  situated  with  respect 
to  the  same  that  the  value  is  appreciably  augmented  by  their 
use  in  connection  therewith  as  a  single  farm,  and  the  appro- 
priation of  said  right  of  way  has  destroyed  or  seriously  inter- 
fered with  such  use.  Cameron  v.  Railway  Co.,  42  Minn.  75, 
43  N.  W.  785,  cited  by  appellant,  seems  to  give  some  support 
to  the  claim  that  tracts  of  land  not  connected  with  that  from 
which  the  right  of  way  is  taken  cannot  be  considered.  It  is 
said:  '4n  this  country  it  is  generally  confined  to  the  par- 
ticular tract  of  land  the  whole  or  part  of  which  is  taken;  dam- 
ages beine  awarded  only  for  the  land  taken,  and  for  the 
resulting  injury  to  the  remainder  of  the  same  tract,  without 
regard  to  other  lands  of  the  same  owner. '*  It  is  further  said: 
^' The  not  unusual  fact  that  lands  so  separated  are  conveniently 
and  most  profitably  used  by  the  owner  in  conjunction,  so  as 
to  contribute  to  a  common  purpose  or  end,  as  in  the  case  of 
a  farm,  with  its  necessary  pasturage  or  timber  land  situated 
at  a  distance  from  the  r6st  of  the  land  used  for  farming  pur- 
poses, cannot  justify  treating  parcels  which  are  essentially 
and  in  their  very  nature  distinct  and  separate  as  though  they 
were  one  continuous  body  of  land.*'  Even  this  case,  so  much 
relied  upon,  recognized  the  rule  of  the  instructions.  Appel- 
lant's counsel  concede  that  the  sixth  instruction  ''presents  an 
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absolutely  correct  proposition  of  law,  but  contend  that  appel- 
lees failed  to  introduce  any  evidence  to  show  the  inter- 
dependence of  the  different  parcels  of  land,  and  that  their 
market  value  would  be  reduced  by  their  separation."  We 
think  there  was  sufficient  evidence  to  warrant  the  court  in 
submitting:  this  question  to  the  jury,  and  the  jury  in  finding 
for  the  plaintiff  on  that  proposition.  Appellant  insists  that, 
inasmuch  as  D.  H.  Westbrook  might  at  any  time  revoke  the 
license  to  pass  by  the  private  way  over  his  individual  land, 
the  lands  in  sections  3  and  4  cannot  be  considered  as  forming 
a  part  of  the  arm  in  connection  with  the  other  land.  The 
facts  as  to  this  private  way  were  before  the  jury,  and  proper 
to  be  considered  in  determining  whether  the  several  tracts 
constitute  one  farm.  Mr.  Westbrook  had  a  life  estate  in  the 
lands  in  dispute,  as  well  as  the  ownership  of  the  intervening 
land  over  which  the  private  way  passed ;  hence  it  is  not  as 
though  a  stranger  owned  the  intervening  land.  But  we  have 
seen  that  communication  between  the  lands  in  sections  3  and 
4  and  those  in  the  other  sections  could  be  had  by  means  of 
the  public  highway, — a  fact  to  be  considered  by  the  jury,  and 
which,  in  connection  with  all  the  other  facts,  warranted  them 
in  finding  that  the  lands  in  dispute  were  susceptible  of  being, 
and  were  in  fact,  used  advantageously  as  one  farm. 

What  we  have  said  disposes  of  all  the  questions  argued,  and 
leads  to  the  conclusion  that  the  judgment  of  the  district  court 
must  be  affirmed. 


Southern  Ry.  Co.  v,  Johnson. 

{Supreme  Court  0/  Georgia^  Dec,  //,  igoi,) 
[40  S.  E.  Rep.  235.] 

Injury  to  Railroad  Employee — Pleading — Nonsuit — New  Trial  * 

Under  the  statutes  of  this  state,  a  railroad  company  is  liable  for 
injuries  to  the  person  of  an  employee  by  the  neglig-ence  or  misconduct 
of  other  employees  of  the  company,  without  negligence  on  his  part, 
whether  such  injuries  are  connected  with  the  running  of  trains  or 
not.  Under  this  rule  of  law,  the  declaration  in  the  present  case  set 
forth  a  cause  of  action  which  was  supported  by  evidence;  therefore 
the  trial  judge  did  not  err  in  refusing,  upon  motion  of  the  defendant, 
to  dismiss  plaintiff's  petition  as  failing  to  set  forth  a  cause  of  action* 
nor  in  refusing  to  grant  a  nonsuit. 
The  trial  judge  did  not  err  in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Haralson  county ;  C.  G.  Janes» 
Judge. 

Action  by  Putnam  Johnson  acainst  the  Southern  Railway 
Company.  Judgment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

*See  generally,  note,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  816  et  seq. ; 
note,  12  Id.  702  et  seq.;  12  Am.  &  Eng.  Enc.  I^aw  (2d  EJd.)  977 
et  seq. 
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F.  E.  Callaway,  Head  &   Head,  Hugh  M.  Dorsey,  and  J. 
H.  Leavitt,  for  plaintiff  in  error. 
U.  G.  Brock  and  J.  M.  Mc Bride,  for  defendant  in  error. 

LITTLE,  J.  We  are  of  the  opinion  that  the  petition  set 
out  a  Rood  cause  of  action,  and  that  it  was  sufficiently  sup- 
ported by  the  evidence,  and  the  conclusion  follows  that  the 
trial  judge  committed  no  error  in  refusing  to  dismiss  the  peti- 
tion and  in  overruling  the  motion  to  nonsuit.  Our  Civil  Code 
(section  2323),  in  declaring  the  law  of  liability  of  railroad 
companies  for  injuries  to  persons  or  property  provides,  that 
if  the  person  injured  is  himself  an  employee  of  the  company, 
and  the  damage  was  caused  by  another  employee,  and  with- 
out fault  on  the  part  of  the  person  injured,  his  employment 
shall  be  no  bar  to  recovery.  In  the  case  of  Railroad  Co.  v. 
Miller,  90  Ga.  571,  16  S.  E.  939,  and  in  the  numerous  other 
cases  not  necessary  to  cite,  this  court  ruled  expressly  that  a 
railroad  company  is  liable  for  injuries  to  the  person  of  an 
employee  occasioned  by  the  negligence  or  misconduct  of  other 
employees  of  the  company. 

It  is  contended  that  the  injury  to  the  defendant  in  error, 
occasioned  as  it  was,  creates  no  liability  on  the  part  of  the  rail- 
road company ;  that  the  defendant  in  error,  by  his  employment, 
assumed  the  risk  of  such  injuries.  We  think  not.  The  petition 
alleged  and  the  proof  showed  that  the  defendant  in  error  at  the 
time  the  injuries  were  sustained  was  not  at  fault.  The  defective 
work  which  was  the  cause  of  the  injury  was  not  his,  but  was 
done  by  others  at  practically  another  place.  The  risks  which 
an  employee  of  a  railroad  company  necessarily  assumes  as 
incident  to  his  occupation  are  not  those  which  are  occasioned 
by  the  incompetence  or  neeligence  of  other  employees.  On 
the  contrary,  as  is  seen  above,  the  company  is  liable  to  an 
employee  who  without  fault  is  injured  by  the  careless  or  neg- 
ligent act  of  another  employee.  Nor  can  it  be  said,  under 
the  evidence,  that  the  injury  was  occasioned  by  a  mere  acci- 
dent; for,  if  the  slag  had  been  properly  laid  on  the  roadbed 
by  the  other  employees  engaged  in  that  business,  it  would  not 
have  been  thrown  from  the  track,  nor  the  defendant  in  error 
injured.  The  evidence,  in  our  opinion,  fails  to  disclose  that 
the  person  injured  did  not  exercise  ordinary  care  in  protect- 
ing himself  from  injury.  He  certainly  went  to  a  point  which 
would  have  been  safe  in  getting  out  of  the  way  of  the 
approaching  train  had  it  not  been  that  the  slag  had  been  left 
too  high  on  the  rcadbed.  He  had  no  cause  to  expect  that 
the  slag  had  been  improperly  placed,  and  was  not,  therefore, 
under  obligation  to  seek  a  place  of  safety  against  that  con- 
tingency. It  was  urged  by  plaintiff  in  error  that  the  case  of 
Clardy  V.  Railway  Co.,  112  Ga.  37,  37  S.  E.  99,  in  principle, 
controls  this  case.  We  think  not.  In  the  Clardy  Case  the 
plaintiff  was  a  pedestrian  who,  at  most,  had  a  license  to  use 
the  right  of  way  of  the  railroad  company  as  a  footpath. 
While  thus  using  the  right  of  way  he  was  injured  by  a  stone 
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which  was  dislodged  from  the  roadbed  and  hurled  against 
him  by  a  passing  train.  This  stone  was  a  part  of  the  ballast 
of  the  track,  and  was  dislodged  from  its  place  and  thrown 
against  the  plaintifi  by  the  moving  train.  The  principle  in 
that  case,  however,  is  different  from  the  one  which  should 
govern  this.  It  was  claimed  there  that  the  railroad  company 
owed  him  the  duty  of  placing  the  material  used  in  ballasting 
its  track  so  that  it  would  not  be  thrown  against  him  while 
using  the  right  of  way  as  a  footpath.  While  the  court  in  that 
case  said  that  the  dislodgment  of  the  stone  was  a  mere 
casualty,  it  was  so  because  it  did  not  appear  that  the  stone 
had  been  improperly  placed  in  the  first  instance,  as  an  evi- 
dence of  which  it  was  shown  that  other  trains  had  passed  over 
that  spot  without  dislodging  it  from  its  place.  On  the  further 
question  of  the  liability  of  the  company  to  a  licensee  for  such 
an  injury  it  was  ruled  that  one  who  used  the  railroad  right  of 
way  as  a  footpath  is  chargeable  with  knowledge  of  the  use 
which  the  company  ordinarily  makes  of  its  property  of  this 
kind,  and  necessarily  takes  the  risk  of  casualties  occasioned 
by  such  use.  In  the  present  case  the  defendant  in  error  was 
not  a  mere  licensee.  He  was  an  employee,  and  was  exactly 
where  he  should  have  been  at  the  time  he  was  injured.  Not 
only  so,  but  the  slag  which  was  thrown  from  the  track  and 
struck  him  had  been  improperly  placed  by  other  employees. 
The  evidence  does  not  show  that  other  trains  had  passed  over 
the  roadbed  at  that  point  subsequent  to  the  placing  of  the 
slag  in  the  condition  it  was  at  the  time  the  injury  was  caused, 
and  it  clearly  appears  that,  had  this  slag  been  properly  placed, 
no  portion  of  it  would  have  been  thrown  from  the  track.  In 
the  Clardy  Case  it  was  a  casualty  when  a  rock  which  formed 
part  of  the  ballast  of  the  roadbed  was  dislodged  and  thrown 
against  the  passer-by,  when  no  fault  appeared  on  the  part  of 
the  company  in  the  construction  of  its  roadbed,  and  when 
other  trains  had  repeatedly  gone  over  the  same  part  of  the 
road  without  bringing  about  such  a  result.  The  facts  of  the 
present  case,  however,  show  that  the  injury  resulted  from 
the  improper  work  of  certain  employees  of  the  company  in 
placing  the  slag.  If  it  had  been  properly  placed,  and  other 
trains  had  passed  the  spot  without  dislodging  it,  a  question 
similar  to  that  in  the  Clardy  Case  would  have  been  presented. 
But  inasmuch  as  it  sufficiently  appears  that  the  injury  was 
occasioned  because  of  the  defective  work  of  other  employees, 
and  that  the  plaintiff  was  injured  as  the  consequence  of  that 
improper  work,  and  that  he  himself  was  not  in  fault,  he  was 
entitled  to  recover. 
Judgment  affirmed.     All  the  justices  concurring. 
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Atchison,  T.  &  S.  F.  Ry.  Co.  z/.Irbton. 

(Supreme  Court  of  Kansas^  Division  No.  /,  Dec,  7,  /go/.) 

[66  Pac.  Rep.  987.] 

Railroads — Fires.* 

Whether  there  was  ne^lig'ence  on  the  part  of  the  landowner  in  per- 
mitting high  grass  and  weeds  to  grow  on  the  land  adjacent  to  the 
right  of  way  is  a  question  for  the  jury  in  an  action  for  damages  by 
fire. 

Error  from  district  court,  Cowley  county;  W.  T.  McBride, 
Judge. 

Action  by  Bridget  Ireton  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Affirmed. 

Argued  before  DOSTER.  C.  J.,  and  JOHNSTON,  SMITH, 
and  ELLIS,  JJ. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in  error. 
Hackney  &  Lafferty,  for  defendant  in  error. 

PER  CURIAM.  There  was  testimony  showing  that  the 
fire  was  started  immediately  after  the  passing  of  one  of  the 
plaintiff  in  error*s  trains  at  the  railroad.  Whether  there  was 
negligence  upon  the  part  of  the  landowner  in  permitting  high 
grass  and  weeds  to  grow  upon  her  land  adjacent  to  the  right, 
of  way  was  a  question  of  fact  for  the  jury.  Railway  Co.  v. 
Richardson,  47  Kan.  517,  28  Pac.  18.^;  Railway  Co.  v.  Tubbs, 
47  Kan.  630.  28  Pac.  612;  Kellogg  v.  Railway  Co.,  26  Wis. 
223,  7  Am.  Rep.  69;  Railroad  Co.  v.  Hendrickson,  80  Pa. 
182,  21  Am.  Rep.  97.  See,  also.  Buck  v.  Railway  Co.,  ^9  Kan. 
328,  52  Pac.  866. 

The  judgment  of  the  court  below  will  be  affirmed. 


Wabash  R.  Co.  v.  Miller. 

{Supreme  Court  0/ Indiana t  Nov,  26,  /go/,) 
[61  N.  E.  Rep.  1005.] 

Evidence — Stenographic  Report  of  Former  Testimony  of  Absent 
Witness. 
Where  a  witness  who  had  testified  on  a  former  trial  was  temporarily 
absent  from  the  state  with  a  railway  surveying  party,  so  that  his 
address  was  not  ascertainable  by  inquiry  among  his  relatives  and 
friends,  but  was  within  the  jurisdiction,  to  the  knowledge  of  the 
attorney  desiring  his  evidence,  after  it  was  known  that  a  retrial  was 
necessary,  and  it  was  not  shown  that  it  was  not  known  when  the 
witness  was  within  the  jurisdiction  that  he  would  be  absent  at  the 
time  of  trial,  nor  that  inquir3'  as   to    his   address   was   made    of    his 

♦See  note,  IS  Am.  &  Eng.  R.  Cas.,  N.    S.,    495   et   seq. ;  13  Am.'& 
Eng.  Enc.  Law  (2d  £M. )  430  et  seq. 
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employer,  nor  whether  a  letter  was  sent  to  his  last  known  address^ 
nor  why  his  deposition  was  not  taken,  the  admission  of  the  steno- 
graphic report  of  his  testimony  on  the  former  trial  was  error. 

Fires  Spreading  from  Right  6F  Way— Evidence  of  Other  Fires.* 

In  an  action  against  a  railroad  for  injuries  to  land  caused  by  the 
neglig'ent  accumulation  and  ignition  of  combustible  materials  on  the 
right  of  way  and  the  escape  of  the  fire,  evidence  of  the  presence  of 
dry  grass  and  weeds  on  the  right  of  way  at  other  places  than  that 
at  which  the  fire  complained  of  occurred,  and  of  fires  occurring  at 
other  times  and  places,  was  admissible. 

Appeal  from  circuit  court,  Adams  county;  Daniel  D. 
Heller,  Judge. 

Action  by  Sebastian  Miller  against  the  Wabash  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff, 'defendant 
appeals.     Reversed. 

For  opinion  on  former  appeal,  see  59  N.  E.  485. 

Stuart,  Hammond  &  Simms,   Zollars,  Worden  &  ZoUars^ 
and  E.  P.  Hammond,  Jr.,  for  appellant. 
Henry  Colerick,  for  appellee. 

HADLEY,  J.  This  cause  comes  to  us  from  the  appellate 
court  under  the  provision  of  section  1362,  Burns*  Rev.  St.  1894, 
with  a  recommendation  that  we  '^  modify  and  give  a  broader 
application"  to  the  rule  of  evidence  which  seems  to  be 
declared  in  Hobson  v.  Doe,  2  Blackf.  308,  and  apparently 
approved  in  Rooker  v.  Parsley,  72  Ind.  497*  and  Woollen  v. 
Whitacre,  91  Ind.  502.  See  Railroad  Co.  v.  Miller  (Ind. 
App.)  60  N.  E.  1 127.  This  is  a  second  appeal.  The  suit 
was  commenced  in  Allen  county.  The  opinion  of  the  appel- 
late court  reversing  the  judgment  rendered  at  the  fkst  trial 
was  certified  to  the  superior  court  of  Allen  county  on  the  8th 
day  of  February,  1896.  It  was  spread  of  record  in  said 
superior  court  March  12,  1898.  On  November  14,  1898,  the 
venue  was  changed  to  the  Adams  circuit  court.  A  transcript 
of  the  case  was  filed  in  the  latter  court  November  29,  1898. 
On  February  18,  1899,  the  cause  was  set  down  for  trial  on  the 
seventh  Tuesday  of  the  then  running  term,  which  fell  on  March 
21,  1899,  and  the  trial  was  entered  upon  on  that  day.  One 
Brackenridge  testified  as  a  witness  upon  the  first  trial,  and 
his  testimony  was  taken  in  shorthand  by  the  court's  sworn 
stenographer.  As  introductory  to  the  offer  of  the  testimony 
of  Brackenridge  given  upon  the  former  trial,  as  noted  by  the 
stenographer,  Henry  Colerick,  one  of  appellee's  attorneys,  and 
a  resident  of  Ft.  Wayne,  testified  as  follows:  **Charles  S. 
Brackenridge  was  a  witness  at  the  former  trial.  The  evidence 
of  the  former  trial  was  taken  in  shorthand  by  the  official  re- 
porter of  that  court.  Miss  Ritter.  Mr.  Brackenridge  for  the 
last  ten  months  or  a  year  has  been  in  the  state  of  Texas,  sur- 
v.eying  a  new  railroad  line  in  a  sparsely-settled  portion  of  the 

*See  preceding-  case  and  foot-note;  13  Am.  &  Eng.  £nc.  Law  (2d 
£^d.)  514  et  seq. 
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state  of  Texas.  After  the  setting  of  this  case  for  trial  I  made 
inquiry  among  the  relatives  and  friends  of  Mr.  Brackenridge 
for  the  purpose  of  reaching  him  by  letter.  He  is  a  relative  of 
my  family.  I  was  unable  to  obtain  his  post-office  address, 
because  of  its  varied  character,  and  for  that  reason  was  unable 
to  locate  him."  Upon  cross-examination  Mr.  Colerick 
testified  as  follows:  **Q.  This  case  was  set  for  trial  on  the 
iSth"  day  of  February,  1899,  or  the  ist  day  of  March,  1899, 
wasn't  it?  A.  I  don't  know  exactly  as  to  the  first  date,  but 
I  believe  it  was  just  as  you  say.  Q.  Prtor  to  that  you  had 
made  no  inquiry.^  A.  I  had  seen  Mr.  Brackenridge.  I  had 
talked  with  him  some  two  or  three  months  before  that,  as  that 
is  in  answer  to  the  question.  I  didn't  know  where  he  was. 
I  knew  he  was  in  the  state  of  Texas,  but  from  the  description 
of  the  work  he  was  doing,  and  the  character  of  the  land  he 
was  going  through, — almost  unbroken  state  of  the  country 
through  which  they  were  surveying  the  road, — I  didn't  know 
the  location.  Q,  Where  was  he  when  you  saw  him?  A.  In 
the  city  of  Ft.  Wayne.  Q.  This  case  at  that  time  was  pend- 
ing, was  it  not?  A.  This  case  was  pending,  but  whether  it 
was  before  the  change  of  venue  or  after,  I  can*t  tell.  Q. 
It  was  either  the  Allen  superior  court  or  the  Adams  circuit 
court?     A.    Yes,   sir.     *  *  "     Mr.    Colerick  continuing: 

''And  I  desire  to  state  that  the  issues  joined  in  this  case  are 
the  same  identical  issues  that  were  joined  at  the  time  of  the 
rendition  of  Mr.  Brackenridge's  evidence  on  the  former  trial; 
and  I  desire  to  add  that  the  action  then,  when  such  evidence 
was  rendered,  was  between  the  same  identical  parties  that 
this  case  is  between,  and  that  it  is  the  same  identical  case." 
Catherine  Ritter  then  testified  that  she,  as  the  official  reporter 
of  the  superior  court  of  Allen  county,  reported  the  evidence 
given  at  the  former  trial,  and  that  Charles  S.  Brackenridge 
testifif'd  at  that  trial;  that  she  made  a  shorthand  report  of  his 
testimony,  which  report  she  had  with  her.  She  was  then 
asked  by  appellee's  attorney  to  '*read  the  questions  pro- 
pounded to  which  answers  were  made,  and  the  answers  made 
thereto  by  Brackenridge  as  such  witness  on  such  former  trial." 
Over  the  objection  of  the  defendant  on  the  grounds  that  it 
appeared  that  the  witness  was  still  living,  and  the  proper  dili- 
gence to  procure  his  testimony  had  not  been  shown,  the  wit- 
ness was  permitted  to  read  in  evidence  what  purported  to  be 
the  testimony  of  Brackenridge  at  the  former  trial.       . 

The  action  of  the  court,  in  permitting  the  notes  of  the 
stenographer  to  be  read  to  the  jury  as  evidence  is  vigorously 
assailed.  It  is  argued  by  appellant  that  whatever  may  be 
said  of  the  correctness  and  scope  of  the  rule  as  stated  in 
Hobson  V.  Doe,  2  Blackf.  308,  and  apparently  followed  in 
Rooker  v.  Parsley,  72  Ind.  497,  and  Woollen  v.  Whitacre.  91 
Ind.  502,  it  cannot  in  any  event  be  extended  to  meet  the  facts 
of  this  case.  And  so  it  may  be  said  that  the  real  question 
presented  is  not  so   much   the   soundness  of  the  doctrine  in- 
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dicated  by  the  Hobson  Case,  as  whether  the  most  liberal  view 
of  the  rule  will  bring  these  facts  within  its  operation.  We 
have  before  us  a  record  showing  that  after  the  reversal  of  the 
former  judgment  by  the  appellate  court  the  cause  was  pending 
for  a  retrial  in  Allen  and  Adams  counties  for  more  than  three 
years  before  the  last  trial.  The  absent  witness,  Brackenridge, 
is  still  living,  a  competent  witness,  and  a  resident  of  the  city 
of  Ft.  Wayne,  which  is  situate  in  a  county  adjoining  Adams. 
Ten  or  twelve  months  next  before  the  last  trial  Brackenridge 
had  been  in  the  state  of  Texas,  surveying  a  railroad  in  a 
sparsely-settled  country ;  but  two  or  three  months  before  the 
case  was  set  for  trial  he  was  back  in  Ft.  Wayne,  and  was  seen 
and  conversed  with  by  appellee's  attorney.  After  the  case 
was,  on  February  i8,  1899,  set  for  trial,  appellee's  attorney 
inquired  of  Brackenridge's  relatives,  and  friends  for  his  post- 
office  address,  for  the  purpose  of  reaching  him  with  a  letter, 
but  was  unable  to  locate  him  or  learn  his  post-office  address. 
Two  days  before  the  last  trial  appellee's  attorney  caused  a 
subpoena  for  Brackenridge  to  issue,  as  a  matter  of  form,  and 
when  he  knew  the  witness  was  absent  from  the  state.  From 
this  it  appears  that  Brackenridge  was  present  in  Ft.  Wayne  at 
least  two  years  after  the  return  of  the  case  from  the  appellate 
court  before  he  went  to  Texas,  and  in  the  absent  period,  and 
but  two  or  three  months  before  the  trial,  he  was  back  in  Ft« 
Wayne,  conversing  with  appellee's  attorney,  and  none  of  the 
following  facts  are  shown:  (a)  That  appellee  did  not  timely 
know  that  Brackenridge  was  going  to  Texas,  and  was  liable 
to  be  absent  at  the  time  of  trial;  (b)  that  during  the  presence 
of  the  witness  in  Ft.  Wayne,  shortly  before  the  trial,  appellee 
did  not  know  that  the  witness  intended  to  soon  return  to 
Texas;  (c)  any  reason  why  the  witness'  deposition  was  not 
taken ;  (d)  how  soon  it  was  after  the  case  was  set  for  trial 
that  appellee's  attorney  inquired  of  the  witness'  relatives  and 
friends  about  his  post-office  address;  (e)  whether  the  inquiry 
was  made  of  those  relatives  and  friends  who  were  likely  to 
know;  (f)  whether  appellee  or  his  attorney  knew  the  employer 
of  Brackenridge,  or  where  such  employer  resided,  or  whether 
inquiry  was  made  of  him;  (g)  whether  a  letter  was  addressed 
to  the  witness'  last  known  post-office  address.  The  admis- 
sibility of  such  evidence  constitutes  an  exception  to  the  gen- 
eral rule  of  exclusion  of  hearsay  evidence,  and  rests  upon  a 
kind  offtlegal  necessity,  springing  from  an  apparent  impossi- 
bility or  impracticability  of  procuring  the  testimony  of  the 
person  from  whom  the  information  emanates.  It  is  therefore 
incumbent  upon  the  party  offering  such  testimony  to 
affirmatively  show  the  existence  of  all  facts  necessary  to  the 
bringing  of  the  secondary  evidence  clearly  within  the  excep- 
tion, and  unless  this  is  done  the  evidence  should  be  excluded. 
That  is  not  a  case  where  the  absent  witness  has  died,  or  has 
become  disqualified  since  the  former  trial  by  insanity  or  other 
disability.     Neither   is  it  a  case   where  the  witness   is  now 
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beyond  seas,  or  has  become  a  nonresident  of  the  state,  or 
absents  himself  by  procurement  of  the  opposite  party;  and  so 
none  of  the  many  cases  cited,  and  in  the  books  treating  of 
such    instances,    can    be    accepted    as    controilinfir    in    the 
case    at    bar.      Our     proposition    involves    a    case    >vhere 
the  witness    remains   competent   and    qualified,   a  resident 
of    an    adjoining    county,     temporarily    absent     from    the 
state,  and  where  no  diligence  has  been  shown  to  procure 
his  deposition  or  secure  his  personal  attendance  upon  the 
court.     Under  such  circumstances,  was  it  proper  to  permit 
a  stenographer    to    testify  as  to  what   the  absent  witness 
swore  to  on  a  former  trial  of  the  case,  had  more  than  three 
years  before?     It  is  proper  to  observe  that  we  have  no  statute 
which  gives  lesral  value  to  the  shorthand  notes  of  an  official 
stenographer  in  a  subsequent  trial  of  the  same  case,  and  when 
such  stenographer  reads  his  notes,  or  refreshes  his  recollec- 
tion thereby,  he  is,  in  legal  effect,  doingr  nothing  more  or  less 
than  repeating,  to  the  best  of  his  ability,  what  the  witness 
said  in  his  presence.     Such   evidence,  as  a  rule,  is  doubtless 
more  reliable  than  when  the  witness  depends  solely  upon  his 
recollection  or  upon  hastily  prepared  memoranda;  but  it  can- 
not be  said  that  stenography  has  progressed  to  that  state  of 
perfection    where    there    may    be    an    absolutely    accurate 
reproduction  of  all  the  words  of  a  witness,  from  notes  made 
in  the  usual  course  of  trials.     In  principle,  the  reading  from 
shorthand  notes  of  what  another  said   is  the  same  as  readine 
from  a  contemporaneous    memorandum,   or  reciting    from 
memory  what  he  said.     It  is,  at  best,  hearsay  in  either  case, 
and  its  worthiness  only  a  matter  of  degree.     If,  then,   we 
should  adopt  the  rule  contended  for,  and  make  the  stenographer 
a  competent  witness,  not  because  the  law  makes  him  compe- 
tent  by  reason  of  his    skill,   but  because  he  claims  to  be 
able  to  repeat  what  the  witness  testified  to  upon  the  former 
trial,  why  should  we  not  extend  the  rule  to  all  persons  who 
claim  to  be  able,  from  recollection  or  memorandum,  to  do  the 
same  thing?    And  if,  for  reasons  of  convenience  and  economy, 
the  testimony  of  the  former  is  to  be  received  without  a  show- 
ing of  diligence  to  procure  the  testimony  direct  from  the 
original  witness,  when  such  original  witness  is  not  within 
reach  of  the  process  of  the  court,  what  further  need  can  there 
be  for   litigants  to  bother  themselves  about  procuring  the 
attendance  or  depositions  of  witnesses  who  have  once  testified 
in  the  case,  and  who  at  the  subsequent  trial  are  found  to  be 
beyond  the  reach  of  the  court's  subpoena?     We  are  not  pre- 
pared to  go  to  the  extent  to  which  this  insistence  would  led  us. 
It  is  suggested  that  since  the  employment  of  stenographers 
in  court,  and  where  testimony,  which   has  been  sifted  and  its 
truth  tested  by  a  cross-examination  under  the  supervision  of 
the  court,  has  been  preserved  by  it,  the  reasons  previously 
existing  for  diligence  in   procuring  the  evidence  direct  from 
the  original  witness  for  use  upon  a  retrial  have  ceased  to  exist, 
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and  that  evidence  so  preserved  can  no  longer  be  looked  npon 
with  mistrust.     But  the  suggestion  does  not  go  to  the  bottom 
of  the  question.     A  witness  may  be  never  more  honest  in  giv- 
ing his  testimony,  yet,  after  the  lapse  of  time  and  an  increase 
of  knowledge,  he  may  desire  to   modify  or  altogether  change 
the  statements  made  by  him  as  a  witness  in  the  case;  and  the 
adverse  partv  may  desire  to  cross-examine  the  witness  more 
at  length,  or  upon  new   points,  and   may  be  able   thereby  to 
materially  change  the  probative  force  of  the  testimony  pre- 
viously given;  and  grounds  for  the  successful  impeachment  of 
the  witness  may  be  discovered  after  the  former  trial  which 
should  be  made  available,  by  presenting  to  the  adversary  an 
opportunity  to  lay  the  foundation.     These  and  other  like  rea- 
sons are  not  affected  by  the  art  of  stenography,  however  per- 
fect it  is  or  may  become.     It   is  clearly   the  duty  of  a  court, 
when  engaeed  in  the   administration   of  justice,  to  see  to  it 
that  the  best  and  most  reliable  evidence  obtainable  is  brought 
before  it;  and  this  can  only   be  accomplished  by  requiring,  as 
far  as    reasonably    possible,    the   examination   of   witnesses 
from  the  stock  of  knowledge  possessed  by  them  and  the  par- 
ties at  the  time  of  the  trial.     The  facts  here  present  a  good 
illustration.     About  four  years  intervened  between  the  first 
and  second  trials.     On   the  first,  Brackenridge  testified  con- 
cerning the  effect  of  fire  upon  such  soil.     There  was  much 
conflict  in  the  testimony  of  the  witnesses  upon   the   point; 
some  maintaining  that  burning  improved  the  productiveness 
of    such  soils,  and  others  maintaining   that  it  was  ruined 
thereby.     Brackenridge  was  of  the   latter  class.     This  is  the 
most  important  issue   in  the  case,  and   involves  a  fact  over 
which  neighbors  earnestly  disputed.     Knowledge  upon   the 
point  can   be  obtained   by   a  scientific  test,   and    quite  as 
accurately  by  experience  and  observation.     Whether  addi- 
tional  experience  and  observation   in  varying  seasons   has 
modified  the  view  expressed  by  the  witness  four  years  before 
was  a  proper  subject  of  inquiry. 

We  see  no  sufficient  reason  for  relaxing  the  common-law 
rule  now  under  consideration,  in  favor  of  the  admission  of  the 
testimony  of  an  absent  witness,  merely  because  it  was  taken 
down  by  a  sworn  stenographer.  The  more  difficult  question 
is  to  determine  the  limits  of  the  rule.  At  first  blush,  the 
decisions  of  this  court  would  seem  to  be  inharmonious,  but  a 
closer  study  of  the  cases  leads  to  the  conclusion  that  there  is 
no  necessary  conflict.  In  Hobson  v.  Doe,  2  Blackf.  308, 
decided  in  1830,  the  entire  reported  opinion  is  as  follows: 
**A  partv  is  not  permitted  to  prove  what  one  of  his  witnesses 
swore  to  on  a  former  trial  of  the  cause,  until  he  has  proved 
that  the  witness  is  dead.  *'  Assuming,  as  we  may,  that  the 
witness  referred  to  in  that  case  was  in  fact  dead,  and  his  death 
being  the  ground  upon  which  the  proffered  testimony  was 
predicated,  it  was  very  correctly  said  by  the  court  that  the 
evidence  could  not  be  received  until  the  foundation  of  the 
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right  of  it  had  been  proved.  In  Rooker  v.  Parsley,.  72  Ind. 
497,  this  court  said,  in  commentine:  upon  the  circuit  court's 
refusal  to  hear  further  evidence  as  to  the  death  of  a  witness 
upon  a  former  trial :  **The  court  seems  to  have  acted  upon 
the  theory  that  the  question  of  Beck's  death  was  entirely 
immaterial,  and  in  this  the  court  was  plainly  in  error. 
Beck's  death  was  material,  because  upon  that  question 
depended  the  right  of  appellant  to  give  evidence  of  statements 
made  by  him  upon  the  former  trial.''  What  was  said  in 
Woollen  V.  Whitacre,  91  Ind.  502,  was  with  respect  to  the 
refusal  of  the  lower  court  to  allow  the  plaintiff  to  contradict 
the  defendant  by  proving  what  one  of  the  defendant's  wit- 
nesses had  sworn  to  upon  the  former  trial.  The  language 
used  is,  "We  know  of  no  rule  that  will  admit  the  evidence 
given  on  a  former  trial  of  a  witness  not  deceased,  and  who  is 
not  a  party  to  the  suit,  except  for  the  purpose  of  impeach- 
ment."  These  words,  employed  in  argument,  neither  affirm 
nor  deny  a  legal  principle.  They  decide  nothing  as  to  this 
question,  and  it  is  that  which  is  decided,  and  not  that  which 
is  said,  that  constitutes  a  legal  precedent.  The  strength  of 
judicial  decisions  must  be  determined  by  the  facts  upon  which 
they  rest,  and,  thus  stated,  there  is  nothing  in  the  Hobson 
and  Rooker  Cases  that  necessarily  limits  the  application  oif 
the  rule  to  cases  wherein  it  is  shown  that  the  absent  witness 
is  dead.  That  this  court  has  so  construed  these  two  cases  is 
apparent  from  what  is  said  in  Shearer  v.  Harber,  36  Ind.  536, 
decided  in  1871,  to  wit:  **Therule  is  that  such  evidence  is  in- 
admissible unless  the  witness  be  dead,  out  of  the  jurisdiction, 
or  is  insane  or  sick,  and  unable  to  testify,  or  has  been  sum- 
moned, but  appears  to  have  been  kept  away  by  the  adverse 
party."  In  this  last  case  there  was  no  reason  shown  why  the 
original  witness  was  not  produced  at  the  trial,  or  where  he 
was,  and  '^therefore,"  continues  the  court,  "there  was  no 
foundation  laid  for  the  introduction  of  evidence  of  what  he 
swore  to  on  the  former  trial.  *  *  *  The  evidence,  there- 
fore, was  incompetent,  and  should  have  been  stricken  out  on 
motion."  We  find  no  reason  for  disapproving  or  for  modify- 
ing the  decision  in  either  of  the  cases  recommended. 

It  remains  to  be  seen  whether  the  rule  is  applicable  to  the 
facts  of  this  case.  The  witness  Brackenridge  was  a  resident 
of  Ft.  Wayne,  but  temporarily  absent  from  the  state, — that 
is  to  say,  as  a  resident  he  was  within  the  jurisdiction  of  the 
court,  and  subject  to  its  process;  but  at  the  second  trial  he 
was  temporarily  away  from  home,  and  no  diligence  has  been 
shown  to  bring  him  or  his  testimony  before  the  court.  It 
must  be  said  that  the  weight  of  authority  goes  to  the  effect  that 
in  civil  cases  the  testimony  of  one  witness  cannot  be  given 
in  evidence  by  another  in  a  subsequent  trial  of  the  same  case 
until  it  is  made  to  appear  that  the  original  witness  is  dead  or 
is  insane,  or  otherwise  so  physically  disabled  that  by  the  exer- 
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cise  of  due  diligence  his  deposition  could  not  have  been  taken, 
or  that  the  witness  is  a  nonresident  of  the  state,  or  that  he  is 
absent  from  his  residence,  and  his  whereabouts  cannot  by 
due  diligence  be  ascertained,  or  that  he  has  absented  himself 
by  the  procurement  of  the  opposite  party.  Shearer  v.  Harber, 
36  Ind.  536;  Kirchner  v.  Laughlin,  5  N.  M.  365;  Bemey  v. 
Mitchell,  34  N.  J.  Law,  337;  Gerhauser  v.  Insurance  Co.,  7 
Nev.  174,  188;  Cassadyv.  Trustees,  105  111.  560,  567;  Stout  v. 
Cook,  47  111.  «;30;  Kellogg  v.  Secord,  42  Mich.  318,  3  N.  W. 
868;  Gastrell  v.  Phillips,  64  Miss.  473,  i  South.  729;  Wilder 
V.  City  of  St.  Paul,  12  Minn.  192;  Baldwin  v.  Railroad  Co., 
68  Iowa,  37,  25  N.  W.  918;  Slusser  v.  City  of  Burlington,  47 
Iowa,  300.  While  we  have  stated  what  seems  to  be  the  trend 
of  judicial  decisions,  the  case  at  bar  does  not  commit  us  to 
any  special  rule,  further  than  to  maintain,  as  we  do,  that 
where  a  witness  is  only  temporarily  absent  from  the  state,  and 
was  at  his  home  within  the  state,  and  within  the  county  where 
both  litigants  resided,  with  the  knowledge  of  the  parties  desir- 
ing his  evidence,  when  and  where  his  deposition  might  have 
been  taken,  at  a  time  shortly  before  the  trial,  and  where  it  is 
shown  that  no  diligence  was  used  to  procure  his  deposition  or 
personal  attendance  upon  the  court,  proof  of  what  such  wit- 
ness swore  to  upon  a  former  trial  is  inadmissible. 

2.  The  defendant  is  charged  in  the  complaint  with  negli- 
gence in  permitting  combustible  and  inflammable  material 
to  accumulate  and  remain  upon  its  right  of  way,  and,  after  fire 
had  started  therein,  with  negligence  in  permitting  it  to  escape 
to  the  plaintifi's  premises.  There  was  evidence  introduced 
tending  to  show  that  the  fire  started  on  the  right  of  way  soon 
after  the  passing  of  a  locomotive.  The  court  then,  over 
defendant's  objection,  permitted  witnesses  to  testify  concern- 
ing the  condition  of  the  right  of  way  with  respect  to  dry  grass 
and  weeds  and  other  combustible  materials  upon  it  in  the 
locality,  but  at  other  like  places,  and  also  concerning  other 
fires  occurring  on  the  right  of  way  in  the  locality,  but  at  other 
times  and  places,  recently  before  and  after  that  sued  for. 
This  action  of  the  court  is  complained  of.  It  is  insisted  that 
evidence  of  other  fires  may  be  properly  received  only  in  those 
cases  where  the  negligence  charged  relates  to  the  equipment  of 
locomotives  or  management  of  trains.  That  this  position 
cannot  be  sustained  is  fully  shown  by  what  was  said  in  Pitts- 
burg, C,  C.  &  St.  L.  Ry.  Co.  v.  Indiana  Horseshoe  Co.,  154 
Ind.  322,  335,  56  N.  E.  766,  770. 

For  error  of  the  court  in  permitting  the  stenographer  to 
read  to  the  jury  what  purported  to  be  the  testimony  of  the 
witness  Brackenridge  upon  the  former  trial,  the  judgment 
must  be  reversed.  Judgment  reversed,  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial. 
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[66  Pac.  Rep.  1045.] 

Amendment  of  Petition  in  Action  for  Negligence  in  Allowing  Fire  to 
Spread  from  Right  of  Way.* 
In  an  action  to  recover  damages  resulting-  from  fire,  where  it  is 
alleged  in  the  petition  **that  it  was  communicated  from  one  of  the 
defendant's  engines  to  the  grass  growing  along,  upon,  and  near  to 
the  track  of  defendant  railroad  company,  by  reason  of  the  careless- 
ness and  negligence  of  the  employees  of  said  defendant  in  the  care  of 
said  engine,  and  also  on  account  of  the  careless,  negligent,  and  im- 
perfect construction  of  said  engine  and  smokestack  and  tire  pans 
belonging  thereto,"  it  is  not  error  for  the  court  to  allow  plaintiff, 
more  than  seven  years  after  the  original  petition  was  filed,  to  amend 
his  petition  by  adding  '*that  the  defendant  was  guilt3''  of  negligence 
in  permitting  dry  grass,  weeds,  leaves,  and  vegetation  to  accumulate 
and  remain  upon  the  right  of  way  of  said  defendant,  where  said  fire 
mentioned  in  plaintiflF*s  original  petition  was  set  out,  and  that  said 
fire  was  communicated  to  said  dr^^  grass,  weeds,  leaves,  and  vegeta- 
tion on  said  right  of  way  by  reason  of  the  negligence  of  the  defend- 
ant, as  alleged  in  the  original  petition."  This  amendment  does  not 
constitute  a  separate  and  distinct  cause  of  action. 

Duty  to  Keep  Right  of  Way  Free  from  Combustibles.* 

It  is  the  duty  of  a  railroad  company  to  keep  its  right  of  way  free 
from  dry  grass,  weeds,  and  other  combustible  material,  in  order  that 
fire  may  not  be  set  out  on  its  right  of  way ;  and,  if  it  negligently 
permits  dry  grass,  weeds,  leaves,  or  other  combustible  material  to 
accumulate  and  remain  on  its  right  of  way,  and  the  same  takes  fire 
from  one  of  its  passing  engines,  and  is  communicated  to  an  adjoining 
farm^  where  it  destroys  the  property  of  the  owner  without  negligence 
on  his  part,  such- railroad  company  is  liable. 

Recovery  of  Attorney's  Fee  in  Action  for  Loss  by  Fire. 

Our  statute  provides  that,  in  actions  to  recover  damages  caused  by 
fire  negligently  set  out  by  a  railroad  company,  the  party  damaged 
may  recover  a  reasonable  attorney's  fee.  The  attorney's  fee  thus 
allowed  is  not  a  distinct  and  independent  cause  of  action,  but  inheres 
in,  and  depends  upon,  the  right  of  plaintiff  to  recover  on  his  general 
cause  of  action  for  damages. 

(S3'llabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county ;  D.  M.  Dale, 
Judge. 

Action  by  C.  B.  Ludlum  against  the  St.  Louis  &  San  Fran- 
cisco Railway  Company  to  recover  damages  for  property 
destroyed  by  fire  alleged  to  have  been  neglieently  set  out  by 
defendant  company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  brings  error.     Affirmed. 

Argued  before  CUNNINGHAM,  GREENE,  and  POL- 
LOCK, JJ. 

J.  W.  Gleed  and  John  L.  Hunt  (Gleed,  Ware  &  Gleed  and 
D.  E.  Palmer,  of  counsel),  for  plaintiff  in  error. 
Stanley,  Vermilion  &  Evans,  for  defendant  in  error. 

GREENE,  J.  The  original  petition  in  this  action,  among 
other  things,  contained  the  following  allegation :     ''That  about 

*8ee  preceding  case  and  foot*note. 
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the  3rd  day  of  April,  1891,  fire  was  communicated  from  one  of 
the  defendant's  engines  to  the  grass  growing  along,  upon,  and 
near  to  the  track  of  the  said  railway  company,  and  that  the 
same  ran  over,  upon,  and  through  the  premises  of  the  said 
plaintifi  adjoining  the  land  on  which  the  said  fire  was  put  out 
by  the  said  company's  engine.  That  the  said  fire  escaped 
from  the  said  engine,  and  was  communicated  to  the  said  grass, 
on  account  of  the  carelessness  and  negligence  of  the  employees 
of  said  defendant  in  the  care  of  said  engine,  and  also  on 
account  of  the  careless,  negligent,  and  imperfect  construction 
of  the  said  engine  and  smokestack  and  fire  pans  belonging 
thereto. ' '  More  than  seven  years  after  this  action  was  com- 
menced the  plaintiil  below,  by  leave  of  the  court,  and  over 
the  objection  of  defendant,  amended  his  petition  as  follows  : 
**That  the  defendant  was  guilty  of  negligence  in  permitting 
dry  grass,  weeds,  leaves,  and  vegetation  to  accumulate  and 
remain  upon  the  right  of  way  of  said  defendant,  where  said 
fire  mentioned  in  the  plaintiff's  original  petition  was  set  out, 
and  that  said  fire  was  communicated  to  the  said  dry  grass, 
weeds,  leaves,  and  vegetation  on  said  right  of  way,  by  reason 
of  the  negligence  of  the  defendant,  as  alleged  in  plaintiff's 
original  petition,  and  by  the  negligence  of  defendant  in  the 
operation  of  its  railroad,  and  by  reason  of  the  negligence  of 
the  defendant.in  permitting  said  dry  grass,  weeds,  leaves,  and 
vegetation  to  accumulate  and  remain  upon  said  right  of  way.** 
As  a  second  defense  to  this  amended  petition,  plaintiff  in  error 
pleaded  the  statute  of  limitation,  to  which  the  defendant  m 
error  demurred,  and  the  demurrer  was  sustained.  This  is  the 
first  error  complained  of. 

The  court  instructed  the  jury  as  follows:  "You  are  further 
instructed  that  the  claim  of  the  plaintiff  set  up  in  his  cause  of 
action  in  his  original  petition  in  relation  to  the  carelessness 
and  negligence- of  the  employees  of  the  defendant  in  the  care 
of  said  engine,  and  the  imperfect  construction  of  said  engine 
and  smokestack  and  fire  pans,  is  withdrawn  from  your  con- 
sideration. And,  in  determining  your  verdict  in  this  case,  so 
far  as  the  negligence  of  the  defendant  is  concerned,  you  may 
consider  only  that  part  of  the  petition  of  said  plaintiff  relating 
to  the  negligence  charged  in  said  amended  petition,  that  the 
defendant  was  guilty  of  negligence  in  permitting  dry  grass, 
weeds,  leaves,  and  vegetation  to  accumulate  and  remain  upon 
the  right  of  way  of  said  defendant  where  said  fire  mentioned 
in  plaintiff's  petition  was  claimed  to  have  been  set  out  and 
communicated  to  said  grass,  weeds,  leaves,  and  vegetation  on 
the  right  of  way  of  the  defendant,  and  from  there  running 
over  and  upon  the  land  of  said  plaintiff  and  causing  the  injury 
complained  of  by  said  plaintiff."  This  amendment  became 
material,  in  view  of  the  fact  that  the  cause  was  submitted  to 
the  jury  on  the  facts  alleged  in  the  amended  petition,  all  other 
alleged  acts  of  negligence  on  the  part  of  plaintiff  in  error  hav- 
ing been  withdrawn  by  this   instruction.     It   is  strongly  con- 
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tended  by  plaintiff  in  error  that  this  amendment  stated  a  new, 
separate,  and  independent  cause  of  action,  and,  having  been 
commenced  more  than  seven  years  after  the  rieht  of  action 
accrued,  is  barred  by  the  statute  of  limitation.  The  wrong 
complained  of  in  the  original  petition  was  the  negligence  of 
the  plaintiff  in  error  in  so  operating  its  line  of  railway  that 
damage  resulted  to  defendant  in  error.  The  original  petition 
stated  that  the  fire  was  communicated  from  one  of  the  defend- 
ant's engines  to  the  grass  growing  along,  upon,  and  near  the 
track  of  said  company  by  reason  of  the  defective  engine  and 
the  negligent  manner  in  which  it  was  handled.  The  amended 
petition  stated  that  the  plaintiff  in  error  negligently  permitted 
dry  grass,  weeds,  leaves,  and  vegetation  to  accumulate  and 
remain  on  its  right  of  way  where  said  fire  mentioned  in  plain- 
tiff's original  petition  was  set  out  by  one  of  its  passing  engines. 
This  was  only  amplifying  the  negligence  charged  in  the 
original  petition,  which  contributed  to  or  caused  the  fire  to 
start  that  resulted  in  damage  to  plaintiff  below.  It  was  a 
more  definite  allegation  as  to  the  condition  of  the  ''grass 
growing  along,  upon,  and  near  the  defendant's  right  of  way," 
as  described  in  the  original  petition,  and  that  the  defendant 
negligently  permitted  such  dry  grass,  weeds,  leaves,  and  vege- 
tation to  accumulate  and  remain  on  its  right  of  way.  ''It  is 
a  fair  test,  to  determine  whether  a  new  cause  of  action  is 
alleged  in  the  amended  complaint,  that  a  recovery  had  upon 
the  original  complaint  would  have  been  a  bar  to  any  recovery 
under  the  amended  complaint."  Davis  v.  Railroad  Co.,  no 
N.  Y.  647,  17  N.  E.  733.  Within  this  rule,  the  amendment 
was  not  a  new  or  different  cause  of  action.  In  Railway  Co. 
V.  Moffatt,  60  Kan.  113,  55  Pac.  8^7,  it  was  alleged  in  the  origi- 
nal petition  that  the  defendant  was  guilty  of  negligence  in 
failing  to  give  the  proper  signals  and  due  warnings  of  the 
approach  of  its  train.  The  cause  was  tried,  and  afterwards 
brought  to  this  court  and  reversed,  and,  upon  a  new  trial,  and 
more  than  five  years  after  the  cause  of  action  had  accrued,  the 
court  permitted  the  plaintiff  to  amend  his  petition  by  alleg- 
ing that  the  railway  company  was  negligent  in  failing  to  give 
signals  other  than  those  required  by  the  statute,  and  in  failing 
to  have  a  gate,  flagman,  or  electric  alarm  at  the  highway 
crossing.  Upon  objection  that  it  was  a  different  cause  of 
action  and  barred,  this  court  said:  "This  contention  cannot 
be  successfully  maintained.  No  new  cause  of  action  was  set 
forth  in  the  amended  petition.  The  cause  of  action  set  forth 
in  each  of  the  pleadings  was  the  negligent  killing  of  Andrew 
C.  Moffatt.  In  the  original  petition  it  is  alleged  that  on  the 
morning  in  question  the  company  ran  its  engine  and  cars  at  a 
high  rate  of  speed  over  a  dangerous  crossing,  without  giving 
any  warning  of  the  approach  of  the  train,  and  without  using 
the  bell  or  blowing  the  whistle,  'and  without  using  any  other 
lawful,  safe,  and  prudent  methods  of  notifying  the  public  or 
said  Andrew  C.  Moffatt  of  the  approach   of  said  engine  and 
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cars. '  The  pleading  did  set  forth  in  a  somewhat  indefinite 
way  that  the  company  failed  to  take  other  precautions  which 
it  should  have  taken,  and  which  mi^ht  have  averted  the  injory. 
The  amended  petition  set  forth  definitely  that  which  had  been 
pleaded  generally  in  the  original  petition,  and  therefore  it 
cannot  be  said  that  a  new  cause  of  action  or  a  new  ground  of 
recovery  was  introduced.  * ' 

Plaintifi  in  error  also  contends  that  there  was  no  evidence 
tending  to  show  that  the  fire  originated  from  the  engine  draw- 
ing the  train.  This  cause  was  tried  to  a  jury,  and  this  was 
one  of  the  questions  of  fact  submitted  to  it,  and  there  is  evi- 
dence in  the  record  tending  to  support  the  fact  that  the  fire 
originated  from  the  engine  drawing  the  train,  and  the  jury, 
having  passed  upon  this  question,  found  against  plaintiff  in 
error.  This  court  will  not  examine  the  finding  further  than 
to  ascertain  that  there  was  some  evidence  to  support  it,  and  if 
there  was  will  not  disturb  it. 

Another  contention  is  that  the  fire  did  not  start  on  the  right 
of  way,  and  that  unless  it  did  so  start,  under  the  pleadings 
and  instructions  of  the  court,  the  defendant  below  was  not 
liable.  Upon  this  point,  C.  J.  Beitzel  testified  substantially 
that  on  the  day  the  fire  escaped  he  was  working  on  the  track 
about  25  or  30  rods  east  of  where  the  fire  started,  when  the 
engine,  which  it  is  alleged  set  out  the  fire,  passed;  that 
shortly  after  the  train  passed — possibly  two  or  three  minutes 
— he  saw  the  fire.  When  he  first  saw  it,  it  had  not  gotten 
under  headway,  and  was  on  the  right  of  way.  This  is  the 
only  witness  who  testified  that  he  saw  the  fire  immediately 
after  it  started.  This  evidence  went  to  the  jury,  and  there 
was  no  direct  evidence  contradicting  it.  This  is  sufiicient  to 
sustain  the  finding  of  the  jury  that  the  fire  started  on  the  right 
of  way. 

It  is  also  claimed  by  plaintiff  in  error  that  the  amount  of 
damage  awarded  by  .  he  jury  was  not  sustained  by  the  evidence, 
and  was  excessive.  While  it  may  be  that  the  amount  allowed 
was  large,  yet,  the  matter  having  been  presented  to  the  court 
below  on  a  motion  for  a  new  trial,  and  by  it  sustained,  this 
court  cannot  say  that  it  is  so  largely  excessive  as  to  warrant 
it  in  holding  that  it  was  the  result  of  passion  or  prejudice. 

The  court  instructed  the  jury:  **You  are  further  instructed 
that  it  was  the  duty  of  the  defendant  to  keep  its  right  of  way 
free  from  dry  grass,  weeds,  and  other  combustible  material,  in 
order  that  fires  may  not  be  set  out  on  the  right  of  way  by 
passing  engines,  and  from  there  communicated  to  adjoining 
farms.  And,  if  you  find  that  the  defendant  did  not  do  so,  but 
negligently  permitted  dry  grass,  weeds,  leaves,  and  combusti- 
ble material  to  accumulate  and  remain  on  its  right  of  way, 
and  that  the  same  took  fire  from  a  passing  engine  and  destroyed 
plaintiff's  property,  and  that  plaintiff  was  without  fault  or 
negligence  in  the  matter,  the  defendant  would  be  liable."  It 
is  contended  by   plaintiff  in  error   that  it  submitted  evidence 
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to  the  jury  to  show  that  the  right  of  way  was  free  from  weeds, 
grass,  and  other  combustible  material,  and  that  this  instruc- 
tion practically  took  from  the  jury  the  question  of  negligence 
on  the  part  of  plaintiff  in  error,  and  said  that  it  was  the  duty 
of  plaintifi  in  error  to  keep  the  right  of  way  free  from  com- 
bustible material,  and  that  if  there  was  any  combustible 
material  on  the  right  of  way  and  the  fire  caught  in  it  that  the 
defendant  was  guilty  of  negligence.  We  do  not  agree  with 
counsel  in  this  contention.  This  is  not  a  fair  interpretation 
of  the  instruction.  The  instruction  is  that  if  there  was  com- 
bustible material  on  the  right  of  way,  and  the  jury  found  that 
the  plaintifi  in  error  negligently  permitted  it  to  accumulate 
and  remain  there,  that  this  was  negligence. 

It  is  also  contended  that  the  court  erred  in  giving  the  fol- 
lowing instruction:  '^You  are  further  instructed  that  in  order 
for  the  plaintifi  to  make  his  case  in  the  first  instance  it  is  only 
necessary  for  him  to  show  that  the  fire  was  set  out  by  the 
engine  of  the  defendant  on  its  right  of  way  through  dry  grass, 
weeds,  and  combustible  material  thereon,  and  that  the  said 
fire  burned  said  plaintifi's  property,  and  the  value  of  his  prop- 
erty; and  if  you  find  from  the  evidence  that  the  fire  which  it 
is  claimed  destroyed  the  plaintifi's  property  was  communicated 
from  the  engine  operated  on  the  defendant's  railway  to  dry 
grass,  weeds,  or  other  combustible  material  on  the  right  of 
way  of  the  defendant,  and  from  there  to  the  plaintifi's  farm, 
without  fault  of  the  plaintifi,  then  your  verdict  should  be  for 
the  plaintifi,  unless  the  defendant  has  shown  that  said  fire 
was  not  communicated  by  reason  of  negligently  permitting 
dry  grass,  weeds,  and  other  combustible  material  to  accumu- 
late and  remain  on  the  right  of  way  of  the  defendant.''  The 
contention  is  that  in  this  the  court  instructed  the  jury  that  it 
was  the  duty  of  the  defendant  to  keep  its  right  of  way  free 
from  combustible  material,  and  that,  if  there  was  any  com- 
bustible material  on  the  right  of  way,  defendant  was,  as 
matter  of  law,  guilty  of  negligence.  This  instruction 
specifically  called  the  attention  of  the  jury  to  the  fact  that  the 
defendant  might  show  that  the  fire  was  not  communicated  to 
the  dry  grass  and  other  combustible  material  on  its  right  of 
way,  which  it  had  negligently  permitted  to  accumulate  and 
remain  thereon,  and  that,  if  such  combustible  material  was 
on  its  right  of  way,  it  might  show  that  it  was  not  there  by  rea- 
son of  its  negligence.  We  think  this  is  the  interpretation  to 
be  given  to  this  instruction,  and  that  it  states  the  law  cor- 
rectly. If  a  railroad  company  negligently  permits  dry  grass, 
weeds,  leaves  or  other  combustible  material  to  accumulate 
and  remain  on  its  right  of  way,  which  is  set  on  fire  by  one  of 
its  passing  engines,  and  such  fire  thus  started  destroyed  prop- 
erty of  another,  without  fault  on  the  part  of  the  owner,  the 
company  is  liable  for  such  damage.  Railroad  Co.  v.  Gibson, 
42  Kan.  34,  21  Pac.  788;  Clark  y.  Ellithorp  (Kan.  App.)  59 
Pac.  288;  Railroad  Co.  v.  Matthews,  i>8  Kan.  447,  49  Pac.  602. 
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Plaintiff  in  error  also  contends  that  the  court  erred  in  per- 
mitting the  plaintiff  below  to  introduce  evidence  in  support  of 
the  claim  in  his  amended  petition  for  attorney's  fees.  The 
plaintifi  in  error  did  not  plead  the  statute  of  limitation  to  the 
allegation  in  the  amended  petition  claiming  attorney's  fees, 
but  on  the  trial  objected  to  the  introduction  of  evidence  on 
this  point,  because  the  rigcht  to  recover  attorney's  fees  in  the 
action,  if  one  ever  existed,  was  barred  by  the  statute  of  lim- 
itation. Under  our  statute,  which  allows  attorney's  fees  in 
such  actions,  it  is  allowed,  not  as  a  separate  cause  of  action, 
but  the  right  to  recover,  where  an  attorney  has  been  employed 
and  performed  services,  depends  upon  the  right  to  recover  on 
the  general  cause  of  action;  it  is  incidental  to  and  dependent 
on  such  right,  and  not  independent  thereof.  What  such  serv- 
ices are  worth,  and  that  they  have  been  performed,  must  be 
pleaded  and  proved  like  other  facts,  but  the  right  to  recover 
such  fee  does  not  constitute  a  separate  and  independent  cause 
of  action. 

There  are  some  other  alleged  errors,  but,  upon  examination, 
we  find  nothing  prejudicial  to  plaintifi  in  error. 

The  judgment  of  the  court  below  is  afiirmed.  All  the 
justices  concurring. 

Central  op  Georgia  Ry.  Co.  v.  Trammell  et  al, 

{Supreme  Court  of  Georgia^  Dec.  ii^  190/.) 
[40  S.  E.  Rep.  259.] 

Fires  Set  by  Locomotives — Negligence — Sufficiency  of  Evidence.* 

There  was  evidence  warranting  a  finding  that  the  plaintiffs'  houses 
were  destroyed  by  fire  communicated  by  sparks  emitted  from  the 
defendant's  engine,  and  that  the  defendant  was  guilty  of  negligence 
in  the  manner  in  which  the  engine  was  equipped  and  managed  at  the 
time  when  the  fire  was  thus  communicated  to  the  houses. 

Same — Same — Harmless  Error   in    Instruction  Not  Warranted  by  Evi> 
dence. 

Inasmuch  as  the  engine  which  it  was  claimed  emitted  the  sparks 
which  set  fire  to  the  plaintiffs'  houses  was  clearly  identified  by  the 
evidence,  a  charge  which  instructed  the  jury  that,  if  they  did  not 
believe  this  engine  had  been  identified  by  the  evidence,  they  might 
consider  evidence  as  to  the  management  and  equipment  of  other 
engines  of  the  defendant  while  running  by  the  plaintiffs'  houses  and 
going  in  the  same  direction  as  the  engine  which  it  was  claimed 
caused  the  fire,  while  not  adjusted  to  the  evidence,  was  not  calculated 
to  prejudice  the  defendant  to  such  an  extent  as  to  require  that  the 
verdict  against  it  should  be  set  aside. 
RiRht  of  Defendant  to  Complain  That  Damages  Were  Inadequate. 

That  the  verdict  for  the  plaintiffs  was  for  a  less  amount  than  that 
demanded  by  the  evidence  does  not  afford  the  defendant  any  just 
cause  of  complaint. 

Fires    Set    by     Locomotives — Instruction— Whether    Presumption   of 
Negligence—  Rebuttable.* 
When,  independently  of   the  legal    presumption   arising   against  a 
railroad  company,  there  is   evidence   which  would   warrant  a  finding 

*See  preceding  case  and  foot-note. 
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against  it,  it  is  proper  to  refuse  to  give  in  charge  a  request  that  this 
presumption  is  rebuttable,  and  that  testimony  of  the  employees  of 
the  company  having  this  effect,  '*in  the  absence  of  anything  to  dis- 
credit and  contradict  it,  cannot  be  arbitrarily  disregarded." 

Witnesses — Impeachment. 

In  a  case  of  the  character  disclosed  by  the  present  record  it  is  com- 
petent to  prove,  for  the  purpose  of  impeaching  a  witness  who  has 
testified  that  the  fire  was  caused  by  other  agencies  than  the  railroad 
company,  that  on  the  night  upon  which  the  fire  occurred  he  expressed 
a  decided  conviction  that  the  fire  was  caused  by  the  railroad  company. 

Case  at  Bar. 

The  propositions  announced  in  the  foregoing  notes  dispose  of  all 
of  the  material  questions  involved  in  the  present  case.  The  requests 
to  charge  which  are  not  dealt  with  above  were  covered  by  the  general 
charge,  and  there  was  no  error  requiring  the  granting  of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Forsyth ;  W.  M.  Clark,  Judge. 

Action  by  Trammell  &  McCowan  against  the  Central  of 
Georgia  Railway  Company.  From  a  judgment  in  favor  of 
plaintiffs,  defendant  brings  error.     AfBrmed. 

Hall    &   Boynton,    Cabaniss    &    Willingham  and  E.    G. 
Cabaniss,  Jr.,  for  plaintiff  in  error. 
J.  B.  Williamson  and  Guerry&Hall,  for  defendants  in  error. 

COBB,  J.  Trammell  &  McCowan  brought  suit  to  recover 
from  the  railroad  company  as  damages  the  value  of  certain 
buildings  owned  by  the  plaintiffs,  which  it  was  alleged  had 
been  set  fire  to  and  destroyed  by  sparks  escaping  from  one  of 
the  defendant's  engines.  A  verdict  was  returned  in  favor  of 
the  plaintiffs  for  $4,566.70,  and,  the  defendant's  motion  for  a 
new  trial  havings:  been  overruled,  it  excepted.  It  appears  from 
the  record  that  this  is  the  second  verdict  which  has  been 
returned  in  favor  of  the  plaintiffs  against  the  defendant,  the 
first  verdict  having  been  set  aside  by  the  trial  judge,  and  a 
new  trial  ordered. 

I.  Error  is  assigned  in  the  bill  of  exceptions  upon  the 
allowance  of  an  amendment  to  the  plaintiffs'  petition.  This 
objection  cannot  be  considered  as  no  exceptions  pendente 
lite  were  filed,  and  the  main  bill  of  exceptions  was  not  ten- 
dered in  time  to  raise  this  question.  One  of  the  grounds  of 
the  motion  for  a  new  trial  also  complains  of  the  allowance  of 
this  amendment,  but  this  ground  of  the  motion  for  a  new  trial 
cannot  be  considered,  for  the  reason  that  the  amendment  was 
at  a  term  of  the  court  preceding  that  at  which  the  trial  was 
had,  even  if  such  a  question  could  be  in  any  case  properly 
raised  in  a  motion  for  a  new  trial.  Other  exceptions  taken 
in  the  bill  of  exceptions  to  the  refusal  of  the  court  to  grant  a 
nonsuit  and  direct  a  verdict  for  the  defendant  also  come  too 
late,  but,  as  the  motion  for  a  new  trial  complains  that  the 
verdict  is  contrary  to  the  evidence,  the  question  as  to  the 
sufficiency  of  the  evidence  is  thus  properly  brought  up  for 
review.  The  evidence  warranted  the  verdict.  It  was  claimed 
that  a  cotton  seed  house  belonging  to  the  plaintiffs  was  set  on 
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fire  by  sparks  emitted  from  the  defendant's  locomotive,  and 
that  the  fire  was  communicated  from  this  house  to  other 
houses  belonging:  to  the  plaintiffs,  situated  near  the  cotton 
seed  house.  The  evidence  on  this  point  was  entirely  circum- 
stantial, but  there  was  evidence  showing  that  the  cotton  seed 
house  was  located  near  enough  to  the  railroad  track  to  have 
been  set  fire  to  from  the  sparks  of  a  passing  train;  that  no 
fire  had  been  in  the  house  on  the  day  of  the  night  upon  which 
the  house  was  burned;  that  it  had  not  rained  for  about  a 
month,  and  that  consequently  it  was  very  dry;  that  the  house 
was  set  on  fire  a  few  minutes  after  one  of  the  defendant's 
trains  had  passed  along  the  track;  and  that  the  engine  of  this 
train  had  emitted  sparks  as  it  passed  the  seed  house.  This 
evidence,  in  connection  with  other  circumstances  about  which 
there  was  testimony,  as  to  the  direction  in  which  the  wind 
was  blowing,  and  the  part  of  the  building  which  was  first  set 
on  fire,  was  sufficient  to  authorize  a  finding  that  the  fire  was 
communicated  to  the  seed  house  from  sparks  emitted  from  the 
defendant's  engine.  On  the  Subject  of  negligence,  while  the 
testimony  for  the  defendant  tended  to  establish  that  the  loco- 
motive in  question  was  equipped  with  a  proper  spark  arrester, 
in  good  working  order,  and  that  no  sparks  were  in  fact 
emitted  as  the  train  passed  the  seed  house,  there  was  evidence 
that,  if  sparks  were  emitted,  and  if  fire  was  communicated  to 
the  seed  house  by  means  of  these  sparks,  the  engine  either 
could  not,  on  account  of  the  distance  and  location  of  the  seed 
house,  have  been  equipped  with  such  a  spark  arrester  as 
proper  care  would  require  the  defendant  to  have,  or  that  it 
could  not  have  been  in  good  working  order  sLt  the  time  and 
place  in  question.  It  was  further  shown  that  for  some  dis- 
tance both  above  and  below  the  station  at  wnich  the  seed 
house  was  located  the  railroad  track  was  down  grade,  and  that 
it  was  customary  for  the  engineer,  when  he  reached  this  grade, 
to  shut  ofi  steam,  and  allow  the  train  to  run  down  grade  by 
the  force  of  its  own  momentum ;  and  that  it  was  not  necessary 
to  '*put  on  steam"  unless  the  train  was  behind  time  and  it 
was  desired  to  run  very  fast,  which  was  not  the  case  on  the 
night  of  the  fire;  and  that,  if  the  steam  had  been  shut  ofi,  it 
would  have  been  impossible  for  any  spatks  to  be  emitted  from 
the  engine.  The  defendant's  witnesses  testified  that  this  was 
done  on  the  night  on  which  the  plaintiffs'  houses  were  burned, 
but  as  there  was  positive  evidence  that  the  sparks  could  not 
have  been  thrown  out  unless  the  train  had  been  ^Svorking 
steam,"  and  as  the  jury  were  warranted  in  finding  that  the 
house  was  actually  set  on  fire  by  sparks  from  the  locomotive, 
they  were  further  warranted  in  assuming  that  the  emission  of 
the  sparks  was,  under  the  circumstances,  unnecessary  and 
negligent.  On  its  facts  the  case  is  controlled  by  the  decision 
in  Railway  Co.  v.  Williams,  113  Ga.  33*;,  38  S.  E.  744,  and  is 
distinguishable  from  Railroad  Co.  v.  Edmondson,  loi  Ga. 
747,  29  S.  E.  213,  and  Railway  Co.  v.  Myers,  108  Ga.  166,  33 
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S.  E.  917,  in  that  in  neither  of  those  two  cases  was  it  shown 
that  the  defendant  was  negligent.  The  judgment  overruling 
the  nlotion  for  a  new  trial  must  therefore  be  affirmed,  unless 
some  error  of  law  was  committed  which  required  the  granting 
of  a  new  trial. 

2.  Complaint  is  made  that  the  court  erred  in  charging  the 
jury,  in  effect,  that  they  might  consider  the  manner  in  which 
other  engines  of  the  defendant  were  operated  and  handled  at 
or  near  the  plaintiffs*  seed  house  while  going  in  the  same 
direction  as  the  engine  of  the  train  described  in  the  petition, 
and  being  used  in  a  manner  similar  to  that  in  which  this 
engine  was  used.  In  this  connection  the  judge  instructed  the 
jury  substantially  that  the  foregoing  instruction  would  be 
applicable  only  in  the  event  they  found  that  the  locomotive 
of  the  train  which  it  was  claimed  set  out  the  fire  was  not 
sufficiently  identified  by  the  evidence  in  the  case,  and  that,  if 
the  evidence  showed  which  engine  it  was  claimed  set  out  the 
fire,  they  could  consider  only  evidence  which  related  to  the 
equipment  and  management  of  this  particular  engine.  The 
plaintiffs,  in  their  petition,  as  amended,  had  alleged  that  the 
number  of  the  engine  which  threw  out  the  sparks  which  set 
fire  to  the  seed  house  was  unknown  to  them.  The  evidence 
for  the  defendant  showed  that  the  number  of  this  engine  was 
1584;  and  while  the  engine  seems  to  have  been  clearly  identi- 
fied, and  while,  in  consequence  of  this  fact,  evidence  as  to  the 
condition  of  other  engines  of  the  defendant  was  irrelevant  and 
immaterial,  we  cannot  say  .that  the  charges  complained  of 
required  the  granting  of  a  new  trial.  We  do  not  think  the 
charge  was  calculated  to  injure  the  defense  to  such  an  extent 
as  to  require  that  the  verdict  be  set  aside.  A  charge  to  the 
jury  that,  if  they  believed  certain  evidence,  which  they  must 
necessarily  have  believed,  they  should  not  consider  certain 
other  evidence,  will  not,  unless  there  is  reason  to  apprehend 
that  the  finding  of  the  jury  was  influenced  by  it,  require  the 
reversal  of  the  judgment  refusing  to  grant  a  new  trial.  View- 
ing the  charge  and  the  evidence  as  a  whole,  we  do  not  think 
the  charge  complained  of  was  calculated  to  prejudice  the 
defendant  in  any  way. 

3.  Complaint  is  further  made  in  the  motion  for  a  new  trial 
that  the  verdict  is  contrary  to  the  evidence,  because,  if  the 
plaintiffs  were  entitled  to  recover  at  all,  the  evidence  demanded 
a  finding  for  a  larger  sum  than  that  for  which  the  verdict  was 
rendered.  We  know  of  no  principle  upon  which  a  plaintiff 
can  complain  that  a  verdict  for  a  less  amount  than  that 
demanded  by  the  evidence  was  returned  against  him. 

4.  Exception  is  further  taken  to  the  refusal  of  the  court  to 
charge  the  jury  that  the  presumption  which  arose  against  the 
company  was  subject  to  be  rebutted;  that,  when  this  has  been 
done  by  the  uncontradicted  testimony  of  the  employees  of  the 
company,  a  verdict  finding  against  the  company  would  be 
contrary  to  law;  and  that  **the   testimony  of  employees  of  a 
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railroad  company,  in  the  absence  of  anything  to  discredit  and 
contradict  it,  cannot  be  arbitrarily  disregarded. "  The  request 
so  to  charge  was  evidently  predicated  on  the  assumption  that 
the  plaintiffs  had  nothing  but  the  legal  presumption  against 
the  company  to  rely  on;  and,  inasmuch  as  there  was  evidence, 
independently  of  this  presumption,  which  warranted  a  finding 
in  their  favor,  the  request  was  properly  refused.  To  have 
complied  with  it  would  have  been  equivalent  to  directing  a 
verdict  in  favor  of  the  defendant. 

5.  Error  is  assigned  upon  the  admission  of  the  testimony  of 
Hill,  a  witness  for  the  plaintiffs,  to  the  effect  that  Davis,  a 
witness  for  the  defendant,  had  said  on  the  night  of  the  fire, 
**There  is  no  doubt  but  what  the  Central  Railroad  burnt  it.'* 
Davis  testified  on  the  trial  to  facts  which  tended  to  show  that 
the  locomotive  did  not  cause  the  fire.  He  was  asked  if  he 
dijd  not  state  on  the  night  of  the  fire  that  the  house  was  fired 
by  the  railroad  company,  and  replied  that  he  did  not.  The 
testimony  quoted  above  was  offered  for  the  purpose  of  im- 
peaching Davis.  We  think  it  was  admissible  for  this  purpose. 
It  tended  to  contradict  Davis  in  a  matter  relevant  to  the  issue 
on  trial.  Of  course,  proof  of  the  previous  statement  did  not 
necessarily  show  that  his  statement  at  the  trial  was  false,  but 
we  think  the  jury  should  have  been  allowed  to  consider  the 
evidence  that  he  had  on  a  former  occasion  expressed  a  very 
decided  conviction,  whether  it  was  founded  on  sufficient  rea- 
sons or  not,  that  the  fire  was  caused  by  sparks  from  the 
defendant's  engine. 

6.  The  foregoing  discussion  disposes  substantially  of  all  of 
the  assignments  of  error.  The  requests  to  charge  which  are 
not  specially  dealt  with  above  were  covered  by  the  general 
charee,  and  the  evidence  warranted  the  verdict. 

Judgment  affirmed.     All  the  justices  concurring. 


Patnoude  v.  New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts^  Bristol^  Nov,  26,  igoi,) 

[61  N.  E.  Rep.  813,] 

Railroads  — Loaded  Car — Frijcht  of  Horse— Negligence.* 

The  defendant,  a  steam  railway  company,  transported  a  street  car, 
and  at  the  request  of  the  owner  left  the  car  on  which  it  was  loaded 
near  the  street  railway  barn,  to  be  there  unloaded  by  the  owner.  The 
street  car  was  covered  with  white  canvas.  While  the  owner  was  pre- 
paring to  unload  the  street  car,  plaintiff's  horse,  while  on  the  high- 
way, was  frig-htened  thereby.  There  had  been  ample  time  to  remote 
the  white  covering  from  the  car  after  the  owner  took  charge  of  it  for 
the  purpose  of  unloading:  held  that,  if  any  one  was  at  fault  and 
responsible  for  the  horse  taking  fright,  it  was  the  street  car  company, 
and  not  defendant. 


*See  generally,  L/Ouisville  &  N.  R.  Co.  v.  Shearer  (Ky.),  20  Am.  & 
Eng.  R.  Cas.,  N.  S.,  138.  and  foot-note;  5  Rap.  &  Mack's  Dig.  1032 
et  seq.  ;  8  Am.  &  ^xig.  Enc.  L/aw  (2d  Ed. )  421  et  seq. 
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Exceptions  from  superior  court,  Bristol  county;  Charles 
TJ.  Bell,  Judge. 

Action  by  Edmund  Patnoude  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  The  court  directed  a 
verdict  for  defendant,  and  plaintiff  brings  exceptions.  Over- 
ruled. 

L.  Le  B.  Holmes,  for  plaintiff. 

F.  A.  Farnham  and  F.  S.  Hall,  for  defendant. 

HOLMES,  C.  J.  This  is  an  action  for  injuries  caused  by 
the  plaintiff's  horse  taking  fright' at  an  electric  car  covered 
with  white  canvas  and  resting  on  a  flat  car  which  stood  on  the 
defendant's  track  near  the  highway.  At  the  trial  the  presid- 
ing judge  took  the  case  from  the  jury  on  the  ground  that  at 
the  time  of  the  accident  the  car  was  in  charge  of  a  street 
railway  company  to  which  it  was  to  be  delivered  and  that  its 
conduct  was  the  proximate  cause  of  the  injury.  The  plain- 
tiff excepted. 

The  street  railway  company  had  agreed  with  the  defendant 
to  unload  the  car  at  this  point  in  order  to  move  it  across  the 
street  to  the  street  railway  car  barn.  To  that  end  it  had  to 
take  down  the  defendant's  fence  between  the  railroad  track 
and  the  highway,  and  this  was  expected  by  the  defendant. 
The  fence  was  about  eight  feet  high  and  while  it  stood  par- 
tially screened  the  car  from  the  street.  At  the  time  of  the 
accident  it  had  been  taken  down  and  the  street  railway  com- 
pany's men  were  at  work  preparing  to  unload  the  car. 

If  the  horse's  fright  was  due  to  the  car's  being  covered 
with  white  canvas,  although  it  seems  to  have  been  fastened 
tightly  so  as  not  to  flap,  that  was  a  transitory  condition  of 
the  car  which  could  have  been  changed  by  the  street  railway 
company  in  five  minutes  after  it  took  charge,  if  it  had  seen 
fit.  Under  such  circumstances  if  any  one  is  liable  it  is  the 
person  in  control.  No  doubt  a  landowner  may  be  answerable 
for  a  nuisance  on  his  land,  notwithstanding  the  fact  that  it 
is  put  there  by  some  one  else  or  is  under  another's  command. 
Inhabitants  of  Rockport  v.  Rockport  Granite  Co.,  177  Mass. 
246,  58  N.  E.  1017.  But  not  every  transitory  source  of  dan- 
ger is  within  this  principle.  177  Mass.  255,  58  N.  E.  1018. 
A  certain  degree  of  permanence  is  part  of  the  conception  of  a 
nuisance.  Com.  v.  Patterson,  138  Mass.  498,  500;  Com.  v. 
Hayes,  150  Mass.  506,  508,  23  N.  E.  216  ;  Reedie  v.  Railway 
Co.,  4  Exch.  244,  257. 

But  we  need  not  stop  here.  If  the  cause  of  the  fright  was 
the  car,  irrespective  of  its  covering,  and  if  we  suppose  that 
any  one  could  be  held  liable  for  that,  still  the  defendant  can- 
not be  held.  All  the  conditions  were  transitory.  All  were 
in  the  control  of  the  street  railway  company.  It  would  be 
absurd  to  say  that  the  unloading  of  the  car  at  the  place  con- 
templated by  the  defendant  could  not  have  been  managed  so 
as  to  avoid  frightening  horses,  or  that   it   necessarily  was 
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unlawful.  The  street  railway  company  alone  determined 
what  precautions  should  be  taken.  The  danger  was  not  of 
such  imminence  and  magnitude  that  the  defendant  was  bound 
at  its  peril  to  see  that  due  care  was  used.  The  case  is  not 
within  the  principle  of  Wetherbeev.  Partridge,  175  Mass.  185, 
55  N.  E.  894,  78  Am.  St.  Rep.  486,  where  the  contract  was 
taken  to  conteniplate  blasting  within  a  few  feet  of  the  plain- 
tiff's house,  any'  more  than  of  Inhabitants  of  Rockport  v. 
Rockport  Granite  Co.,  177  Mass.  276,  58  N.  E.  1017,  where 
the  defendant  allowed  a  relatively  permanent  derrick  to  be 
maintained  upon  its  land.  '  It  more  nearly  resembles  Boomer 
V.  Wilbur,  176  Mass.  482,  57  N.  E.  1004,  where  a  contractor 
was  mending  a  chimney  and  dropped  brick  and  mortar  into  the 
street.  Whether  we  should  agree  with  the  opinion  expressed 
in  HoUiday  v.  Telephone  Co.  [1899]  2  Q.  B.  392,  that  an 
explosion  of  a  safety  lamp  in  the  highway  scattering  melted 
solder,  was  on  the  other  side  of  the  line,  it  is  unnecessary  to 
decide. 

In  putting  our  decision  upon  the  ground  on  which  we 
have  placed  it,  we  do  not  wish  to  be  taken  to  intimate  that 
if  the  plaintiff  brings  another  action  against  the  street  railway 
company  he  can  succeed.  Suppose  it  to  be  admitted  that  the 
car  was  an  object  likely  to  frighten  horses,  the  question  re- 
mains whether  having  it  where  it  was  and  as  it  was  upon  the 
defendant's  land  was  a  legal  wrong  to  the  plaintiff.  As  in 
many  cases,  perhaps  it  might  be  said  in  all,  two  principles  or 
social  desiderata  present  themselves,  each  of  which  it  would 
be  desirable  to  carry  out  but  for  the  other,  but  which  at  this 
point  come  into  conflict.  It  is  desirable  that  as  far  as  possi- 
ble people  should  be  able  to  drive  in  the  streets  without  their 
horses  beiner  frightened.  It  also  is  desirable  that  the  owners 
of  land  should  be  free  to  make  profitable  and  otherwise  inno- 
cent use  of  it.  More  specifically,  it  is  desirable  that  a  railroad 
company  should  be  free  to  use  its  tracks  in  any  otherwise  law- 
ful way  for  the  carriage,  incidental  keeping  and  final  delivery 
of  anv  lawful  freight.  A  line  has  to  be  drawn  to  separate  the 
domains  of  the  irreconcilable  desires.  Such  a  line  cannot  be 
drawn  in  general  terms.  We  assume  for  the  purposes  of  the 
argument  that  some  uses  of  land  might  be  imagined  which- 
would  be  held  unlawful  solely  because  of  their  tendency  to 
frighten  horses.  Brown  v.  Railway  Co.,  22  Q.  B.  Div.  391; 
House  V.  Metcalf,  27  Conn.  631,  640:  Knight  v.  Manufactur- 
ing Co.,  38  Conn.  438,  442,  9  Am.  Rep.  406.  Others  would 
be  held  lawful  no  matter  how  many  horses  they  frightened. 
There  is  no  doubt  that  an  ordinary  wooden  building  is  lawful, 
even  if  painted  white.  Most  of  us  are  inclined  to  think,  as  at 
present  advised,  that  a  similar  structure  is  equally  privileged 
when  it  is  on  wheels,  and  that  it  is  not  less  so  when  the  white- 
ness is  due  to  a  wrapper  which  does  not  flap  in  the  wind. 
Most  of  us  regard  the  question  as  not  too  delicate  to  be  within 
our  competence  to  decide  without   the  aid  of  a  jury.     See 


AmA^ng  PRIGHTKNIKQ  HORSES  863 

RCaa 

Coleman  v.  Wrightsville  &  T,  R.  Co 

Flint  V.  Railroad  Co.,  no  Mass.  222;  Lamb  v.  Railroad  Co., 
140  Mass.  79,  2  N.  E.  932,  54  Am.  Rep.  449;  Gilbert  v.  Rail- 
way Co.,  SI  Mich.  488,  16  N.  W.  868,  47  Am.  Rep.  S92; 
Simkin  v.  Railway  Co.,  21  Q.  B.  Div.  453;  i  Bevin.  Neg. 
(2d  Ed.)  519. 

In  view  of  our  decision  the  question  of  evidence  becomes 
immaterial. 

Exceptions  overruled. 


COLBMAN   V.    WRIGHTSVILLB  &   T.  R.  CO. 

{Supreme  Court  of  Georgia^  Dec,  12,  /go/,) 

[40  S.  E.  Rep.  247.] 

Liability  for  Frin^htening  Team  on  Side  Traclc  as  AfFected  by  Speed  and 
Failure  to  Give  Crossing  Signals.* 
A  railroad  company  is  under  no  duty  to  a  person  unloading  mer- 
chandise from  a  car  on  a  side  track  to  a  wagon,  to  which  a  horse  is 
hitched,  to  comply  with  the  requirements  of  Civ.  Code,  {  2224, 
respecting  the  giving  of  signals  and  checking  the  speed  of  the  train 
before  reaching  a  public  crossing. 

Failure  to  Warn  Persons  near  Track  of  Approach  of  Train  Must  Be 
Proximate  Cause. 
While,  under  some  circumstances,  a  railroad  company  may  be  under 
a  duty  to  warn  a  person  who  is  near  its  track,  by  its  permission,  of 
the  approach  of  a  train,  the  failure  to  do  so  in  the  present  case  did 
not  authorize  a  recovery,  because  it  is  manifest  from  the  evidence 
that  the  omission  to  give  such  a  warning  was  not  the  proximate  cause 
of  the  plaintiff's  injuries.  See  Douglas  v.  Railway  Co.,  14  S.  B. 
616,  88  Ga.  282. 

Frightenins;  Horses — Emission  of  Steam  from  Approaching  Engine 
Must  Be  Unusual  and  Unnecessary. 
Where  the  proximate  cause  of  an  injury  received  by  a  person  from 
a  plunging  horse,  which  took  fright  at  an  approaching  train,  was 
the  noise  made  by  the  emission  of  steam  by  the  engine  of  the  train, 
the  railroad  company  will  not  be  liable  in  damages  to  the  person  so 
injured,  unless  it  appears  that  the  noise  was  *' unusual  and  unneces- 
sary'* at  the  time  when  and  place  where  it  was  made.  Hill  v.  Rail- 
road Co.,  28  S.  E.  631,  101  Ga.  66,  68  (1),  and  cases  cited;  Railway 
Co.  V,  Po-1,  34  S.  B.  141,  108  Ga.  808,  and  cases  cited. 

Case  at  Bar. 

While,  in  the  present  case,  the  plaintiff  introduced  evidence  tending 
to  show  that  it  was  unusual  to  emit  steam  from  the  engine  at  the 
time  when  and  the  place  where  it  was  emitted,  there  was  no  evidence 
from  which  a  jury  could  have  inferred  that  the  noise  so  made  was 
unnecessary;  and,  this  being  the  only  theory  presented  by  the  decla- 
ration upon  which  a  recovery  would  have  been  warranted,  there  was 
no  error  in  granting  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Dublin ;  J.  T.  Adams,  Judge. 

Action  by  E.  W.  Coleman  against  the  Wrightsville  &  Ten- 
nille  Railroad  Company.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Affirmed. 

♦See  Philadelphia  &  B.  C.  R.  Co.  v.  Holden  (Md.),  22  Am.  &  Eng. 
R.  Cas.,  N.  S.,  191,  and  note,  199  et  seq. ;  preceding  case  and  foot- 
note. 
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Hardeman,  Davis,  Turner  &  Jones  and  Griner  &  Baldwin, 
for  plaintiff  in  error. 

A,  F.  Daley,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 


Central  op  Georgia  Ry.  Co.  v.  Black. 

{Supteme  Court  of  Georgia,  Dec.  i2y  igoi,) 
[40  S.  B.  Rep.  247.] 

Liability  Where  Horse  Is  Frightened  by  Usual  and  Necessary  Noise.* 
It  plainly  appearing  from  the  evidence  that  the  proximate  cause  of 
the  plaintiff's  injury,  which  resulted  to  her  from  being  thrown  from 
a  wagon,  the  horse  hitched  to  which  became  frightened  and  ran  away, 
was  a  noise  made  from  falling  timbers  with  which  a  car  on  the 
defendant's  track  was  being  loaded,  and  it  not  appearing  that  the 
noise  so  made  was  ^^unusual  and  unnecessary,"  a  recovery  against 
the  defendant  was  unwarranted,  irrespective  of  the  question  whether 
or  not  the  persons  loading  the  car  were  to  be  properly  regarded  as 
the  agents  of  the  defendant.  Coleman  v.  Railroad  Co.,  114  Ga.  — , 
40  S.  K.  247,  and  cases  cited. 

Sanne — Sufficiency  of  Evidence. 

The  evidence  did  not  warrant  the  verdict,  and  the  court  should  have 
granted  a  new  trial  on  this  ground,  without  regard  to  the  merit  of 
the  special  assignments  of  error  made  in   the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Putnam  county;  Jno.  C.  Hart, 
Judge. 

Action  by  S.  C.  Black  against  the  Central  of  Georgia  Rail- 
way Company.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant brings  error.     Reversed. 

Lawton  &  Cunningham  and  H.  W.  Johnson,  for  plaintiff  in 
error. 
W.  F.  Jenkins  &  Son,  for  defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 


Michigan  Cent    R.  Co.  v.  Pere  Marquette  R.  Co. 

{Supreme  Court  of  Michigan,  Oct,  /,  igor.) 
[87N.  W.  Rep.  271.] 

Contract  Construed  as  Conveying  Right  of  User  and  Not  of  Ownership. 

A  railroad  company  granted  to  another  the  right  in  perpetuity  to 
use  in  common  with  it  the  former's  road  from  S.  to  its  junction  with 
grantee's  road,  and  its  station  grounds  in  S.  The  contract  provided 
that  each  party  might  do  a  local  freight  and  passenger  business  on 
such  road,  the  grantee  not  to  charge  less  for  such  business  than  the 
grantor;  and  that  the  grantee  should  not  receive  freight  in  S.  to  be 
transported  east  of  a  certain  point,  or  to  be  delivered  to  connecting 
lines  at  either  of  those  places,  nor   receive    freight   from   connecting 

*See  preceding  case  and  foot-note. 
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lines  to  be  delivered  at  S. :  held,  that  the  right  conveyed  was  that  of 
user,  and  not  of  ownership,  and  the  relation  between  the  parties  was 
that  of  lessor  and  lessee. 

Same. 

Where  such  contract  provided  that,  in  case  of  the  "construction"  of 
the  grantee's  road  eastward  of  a  certain  point,  there  should  be  no 
restriction  on  the  business  which  might  be  done  over  such  road,  a 
purchaser  of  the  grantee's  road,  whose  S3'steni  extends  east  of  such 
point,  is  not  entitled  to  use  the  road  free  from  the  restrictions  of  the 
contract. 

Same — Not  Void  as  against  Public  Policy.* 

The  restrictions  in  tlie  grant  as  to  receiving  and  shipping  freight 
do  not  render  the  contract  void  as  against  public  policy. 

Appeal  from  circuit  court,  Saginaw  county,  in  chancery; 
Emmet  L.  Beach,  Judge. 

Suit  by  the  Michie:an  Central  Railroad  Company  against  the 
Pere  Marquette  Railroad  Company  for  an  injunction  restrain- 
ing defendant  from  receiving:  freight  on  grounds  made  com- 
mon by  agreement.  From  a  decree  dismissing  the  bill, 
complainant  appeals.     Reversed. 

The  Saginaw  Valley  &  St.  Louis  Railroad  Company  was 
organized  in  1871  to  construct,  o)vn,  and  operate  a  railroad 
from  the  city  of  East  Sat^inaw,  which  was  situated  on  the  east 
side  of  the  Saginaw  river,  through  the  city  of  Saginaw,  which 
was  situated  on  the  west  side  of  the  river,  to  St.  Louis,  in  the 
county  of  Gratiot,  a  distance  of  34  miles.  The  company  con- 
structed its  roid  from  St.  Louis  to  the  junction  with  the  Jack- 
son, Lansing  &  Saginaw  Railroad  at  a  point  about  five  miles 
south  of  the  city  of  Saginaw.  The  Jackson,  Lansing  & 
Saginaw  Railroad  ran  from  the  point  of  junction  to  and 
through  the  city  of  Saginaw,  forming  a  junction  with  the  Flint 
&  Pere  Marquette  Railway  Company's  road  at  a  point  called 
the  **Y''  north  of  the  city  of  Saginaw.  A  temporary  arrange- 
ment was  made,  by  which  the  Saginaw  Valley  &  St.  Louis 
Railroad  Company  ran  its  freight  and  passenger  trains  from 
said  junction  with  the  Jackson.  Lansing  &  Saginaw  Railroad 
over  that  road  into  the  city  of  Saginaw,  and  used  the  station 
grounds,  depots,  and  stations  for  the  transaction  of  its  busi- 
ness, and  it  ran  its  passenger  trains  into  the  city  of  East 
Saginaw  by  way  of  said  Y  where  the  Jackson,  Lansing  & 
Saginaw  Railroad  and  the  Flint  &  Pere  Marquette  Railway 
connected  north  of  the  city  of  Saginaw.  This  arrangement 
continued  until  the  2d  of  April,  1878.  At  that  date  the  Jack- 
son, Lansing  &  Saginaw  Railroad,  which  was  being  operated 
by  the  Michigan  Central  Railroad  Company  was  the  only  rail- 
road running  into  the  city  of  Saginaw,  except  the  road  of  the 
Flint  &  Pere  Marquette  Railway  Company,  which  extended 
west  across  the  state  to  Ludington,  north  to  Bay  City,  and 
eastwarl  connecting  with  Detroit.     At   that  date — the  2d  day 

*3ee  generally.  East  St.  I^ouis  Connecting  Ry.  Co.  v,  Jarvis  (C.  C. 
A.),  15  Am.  &  Eni;^.  R.  Cas.,  N.  S.,  459,  and  notes,  476  et  seq. ;  6 
Rap.  &  Mack's  Dig.  212  et  seq. ;  3  Id.  237  et  seq. 

23  (N  s)  A  &  E  R  Cas— 55 
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of  April,  1878 — the  right  of  the  Saginaw  Valley  &  St.  Louis 
Railroad  Company  to  use  said  track  of  the  Jackson,  Lansing 
&  Saginaw  Railroad  Company  from  said  junction  south  of  the 
city  of  Saginaw  had  expired,  and  it  had  become  necessary 
either  to  make  a  permanent  arrangement  for  such  use,  or  to 
itself  build  a  separate  road  ''from  the  point  of  juncture  to 
Saginaw  and  the  point  of  connection  with  the  Flint  &  Pere 
Marquette  road  for  an  eastern  connection."  To  avoid  the 
necessity  of  building  such  road  by  the  Saginaw  Valley  &  St. 
Louis  Railroad  Company,  and  in  the  place  thereof  to  make 
provision  for  the  permanent  use  by  it  of  the  Jackson,  Lansing 
&  Saginaw  Railroad,  the  contract  which  is  the  subject  of  con- 
troversy in  this  suit  was  made  between  the  Saginaw  Valley  & 
St.  Louis  Railroad  Company  of  the  first  part,  and  the  Mich- 
igan Central  Railroad  Company  and  the  Jackson,  Lansing  & 
Saginaw  Railroad  Company,  of  the  second  part,  and  John  N. 
Dennison  and  James  F.  Joy,  trustees  of  the  bondholders  whose 
bonds  were  secured  by  mortgage  of  the  Jackson,  Lansing  & 
Saginaw  Railroad  Company,  of  the  third  part.  The  con- 
tract recites  that  the  Saginaw  Valley  &  St.  Louis  Railroad 
Company  had  been  using  the  track  of  the  Jackson,  Lansing  & 
Saginaw  Railroad  Company  from  the  junction  five  miles  south 
of  Saginaw,  and  also  the  station  grounds  of  the  said  last-named 
company  at  Saginaw,  and  ''the  time  of  its  right  to  use  the 
same  had  expired,  and  it  had  become  necessary  to  make  a 
permanent  arrangement  for  such  use,  or  allow  the  said  com- 
pany to  build  a  separate  road  from  the  point  of  juncture  to 
Saginaw  and  the  point  of  connection  with  the  Flint  &  Pere 
Marquette  road  for  an  eastern  connection;  and  whereas,  to 
build  another  and  parallel  road,  and  prepare  other  station 
grounds  and  buildings,  when  the  same  track  and  station  grounds 
are  not  only  adequate,  but  may  be  best  used  by  both  com- 
panies, saving  an  outlay  of  capital  to  the  one,  and  making 
available  and  yielding  a  revenue  to  the  other,  on  the  property 
used  by  it  jointly,  by  as  much  as  is  saved  to  the  other  in  cap- 
ital or  revenue ;  and  whereas,  it  is  doubly  for  the  benefit  of  all 
parties  that  there  should  be  an  arrangement  for  such  joint  use 
on  proper  terms,  and  equally  as  much  to  the  bondholders  of 
the  Jackson,  Lansing  &  Saginaw  Railroad  Company  as  any 
other  party*  and  possibly  much  more;  and  whereas,  the  said 
Saginaw  Valley  &  St.  Louis  Railroad  Company  has  offered 
for  such  use,  permanently,  to  be  paid  in  cash  down,  forty 
thousand  dollars,  and  to  be  invested  in  the  purchase  and  can- 
cellation of  the  consolidated  bonds  of  the  Jackson,  Lansing  & 
Saginaw  Railroad  Company,  which  series  of  bonds  of  that 
company  can  be  bought  at  the  largest  discount,  thus  canceling 
the  largest  amount  of  debt  with  the  money ;  and  whereas,  said 
terms  have  been  accepted  by  the  Michigan  Central  Railroad 
Company,  lessees  of  the  Jackson,  Lansing  &  Saginaw  Railroad 
Company,  and  it  is  clearly  for  the  interest  of  all  parties  con- 
cerned that  the  plan  should   be  carried  into  efiect,*' — it  was 
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thereupon  agreed  that  the  said  first  party  pay  in  cash  to  the 
parties  of  the  second  part  the  sum  of  $40,000  in  consideration 
of  the  rights  and  privileges  therein  and  thereby  granted  and 
secured  by  the  second  and  third  parties  to  the  first  party,  and 
in  consideration  of  said  sum  said  second  and  third  parties  did 
give,  grant,  sell,  and  convey  to  the  said  first  party,  ''and  to  its 
successors  and  assigns,  and  to  the  successors  and  assigns  of  its 
railroad,  in  whatever  form  the  assignment  may  be  made,  and 
to  the  lessees  thereof,  without  further  charge,  the  right  in 
perpetuity  to  use  in  common,  except  as  otherwise  provided 
herein,  with  the  said  parties  of  the  second  part,  or  either  of 
them,  which  may  for  the  time  being  be  in  possession  thereof, 
or  either  of  their  successors  or  assigns  or' lessees,  in  whatever 
form  the  said  assignment  or  leases  may  be  made,  all  the  rail- 
road, bridges,  superstructures,  railroad  tracks,  side  tracks, 
right  of  way,  switches,  turntables,  buildings,  round  houses, 
engine  houses,  freight  houses,  freight  offices,  water  tanks  and 
water  therefrom,  depots  and  depot  buildings,  docks  and 
grounds  of  the  railroad  of  the  Jackson,  Lansing  &  Saginaw 
Railroad  Company,  and  now  owned  and  occupied  by  the  said 
second  parties,  or  one  of  them,  and  which  may  hereafter  be 
constructed  by  either  of  them,  between  or  from  and  including 
the  junction  of  the  Saerinaw  Valley  &  St.  Louis  Railroad  with 
the  Jackson,  Lansing  &  Saginaw  Railroad  south  of  the 
Tittabawassee  river  to,  in,  and  through  the  city  of  Saginaw, 
and  to  and  including  the  Y  connections  and  junctions  formed 
or  to  be  hereafter  made  at  the  crossing  of  the  Jackson,  Lans- 
ing &  Saginaw  Railroad  and  the  Flint  &  Pere  Marquette  Rail- 
road north  of  the  city  of  Saginaw,  with  the  right  also  to  the 
said  party  of  the  first  part  at  any  time  to  construct  and  main- 
tain one  or  more  turnofis,  switches,  sidings,  side  tracks,  and 
main  tracks  for  its  road  or  business,  with  the  necessary 
switches  from  the  road  of  the  said  second  parties  at  any  points 
which  the  said  first  party  may  choose  for  the  purpose  of  ex- 
tending the  road  of  the  first  party  or  for  forming  connections 
with  other  roads,  or  for  transacting  and  promoting  its  busi- 
ness. *  *  *  The  said  first  party  shall  have  the  right  to 
use  for  its  trains  the  Y  and  other  connections  made,  or  that 
may  be  hereafter  made,  to  connect  the  Jackson,  Lansing  & 
Saginaw  Railroad  with  that  of  the  Flint  &  Pere  Marquette 
Railroad  Company,  and  to  pass  thereon  with  its  engines,  cars, 
and  tenders  from  one  of  said  roads  to  the  other.  *  *  *  In 
the  movement  of  trains  the  trains  and  cars  of  each  party 
shall  be  upon  the  same  footing,  and  in  all  respects  equal  in 
rights,  with  the  trains  of  the  same  class  of  the  other  party. 
Tne  trains  of  the  said  first  party  which  carry  mails,  also  trains 
having  passenger  and  baggage  cars,  though  freight  cars  may 
be  connected  therewith,  shall  be  classed  as  passenger  trains, 
and  rank  as  first-class  trains,  and  have  the  usual  right  of  pre- 
cedence over  the  freight  trains  of  either  party.  Each  party 
shall  make  its  own  time-tables,  consulting  with  the  other,  so 
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that  there  may  be  no  conflict  between  them,  with  a  view  to 
promote  and  facilitate  the  movement  of  the  trains  of  each 
without  interfering  with  the  time  of  either.  Should  it  be 
found  necessary  at  any  time  by  either  party,  in  order  to  make 
the  proper  connections  with  the  trains  of  connecting  roads, 
to  make  time-tables  which  render  the  passage  of  its  trains 
over  the  common  property  difficult  or  inconvenient  on  account 
of  the  time-tables  of  the  other  party,  then  the  necessary  side 
tracks  to  obviate  the  difficulty  and  allow  of  the  passage  of 
trains  and  secure  connections  shall  be  constructed  and  main- 
tained at  the  expense  of  said  second  party  adequate  for  the 
purpose.  *  *  *  Each  party  may  do  local  freight  and  pas- 
senger business  upon  the  road  to  be  used  in  common,  but  the 
said  first  party  shall  not  charge  less  for  such  business  than  the 
said  second  party,  and  shall  not  eather  up  or  receive  freight 
on  the  common  grounds  in  the  city  of  Saginaw  to  be  trans- 
ported eastwards  of  East  Saginaw,  or  to  be  delivered  to  any 
roads  connecting  at  the  city  of  Saginaw  or  East  Saginaw,  nor 
shall  it  do  any  switching  of  cars  to  or  from  connecting  roads 
at  those  cities,  or  either  of  them,  whether  loaded  or  empty, 
or  between  the  city  of  Saginaw  and  East  Saginaw,  nor  receive 
freight  from  connecting  routes  east  to  deliver  at  Saginaw 
City.  But  this  clause  and  these  restrictions  shall  not  be  con- 
strued to  interfere  with  running  its  own  trains,  or  doing  its 
own  business  to  and  from  its  road  south  and  west  of  the  city 
of  Saginaw  to  and  from  East  Saginaw,  or  any  connecting  rail- 
road at  either  of  said  cities  with  which  it  may  interchange 
freight  or  passengers,  nor  to  interfere  with  the  first  party  in 
doing  any  business  which  it  may  do  wholly  on  its  own  road  as 
now  constructed  or  as  it  may  be  hereafter  constructed,  nor 
from  receiving  freight  in  either  of  said  cities  for  delivery  in 
the  other  city  which  is  strictly  local  freight,  nor  in  case  of  the 
construction  of  its  road  eastward  of  East  Saginaw  shall  there 
be  any  restriction  upon  the  business  which  may  be  done  over 
such  road.  *  *  *  Any  failure  to  perform  the  terms  of  this 
contract  by  either  party  shall  not  work  a  forfeiture  of  the 
contract,  but  such  failure  shall  be  compensated  in  damages." 
Upon  the  hearing  a  stipulation  of  facts  was  made,  of  which 
the  following  is  an  abbreviated  statement,  taken  from  brief 
of  complainant:  A  branch  of  the  road  of  said  Bay  City  Com- 
pany was  extended  to  the  cities  of  Saginaw  and  East  Saginaw, 
and  came  into  the  possession  of  said  Central  Company,  and 
that  company  has  since  possessed  and  operated  the  same. 
About  the  year  1880.  by  foreclosure  and  organization  pro- 
ceedings taken  in  pursuance  of  the  statutes  of  this  state,  the 
property,  railroad,  and  franchises  of  the  said  Flint  Company 
were  acquired  and  became  vested  in  the  Flint  &  Pere  Mar- 
quette Railway  Company,  hereinafter  called  the  **F.  &  P.  M. 
Co.,"  which  latter  company  was  dulv  organized  under  the 
laws  of  the  state  of  Michigan,  and  which  company  thereafter 
owned,  possessed,  and  operated  the  said  railroad  and  railroad 
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lines  of  the  said  Flint  &  Pere  Marquette  Railway  Company. 
The  said  F.  &  P.  M.  Co.  also  afterwards  acquired  and  operated 
a  railroad  extending  from  the  cities  of  Saginaw  and  East 
Saginaw  eastward  to  the  city  of  Port  Huron,  and  extended 
and  operates  its  road  to  the  city  of  Detroit,  and  to  the  city  of 
Toledo,  in  the  state  of  Ohio.  The  defendant,  the  Pere  Mar- 
quette Railway  Company,  was  recently  organized  under  the 
general  railroad  laws  of  this  state  for  the  purpose  of  construct- 
ing, owning,  and  acquiring  by  purchase  or  otherwise  a  rail- 
road, and  operating  the  same  under  and  in  pursuance  of  the 
general  railroad  law;  has  become  the  owner  by  purchase  of 
the  road  so  constructed  by  the  said  Saginaw  Valley  &  St. 
Louis  Railroad  Company,  with  all  its  rights,  franchises,  and 
privileges,  and  o(  the  said  several  lines  of  road  so  formerly 
owned  by  the  said  F.  &  P.  M.  Co.,  including  the  said  road 
from  the  city  of  Saginaw  to  the  city  of  Port  Huron,  which 
there  connects  with  the  road  of  the  Grand  Trunk  Railroad 
Company  of  Canada,  which  latter  road  extends  eastward  to 
the  city  of  Buffalo;  and  said  defendant  company  has  also 
acquired  the  roads  formerly  owned  by  the  Detroit,  Grand 
Rapids  &  Western  Railroad  Company,  and  the  Chicaga  & 
West  Michigan  Railroad  Company,  respectively,  and,  in  con- 
nection with  the  roads  which  it  acquired  from  the  said  Flint 
&  Pere  Marquette  Railway  Company,  extending  from  said 
city  of  Saginaw  to  the  city  of  Ludington,  on  Lake  Michigan, 
owns  and  operates  steamboats  and  ferries  by  which  it  makes 
connection  with  the  cities  of  Milwaukee  and  Manitowoc,  in 
the  state  of  Wisconsin,  and  with  railroads  connecting  with- 
said  cities.  One  of  the  roads  acquired  by  the  Pere  Marquette 
Company  from  said  F.  &  P.  M.  Co.  extends  to  Bay  City,  and 
there  connects  with  the  road  of  the  Detroit  &  Mackinac  Rail- 
road Company,  which  extends  to  the  city  of  Alpena.  The 
defendant,  under  its  purchase  from  said  F.  &  P.  M.  Co.,  pos- 
sesses and  operates  as  its  own  a  railroad  extending  north- 
easterly from  the  city  of  Saginaw  to  Port  Austin.  The  roads 
so  owned  and  purchased  by  said  defendant  are  operated  as  a 
svstem,  of  which  the  road  so  formerly  owned  by  said  Saginaw 
Company  constitutes  a  part.  Since  April  2,  1878,  a  railroad 
has  been  constructed  from  Bay  City  through  the  present  city 
of  Saginaw  southerly  to  Durand,  where  it  connects  with  the 
railways  of  the  Detroit,  Grand  Haven  &  Milwaukee,  the  Ann 
Arbor,  and  the  Chicago  &  Grand  Trunk  Railway  Companies. 
That  it  is  operated  in  connection  with  the  said  Chicago  & 
Grand  Trunk  Railway,  and  by  that  means  forms  a  continuous 
line  east  and  west  from  Durand,  and  by  said  connections  at 
Durand  affords  means  of  transportation  to  the  east  by  way  of 
Detroit,  to  the  south  by  way  of  Toledo,  and  to  the  west  by 
way  of  Chicago.  The  only  stations  on  defendant's  Saginaw 
Detroit  line  reached  by  complainant's  road  are  Delray  and 
Detroit;  on  its  Saginaw-Toledo  road.  Wayne,  Carrolton,  and 
Toledo;  on   its    Saginaw- Port   Huron  road,    Vassar;  on   its 
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Saginaw- Port  Austin  road,  Reese.  That  on  these  roads  of 
defendant  there  are  stations  reached  by  no  other  road.  At 
the  time  the  contract  was  made,  the  Jackson,  Lansing  & 
Saginaw  Railroad  was  the  only  railroad  running  into  the  city 
of  Saginaw.  The  railroad-  connection  between  the  cities  of 
Saginaw  and  East  Saginaw  was  by  the  junction  of  the  Jack- 
son, Lansing  &  Saginaw  Railroad  with  the  Flint  &  Pere 
Marquette  Railroad  at  the  Y  mentioned  in  the  contract;  and 
under  a  temporary,  informal  arrangement  in  that  regard 
with  the  Jackson,  Lansing  &  Saginaw  Company  the  Saginaw 
Valley  &  St.  Louis  Company  ran  its  passenger  trains  into  the 
city  of  East  Saginaw  by  the  way  of  said  junction.  In  the  city 
of  Saginaw  there  were  and  are  two  depot  stations  for  the 
receipt  of  passengers  and  freight,  belonging  to  the  Jackson, 
Lansing  &  Saginaw  Company,  at  which,  under  the  temporary, 
informal  arrangement  mentioned  above,  passengers  and  freight 
were  received  by  the  Saginaw  Valley  &  St.  Louis  Railroad 
Company.  A  side  track  of  the  Jackson,  Lansing  &  Saginaw 
Railroad  ran,  and  still  runs,  from  the  main  line  to  various 
mills  and  factories  to  reach  the  business  carried  on  there,  and 
the  Saginaw  Valley  &  St.  Louis  Company  never  constructed 
or  used  any  other  railroad  between  the  junction  south  of  the 
Tittabawassee  river  and  the  said  junction  at  the  Y  north  of 
the  city  of  Saginaw.  Said  temporary,  informal  arrangement 
was  superseded  by  said  contract,  and  the  use  of  the  track  of 
said  Jackson,  Lansing  &  Saginaw  Railroad  Company  by  the 
Saginaw  Valley  &  St.  Louis  Railroad  Company  was  thereafter 
under  an  insubordination  to  the  terms  of  said  contract.  Long 
before  the  purchase  of  the  Flint  &  Pere  Marquette  Railroad 
Company  by  the  Pere  Marquette  Railroad  Company,  said 
Flint  &  Pere  Marquette  Railroad  Company  had  constructed 
tracks  from  its  main  line  to  many  of  the  industries  formerly 
reached  only  by  said  Jackson,  Lansing  &  Saginaw  Railroad, 
to  reach  the  business  carried  on  there.  After  the  purchase  oif 
the  Saginaw  Valley  &  St.  Louis  Railroad  and  the  Flint  & 
Pere  Marquette  Railroad  by  the  Pere  Marquette  Railway 
Company,  a  connection  was  made  between  the  Jackson, 
Lansing  &  Saginaw  Railroad  and  the  Belt  Line  of  the  old 
Flint  &  Pere  Marquette  Railroad  Company's  road  at  a  point 
south  of  the  depot  of  the  Jackson,  Lansing  &  Saginaw  Rail- 
road Company,  situated  in  the  old  city  of  Saginaw,  now 
Saginaw,  West  Side,  and  since  some  time  about  June  i,  1900, 
all  of  the  passenger  trains  and  most  of  the  freight  trains  of 
the  Pere  Marquette  Railroad  Company  operated  over  the 
road  of  the  old  Saginaw  Valley  &  St.  Louis  Railroad  Com- 
pany have  been  operated  over  the  Belt  Line,  and  none  of  the 
passenger  trains  of  the  Pere  Marquette  Railroad  Company 
now  stop  at  either  of  the  depots  in  the  city  of  Saginaw  of  the 
Jackson,  Lansing  &  Saginaw  Railroad  Company.  The  bill 
alleges  that  it  is  the  intent  of  the  defenciant  to  gather  up  freight 
for  transportation  from  the  cities  of  Saginaw  and  East  Saginaw, 
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or  to  be  delivered  to  the  roads  so  formerly  owned  by  said 
Flint  Company;  that  such  conduct  is  in  violation  of  the  agree- 
ment; and  prays  that  the  defendant  be  enjoined  from  so 
doing. 

The  defendant  sets  forth  its  contention  in  its  answer  as  fol- 
lows: ''This  defendant  respectfully  contends  that  it  was  con- 
templated by  said  agreement  of  April  2,  1878,  that  thereafter 
the  owner  of  the  Saginaw  Valley  &  St.  Louis  Railroad  would 
or  might  also  own  a  railroad  extending  east  beyond  the  cities 
of  Saginaw  and  East  Saginaw,  and  in  this  manner  a  contin- 
uous line  of  railroad  be  owned  and  operated  by  the  same  rail- 
road, which  company  might  be  either  said  Saginaw  Valley  & 
St.  Louis  Railroad  Company  or  some  other  company  which 
should,  from  or  under  said  Saginaw  Valley  &  St.  Louis  Rail- 
road Company,  become  the  owner  and  possessor  of  the  said 
railroad  of  said  last-named  company,  and  of  the  rights  and 
privileges  granted  to  said  company  by  said  airreement ;  and 
it  was  not  the  intent  or  purpose  of  said  agreement  to  prevent 
or  forbid  said  railroad  company  owning  or  operating  such  con- 
tinuous line  of  railroad  from  gathering  up,  accepting,  or 
receiving  freight  upon  said  common  ground  mentioned  in  said 
bill  of  complaint  for  transportation  and  from  transporting  the 
same  over  said  continuous  line  of  road  to  the  east  of  said 
cities,  but,  on  the  contrary,  it  was  the  purpose  and  intent 
of  said  agreement  to  provide  for  and  permit  the  gathering  up, 
accepting,  and  receiving  such  frieght  on  said  common  ground 
for  transportation  and  to  be  transported  over  said  line  of  rail- 
road to  the  east  of  said  cities;  and  this  defendant  respectfully 
submits  that  said  agreement  does  permit  and  provide  therefor. 
This  defendant  claims  that  it  has  the  right,  and  that  under 
the  laws  of  this  state  it  is  its  duty,  to  accept  whatever  freight 
shall  be  tendered  to  it  at  the  proper  places  for  receiving  freight 
upon  and  along  the  portion  of  railroad  which  is  the  subject  of 
controversy  in  this  suit,  being  that  portion  of  railroad 
described  in  said  agreement  of  April  2,  1878,  leased  to  said 
Saginaw  Valley  &  St.  Louis  Railroad  Company,  for  trans- 
portation by  this  defendant  over  any  of  its  lines  of  road ;  and 
that  this  agreement  cannot  properly  be  construed  to  prevent 
or  prohibit  this  defendant  from  accepting  and  receiving  such 
freight  and  transporting  the  same  over  its  lines  of  road  to  the 
eastward,  or  in  any  direction  in  which  its  lines  run;  and  this 
defendant  respectfully  submits  to  this  court  the  determination 
of  its  rights  and  duties  in  the  premises.''  Decree  was  entered 
dismissing  the  bill. 

Watts  S.  Humphrey  (Ashley   Pond,  of  counsel),  for  appel- 
lant. 
Benton  Hanchett,  for  appellee. 

GRANT,  J.  (after  stating  the  facts),  i.  It  is  first  urged  on 
behalf  of  defendant  that  by  the  contract  of  April  2,  1878,  that 
portion  of  the  Jackson,  Lansing  &  Saginaw  Railroad  covered 
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b>  it  was  made  a  part  of  the  road  of  the  Saginaw  Valley  &  St. 
Louis  Railroad  Company,  and  that  it  was  the  design  and 
intent  of  said  contract  to  make  that  portion  of  the  Jackson, 
Lansing  &  Saginaw  Railroad  take  the  place  and  stand  in  the 
stead  of  the  road  which,  by  its  articles  of  association,  the 
Saginaw  Valley  &  St.  Louis  Railroad  Company  was  to  con- 
struct between  St.  Louis  and  East  Saginaw.  Whether  the 
Saginaw  Valley  &  St.  Louis  Railroad  Company  had  complied 
with  its  charter  by  making  this  arrangement  is  a  question  not 
before  us.  This  question  cannot  be  raised  in  a  collateral  pro- 
ceeding. It  could  be  raised  and  determined  only  in  a  pro- 
ceeding brought  by  the  state  to  determine  whether  that 
railroad  corporation  had  complied  with  its  charter.  The  state 
has  not  seen  fit  to  raise  the  question,  and  very  naturally,  be- 
cause probably  the  rights  of  the  public  have  been  as  well  sub- 
served by  the  contract  made  between  the  two  roads  as  it  would 
have  been  by  the  construction  of  a  separate  road.  The  rights 
of  the  parties  must,  therefore,  be  determined  bv  the  contract 
which  they  voluntarily  made.  The  situation  was  this:  The 
Saginaw  Valley  &  St.  Louis  Railroad  Company  desired  to 
avoid  the  construction  and  maintenance  of  a  separate  road  for 
a  distance  of  five  miles,  and  as  well  the  construction  of  sepa- 
rate depots  and  the  purchase  of  depot  grounds.  It  must  do 
this  or  make  a  contract  with  the  Jackson,  Lansing  &  Saginaw 
Railroad  Company.  The  former  could  not  compel  the  use  of 
the  latter*s  road  and  depots.  The  latter  was  willing  to  grant 
a  permanent  use  of  its  road  to  the  former  for  certain  con- 
siderations. These  were  agreed  to.  The  Jackson  road  did 
not  sell  to  the  Saginaw  Valley  road  any  of  its  real  estate,  but 
granted  only  a  permanent  lease.  To  hold  otherwise  would 
be  doing  violence  to  the  meaning  of  the  plainest  terms.  The 
Saginaw  Valley  road  was  under  no  obligation  to  continue  the 
arrangement,  but  might  at  any  time  construct  its  own  road; 
and  there  is  nothing  in  the  contract  to  prevent  it.  The  rela- 
tion between  the  parties  was  simply  that  of  lessor  and  lessee, 
and  not  that  of  tenants  in  common  of  the  right  of  way.  The 
right  conveyed  was  that  of  user,  and  not  that  of  ownership^ 
2.  It  is  next  urged  that  the  defendant  complied  with  the 
terms  of  the  contract  by  the  purchase  of  the  Saginaw  Valley 
&  St.  Louis  Railroad,  that  the  extension  of  the  Saginaw 
Valley  road  was  the  main  thing  provided  for  in  the  contract, 
and  that  the  purchase  was  equivalent  to  a  construction.  Such 
an  interpretation  would  also  do  violence  to  the  plain  meaning 
of  language.  The  persons  who  prepared  and  executed  this 
contract  on  behalf  of  their  respective  corporations  were  men 
of  education  and  intelligence.  They  are  presumed  to  have 
used  words  in  their  ordinary  and  popular  sense.  Merrick  v. 
Webster,  3  Mich.  274.  Words  may  sometimes  acquire  a  par- 
ticular meaning  according  to  the  usage  of  trade,  or  the 
peculiar  context  in  which  they  are  used.  Such  is  the  case  of 
Seymour  v.  City  of  Tacoma,  6  Wash.  138,  32  Pac.  1077,  where 
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'*An  act  authorizing  cities  and  towns  to  construct  internal  im- 
provements, and  to  issue  bonds  to  pay  therefor"  was  held  to 
include  the  purchase  of  waterworks  and  light  plants  which  had 
been  erected  by  private  enterprise.  The  ordinary  definition 
of  the  word  ^'construct"  is  there  recognized;  but,  when  the 
object  to  be  attained  and  the  language  of  the  act  are  con- 
sidered, it  was  held  that  the  legislature  intended  something 
more  than  the  construction  of  waterworks,  and  conveyed  the 
right  to  municipalities  to  purchase  waterworks  already  in 
existence,  and  necessary  to  carry  out  the  puipose  of  the  law. 
It  is  impossible  to  read  this  contract  without  reaching  the 
conclusion  that  the  word  ** construct'*  was  used  in  its  ordinary 
and  popular  sense.  The  contract  referred  to  the  road  of  the 
Saginaw  Valley  &  St.  Louis  Railroad  Company  **as  now  con- 
structed or  as  it  may  be  hereafter  constructed.  *  *  It  was  clearly 
understood  that  the  road  was  only  constructed  from  St.  Louis 
to  its  junction  with  the  Jackson,  Lansing  &  Saginaw  Railroad, 
five  miles  from  Saginaw.  If  the  Saginaw  Valley  &  St.  Louis 
Railroad  Company  had  let  a  contract  for  the  construction  of 
its  roadbed  from  St.  Loui's  to  Saginaw,  paralleling  the  roadbed 
of  the  Jackson,  Lansing  &  Saginaw  Railroad  from  its  junction 
to  Saginaw,  would  the  contractor  have  complied  with  his  con- 
tract for  its  construction  by  making  an  agreement  with  the 
Jackson,  Lansing  &  Saginaw  Railroad  Company  by  which  its 
roadbed  could  be  used  in  the  same  manner,  and  for  the  same 
purposes,  and  to  the  same  effect  as  if  it  constructed  its  own 
roadbed.^  Or  would  the  contractor  have  performed  his  con- 
tract by  purchasing  this  five  miles  of  road  from  the  Jackson, 
Lansing  &  Saginaw  Railroad  Company,  and  turning  it  over  to 
the  Saginaw  Valley  &  St.  Louis  Railroad  Company?  If  the 
owner  of  a  manufacturing  plant  buys  an  adjoining  plant  used 
in  the  same  business,  does  he,  by  his  purchase,  construct  the 
plant  purchased  .^  To  purchase  does  not  mean  to  construct. 
This  case  falls  rather  within  that  of  Lamb  v.  Anderson,  54 
Iowa,  190,  6  N.  W.  268,  where  it  was  held  that  the  purchase 
of  another  line  of  railroad  was  not  a  construction,  so  as  to 
justify  the  collection  of  a  tax  voted  by  the  townships  for  the 
construction  of  a  railroad.  It  is  significant  that  the  Saeinaw 
Valley  &  St.  Louis  Railroad  Company,  at  the  time  the  con- 
tract was  made,  had  obtained  no  right  to  construct  its  road  to 
the  eastward.  Its  eastern  terminus  was  East  Saginaw.  It 
could  not  extend  its  right  of  way  further  without  amending 
its  charter,  and  establishing  that  a  public  necessity  existed  for 
the  extension  and  construction  of  the  road  eastward.  In  that 
proceeding  any  one  interested  would  have  the  right  to  appear 
and  contest  such  extension.  The  Jackson,  Lansing  &  Sajsinaw 
Railroad  Company  might  well  agree  to  incur  the  risk  of  an 
extension  by  construction,  where  it  would  be  totally  unwilling 
to  incur  the  risk  of  a  purchase.  Construction  is  defined  to  be 
"the  act  of  building  or  making;  the  act  of  devising  and  form- 
ing; fabrication.**  Cent.  Dist.  It  is  in  that  sense  that  the 
term  was  used  in  this  contract. 
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by  it  was  made  a  part  of  the  road  of  the  Sag-  /  s  construc- 
Louis  Railroad  Company,  and  that  it  w  '  oHcy,  in  that 
intent  of  said  contract  to  make   that  por  .ouis  Raihroad 

Lansing  &  Saginaw  Railroad  take  the   •  It  would  seem 

stead  of  the  road   which,  by   its  arti'  no  restriction  by 

Saginaw  Valley  &  St.  Louis  Railror  road.     Its  entrance 

struct  between   St.  Louis  and   Ea  .  Jackson,  Lansing  & 

Saginaw  Valley  &  St.  Louis  Railr  .ontract.     Its  own  road 

with  its  charter  by  making  this  -  ^nction.  It  then  had  two 
before  us.  This  question  canr  iruct  its  own  independent 
ceeding.     It  could  be  raised  contract  with  the   Jackson, 

ceedmg  brought   by  the  s'      ^ompany.     It  chose  the  latter, 
railroad  corporation  had  c        must  either  stand  or   fail  as  a 
has  not  seen  fit  to  raise  t'   ^   Co.,  3  Interst.    Com.    R.  519.     If 
cause  probably  the  righ    ^^^fons  are   absolutely  void,  then  the 
served  by  the  contract  ^^/j.    Without  these  provisions  the  Jack- 
have  been  by  the  cor  ^^^^  Railroad  Company  would  undoubtedly 
of  the  parties  must   j^  contract.     This  court  cannot  make  one 
which  they  volunV/^;^ct  is  entirely  void  for  this  reason,  com- 
Saginaw  Valley    ,-^  5y  its  counsel,  has  no  objection  to  such  a 
avoid  the  cons*  ,^^^roald  leave  the  defendant  without  any  right 
a  distance  of     y/^^^e  complainant's  road.     It  is  conceded  that 
rate  depots    ;'/*^any  cannot  enter  into  a  contract  to  incapacitate 
this  or  nia'^^'j^^^^arging  the  duties  resting  upon  it.     This,  how- 
Railroad  ,  \^^  f^om  holding  that  railroad  companies  may  not 
the  latt^  :/  -'^ch  an  arrangement  as  was  made  in  this  case, 
a  pernr  j^^/^^^^t  a  word  in  the  contract  which  limits  the  duty  of 
siderr    p^^fijje  three  roads  to  receive  freight  for  transportation, 
°^^ '    ^icli  restricts  the  right  of  any  shipper  to  have  his  freight 
^ra      ^y  by  either  road.     The   Saginaw  Valley  &  St.  Louis 
c        ^fo^d  Company  expressly  retained  the  right  to  ship  east- 
f^^ijifit  should  construct  its  road  in  that  direction.     It  had 
'        '^connection  east  of  Saginaw,  and  none  was  provided  by  its 
^^rter.     The  restriction  in  regard  to  picking  up  freight  for 
^^East  was  aimed  solely  at  the  Flint  &  Pere  Nfarquette  road, 
i/iicb  was  then  in  existence,  and  had  a  line  running  eastward 
^^fH  East  Saginaw.     It  was  the  only  competing  line  then  in 
existence.    The  contract  was  aimed  at  it,  and  nothing  else.    No 
public  policy  and  no  statute  was  attacked  by  this  provision. 
The  Flint  &  Pere   Marquette  had  its  own  road  and  station 
grounds  in   Saginaw.     Any  citizen  of   Saginaw   could  ship 
freight  from  or  receive  freight  at  its  depot.     The  same  facili- 
ties were  offered  by  the  Jackson,  Lansing  &  Saginaw  Railroad 
Company.     The  public  had  two  competing  lines,  and  could, 
W  its  choice,  deal  with  either.     That  right  was  not  interfered 
with  by  this  contract.     The  Saginaw  Valley  &  St.  Louis 
Railroad  Company,  by  the  contract,  was  permitted  to  run  its 
cars  to  the  junction  of  the  Flint  &  Pere  Marquette  Railroad 
at  the  Y  north  of  the  city.     This  was  for  the  accommodation 
of  the  former  company.     It  is  now  claimed  that  the  present 
defendant,  which  had  bought  the  Flint  &  Pere  Marquette  and 
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'  ^     '^%»  '^d  the  very  right  which  the  Saginaw  Valley 

^     '-"v^  Company  contracted  not  to  exercise,  and 

"^       -^  ^  for  a   period  of  22  years.     We  think 

"^^  *^-5u    ^%  *ained.     The  Jackson,  Lansing  & 

^^^^</^^^    ^q,  »d  the  right  to  stipulate  that  the 

5^  "^^^^^^^^  *^  "^^  depots  and  grounds  to  pick  up 

^ ^^"^    "fy  "^^y  '  ^^^y  competitor,  the  Flint  &  Pere 

"^c^  *%>.  ^^*fe<^'^'^  .npany,  and  in  doing  so  violated  no  rule 

i?  ^    ^"^^JT^  tatute  of  this  state.     Contracts  between 

-*  '^'  ^^^^'^r^  itrictive  than  this  one,  have  been  sustained. 

\^^^-^^  Oo.  V.  Chicago,   R.  I.  &  P.  R.  Co.,    16^  U.  S. 

'  /'^^'^  ^^-  ^I7-^'  41    L.  Ed.  265;  Chicago.  R.  I.  &  P.  R. 

^  '-i^^  .^er  &  R.  G.  R.  Co.,  143  U.  S.  sq6,  12  Sup.  Ct.  479, 

>  u.  277.     As  was  said  in  Leslie  v.  Lorillard,  no  N.  Y. 

o  N.  E.  363,  I  L.  R.  A.  456:  **The  apprehension  of 
ger  to  the  public  interests  should  rest  on  evident  grounds, 
.nd  the  courts  should  refrain  from  the  exercise  of  their 
equitable  powers  in  interfering  with  and  restraining  the  con- 
duct of  the  affairs  of  individuals  or  of  corporations,  unless 
their  conduct  in  some  tangible  form  threatens  the  welfare  of 
the  public."  Decree  reversed,  with  costs  of  both  courts,  and 
decree  entered  for  the  complainant. 

LONG,  J.,  did  not  sit.     The  other  justices  concurred. 


St.  I<onis  S.  W.  Ry.  Co.  v,  Gatk  City  Co-op.  Grocbry  Co. 

(Supreme  Court  of  Arkansas ^  Nov.  30,  igoi,) 

[65  S.  W.  Rep.  706.] 

Qarnishment — Judgment  against  Employee— Parties  Liable.* 

Where  two  separate  and  distinct  corporations  operated  railroads, 
the  line  of  one  commencing  at  the  terminus  of  the  other,  one  of  such 
corporations  could  not  be  garnished  on  a  judgment  against  an  em- 
ployee of  the  other,  notwithstanding  some  of  the  officers  of  the  two 
companies  were  the  same  persons. 

Appeal  from  circuit  court.  Miller  county ;  Joel  D.  Conway, 
Judge. 

Action  by  the  Gate  City  Co-operative  Grocery  Company 
a^inst  R.  J.  Southerland.  Judgment  for  plaintiff  in  a 
justice's  court,  on  which  a  writ  of  garnishment  issued  against 
the  St.  Louis  Southwestern  Railway  Company.  From  a 
judgment  in  the  circuit  court  affirming  the  justice's  judgment 
against  the  garnishee,  the  latter  appeals.     Reversed. 

Sam  H.  West  and  Jno.  T.  Sifford,  for  appellant. 

BATTLE,  J.  The  Gate  City  Co-operative  Grocery  Com- 
pany recovered  a  judgment  in  the  court  of  W.  J.  Smither,  a 

*As  to  what  constitutes  consolidation  of  railroad  companies,  see  3 
Rap.  &  Mack's  Dig.  78  et  seq.  ;  6  Am.  Sl  Eng.  Enc.  I^aw  (2d  Ed.) 
802  et  seq.  ;  12  Cent.  Dig.,  col.  2344. 
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justice  of  the  peace  of  Miller  county,  in  this  state,  against  R. 
J.  Southerland,  for  the  sum  of  $24  and  costs.  Upon  this 
judgment  the  grocery  company  sued  out  a  writ  of  garnishment 
against  the  St.  Louis  Southwestern  Railway  Company.  The 
garnishee  answered,  denying  indebtedness  to  the  defendant, 
and  plaintiff  denied  the  answer.  The  issue  joined  was  tried 
by  a  jury,  and  they  returned  a  verdict  in  favor  of  the  plaintiff. 
Oil  this  verdict  a  judgment  was  rendered  against  the  garnishee 
for  $30.03,  and  it  appealed. 

The  evidence  adduced  at  the  trial  shows  the  existence  of 
two  corporations.  One  was  the  St.  Louis  Southwestern 
Railway  Company.  It  was  incorporated  in  the  state  of  Mis- 
souri, and  its  railway  extends  to  the  state  line  between  the 
states  of  Arkansas  and  Texas,  at  Texarkana.  The  other  was 
the  St.  Louis  Southwestern  Railway  Company  of  Texas.  It 
was  incorporated  under  the  laws  of  Texas,  and  its  railway 
begins  at  the  state  line  between  the  states  of  Arkansas  and 
Texas,  at  Texarkana.  The  defendant  R.  J.  Southerland  was 
in  the  employment  of  the  latter  company.  The  former  com- 
pany owed  him  nothing.  The  fact  that  some  of  the  officers 
of  the  two  companies  were  the  same  persons  did  not  show 
that  they  were  jointly  liable  to  the  defendant  for  his  wages. 
The  undisputed  facts  show  that  the  two  companies  were 
separate  and  distinct  corporations,  and  there  was  no  evidence 
to  show  that  they  were  jointly  liable,  or  that  the  appellant 
was  separately  liable  or  indebted  to  the  defendant  Souther- 
land for  any  amount. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
a  final  judgment  is  rendered  in  favor  of  the  appellant. 


LouisvitLE  &  N.  R.  Co.  V,  Tucker's  Adm'r. 

{Court  0/  Appeals  of  Kentucky^  Dec,  4^  igoi.) 
[65  S.  W,  Rep.  453.] 

Liability  of  Master  for  Death  of  Brakeman   on  Foreign  Car   Passing 

under  Bridge  as  Affected  by  Fact  That  Company  Had  Cars  of  Same 

Height.* 

Where  a  brakeman,  standing-  on    a    foreig-n   car   of  unuatial  height, 

was  struck  by  the  overhead   beam    of   a    bridge   over  which  his  train 

was  passing,  receiving  injuries  from   which    it   was   alleged  he  died, 

the  master  having  in  use  cars   of  its  own  which  were  as  high  as  the 

foreign  car,  was  negligent  in  maintaining   the   overhead   part  of  the 

bridge  so  low,  and  it  was  therefore  proper  to  allege  negligence  in  that 

regard,  rather  than  negligence   in    taking   the  high  foreign  car  into 

the  train. 

Riffht  to  Conclude  That  Brakeman  Was  in  Discharge  of  Duty. 

It  being  the  duty  of  the  brakeman  to  inspect  the  air  brakes,  and  in 
doing  so  to  go  on  top  of  the  car  on  which  he  was  when  he  was  struck, 
the  jury  was  authorized  to  conclude  that  he  was  in  the  discharge  of 
his  duty  at  that  time,  in  the  absence  of  proof  to  the  contrary. 

*As  to  the  master's  duty  to  inspect  foreign  cars,  see  Lrouisville  A 
N.  R.  Co.  V,  Veach  (Ky.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  24  ct  seq. ; 
5  Rap.  &  Mack's  Dig.  93  et  seq.  ;  Id.  Ill  et  seq. 
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Liability  of  Company  for  Failure  to  Furnish  Safe  Place  to  Work  as 
Affected  by  Time  of  Going  to  Work. 
The  braketnan  being  injured  while  in  the  discharge  of  his  duty  by 
reason  of  the  negligence  of  the  master  in  not  furnishing  a  safe  place 
in  which  to  perform  that  duty,  the  master  cannot  defeat  a  recovery 
by  showing  that  the  brakeman  could  have  avoided  the  injury  by  not 
performing  the  duty  until  a  later  period  of  time,  or  by  performing  it 
earlier;  and  the  questions  whether  he  was  in  fact  in  discharge  of  his 
duty,  and  whether  he  exercised  ordinary  care  in  its  performance,  were 
for  the  jury,  it  being  rare  that  a  peremptory  instruction  for  defend- 
ant should  be  given  on  the  evidence  for  him  as  to  contributory  negli- 
gence. 

Cause  of  Death — Sufficiency  of  Evidence. 

The  evidence  being  conflicting  as  to  whether  death  resulted  from 
the  injury  or  from  typhoid  fever,  the  verdict  for  plaintiff  will  not  be 
disturbed  on  the  ground  that  it  is  not  supported  by  the  evidence  on 
that  issue. 

Harmless  Error  in  Rejectinfl:  Declarationsof  Engineer  Tending  to  Show 
That  Deceased  Was  Not  in  Disch^r^e  of  Duty. 
The  error,  if  any,  in  rejecting  as  evidence  for  defendant  a  declara- 
tion of  the  conductor  at  the  time  of  the  injury  tending  to  show  that 
he  did  not  know  what  the  injured  brakeman  was  doing  on  the  car, 
was  harmless,  as  the  conductor  testified  that  he  did  not  know  what 
the  brakeman  was  doing  there. 

Death  by  Wrongful  Act     Measure  of  Damages. 

The  court  properly  instructed  the  jury  if  they  found  for  plaintiff  to 
find  such  sum  as  would  ^ ^fairly  compensate  the  loss  sustained  in  his 
death,  the  criterion  of  which  is  the  power  of  deceased  to  earn  money 
had  he  lived.** 

Negligence  in  Maintaining  Overhead  Bridge. 

Defendant  cannot  complain  of  an  instruction  telling  the  jury  to  find 
for  it  if  plaintiff's  intestate  '*knew  the  overhead  portion  of  said  bridge 
was  insufficient  in  height  to  enable  him  to  pass  under  it  with  safety,** 
and  that  *^he  recklessly  and  with  indifference  to  the  consequences, 
and  not  in  the  discharge  of  his  duty,  exposed  himself  to  the  danger 
of  being  struck  by  the  bridge. 

Burnam  and  Du  Relle,  JJ.,  dissenting. 

Appeal  from  circuit  court.  Green  county. 
**Not  to  be  officially  reported." 

Action  by  the  administrator  of  W.  M.  Tucker  against  the 
Louisville  &  Nashville  Railroad  Company  to  recover  damages 
for  the  death  of  plaintiff's  intestate.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

W.  C.  McChord,  C.  M.  McChord,  Walker  D.  Hines,  and 
Edward  W.  Hirtes,  for  appellant. 

J.  W.  Woods,  Foster  &  Cantril,  and  Samuel  Avritt,  for 
appellee. 

WHITE,  J.  Appellee's  decedent,  W.  M.  Tucker,  was  a 
brakeman  on  a  freight  train  on  appellant's  road;  his  position 
being  rear  or  caboose  brakeman.  In  May,  1898,  while  en 
route  from  Lebanon  Junction  to  Corbin,  and  while  on  top  of 
an  Armour  refrigerator  car  in  the  freight  train,  Tucker  \vas 
struck  on  the  head  by  a  beam  of  a  bridge  over  Pottingers' 
creek,  and  seriously  injured.  Tucker  died  in  October,  1898, 
and  this  action  is  brought  to  recover  damages;  it  being  alleged 
that  his  death  was  caused  by  the  injury  received  from  contact 
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with  the  bridere.  The  petition  charges  neglieence  in  appel- 
lant in  maintaining  a  bridge  too  low.  The  answer  denied 
negligence,  and  denied  that  decedent  was  injured  while  in  the 
discharee  of  duty,  and  pleaded  contributory  negligence,  in  that 
decedent  went  on  top  of  the  refrigerator  car,  which  was  un- 
usually hierh.  with  full  knowledge  of  the  construction  of  the 
bridge,  and  when  he  was  not  required  to  do  so,  and  when  not 
in  the  discharge  of  any  duty.  Finally,  it  was  denied  that  the 
death  of  Tucker  was  caused  by  being  struck  by  the  bridge. 
The  plea  of  contributory  negligence  was  denied. 

The  facts  of  the  injury  appear  to  be  that  Tucker  was  a 
caboose  brakeman,  there  being  two  others  on  the  train. 
There  were  some  20  odd  cars  in  the  train,  of  different  kinds 
and  sizes.  The  4  cars  nearest  the  engine  were  Armour 
refrigerator  cars,  12  feet  11  inches  high.  The  others  were  of 
different  kinds,  and  all  less  than  12  feet.  The  bridge  beam 
that  struck  Tucker  was  18  feet  above  the  rail.  Decedent  was 
6  feet  2  inches  in  height,  and  so  when  on  the  refrigerator  car, 
standing  erect,  he  would  not  pass  under  the  bridge  beam. 
The  four  refrigerator  cars  contained  beef  and  ice,  and  had  air 
brakes.  Tucker  left  the  caboose,  and  went  on  top  of  the 
train,  and  went  forward  to  the  refrigerator  car  nearest  the 
caboose,  and  was  seen  to  raise  up  from  a  stooping  position 
while  crossing  the  bridge,  and  was  struck  in  the  back  of  the 
head  by  the  last  crossbeam  of  the  bridge,  and  knocked  down 
onto  the  top  of  the  car,  and  rendered  unconscious  for  some 
days.  It  does  not  appear  for  what  purpose  Tucker  went  for- 
ward on  the  top  of  the  cars.  It  is  shown  that  the  air  brakes 
had  been  giving  trouble  during  the  day,  and  decedent.  Tucker, 
was  the  only  one  of  the  brakemen  who  knew  how  to  set  the 
air  brakes  aright.  The  theory  of  appellee  is  that  he  was 
engaged  in  adjusting  the  air  brakes. 

Appellant  proves  by  one  witness  (the  forward  brakeman) 
that  he  was  the  first  person  to  reach  Tucker  after  he  was  struck, 
and  this  witness  also  says  that  Tucker's  head  was  toward  the 
engine,  that  he  was  unconscious,  and  that  there  was  a  lump 
of  ice  on  top  of  the  car  near  Tucker;  that  witness  threw  the 
ice  back  into  the  refrigerator  car,  and  closed  the  open  hatch- 
way into  the  car.  The  appellant's  theory  on  this  evidence  is 
that  Tucker  was  taking  ice  from  the  car,  and  was  not  in  the 
discharge  of  his  duty,  when  he  was  injured.  The  testimony 
of  the  head  brakeman  was  contradicted  by  every  witness  as  to 
the  position  of  Tucker's  body  on  the  car.  They  all  say  that 
his  feet  were  toward  the  engine.  No  one  of  the  others  of  the 
crew  saw  the  ice,  and,  although  a  warm  day,  no  one  saw 
indications  where  ice  had  melted  on  the  car.  It  is  shown  by 
the  conductor  that  he  had  plenty  of  ice  in  the  caboose  to  last 
till  the  train  reached  the  end  of  the  run, — Corbin.  So,  if 
decedent  was  engaged  in  getting  ice,  there  was  no  showing 
for  what  purpose  he  desired  it. 

The  evidence  sharply  conflicts  as  to  whether  the  injury 
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caused  Tucker's  death  in  October,  or  whether  his  death  was 
caused  by  typhoid  fever. 

The  trial  resulted  in  a  verdict  and  judgment  for  appellee  for 
$10,000  in  damages.  After  appellant's  reasons  and  motion  for 
new  trial  were  overruled,  this  appeal  is  prosecuted. 

It  is  seriously  insisted  by  counsel  that  appellee  failed  in  his 
proof  to  make  out  the  case,  in  that  he  failed  to  show  that  the 
bridge  was  too  low.  Counsel  contends  that,  if  negligence  was 
shown  by  appellant,  it  consisted  in  takine  into  the  train  the 
refrigerator  cars  which  were  too  high,  and  that,  as  this  neg- 
ligence was  not  charged  in  the  petition,  no  recovery  could  be 
had.  **High''  and  *Mow''  are  relative  terms.  A  thine  is 
said  to  be  high  or  low  when  compared  to  other  things.  A 
structure  is  said  to  be  high  or  low  according  to  the  uses  to 
which  it  is  to  be  put  So,  in  this  case,  the  bridge  is  high  or 
low  according  to  the  height  of  cars  to  pass  under  it.  Dece- 
dent was  not  injured  by  reason  of  the  height  of  the  car.  He 
might  have  stood  erect  on  the  top  of  the  refrigerator  car  for 
the  whole  trip  from  Lebanon  Junction  to  Corbin,  and  would 
have  received  no  injury,  but  for  the  fact  that  the  bridge  across 
Pottinger's  creek  was  too  low  to  permit  him  to  pass  under. 
It  is  likewise  true  that  decedent  could  have  stood  erect  on  an 
ordinary  car  and  passed  under  this  bridge  in  safety.  The 
fact  appears  in  proof  that  appellant  had  and  used  refrigerator 
cars  of  its  own  of  the  same  height  as  this  Armour  car  upon 
which  decedent  was  standing  when  injured.  If  appellant  had 
cars  12  feet  11  inches  high,  it  owed  its  brakemen,  whose 
duties  require  them  on  top  of  the  cars,  to  raise  the  bridge,  so 
as  to  avoid  danger  to  them.  If  appellant  had  cars  of  the  same 
dimensions  as  this  Armour  car,  it  could  not  have  refused  to 
haul  the  Armour  car  because  of  its  size,  as  the  opinion  in  the 
Duvall  Case  (Ky.)  54  S.  W.  741.  56  S.  W.  988,  said  it  might 
do  where  the  car  was  of  unusual  height.  When  appellant  has 
cars  12  feet  ii  inches  in  height,  it  could  not  say  that  a  car  of 
such  height  was  unusual  or  dangerous,  and  refuse  to  haul  it. 
When  the  cars  were  built  taller,  the  bridges  should  be  made  so 
as  to  carry  these  high  cars  in  safety  to  the  employees.  So  we 
conclude  that  it  was  not  the  height  of  the  car,  but  the  lack  of 
height  in  the  bridge,  that  caused  the  injury;  and,  as  the  duty 
rested  on  appellant  to  change  the  bridge  to  conform  to  the 
height  of  its  own  cars  12  feet  11  inches  high,  a  failure  in  this 
duty  was  negligence.     This  was  pleaded  and  proven. 

It  is  also  contended  that  the  peremptory  instruction  should 
have  been  given  to  find  for  appellant  because  it  is  not  shown 
that  decedent.  Tucker,  at  the  time  of  the  injury,  was  engaged 
in  his  duties  for  which  he  was  employed.  On  this  question  the 
proof  is  that  decedent  was  engaged  as  brakeman  on  the  freight 
train,  and,  by  reason  of  being  the  only  one  competent,  it  was 
his  duty  to  attend  the  air  brakes  on  the  refrigerator  cars ;  that 
his  duties  called  him  on  top  of  the  cars,  to  inspect  the  work- 
ing of  the  air  brakes  from  top  of  the  refrigerator  car.     While 
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it  is  not  shown  that  he  was  actually  engag:ed  in  inspecting:  the 
air  brakes,  it  is  likewise  not  shown  that  he  went  to  the  refri^:- 
erator  car  for  any  purpose  of  his  own.     It  is  suRg^ested  that 
the  testimony  of  the  iront   brakeman  shows  that  Tucker  was 
pilfering  ice  from  the  refrigerator  car,  and,  if  so,  he  was  not 
engaged  in  his  duties.     The  testimony  of  this  witness  was 
not  corroborated  by  that  of  any  other.     On  the  contrary,  he 
was  contradicted,   directly  and  indirectly,  by  every  witness 
present.     The  engineer  and   fireman  testified  that  Tucker's 
head  was  toward  the  rear  of  the  train.     The  brakeman  said 
the  head  was  toward  the  engine.     The  brakeman  was  evidently 
mistaken,  for  the  lick  came  from  the  direction  uf  the  engine, 
— the  front, — and  struck  Tucker  in  the  back   of  the  head. 
When  he  fell,  unconscious,  he  evidently  fell  on  his  face,  and 
in  the  direction  opposite  the  way  the  train  was  moving.     The 
brakeman  said  he  saw  a   lump  of  ice  on  top  of  the  car,  and 
put  it  back  into  the  car,  through  the  hatch  door.     The  engi- 
neer and  middle  brakeman  testified  that  when   they   reached 
Tucker,  only  a  short  time  after  the  front  brakeman  got  to  him. 
there  was  no  ice,  and  that  the  brakeman  first  there  was  stand- 
ing dumbfounded,  doing  nothing;  that  they  took  the  storm 
coat  and  folded  it  under  Tucker's   head;  and  that  there  was 
no  indication  of  ice, — nothing  to  show  it  had  melted.     The 
conductor  shows  there  was  plenty  of  ice  in  the  caboose  to  last 
until  they  reached  Corbin,  so  there  was  no  need  of  ice.     Again, 
when  Tucker  was  knocked  down,  and  dropped  the  ice,  it  most 
likely  would  have  fallen  off  the  car.     Indeed,  it   is  altogether 
improbable  that  a  lump  of  ice  dropped  on  top  of  a  moving 
car  would  lay  on   the  *' running  board,*' as  described  by  the 
brakeman. 

Under  the  facts  testified  to  by  the  front  brakemen,  with  its 
exceeding  improbabilities,  and  the  contradictions  by  the  other 
trainmen,  we  do  not  think  the  first  court  would  have  been 
authorized  to  give  the  peremporty  instruction  on  the  theory 
that  decedent  was  not  in  the  discharge  of  his  duty  when 
injured. 

However,  it  is  insisted  that  the  peremptory  instruction 
should  have  been  given  because  it  was  shown  that  decedent, 
Tucker,  was  guilty  of  contributory  negligence.  Contributory 
negligence  is  an  affirmative  defense,  that  must  be  pleaded  and 
proved.  True,  if  the  testimony  of  the  plaintiff  shows  con- 
tributory neglieence  a  recovery  will  be  denied.  This  may  be 
taken  advantage  of  by  peremptory  instruction  at  the  close  of 
a  plaintiff's  evidence.  However,  if  by  the  plaintiff*s  showing 
he  is  entitled  to  recover  it  is  rare  that  a  peremptory  instruc- 
tion should  be  given  on  a  defendant's  evidence  as  to  contribu- 
tory negligence.  If  a  plaintiff  shows  a  state  of  facts  that 
would  authorize  a  recovery,  and  defendant  shows  a  state  of 
facts  that  would  defeat  a  recovery,  there  is  then  an  issue  as  to 
which  is  true,  and  the  jury  is  to  determine.  Here  it  may  be 
said  that  decedent  was  injured   while   in  the  discharge  of  his 
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duty,  by  reason  of  the  negligence  of  appellant  in  not  fur- 
nishing a  reasonably  safe  place  in  which  to  perform  that  duty. 
If  this  be  true,  appellant  cannot  defeat  a  recovery  by  showing 
that  decedent  could  have  avoided  the  injury  by  not  perform- 
ing that  duty,  or  by  not  performing  it  till  a  later  period  of 
time,  or  by  performing  it  earlier.  A  recovery  could  be 
defeated  by  showing  that  decedent  was  not  exercising  care, 
or  was  not  in  the  discharge  of  his  duty,  at  the  time  of  receiv- 
ing the  injury.  In  this  case  we  are  of  the  opinion  that  the 
questions  of  whether  decedent  was  exercising  care  and  was  in 
the  discharge  of  duty  at  the  time  of  the  injury  were  properly 
submitted  to  the  jury.  There  can  be  no  legal  standard  of 
conduct  as  to  care  in  all  cases,  except  the  conduct  of  ordinarily 
prudent  persons  in  like  situations.  The  combined  experiences 
and  observations  of  the  jury  »s  to  the  care  of  ordinarily  pru- 
dent persons  is  generally  more  acceptable  than  that  of  the 
court.  It  is  the  concurring  opinion  of  many  minds  as  to 
affairs  of  life,  concerning  which  the  trial  judge  cannot  be  said 
to  possess  superior  wisdom.  We  conclude  from  the  testimony 
there  was  no  error  in  refusing  the  peremptory  instruction. 

It  is  further  insisted  that  the  verdict  is  not  supported  by  the 
evidence,  in  that  it  is  not  shown  that  the  injury  was  the  cause 
of  death.  On  this  question  there  was  much  testimony,  and 
the  conflict  is  irreconcilable.  The  jury,  under  the  proof, 
might  have  concluded  either  way, — that  Tucker's  death  was 
caused  by  typhoid  (ever  or  by  the  injury.  Under  proper 
instructions  they  determined  that  the  injury  caused  the  death, 
and  in  so  doing  accepted  as  true  the  testimony  of  the  attend- 
ing physician.  We  do  not  feel  authorized  to  disturb  the  verdict 
for  that  reason. 

It  is  insisted  that  the  trial  court  erred  in  refusing  to 
permit  appellant  to  prove  the  statement  of  the  conductor 
when  he  got  to  Tucker,  soon  after  he  was  hurt.  The 
avowal  is  that  the  conductor  said,  ''What  in  the  hell  was  he 
doing  up  here?'*  The  conductor  testified  as  a  witness,  and 
said  be  did  not  know  what  Tucker  was  doing  on  the  car  when 
he  was  injured.  This  exclamation  offered  would  show  that 
the  conductor  did  not  know.  We  are  of  opinion  that  there 
was  no  error  to  appellant's  prejudice  in  rejecting  this  pro- 
posed testimony.  The  full  benefit,  of  the  fact  that  the  con- 
ductor did  not  know  why  Tucker  was  on  the  refrigerator  car 
when  he  was  injured  was  had  by  the  conductor's  sworn  testi- 
mony, and  if  this  exclamation  was  competent  as  part  of  the 
res  gestae  its  rejection  could   not  have  been   prejudicial  error. 

Instruction  **b."  given  and  criticised  by  appellant's  coun- 
sel, appears  to  be  a  verbatim  copy  of  the  instruction  approved 
by  this  court  in  the  Sampson  Case,  97  Ky.  61;,  30  S.  W.  12, 
and  the  same  criterion  of  damage  approved  in  the  cases  of 
Railroad  Co.  v.  Lang  (Ky.)  38  S.  W.  503,  40  S.  W.  451,  41  S. 
W.  271,  and  Railroad  Co.  v.  Kelly  (Ky.)  38  S.  W.    852,  40  S, 

23  (N  s)  A  &  E  R  Cas— 56 
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W.  452,  as  we  understand  them.  The  Sampson  instruction 
reads:  *' If  your  finding  should  be  for  the  plaintifi,  you  will 
find  such  sum  in  damasres  as  you  believe  from  the  evidence 
will  fairly  compensate  the  loss  sustained  in  his  death;  the 
criterion  of  which  is  the  power  of  deceased  to  earn  money  had 
he  lived,  not  exceeding  $30,000.  the  amount  claimed  in  the 
petition/'  Here  the  only  change  is  as  to  the  amount,  and  the 
word  **his,**  before  **death,'*  is  changed  to  **decedent's.**  In 
this  instruction  there  was  no  error. 

Instruction  **a,'*  given,  reads:  "(a)  The  court  instructs 
you  that  it  was  the  duty  of  the  defendant,  in  the  construction 
and  maintenance  of  the  overhead  portion  of  the  bridge  where 
decedent,  W.  M.  Tucker,  was  injured,  to  construct  andmain- 
tain  it  of  sufficient  height  that  the  brakemen  on  the  freight 
cars  could  pass  under  said  overhead  portion  while  engaged  in 
the  discharge  of  their  duties,  with  reasonable  safety  to  their 
person  while  standing  or  walking  on  top  of  the  freight  cars; 
and  if  they  believe  from  the  evidence  that  the  bridge  where 
decedent  was  injured  was  not  so  constructed  and  maintained 
as  to  the  height  thereof,  and  that  by  reason  thereof  decedent 
was  injured,  and  that  the  injury  caused  his  death,  you  must 
find  for  plaintiff,  unless  you  believe  from  the  evidence  that 
decedent  was  not  in  the  discharge  of  his  duty  as  brakeman  at 
the  time  he  was  struck,  or  that  he  knew  the  overhead  portion 
of  said  bridge  was  insufficient  in  height  to  enable  him  to  pass 
under  it  with  safety  while  standing  or  walking  on  the  top  of 
a  freight  car  upon  which  he  was  at  the  time  he  was  struck,  and 
that  be  recklessly,  and  with  indifference  to  the  consequences, 
and  not  in  the  discharge  of  his  duty,  exposed  himself  to  the 
danger  of  being  struck  by  the  bridge,  in  which  later  state  of 
case  you  will  find  for  the  defendant;  or,  if  you  believe  from  the 
evidence  that  the  injury  was  not  the  cause  of  decedent's  death 
you  will  find  for  the  defendant."  This  instruction,  in 
substance,  was  given  in  the  Sampson  Case,  supra,  and 
approved  by  this  court.  The  only  difference  that  we  observe 
between  the  two  is  that  here  the  issue  as  to  whether  Tucker 
was  in  the  discharge  of  his  duty  when  injured  is  submitted  to 
the  jury,  when  no  such  issue  was  presented  in  the  Sampson 
Case.  With  this  exception,  the  meaning  is  the  same,  and  the 
form  of  words  almost  identical.  We  are  of  opinion  that  the 
instructions  given  fairly  state  the  law  of  the  case,  and  were 
not  error.  Nor  was  there  error  in  refusing  to  give  other 
instructions  asked  by  appellant. 

Finding  no  error  to  appellant's  prejudice,  the  judgment  is 
affirmed,  with  damages. 

DU  RELLE  and  BURNAM,  JJ.,  dissenting. 
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{Court  of  Appeals  of  Kentucky^  Dec.  lo,  1901.) 
[65  S.  W.  Rep.  588.] 

Injury  to  Employee — Contributory  Negligence  in  Coupling  Cars.* 

Where  cars  were  provided  with  projecting  boards,  which  came  so 
close  together  as  to  endanger  the  safety  of  switchmen,  a  switchman  was 
guilty  of  contributory  negligence  in  attempting  to  make  a  coupling  on 
the  inside  of  a  curve  after  his  attention  had  been  called  to  the  fact  that 
the  boards  came  closer  together  on  the  inside  than  on  the  outside 
of  the  curve,  and  had  been  instructed  to  make  the  coupling  from  the 
outside. 

Direction  of  Verdict. 

Defendant  was  entitled  to  a  peremptory  instruction,  as  the  facts 
proved  did  not  admit  of  different  opinions  on  the  question. 

Appeal  from  circuit  court,  Jefferson  county,  law  and  equity 
division. 

'*Not  to  be  oflBcially  reported." 

Action  by  the  administratrix  of  Richard  Brown  against  the 
Louisville,  Henderson  &  St.  Louis  Railway  Company  to 
recover  damages  for  the  death  of  plaintiff's  intestate.  Judg- 
ment for  defendant,  and  plaintiff  appeals.     Affirmed. 

B.  H.  Young,  Matt  O'Doherty,  and  M.  W.  Ripy,  for  appel- 
lant. 

Helm,  Bruce  &  Helm,  for  appellee. 

WHITE,  J.  Appellant's  intestate,  Richard  Brown,  was  a 
switchman  in  the  employ  of  appellee,  and  was  killed  while 
making  a  coupling  of  two  caboose  cars.  This  action  is  for 
damagres  for  his  death.  The  negligence  alleged  is  an  insuffi- 
cient force  of  men  to  do  the  work  in  safety  to  the  employees; 
that  the  cars  were  backed  down  to  make  the  coupling  negli- 
gently and  carelessly,  and  without  proper  notice;  that  the  cars 
were  defective  and  dangerous,  in  that  there  were  boards 
across  the  ends  of  the  caboose  cars,  with  edge  to  the  car,  and 
projecting  outward  the  width  of  the  boards,  so  that,  when  the 
cars  came  together  to  be  coupled,  the  space  between  the  cars 
was  insufficient  to  permit  a  person,  with  safety,  to  go  between 
the  cars  to  make  the  coupling,  as  was  necessary  to  be  done. 
The  answer  was  a  denial  of  negligence  in  either  particular 
charged  or  at  all,  and  a  plea  of  contributory  negligence.  Con- 
tributory neglig:ence  was  denied  by  reply.  At  the  conclusion 
of  the  evidence  for  appellant  the  court  below  gave  a  peremp- 
tory instruction  to  find  for  defendant,  and,  after  appellant's 

*As  to  contributory  negligence  in  coupling  cars,  see  Hannigan  v, 
I^ehigh  8t  H.  R.  Ry.  Co.  (N.  Y.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  605, 
and  note,  609  et  seq. ;  Morris  v,  Duluth,  etc.,  Ry.  Co.  (C.  C.  A.),  22 
Am.  &  Eng.  R.  Cas.,  N.  S.,  45,  and  foot-note;  7  Am.  &  Eng.  Enc. 
Law  (2d  E^.)  1066  et  seq. ;  5  Rap.  &  Mack's  Dig.  222  et  seq. 
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reasons  and   motion   for  new  trial  had   been  overruled,  she 
appealed. 

The  testimony  of  appellant  totally  failed  to  show  any  negli- 
gence in  backing  the  car,  or  that  there  was  an  insufficient  force 
of  men  employed  to  do  the  work  properly.  Indeed,  it  is  not 
seriously  contended  that  appellant  showed  a  right  to  recover 
on  either  of  these  reasons.  The  testimony  showed,  however, 
that  the  cars  were  provided  with  the  projecting  boards,  and 
these  came  so  close  together  as  to  endanger  the  safety  of 
the  switchmen.  Appellant's  intestate  undertook  to  make  the 
coupling  on  a  curve  in  the  track,  and  Ivom  the  inside  of  the 
curve,  so  that  the  boards  came  closer  together  than  if  on  a 
straight  line.  In  miking  the  coupling  the  projecting  boards 
caught  Brown,  and  so  crushed  him  that  he  died.  The  proof 
showed  that,  when  the  signal  was  given  to  back  the  engine  and 
cars,  Brown  was  on  the  outside  of  the  curve,  and  as  the  cars 
began  to  move  back  he  crossed  the  track  between  the  two  cars 
he  intended  to  couple,  and  stood  on  the  inside  of  the  curve, 
by  the  side  of  the  standing  car,  and,  when  the  cars  came 
together,  stepped  in  to  make  the  coupling,  and  was  caught 
and  killed.  This  occurred  at  night  in  the  switch  yards  of 
appellee  in  the  city  of  Louisville.  Decedent  had  been  in  the 
employ  of  the  appellee  for  some  time,  and  was  an  experienced 
switchman.  It  was  shown  that  if  decedent  had  remained  on 
the  outside  of  the  curve,  where  he  was  when  the  signal  to  back 
up  was  given,  he  could  have  made  the  coupling  in  safety,  but 
that  he  went  to  the  inside  of  the  curve  in  order  to  better  signal 
the  engineer  from  that  side,  and  control  the  mDvements  of 
the  train.  It  was  shown  that  decedent's  attention  had  been 
called  to  the  fact  that  the  boards  on  the  cars  came  closer  to- 
gether on  the  inside  than  on  the  outside  of  the  curve,  and  was 
instructed  to  make  the  coupling  from  the  outside  of  the  curve; 
and  appellant's  witnesses  all  say  that  they  knew  that  it  was 
extremely  dangerous  to  make  the  coupling  from  the  inside  of 
the  curve.  Under  these  facts  proven  by  appellant,  we  are  of 
opinion  that  the  court  was  authorized  to  give  the  peremptory 
instruction.  The  proof  shows  that  decedent  was  guilty  of 
such  contributory  negligence  as  precludes  a  recovery.  The 
facts  proven  did  not  permit  of  different  opinions  on  the  ques- 
tion. There  was  but  one;  that  is,  that  decedent  negligently 
went  into  a  place  of  danger,  when  he  knew,  or  ought  to  have 
known,  of  the  danger.  Of  course,  it  cannot  be  said  that 
decedent  expected  or  intended  to  be  caught  and  killed  by  the 
cars;  but  he  knew  the  danger,  and  in  this  instance  the  cars 
cams  closer  than  he  expected,  resulting  in  his  death. 

Judgment  affirmed. 
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[Supreme  Court  o/  North  Carolina,  Dec,  20,  igo/,) 

[40  S.  E.  Rep.  195.] 

Constitutionality  of  Statute  Preventing  Employees  from  Waiving  Bene- 
fit of  Emplovers'  Liability  Act  * 
Priv.  Laws  1897,  c.  56,  {  2,  providing  that  any  contract,  express 
or  implied,  made  by  any  employee  of  a  railroad  company  to  waive 
the  benefit  of  section  1  of  such  act,  which  gives  him  a  right  of  action 
for  injury  caused  by  defective  machinery  or  negligence  of  a  fellow 
servant,  shall  be  null  and  void,  is  constitutional. 

Assumption  of  Risk  and  Contributory  Negligence  under  Employers' 
Liability  Act.f 
Under  Priv.  Laws  1897,  c.  56,  {  1,  providing  that  any  employee  of 
any  railroad  company  who  shall  suffer  injury  by  any  defect  in  the 
machinery,  ways,  or  appliances  of  the  company  may  maintain  an 
action  against  such  company,  all  railroad  companies  operating  in 
the  state  are  deprived  of  the  defense  of  assumption  of  risk  by  their 
employees,  but  not  of  the  defense  of  contributory  negligence. 

Same. 

Under  Priv.  Laws  1897,  c.  56,  ^  1,  providing  that  an  employee  of 
a  railroad  company  who  shall  suffer  personal  injury  by  any  defect  in 
the  machinery  of  the  company  shall  have  a  right  of  action  therefor, 
the  use  of  machinery  obviously  defective  will  not  prevent  a  recovery, 
unless  the  apparent  danger  is  so  great  that  its  assumption  would 
amount  to  a  reckless  indifference  to  probable  consequences. 

Us^  of  Mj»rhinerv  bv  Employf'e — RecklPFsness.J 

To  constitute  recklessness  in  a  railroad  employee  in  the  use  of 
defective  machinery,  the  danger  must  be  so  great  that  there  are 
more  chances  against  its  safe  use  than  there  are  in  favor  of  it. 

Same — Question  for  Jury. 

The  question  of  recklessness  in  the   use   of  defective  machinery  by 
a  railroad  employee  is  one  of  fact  for  the  jury. 
Direction  of  V^'rdict — Truth  of  Evidence. 

On  a  motion  for  nonsuit  or  for  direction  of  a  verdict  for  d^endant, 
the  evidence  of  the  plaintiff  must  be  accepted  as  true,  and  construed 
in  the  light  most  favorable  to  him. 

Liability  for  Injury  to  Employee  Using  Defective  Drainpipe  in  Climbing 
upon  Engine. 

Where,  in  the  proper  discharge  of  his  duties  as  yard  conductor, 
plaintiff  was  required  to  get  upon  an  engine,  where  he  could  look 
over  the  tender,  to  see  and  signal  to  the  engineer,  and  the  safer  and 
convenient  way  of  doing  so  was  by  using  a  drainpipe,  which,  if 
properly  ccnstructed  and  fastened,  would  sustain  a  weight  of  1,000 
pounds,  it  was  negligence  for  the  railroad  company  to  furnish  an 
engine  wilh  a  drainpipe  which  gave  way  while  he  was  so  using  it. 

Cook  and  Montgomery,  JJ.,  dissenting. 


Petition  for  rehearing.     Denied. 
For  former  opinion,  see  30  S.  E.  43. 


*>s  to  Ihe  constitutionality  of  employers'  liability  acts,  see  Indian- 
apolis Union  Fy.  Co.  v.  Houlihan    (Ind.),    21   Am.    &  Eng.  R.  Cas., 
N.  S.,  915,  and  note,  975  et  scq. 

tAs  to  whether  contributory  negligence  is  a  bar  to  recovery  under 
employers'  1i?bility  acts,  see  Fouthcrn  Fy.  Co.  v.  Harbin  (Ga.),  18 
Am.  &  Eng.  F.  Cas..  N.  S.,  f«2,  and  note,  696. 

jAs  to  what  constitutes  recklessness,  see  Louisville  &  N.  R.  Co. 
V.  Anchors  (Ala.),  11  Am.  &  Eng.  F.  Cas.,  N.  S.,  657,  and  note,  665 
et  seq. 
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DOUGLAS,  J.  This  case  is  now  before  us  on  a  petition  to 
rehear.  It  was  first  argued  in  this  court  at  the  September 
term,  1900,  and  was  carried  over  under  advisari.  At  the 
February  term,  1901,  it  was  reargued  by  leave  of  the  court,  and 
determined,  the  case  being  reported  in  128  N.  C.  534,  39  S. 
£.  4V  We  have  thus  had  the  advantage  of  three  distinct 
arguments  by  able  and  learned  counsel,  who  have  also  filed 
elaborate  briefs.  With  such  a  presentation  of  the  case,  and 
after  careful  consideration,  we  feel  compelled  to  adhere  to 
our  former  decision.  We  do  so  upon  an  entire  review  of  its 
merits  on  account  of  its  importance  as  a  precedent,  which, 
we  think,  takes  it  out  of  the  strict  operation  of  the  rule  in- 
voked by  the  plaintiff  and  laid  down  in  Weisel  v.  Cobb,  123 
N.  C.  67,  30  S.  £.  312,  and  cases  therein  cited.  The  facts  are 
sufficiently  stated  in  the  well-considered  opinion  of  the  Chief 
Justice. 

The  doctrine  of  fellow  servant  is  generally  said  to  have  bad 
its  origin  in  the  case  of  Priestley  v.  Fowler,  3  Mees.  &  W.  i, 
decided  in  1837,  where  the  plaintiff  had  his  thigh  broken  by 
the  breaking  down  of  an  overloaded  butcher's  van,  loaded  and 
conducted  by  a  fellow  servant.  The  doctrine,  which  was 
rather  inferentially  laid  down  in  Priestley's  Case,  was  for  the 
first  time  distinctly  enunciated  in  1841  in  Murray  v.  Railroad 
Co.,  I  McMul.  385,  36  Am.  Dec.  268,  where  a  fireman  was 
injured  through  the  negligence  of  an  engineer  on  the  same 
train.  However,  the  leading  case  upon  the  subject  is  undoubt- 
edly that  of  Farwell  v.  Railroad  Corp.,  4  Mete.  (Mass.)  49,  38 
Am.  Dec.  339,  in  which  Chief  Justice  Shaw  delivered  an 
elaborate  opinion,  which  has  been  characterized  by  a  distin- 
guished jurist  as  '^the  fountain  head  of  the  common  law  of 
England  and  America  on  this  subject."  The  development  of 
the  doctrine  through  judicial  construction,  and  the  largely  in- 
creased area  of  its  application  caused  by  the  increasing  use 
of  dangerous  machinery,  with  a  relative  increase  in  the  num- 
ber of  serious  accidents,  suggested  the  necessity  of  its  material 
modification.  Some  of  the  states  attempted  to  do  so  through 
judicial  construction  by  the  introduction  of  the  rule  of  vice 
principal,  while  others  had  recourse  to  special  legislation. 
Among  such  statutes  that  have  been  most  generally  cited  and 
most  frequently  construed  we  find  the  English  employer's 
liability  act  of  1880,  and  the  subsequent  acts  of  Alabama, 
Massachusetts,  Colorado,  and  Indiana.  All  of  these  acts  are 
more  comprehensive  than  our  own,  inasmuch  as  they  are  not 
restricted  to  railroad  companies;  but,  on  the  other  hand,  they 
all  contain  certain  conditions  which  materially  a&ect  their 
application.  Our  statute,  on  the  contrary,  is  simply  an  uncon- 
ditional abrogation  of  the  kindred  doctrines  of  fellow  servant 
and  assumption  of  risk  as  applied  to  railroad  companies.  It 
is  the  act  of  February  23,  1897,  erroneously  printed  as  chapter 
56  of  the  Private  Laws  of  1897,  and  is  as  follows: 
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**The  General  Assembly  of  North  Carolina  do  enact: 

''Section  i.  That  any  servant  or  employee  of  any  railroad 
company  operating  in  this  state  who  shall  sufier  injury  to  bis 
person,  or  the  personal  representative  of  any  such  servant  or 
employee  who  shall  have  suffered  death,  in  the  course  of 
bis  services  or  employment  with  said  company,  by  the  negli- 
gence, carelessness,  or  incompetency  of  any  other  servant, 
employee  or  agent  of  the  company,  or  by  any  defect  in  the 
machinery,  ways  or  appliances  of  the  company,  shall  be 
entitled  to  maintain  an  action  against  such  company. 

**Sec.  2.  That  any  contract  or  agreement  expressed  or  im- 
plied made  by  any  employee  of  said  company  to  waive  the 
benefit  of  the  aforesaid  section  shall  be  null  and  void." 

This  court  has  held  this  act  to  be  constitutional  as  far  as 
it  applied  to  fellow  servants.  Kinney  v.  Railroad  Co.,  122 
N.  C.  q6i,  30  S.  E.  313;  Wright  v.  Railroad  Co.,  123  N.  C. 
280,  31  S.  E.  652;  Hancock  v.  Railway  Co.,  124  N.  C.  222,  32 
S.  E.  679.  We  see  no  reason  why  the  remainder  of  the  act  is 
not  equally  constitutional,  as  it  is  necessary  to  give  any  prac- 
tical value  to  this  act  itself.  It  is  well  settled  that  the  doctrine 
of  fellow  servant  and  assumption  of  risk  rest  entirely  upon  an 
implied  contract;  and,  if  an  express  contract  could  be  made 
to  take  the  place  of  an  implied  contract,  the  essential  purposes 
of  the  act  could  be  practically  defeated  at  the  will  of  the  em- 
ployer. That  such  statutes  are  not  repugnant  to  the  constitu- 
tion of  the  United  States  has  been  repeatedly  decided.  The 
Kansas  statute  was  sustained  in  Railroad  Co.  v.  Mackey,  127 
U.  S.  205,  8  Sup.  Ct.  1 161.  32  L.  Ed.  107,  where  the  court 
says,  on  page  210,  127  U.  S.,  page  1163,  8  Sup.  Ct.,  and  page 
109,  32  L.  Ed,:  ** But  the  hazardous  character  of  the  busi- 
ness of  operating  a  railway  would  seem  to  call  for  special 
legislation  with  respect  to  railroad  corporations,  having  for 
its  object  the  protection  of  their  employees  as  well  as  the 
safety  of  the  public.  The  business  of  other  corporations  is  not 
subject  to  similar  dangers  to  their  employees,  and  no  objec- 
tion, therefore,  can  be  made  to  the  legislation  on  the  ground 
of  its  making  an  unjust  discrimination.  It  meets  a  particular 
necessity,  and  all  railroad  corporations  are  without  distinc- 
tion made  subject  to  the  same  liabilities.''  This  rase  was 
quoted  and  approved  in  Railroad  Co.  v.  Herrick,  127  U.  S. 
•211,  8  Sup.  Ct.  1 176,  32  L.  Ed.  109.  sustaining  the  Iowa  stat- 
ute: in  Railroad  Co.  v.  Pontius.  157  U.  S.  209,  15  Sup.  Ct. 
58*;,  39  L.  Ed.  675;  and  in  Railroad  Co.  v.  Mathews,  165  U. 
S.  I,  17  Sup.  Ct.  243.  41  L.  Ed.  611.  We  have,  therefore,  no 
hesitation  in  holding  the  act  of  February  23,  1897,  valid  in  its 
entirety,  and  that  it  deprives  all  railroad  companies  operating 
in  this  state  of  the  defense  of  assumption  of  risk,  whether  rest- 
ing in  contract,  expressed  or  implied,  and  whether  pleaded 
directly  or  under  the  doctrine  of  fellow  servant. 

Beyond  this  we  cannot  go,  as  we  think  that  the  intent  of 
the  statute  related  simply  to  the  contractual  relations  existing. 


888  MASTBR  AND  SERVANT  VolXXin 

(NS) 

Coley  V,  North  Carolina  R.  Co 

expressly  or  by  implication,  between  the  plainti£F  and  defend- 
ant; and  that  the  general  assembly  did  not  intend  to  forbid  the 
plea  of  contributory  negligence  in  the  real  meaning  of  the 
term.  Some  courts  appear  to  have  confused  assumption  of 
risk  with  contributory  negligence,  by  regarding  them  as 
equivalent  defenses;  but  they  are  essentially  different  in  their 
nature,  their  origin,  and  their  results.  Contributory  negli- 
gence, of  course,  always  involves  the  fact  of  actual  negligence 
on  the  part  of  the  plaintiff,  while  the  simple  assumption  of 
risk  does  not  of  itself  imply  negligence,  which  may  or  may  not 
coexist.  A  defective  machine  carefully  handled,  or  a  safe 
machine  carelessly  handled,  may  equally  result  in  an  acci- 
dent; but  the  resulting  responsibility  would  be  by  no  means 
the  same.  This  is  especially  true  since  the  act  of  1897.  As 
the  law  now  stands,  the  use  of  machinery  obviously  defective 
will  not  prevent  the  plaintiff  from  a  recovery  for  an  injury  re- 
sulting therefrom,  unless  the  apparent  danger  is  so  great  that 
its  assumption  would  amount  to  a  reckless  indifference  to 
probable  consequences.  What  is  recklessness,  depending  upon 
the  rule  of  the  prudent  man,  is,  as  is  said  in  the  former  opin- 
ion of  the  court,  a  matter  of  fact  for  the  jury,  as  it  necessarily 
depends  upon  the  peculiar  facts  of  each  case.  The  best 
definition  we  can  give,  applicable  to  such  cases  as  that  at  bar, 
is  that  adopted  by  this  court  in  Hinshaw  v.  Railroad  Co.,  118 
N.  C.  1047,  24  S.  E.  426.  that  the  danger  of  using  the  defective 
machine  must  be  not  only  apparent,  but  so  great  that  there 
are  more  chances  against  its  safe  use  than  there  are  in  favor 
of  it.  This  risk  must  be  considered  in  connection  with  the 
skill  and  experience  of  the  plaintiff,  as  a  sailor  might  with 
entire  safety  climb  up  into  the  rigging,  where  it  would  be 
utter  recklessness  for  a  landsman  to  follow.  In  all  such  cases 
the  "personal  equation'*  is  an  important  factor.  It  is 
admitted  that  at  the  time  of  the  injury  the  plaintiff  had  been 
in  the  railroad  service  for  30  years,  in  the  service  of  the 
defendant  over  4  years  as  yard  conductor,  and  was  fully  versed 
in  the  duties  of  his  position.  It  further  appears  that  the  regular 
switch  engine  with  a  sloping  tender  was  taken  away,  and  a 
road  engine  substituted  therefor,  that  had  no  handhold  above 
the  platform  of  the  tender.  This  handhold  could  be  used 
only  while  he  was  on  the  lower  step,  and  yet,  if  he  remained 
on  that  step,  he  could  not  see  the  engineer,  or  signal  to  him, 
without  leaning  outward  in  an  uncomfortable  and  dangerous 
position.  The  proper  performance  of  his  duties  required  him 
to  stand  upon  the  platform  of  the  tender  where  he  could  see 
and  be  seen;  and  to  get  up  there  he  must  pull  up  by  catching 
hold  either  of  the  drain  pipe  or  the  top  of  the  tender.  He 
swears  that  of  the  two  he  considered  the  drainpipe  the  safer, 
as  well  as  the  more  convenient.  Neither  had  been  provided 
for  such  use,  and,  if  he  pulled  himself  up  at  all,  he  was  com- 
pelled to  do  so  by  using  something  intended  for  another  pur- 
pose.    He  had  been  using  this  drainpipe  regularly  for  such 
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purpose  for  three  weeks,  but  had  used  the  one  on  the  other 
side  more  because  the  most  of  his  work  was  on  that  side.  If 
the  drainpipe  had  been  properly  fastened,  it  would  have  been 
safe,  and  he  would  not  have  been  hurt.  These  are  the  most 
material  points  of  his  testimony,  and  he  is  larR:ely  corroborated 
by  other  witnesses.  The  plaintiff  testifies  that,  if  the  drain- 
pipe had  been  in  proper  condition,  it  should  have  held  a 
thousand  pounds.  Heilig  testified  that  drainpipes  are  usually 
threaded  through  a  nut  on  the  inside,  and  should  support  a 
thousand  pounds,  if  necessary.  Lacy,  a  witness  for  the 
defendant,  says  that  drainpipes,  when  in  pi;oper  condition, 
are  very  secure,  and  would  hold  a  man's  weight,  adding, 
**When  first  put  in,  always  would.**  Hill,  a  witness  for  the 
defendant,  says  that  the  drainpipe  ''would  hold  a  man's 
weight  if  in  proper  condition.**  Taking  this  evidence  as 
true,  and  construing  it  in  the  light  most  favorable  for  the 
plaintiff,  as  we  are  bound  to  do  on  a  motion  to  nonsuit  or 
direction  of  the  verdict,  can  we  say,  in  the  light  of  our  own 
decisions,  that  the  plaintiff  was  guilty  of  contributory  neerli- 
gence  as  a  matter  of  law.^  The  question  is  not  whether  the 
defendant  had  placed  the  drainpipe  there  for  any  such  pur- 
pose, but  whether,  when  the  defendant  made  it  necessary  for 
him  to  pull  up  by  something,  without  placing  anything  there 
for  the  purpose,  the  plaintiff  was  guilty  of  contributory  negli- 
gence per  se  in  catching  hold  of  a  drainpipe  which  was 
apparently  secure,  which  he  has  been  using  for  three  weeks, 
and  which,  if  in  proper  condition,  could  have  supported  a 
thousand  pounds.  It  seems  to  us  there  can  be  but  one 
answer.  It  was  an  issue  of  fact  for  the  jury,  and,  in  the 
absence  of  any  error  in  his  honor's  charge  prejudicial  to  the 
defendant,  we  cannot  disturb  the  verdict. 

It  is  well  settled  that  on  a  motion  for  nonsuit,  or  its  coun- 
terpart, the  direction  of  a  verdict,  the  evidence  for  the  plain- 
tiff must  be  accepted  as  true,  and  construed  in  the  light  most 
favorable  to  him,  as  the  jury  might  take  that  view  of  it  if  left 
to  them,  as  they  appear  to  have  done  in  the  case  at  bar. 
Avera  V.  Sexton,  35  N.  C.  247:  Hathaway  v.  Hinton,  46  N. 
C.  243;  State  V.  Allen,  48  N.  C.  257;  Abernathy  v.  Stowe,  92 
N.  C.  213;  Gibbs  V.  Lyon,  95  N.  C.  146:  Springs  v.  Schenck, 
99  N.  C.  551,  6  S.  E.  405,  6  Am.  St.  Rep.  552;  Hodges  v. 
Railway  Co.,  120  N.  C.  gqs,  27  S.  E.  128;  Collins  v.  Swanson. 
121  N.  C.  67,  28  S.  E.  65;  Purnellv.  Railroad  Co.,  122  N.  C.  832, 
29  S.  E.  9«;3;  Cable  v.  Railway  Co.,  122  N.  C.  892,  29  S.  E.377; 
Whitley  v.  Same,  122  N.  C.  987,  29  S.  E.  783;  Cox  v.  Rail- 
road Co.,  123  N.  C.  604,  31  S.  E.  848;  Howell  v.  Same,  124 
N.  C.  24,  32  S.  E.  317;  Cogdell  v.  Railroad  Co.,  124  N.  C. 
302,  32  S.  E.  706;  Cowles  V.  McNeill,  I2q  N.  C.  38s,  34  S.  E. 
499;  Brinkley  v.  Railroad  Co.,  126  N.  C.  88,  35  S.  E.  238; 
Moore  v.  Railway  Co.,  128  N.  C.  455,  39  S.  E.  57.  In  Pur- 
nell's  Case,  supra,  Justice  Furches,  speaking  for  the  court, 
says:    **This  motion  is  substantially  a  demurrer  to  the  plain- 
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tiff*s  evidence,  and,  this  being  so,  and  the  court  having  no  right 
to  pass  upon  the  weight  of  evidence,  every  fact  that  plain- 
tiff's evidence  proved  or  tended  to  prove  must  be  taken  by  the 
court  to  be  proved.  It  must  be  taken  in  the  strongest  light 
as  against  the  defendant.''  In  Printing  Co.  v.  City  of  Raleigh, 
126  N.  C.  516,  36  S.  E.  33,  Chief  Justice  Faircloth,  speaking 
for  the  court,  says:  ''The  defendant's  motion  to  dismiss  the 
action  was  equivalent  to  a  demurrer  to  the  evidence,  and 
the  plaintiff's  evidence  will  be  taken  as  true,  and  taken  in 
the  most  favorable  light  for  him  [citing  authorities].  An 
appellate  court  reviewing  a  judgment  of  nonsuit  will  assume 
every  fact  proved  necessary  to  be  proved,  when  the  evidence 
tends  to  prove  it."  This  same  rule  applies  even  in  the 
federal  court,  where  the  judges  are  permitted  to  express  an 
opinion  upon  the  facts,  and  where  the  rule  as  to  a  direction 
of  the  verdict  is  not  so  rieid  as  with  us,  as  will  be  shown  by 
the  following  quotations  from  a  long  line  of  cases:  ''If  the 
evidence,  giving  tht  plaintiff  every  benefit  of  every  inference 
to  be  fairly  drawn  from  it,  sustained  this  view,  then  the  direc- 
tion to  find  for  the  defendant  was  proper. "  Kane  v.  Railroad 
Co.,  128  U.  S.  91,  94,  9  Sup.  Ct.  17,  32  L.  Ed.  341.  "It  is 
only  where  the  facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them  that  the  question  of  neg- 
ligence is  ever  considered  as  one  of  law  for  the  court." 
Railroad  Co.  v.  Ives,  144  U.  S.  427,  12  Sup.  Ct.  683,  36  L. 
Ed.  489.  "In  determining  whether  the  plaintiff  was  so  guilty 
of  contributory  negligence  as  to  entitle  the  defendant  to  a 
verdict,  we  are  bound  to  put  upon  the  testimony  the  construc- 
tion most  favorable  to  him.''  Railroad  Co.  v.  Lowell,  151  U. 
S.  2og,  217,  14  Sup.  Ct.  284,  38  L.  Ed.  136.  The  inference 
from  the  facts  must  be  "j^  plain  as  to  be  a  legal  conclusion,'* 
before  the  question  can  be  withdrawn  from  the  jury.  Rail- 
road Co.  V.  Egeland,  163  U.  S.  93,  98,  16  Sup.  Ct.  977,  41  L. 
Ed.  86.  "We  see  no  reason,  as  long  as  the  jury  system  is  the 
law  of  the  land,  and  the  jury  is  made  the  tribunal  to  decide 
disputed  questions  of  fact,  why  it  should  not  decide  such 
questions  as  these  [negligence  and  contributory  negligence]  as 
well  as  others. "  Jones  v.  Railway  Co.,  128  U.  S.  443,  44^, 
9  Sup.  Ct.  118,  32  L.  Ed.  480.  "The  court  erred  in  not  sub- 
mitting the  question  of  contributory  negligence  to  the  jury,  as 
the  conclusion  did  not  follow,  as  matter  of  law,  that  no  re- 
covery could  be  had  upon  any  view  which  could  be  properly 
taken  of  the  facts  the  evidence  tended  to  establish."  Dunlap 
v.  Railway  Co.,  130  U.  S.  652,  9  Sup.  Ct.  647,  32  L.  Ed.  1058. 
(The  italics  are  our  own.)  It  cannot  be  doubted,  and  in  fact 
it  does  not  seem  to  be  seriously  questioned,  that  it  was  negli- 
gence on  the  part  of  the  defendant  to  furnish  an  engine  so 
obviously  defective  for  its  intended  use,  when  the  defect 
could  have  been  so  easily  supplied.  In  fact,  it  is  questionable 
whether  this  case  would  not  come  under  the  rule  of  continuing 
negligence  laid  down   in   the  cases  of  Greenlee  and  Troxler, 
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aside  from  the  act  of  1897.  Greenlee  v.  Railway  Co.,  123 
N.  C.  978,  30  S.  E.  IIS,  41  L.  R.  A.  399.  6s  Am.  St.  Rep.  734; 
Troxler  v.  Same,  122  N.  C.  903,  30  S.  E.  117;  Id.,  124  N.  C. 
189,  32  S.  E.  550;  McLamb  v.  Railroad  Co.,  122  N.  C.  862, 
29  S.  E.  894.  In  the  celebrated  case  of  Farwell  v.  Railroad 
Corp.,  supra,  the  following  sifsrnificant  reservation  in  the  opin- 
ion of  the  court  is  found  on  pages  61  and  62,  4  Mete.  (Mass.), 
and  page  34S,  38  Am.  Dec:  '4n  coming  to  the  conclusion 
that  the  plaintiff  in  the  present  case  is  not  entitled  to  recover, 
considering  it  in  some  measure  a  nice  question,  we  would  add 
a  caution  against  ai^y  hasty  conclusion  as  to  the  application 
of  this  rule  to  a  case  not  fully  within  the  same  principle.  It 
may  be  varied  and  modified  by  circumstances  not  appearing 
in  the  present  case,  in  which  it  appears  that  no  willful  wrong 
or  actual  negligence  was  imputed  to  the  corporation,  and 
where  suitable  means  were  furnished,  and  suitable  persons 
employed,  to  accomplish  the  object  in  view.  We  are  far  from 
intending  to  say  that  there  are  no  implied  warranties  and 
undertakings  arising  out  of  the  relation  of  master  and  servant. 
Whether,  for  instance,  the  employer  would  be  responsible  to 
an  engineer  for  a  loss  arising  from  a  defective  or  ill-con- 
structed steam  engine;  whether  this  would  depend  upon  an 
implied  warranty  of  its  goodness  or  sufficiency,  or  upon  the 
fact  of  willful  misconduct  or  gross  negligence  on  the  part  of 
the  employer,  if  a  natural  person,  or  of  the  superintendent 
or  immediate  representative  and  managing  agent,  in  case 
of  an  incorporated  company, — are  questions  on  which  we  give 
no  opinion. "  Does  not  this  contain  the  germ  of  the  Greenlee 
Case.^  If  so,  what  would  be  the  use  of  raisins:  an  implied 
warranty  if  the  law  at  once  rebutted  it  by  an  implied  assump- 
tion of  risk? 

We  do  not  think  it  necessary  to  add  anything  more  to  the 
opinion  of  the  court  as  delivered  by  the  Chief  Justice,  as  the  re- 
maining principles  therein  decided  are  too  well  settled  to  need 
further  discussion.  It  may  be  that,  if  we  were  jurors,  we  would 
find  the  plaintiff  guilty  of  contributory  negligence  as  a  matter 
of  fact,  and  not  at  all  unlikely  that  the  recovery  would  be  less. 
But  we  are  not  jurors,  and  have  no  right  to  assume  their 
functions.  The  plaintiff  has  a  judgment  obtained  in  a  court 
of  competent  jurisdiction,  which  is  before  us  on  appeal  only 
as  to  matters  of  law.  As  we  find  no  substantial  error  in  his 
honor's  charge  or  the  conduct  of  the  trial,  we  cannot  disturb  the 
verdict  or  reverse  the  judgment  on  any  view  we  may  have  as 
to  the  mere  weight  of  evidence. 

Petition  dismissed. 

COOK,  J.  (dissenting).  The  decision  of  the  court  is  made 
to  turn  upon  the  fellow  servant  act  of  1897,  which  is  quoted 
in  full  in  the  opinion.  The  construction  placed  upon  that  act, 
in  my  opinion,  is  not  warranted  by  its  text,  or  the  remedy 
intended  to  be  provided  by  the  legislature  which  passed  it. 
So  I  will  first  peruse  and  consider  the  act  in  respect  of  the 
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remedy  intended.  The  rule  for  construing  a  remedial  statute, 
as  tauR:ht  by  Mr.  Blackstone,  is  that  there  are  three  points  to 
be  considered, — the  old  law,  the  mischief,  and  the  remedy; 
that  is,  how  the  law  stood  at  the  making  of  the  act,  what  the 
mischief  was  for  which  the  old  law  did  not  provide,  and  what 
remedy  is  provided  to  cure  the  mischief.  To  illustrate  his 
meanine.  he  instances  the  restraining  statute  of  13  Eliz.  c.  10. 
**Bv  the  common  law,'*  he  says,  '^ ecclesiastical  corporations 
might  let  as  long  leases  as  they  thought  proper.  The  mis- 
chief was  that  they  let  long  and  unreasonable  leases,  to  the 
impoverishment  of  their  successors.  The  remedy  applied  by 
the  statute  was  by  making  void  all  leases  by  ecclesiastical 
bodies  for  longer  terms  than  three  lives  or  twenty-one  years." 
Applying  this  rule  in  construing  the  act,  we  find  the  law  (made 
by  judicial  construction)  to  have  been:  First,  that,  where  an 
employee  of  a  railroad  company  was  injured  by  the  negligence 
of  a  fellow  servant,  the  common  employer  was  not  responsi- 
ble for  the  injury;  and,  second,  that  there  was  no  statute  or 
judicial  ruling  in  this  state  by  which  an  employee  could  be 
prevented  from  contracting  with  a  railroad  company  to  waive 
his  right  of  action  for  injuries  resulting  from  defects  in  the 
machinery.  The  mischief  to  be  remedied  was  to  release  a 
fellow  servant  from  his  responsibility  for  the  negligence  of  a 
fellow  servant;  and,  second,  to  secure  to  the  employee  the 
right  of  action  for  injuries  inflicted  on  account  of  defects  in 
the  machinerv.  The  remedy  applied  by  the  statute  is  to 
create  a  liability  upon  the  railroad  company  in  favor  of  an 
employee  for  injury  inflicted  by  the  negligence  of  a  fellow 
servant,  and  to  declare  null  and  void  any  such  contract  or 
agreement,  express  or  implied,  made  for  the  purpose  of  waiv- 
ing the  right  to  maintain  an  action  (i)  for  injury  resulting 
from  the  negligence  of  a  fellow  servant,  and  (2)  for  injuries 
resulting  from  defects  in  the  machinery.  An  analysis  of  the 
statute  shows  two  propositions:  (i)  To  change  the  relationship 
existing  between  fellow  servants,  and  make  them  vice  prin- 
cipal as  to  each  other  with  respect  to  injuries  resulting  on 
account  of  their  negligence,  carelessness,  or  incompetency, 
and  to  prevent  them  from  forfeiting  their  right  of  action  by 
contract.  (2)  To  prevent  an  employee  from  waiving  his  right 
of  action  for  injuries  received  on  account  of  defects  in  the 
machinery,  ways,  or  appliances;  or,  in  other  words,  a  rieht 
of  action  accrues  to  a  fellow  servant,  and  the  right  to  waive 
either  action  by  any  employee  is  forbidden.  These  relations 
being  established  by  the  statute,  the  liability  of  the  railroad 
companv  as  to  furnishing  safe  and  suitable  machinery,  waj^s, 
and  appliances,  and  the  relationship  of  the  employee  and 
his  assumption  of  risks  in  the  performance  of  his  work,  re- 
main unchanged.  Soldo  not  understand  that  it  is  within 
the  purview  of  the  statute  to  exempt  an  employee  from 
responsibility  for  neglierence  in  the  use  of  safe  machinery,  or 
to  license   him   to  voluntarily  assume   unnecessary  risk   or 
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hazard  at  the  expense  or  upon  the  responsibility  of  the  rail- 
road company ;  for,  if  danger  or  peril  exists  in  the  perform- 
ance of  a  service,  it  becomes  obvious  first  to  the  employee, 
and  frequently  arises  suddenly  and  unexpectedly,  and  he  is 
under  no  obligation  to  the  railroad  company  to  incur  it.  Nor 
is  the  railroad  company  under  a  legal  obligation  to  be  ever 
present  with  its  employee,  and  to  exercise  lor  him  that  good 
judgment  and  common  sense  in  avoiding  hazard  while  per- 
forming service  which  he  assumed  to  have  in  accepting  em- 
ployment in  a  service  which  he  knew  to  be  accompanied 
with  much  danger,  and  liable  to  various  accidents.  Ihe 
railroad  company  necessarily  sees  through  the  eyes  of  its 
employees,  and  a  proper  performance  of  its  service  and 
duties  is  dependent  upon  their  eyes,  good  sense,  and  good 
judgment.  Whether  machinery,  ways,  and  appliances  are 
sound  or  defective  depends  upon  the  knowledge  and  skill 
of  its  officers  and  employees,  upon  whom  there  must  rest 
an  obligation  to  make  known  and  have  remedied  such  de- 
fects when  discovered,  as  well  as  to  inspect  them  before 
and  during  use  for  the  security  of  themselves  as  well  as  those 
using  them.  When  once  placed  in  the  hands  and  under  the 
control  of  an  employee,  it  is  through  his  eyes,  above  all  others, 
that  the  company  must  rely  for  the  detection  of  defects,  and 
from  whom  information  of  the  same  should  be  obtained.  Nor 
do  I  understand  that  it  is  within  the  purview  of  the  statute, 
either  by  expression  or  intendment,  to  abrogate  the  doctrine 
of  assumption  of  risk, — '*  Volenti  non  fit  injuria.'*  From  the 
nature  of  the  employer  corporation,  it  is  compelled  to  operate 
through  and  depend  upon  its  officers  and  employees.  Each 
employee  becomes  a  vice  principal  as  to  the  service  under  bis 
absolute  control,  and,  if  defects  exist  in  the  machinery 
intrusted  to  him,  or  become  apparent  thereafter,  it  is  bis  daty 
to  his  employer,  as  well  as  to  himself,  to  make  it  known,  and 
to  use  his  best  offices  to  have  them  remedied.  His  failure  to 
give  information  of  such  defects  leads  the  employer  to  assume 
that  none  exist  to  the  great  hazard  of  its  property  and  service. 
But,  should  he  continue  in  the  use  of  such,  knowing  the  defects, 
and  failing  to  give  the  employer  an  opportunity  of  making  the 
remedy,  then  he  does  so  knowingly  and  willingly,  and  must 
be  considered  to  have  undertaken  to  run  the  risks  incident 
thereto. 

Defendant  company  exhibited  to  the  court,  as  a  part  of  the 
case  on  appeal,  a  photograph  of  the  engine  and  tender  upon 
which  the  accident  occurred.  It  appears  therefrom,  as  ex- 
plained by  the  evidence  recited  in  the  record  (the  tender  when 
backing  being  in  front,  I  shall  speak  of  the  rear  end  of  the 
tender  as  the ''front"),  that  there  was  a  platform  upon  the 
**front"  of  the  tender,  six  inches  wide,  extending  the  width 
of  the  tender  across  the  railroad  track,  and  being  about  a  foot 
or  sixteen  inches  from  the  ground  or  sills  upon  the  track. 
This  was  a  safe  place  for  plaintiH,  and  was  provided  with  a 
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handhold;  but  it  was  not  a  comfortable  place  to  stay  and 
signal  the  engineer,  as  he  would  have  to  stoop  over  to  see  him, 
or  by  peeping  around  the  corner.  Above  this  platform  or  step 
was  a  tool  box,  and,  with  the  lid  shut  down,  was  about  two 
feet  wide,  and  was  a  safe  place  to  stand,  and  perfectly  con- 
venient in  signaling  the  engineer.  The  way  provided  for 
getting  up  on  this  tool  box  was  a  step  on  the  side  of  the 
tender,  about  two  feet  four  inches  from  the  ground.  There 
was  no  grab  iron  there  on  the  tender,  and  it  was  on  that  cor- 
ner of  the  tender  where  the  drainpipe  extended  out.  The 
drainpipe  was  not  used  for,  and  was  known  to  be  unfit  to  be 
used  as,  a  grab  iron;  but  plaintiff  had  used  the  one  on  the 
opposite  side  300  times,  and  this  one  not  so  often  (2  or  3 
times),  and  had  never  examined  to  see  if  it  was  sound  or 
securely  fastened;  but,  if  it  were,  it  would  hold  1,000  pounds. 
Plaintiff,  when  injured,  was  not  getting  up  on  the  tool  box 
from  the  side  of  the  tender  where  the  grab  iron  should  have 
been  for  that  purpose,  but  was  getting  up  from  the  platform 
(provided  for  his  use,  and  in  ** front*'  of  the  tender)  upon  the 
tool  box,  and  in  doing  so  used  for  his  support  the  drainpipe, 
which  broke  out.  and  he  fell  backwards  upon  the  track  in 
**front**  of  the  moving  tender,  and  was  injured,  before  he 
could  get  outside  of  the  rails,  by  one  of  the  wheels  running 
over  his  arm  and  otherwise  doing  him  harm.  Plaintiff  was 
the  yard  conductor,  having  under  his  control  the  engineer  and 
another  employee.  He  was  experienced  in  the  railroad  serv- 
ice, and  for  over  two  years  had  occupied  the  same  position, 
and  well  knew  the  safe  and  unsafe  methods  of  performing  his 
service. 

Now,  then,  with  this  understanding  of  the  statute,  and  the 
burden  of  plaintiff's  case  resting  upon  the  fact  that  there  was 
no*  grab  iron  on  the  side  of  the  tender,  and  that  his  injury 
resulted  from  the  lack  of  such  at  that  place,  I  shall  briefly 
consider  what  I  take  to  be  the  main  question  presented  in 
this  case :  Was  defendant  company  negligent  in  not  putting 
a  grab  iron  on  the  side  of  the  tender  before  delivering  the 
engine  and  tender  to  plaintiff  for  his  use  in  its  service.^  Plain- 
tiff says  his  injuries  resulted  from  the  breaking  of  a  defective 
drainpipe  (used  as  a  substitute  for  the  grab  iron)  while  he 
was  undertaking  to  mount  upon  the  tool  box.  He  was  not 
mounting  from  the  side  of  the  tender  where  the  grab  iron  was 
necessary  for  that  purpose,  for,  had  he  chosen  that  mode, — 
which  was  the  proper  one, — and  used  the  drainpipe,  and 
fallen,  his  fall  would  have  been  outside  of  the  track,  and  the 
wheels  could  not  have  injured  him.  But  he  was  mounting 
from  the  platform  (or  step)  in  ** front,*'  with  his  back,  to  the 
middle  of  the  track,  and  undertaking  to  get  upon  the  tool  box 
from  that  direction,  and  in  doing  so  used  the  drainpipe  for 
his  support,  which  broke  out,  and  he  fell  in  ** front"  in  the 
middle  of  the  track,  and  was  injured  by  the  moving  train  be- 
fore he  could  get  out  of  the  track.     Had  he  undertaken  to 
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mount  from  the  side  of  the  tender,  this  injury  could  not  have 
occurred;  but,  having:  undertaken  to  mount  from  the  '4ront/* 
from  which  position  no  appliances  were  required  to  be  fixed 
for  mounting,  and  in  a  way  not  contemplated  or  suggested  by 
the  structure  of  the  machine  or  the  provisions  made,  his 
injuries  did  not  result  from  the  neglect  of  the  defendant  in 
failing  to  put  grab  irons  on  the  engine,  and  I  think  his  honor 
erred  in  not  instructing  the  jury,  as  prayed  by  defendant, 
**that  upon  the  whole  evidence,  taken  in  the  light  most  favor- 
able to  the  plaintiff,  there  is  no  sufficient  evidence  to  go  the 
jury  of  any  defective  appliance,  so  far  as  the  want  of  a  grab 
iron  is  concerned,  except  that  of  which  the  plaintiff  accepted 
the  risk  of  continuing  in  the  service  of  the  defendant  after  full 
knowledge  of  such  defect,"  to  which  defendant  excepted,  and 
assigned  as  error. 

When  this  case  was  last  before  the  court  (128  N.  C.  534, 
39  S.  E.  43),  I  simply  entered  my  dissent,  because  the  opin- 
ion of  the  court  was  filed  so  late  that  I  did  not  have  time 
thereafter  to  complete  my  opinion,  which  I  was  preparing, 
and  was  unwilling  to  delay  the  case  on  that  account;  and  now 
again  I  find  myself,  in  the  press  of  other  business  before  the 
court,  similarly  situated. 

MONTGOMERY,  J.  (dissenting).  I  cannot  concur  in  the 
opinion  of  the  court.  It  can  serve  no  useful  purpose  for  me 
to  write  anything  further  in'the  matter,  and  I  content  myself 
with  the  dissent  entered  by  me  in  the  case  on  its  first  trial, 
and  reported  in  128  N.  C.  534,  39  S.  E.  43. 
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(Supreme  Court  0/ North  Carolina^  Dec,  17 ^  /go/,) 

[40  S.  B.  Rep.  184.] 

Injury  to  Employee — Liability  for  Failure  to  Furnish  Autonnatic  Coup- 
lers.* 
In  an  action  bj  an  employee  against  a  railroad  company  for  injuries 
received  while  coupling-  cars  with  a  link  and  the  old  style  drawhead, 
the  company  is  liable  for  all  injuries  which  would  not  have  occurred 
if  the  cars  had  been  provided  with  modern  self-acting  couplers. 

Same — Estoppel  from  Setting  Up  Lease  Providing  for  Indemnity. 

The  charter  of  the  defendant  railroad  company  (LawsN.  C.  1848-49, 
c.  82,  {  19)  authorized  the  company  to  *'farm  out  its  rights  of  trans- 
portation* *  over  its  railroad.  Acting  under  this  authority  as  construed 
by  the  supreme  court,  the  defendant  leased  its  road,  taking  from  the 
lessee  an  indemnity  against  any  judgment  which  inight  be  rendered 
against  it  for  any  tort,  wrong,  or  injury  done  or  permitted  by  the 
lessee,  such  indemnity  being  taken  in  view  of  a  decision  of  the 
supreme  court  holding  that  no  lease  made  by  a  railroad  company 
under  the  statutory  authority  to  **farm  out*'  its  franchises,  there 
being  no  statutory  exemption  to  the  lessor,  would  exempt  such  lessor 

*As  to  the  master's  duty  to  furnish  automatic  couplers,  see  Troxler 
V.  Southern  Ry.  Co.  (N.  Car.),  14  Am.  &  Kng.  R.  Cas.,  N.  S.,  711, 
and  foot-note. 
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from  liability  for  the  negligence  of  its  lessee:  held^  that  in  an  action 
by  an  employee  of  defendant's  lessee  for  injury  received  while  in  the 
service  of  such  lessee  the  defendant  is  estopped  from  setting  up  the 
lease  as  a  defense. 

Same— Liability  of  Lessor  for  Negligence  of  Lessee.* 

The  lessor  company  could  not,  in  the  absence  of  statutory  exemp- 
tion, by  its  lease  relieve  itself  from  liability  for  the  negligence  of 
its  lessee,  or  for  defects  in  the  maintenance  and  construction  of  the 
road  or  its  equipments,  since  the  lessee  must  be  considered  as  the 
agent  of  the  lessor  for  the  operation  of  the  road,  and  since 'it  would 
be  against  public  policy  to  aUow  a  corporation  to  put  off  the  liabilities 
incident  to  its  franchises,  while  it  enjoyed  the  profits  through  the 
medium  of  the  lease. 
Cook,  J.,  dissenting  in  part. 

• 

Appeal  from  superior  court.  Rowan  county;  Brown,  Judge. 

Action  by  C.  D.  Harden  against  the  North  Carolina  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Chas.    Price,  F.    H.    Busbee,  and  A.  B.   Andrews,  Jr.,  for 
appellant. 
Overman  &  Gregory,  for  appellee. 

CLARK,  J.  The  plaintiff  was  a  brakeman  in  the  service 
of  the  Southern  Railway  Company  (lessee  of  defendant)  on  a 
freight  train,  and  was  injured  in  making  a  coupling  between 
a  box  car  and  the  shanty  car ''with  a  link  and  the  old  style 
drawhead.**  The  shanty  car  was  QOt  equipped  with  automatic 
couplers,  nor  was  the  train  fully  equipped  with  Janney 
couplers,  or  other  modern  self-coupling  devices;  and  the 
court  charged  the  jury,  citing  Greenlee  v.  Railway  Co.,  122 
N.  C.  977,  30  S.  E.  115.  41  L.  R.  A.  399,  6s  Am.  St.  Rep.  734 
(since  followed  in  Troxler  v.  Railway  Co.,  124  N.  C.  189,  32 
S.  E.  550,  44  L.  R.  A.  313,  70  Am.  St.  Rep.  s8o,  and  other 
cases),  as  follows:  ''If  you  find  that  the  freight  train  was  not 
fully  provided  with  modern  self-acting  couplers,  and  that  the 
plaintiff  would  not  have  been  injured  had  the  cars  been  so 
provided,  you  will  find  the  first  issue  'Yes'  and  the  second 
issue  'No.'  '*  The  judge  followed  the  decisions  of  this  court, 
and,  without  repeating  the  arguments  therein,  it  is  sufficient 
to  say  that  we  reaffirm  our  former  rulings  holding  a  railroad 
company  responsible  for  injuries  to  its  employees,  which 
would  not  have  occurred  if  there  had  been  provided  by  it 
those  humane  devices  protecting  the  lives  and  limbs  of  its  em- 
ployees which  are  in  general  use.  The  reports  of  the  United 
States  interstate  commerce  commission  issued  by  the  author- 
ity of  the  federal  government  show  the  reduction  of  many 
thousands  annually  in  the  number  of  employees  killed  or 
maimed  in  coupling  cars  since  the  introduction  of  automatic 
couplers  (which  now  is  compulsory  under  the  act  of  congress 
as  to  all  interstate  roads).  This  should  be  a  sufficient  answer 
to  all  complaints  as   to  our  former  ruling.     If  the  lives  and 

*See  Perry  v.  Western    North    Carolina   R.    Co.   (N.  Car.),  21  Am. 
&  Kng.  R.  Cas.,  N.  S.,  659,  and  foot-note. 
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limbs  of  employees  can  be  saved  by  such  provision  of  im- 
proved appliances,  public  policy  and  humanity  require  the 
courts  to  exact  liability  for  iailure  to  furnish  them. 

The  principal  point  made,  however,  is  in  the  effort  to  induce 
this  court  to  overrule  a  still  lorger  line  of  decisions  which 
holds  this  lessor,  the  North  Carolina  Railroad  Company, 
liable  for  the  acts  and  defaults  of  its  lessee,  the  Southern 
Railroad  Company.  The  charter  of  the  North  Carolina  Rail- 
road Company  (Laws  1848-49,  c.  82,  §  19)  authoiizes  the 
company  ^4o  farm  out  its  right  of  transportation  over  said 
railroad,  subject  to  the  rules  above  mentioned.*'  There  are 
no  other  words  from  which  a  right  to  lease  the  road  can  be 
inferred.  As  at  the  date  of  the  charter  railroads  were  com- 
paratively new,  and  the  popular  idea  was  that  a  railroad  com- 
pany was  to  maintain  the  roadbed  and  *'farm  out*'  rights  of 
transportation  over  it,  as  was  the  case  with  canal  companies, 
and  is  to-day  the  case  with  express  companies  and  many  *4ast 
freight*' and  *  through  lines,"  it  was  thought  by  many  that 
these  words  did  not  authorize,  and  were  not  intended  to 
authorize,  a  lease  of  its  entire  property,  which  lease  had  the 
effect  to  take  it  out  of  a  **state  system"  running  from  the 
mountains  to  the  seacoast  under  state  control,  and  make  it  a 
part  of  an  interstate  line  running  north  and  south  under  the 
control  of  foreign  corporations,  to  the  utter  destruction  of  the 
**state  system"  intended  by  the  charter  of  the  defendant. 
The  authority  to  lease,  based  upon  the  permission  **to  farm 
out  its  rieht  of  transportation, "  came  before  this  court  in 
State  V.  Richmond  &  D.  R.  Co.,  72  N.  C.  6.^4,  and  that  ex- 
panded construction  was  sustained  by  a  divided  court.  Judge 
Settle  writing  the  opinion,  Jude^e  Bynum  dissenting  in  a  re- 
markably able  opinion.  Judge  Rodman  did  not  sit.  If  it  were 
a  new  question,  this  court  might  possibly  hold  with  Judge 
Bynum  as  to  the  reasonable  construction  of  the  meaning  of 
the  words  ''to  farm  out  the  right  of  transportation,"  but  the 
lessee  would  rely  upon  the  fact  that  it  took  its  lease  relying 
upon  the  construction  placed  by  this  court  upon  the  meaning 
of  those  words.  But  it  also  made  its  lease  subsequent  to  the 
decision  of  this  court -often  since  repeated — that  those  words 
did  not  allow  the  lessor  to  rid  itself,  by  any  lease  made  under 
authority  conferred  by  those  words,  of  liability  for  any  acts  of 
negligence  or  torts  committed  by  the  lessee  as  to  the  world, 
its  passengers,  or  its  employees,  the  latter  being  held  in  effect 
to  be  simply  sub-employees  of  the  lessor,  employed  by  its 
agent  for  the  operation  of  the  road,  its  lessee.  In  Aycock  v. 
Railroad  Co.  (1883)  89  N.  C.  321.  it  had  been  held  (Smith,  C. 
J.)  the  authorities  ''fully  sustain  the  proposition  that  the 
defendant  company  leasing  the  use  of  its  road  or  permitting 
the  use  of  it  bv  another  company  remains  liable  for  the  con- 
sequences of  the  mismanagement  of  the  train  in  charge  of  the 
servants  of  the  latter,  and  the  injury  thence  resuhing,  to  the 
same  extent  as  if  such  mismanagement  was  the  act  or  neglect 

23  (NS)  A&E  RCaa-57 


898  MASTER  AND  SERVANT  ^ol  XXTQ 

<NS) 

Harden  v.  North  Carolina  R.  Co 

of  its  own  servants  operating  its  own  train'';  citing  the 
authorities.  In  Logan  v.  Railroad  Co.,  116N.  C.  940,  21  S. 
E.  959,  this  very  charter  of  the  defendant  company  was 
elaborately  considered,  and  in  an  able  opinion  by  Mr.  Justice 
Avery,  concurred  in  by  the  entire  court,  it  was  held  that  no 
lease  made  by  virtue  of  the  above-cited  words  (there  being  no 
clause  of  exemption  granted  to  the  lessor)  would  exempt  the 
defendant  from  liability  for  the  wrongful  acts,  defaults,  or  neg- 
ligence of  its  lessee ;  and  hence  that  the  lessor  company  was 
liable  for  injuries  sustained  from  the  negligence  of  its  lessee 
by  a  section  hand  employed  by  such  lessee.  This  decision 
was  rendered  by  this  court  at  February  term,  1895,  and  the 
lessor  and  lessee,  both  aware  of  the  construction  placed  by  the 
court  upon  a  contract  by  lessor  to  **farm  out  its  right  of  trans- 
portation," on  August  i6th  following  executed  the  lease 
under  which  the  lessee  is  now  operating  the  defendant's  road. 
Both  parties  had  that  decision  in  view,  and  provided  for  the 
liability  of  the  defendant  for  all  the  acts  and  defaults  of  its 
lessee  by  a  stipulation  in  said  lease   (which  lease  is  filed  as  a 

fart  of  the  record  in  this  case)  for  a  deposit  of  ''not  less  than 
175,000  in  cash,  or  its  equivalent,  to   be  applied"   to  the 
performance  of  the  stipulations  in  the  contract  to   be   per- 
formed by  the  lessee,  and  among  them  **to  any  judgment  or 
judgments  recovered  in  any  court  of  the  state  or  of  the  United 
States  when  finally  adjudicated   for  any   tort,  wrong,  injury, 
negligence,  default,  or  contract  done,  made,  or  permitted  by 
the  parties  of  the  second   part,  its  successors,  assigns,  em- 
ployees, agents,  or  servants,  for  which  the  party  of  the  first 
part  shall  be  adjudged  liable,  whether  the  party  of   the  first 
part  is  sued  jointly  with  or  separately  fr^m  the  party  of  the 
second  part";  and  further  provides  to   what  agents  of  the 
lessee  notices  of  such  suits  shall  be  given  by  the  lessor  when 
sued  singly,  and  for  the  renewal  and  maintenance  of  said  sum 
whenever  diminished  by  such  application  of  any  part  thereof. 
The  lease  was  made  subsequent  to  the  decision  of  the  Logan 
Case.     Both  lessor  and  lessee  knew  of  the  continuing  liability 
of  lessor  under  any  lease  authorized  by  the  words  **farm  out" 
as  construed  by  this  court,  and  stipulated   in   view  of  such 
liability,  a  deposit  being  put  up,  to  be  maintained   at  a  fixed 
sum,  to  guaranty  the   lessor,  the  defendant  herein.     If  the 
lease  is  valid  because  made  subsequent  to  the  decision  of  a 
divided  court  in  State  v.  Richmond  &D.  R.  Co.,  72  N.  C.  634, 
It  does  not  lie  in  the   mouth  of  the  lessor  to  contend   that  it 
does  not  remain  liable  for  all  acts  of  its  lessee  in  the  opera- 
tion of  its  road  under  a  lease  made  subsequent  to  the  decision 
of  a  unanimous  court  in   Logan  v.  Railroad   Co.,    116  N.  C. 
940,  21  S.  E.  9559,  especially  when  it  has  stipulated  against  loss 
therefrom  by  exacting  a  deposit  from  its  lessee.     And  in  fact 
the  lessor  has  not  complained.     This  objection  has  several 
times  been  raised  m  this  court,  but  always,  by  counsel  of  the 
lessee,  and  ruled  upon  again  and  again,  always  in  conformity 
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to  the  precedents  in  Aycock*s  Case,  89  N.  C.  321,  and  Logan's 
Case,  supra.  The  defendant  has  never  averred  any  loss, 
detriment,  or  probable  damage  by  reason  of  its  being  held 
liable  for  the  acts  of  its  lessee  as  its  agent  in  the  operation  of 
the  road.  The  lessee,  the  Southern  Railway  Company,  is  the 
only  railroad  company  operating  in  this  state  which  claims  to 
be  a  foreign  corporation,  as  we  know  from  the  statute  in- 
corporating all  others,  except  possibly  one  o^her  lessee.  It 
has  been  stated  by  its  counsel  in  their  place  here  that  the 
Southern  Railway  Company  has  "domesticated,"  but  it  is 
unnecessary  to  discuss  here  the  point  which  has  been  decided 
in  Debnam  v.  Telegraph  Co.,  126  N.  C.  831,  36  S.  E.  269. 
Whether  the  lessee  be  a  foreign  corporation  or  not,  the  lessor, 
when  it  entered  into  this  lease,  knew  that  by  the  terms  of  its 
charter,  as  construed  by  this  court,  it  would  remain  liable, 
notwithstanding  such  lease,  for  the  acts  of  its  lessee.  Logan 
V.  Railroad  Co.,  supra,  has  been  ched  and  approved  on  this 
point.  Tillett  v.  Railroad  Co.,  118  N.  C.  104^,  24  S.  E.  iii; 
James  V.  Railroad  Co.,  121  N.  C.  528,  28  S.  E.  537,  46  L.  R. 
A.  306;  Norton  V.  Railroad  Co.,  122  N.  C.  937,  29  S.  E.  886; 
Benton  v.  Same,  122  N.  C,  at  page  1009.  30 S.  E.  333;  Pierce 
V.  Same,  124  N.  C.  93,  32  S.  E.  399,  44  L.  R.  A.  316;  Perry 
V.  Railroad  Co.,  128  N.  C.  473,  39  S.  E.  27;  and  City  of 
Raleigh  v.  North  Carolina  R.  Co.  (at  this  term)  40  S.  E.  2, — 
in  most  of  which  cases  this  defendant  was  a  party.  Had 
Logan's  Case  not  been  decided  prior  to  the  lease  made  by  the 
lessor  and  stipulations  in  view  thereof  made  in  the  lease,  and 
viewed  as  an  original  question,  it  is  sustained  by  the  over- 
whelming weight  of  authority  and  upon  reason.  In  Anderson 
V.  Railroad  Co.  (Mo.)  20  Am.  &  Eng.  R.  Cas.  (N.  S.) 
Annotated,  at  page  847  (s.  c.  61  S.  W.  874),  the  rule  is  laid 
down:  ''A  railroad  company  which  has  leased  its  road,  cars, 
and  engines,  and  allows  the  lessee  company  to  operate  the 
same,  is  liable  to  third  persons  or  the  public  for  the  careless- 
ness and  negligence  of  the  lessee,  and  for  defects  in  the  con- 
struction or  maintenance  of  the  road  and  Its  equipments, 
unless  there  is  a  statutory  provision  to  the  contrary**  (and 
there  is  none  in  this  case).  For  this  proposition  it  there 
cites  36  cases  from  the  United  States  courts  and  the  courts  of 
different  states  and  from  England,  and  it  is  not  necessary  to 
repeat  them  here.  In  Railroad  Co.  v.  Brown,  17  Wall.  450, 
21  L.  Ed.  677,  the  court  says:  "It  is  the  accepted  doctrine 
in  this  country  that  a  railroad  corporation  cannot  escape  the 
performance  of  any  duty  or  obligation  imposed  by  its  charter 
or  the  general  laws  of  the  state  by  a  voluntary  surrender  of  its 
road  into  the  hands  of  lessees.  The  operation  of  the  road  by 
the  lessees  does  not  change  the  relations  of  the  original  com- 
pany to  the  public,** — and  cites  with  approval  i  Redf.  R.  R., 
to  same  effect.  Also  to  same  purport  are  i  Beach,  Priv.  Corp. 
§  366,  I  Spell.  Priv.  Corp.  135,  and  several  other  authorities 
cited  in  Logan  v.  Railroad   Co.,  116  N.  C.  946  et  seq.,  21  S. 
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E.  959.  In  Harmon  v.  Railroad  Co.,  28  S.  C.  401,  5  S.  E. 
83^,  13  Am.  St.  Rep.  686,  the  words  of  the  charter  construed 
were  almost  identical  with  those  in  defendant's  charter,  and 
it  was  held  that  a  lease  made  thereunder  did  not  relieve  the 
lessor  from  liability  for  the  acts  of  its  lessee.  In  National 
Bank  of  Chester  v.  Atlanta  &  C.  A.  L.  Ry.  Co.,  25  S.  C.  216, 
the  same  ruling  is  made  as  to  nondelivery  of  freight;  the 
court  saying:  ^'* We  are  unable  to  appreciate  the  distinction 
attempted  to  be  drawn  by  appellant's  counsel  between  the 
liability  of  a  railroad  company  which  has  leased  its  line  to 
another  to  actions  ex  delicto  and  ex  contractu.  The  founda- 
tion of  such  liability  is  that  such  company,  by  accepting  its 
charter,  assumed  obligations  to  the  community  from  which  it 
cannot  absolve  itself  by  leasing  its  road  to  another  company; 
and  as  such  carrier  is  not  only  under  an  obligation  to  carry 
passengers  safely,  but  also  to  deliver  eoods  intrusted  to  it  for 
transportation,  we  think  the  same  principle  which  would 
make  the  lessor  liable  in  the  one  case  would  make  it  liable  in 
the  other."  InBalsley  v.  Railroad  Co..  iigllL  68,  8  N.  E.  859, 
it  is  said  that  the  liability  of  the  lessor  for  the  acts  of  the  lessee 
is  not  merely  because  the  lessee  is  the  agent  of  the  lessor,  but 
further  because  the  lessor,  in  consideration  of  the  grant  of  its 
charter,  undertook  the  performance  of  duties  and  obligations, 
and  it  is  against  public  policy  for  it  to  be  relieved  therefrom 
without  the  express  consent  of  the  legislature.  In  West 
Missouri  Land  Co.  v.  Kansas  City  S.  B.  Ry.  Co.  (Mo.)  20  Am. 
&  Eng.  R.  Cas.  (N.  S.),  at  page  848  (s.  c.  61  S.  W.  874),  it  is 
said:  ''A  railroadcompany  which  leases  its  road  pursuant  to  a 
statutory  authority,  which  does  not  contain  any  provision  re- 
leasing it  from  the  performance  of  its  duties  to  the  public,  is 
liable  for  personal  injuries  sustained  through  negligence  in  the 
operation  of  the  road  by  the  lessee."  To  the  same  purport 
are:  Uaited  States:  Thomas  v.  Riilroad  Co.,  loi  U.  S.  83, 
25  L.  EJ.  gqo;  Railroad  Co.  v.  Brown,  84  U.  S.  441;,  21  L. 
Ed.  67s;  Railroad  Co.  v.  Barron,  72  U.  S.  90,  18  L.  Ed.  591; 
Railroad  Co.  v.  Winaris,  i;8  U.  S.  39.  15  L.  Ed.  27.  Georgia: 
Singleton  v.  Railroad  Co.,  70  Ga.  464,  48  Am.  Rep.  574; 
Railroad  Co.  v.  Mayes,  49Ga.  355,  15  Am.  Rep.  678.  Illinois: 
Railroad  Co.  v.  Dunbar,  20  111.  623,  71  Am.  Dec.  291;  Rail- 
road Co.  V.  Lane,  83  III.  448;  Railway  Co.  v.  Campbell,  86 
III.  443;  Railway  Co.  v.  Peyton.  106  III.  534.  46  Am.  Rep.  705; 
Balsley  v.  Railroad  Co.,  119  111.  68,  8  N.  E.  859;  Railroad 
Co.  V.  Meech,  163  111.  30«;,  45  N.  E.  290.  Maine:  Whitney 
V.  Railroad  Co.,  44  Me.  362,  69  Am.  Dec.  103;  Stearns  v. 
Same,  46  Me.  95;  Nueent  v.  Same,  80  Me.  62,  12  Atl.  797,  6 
Am.  St.  Rep.  151.  Massachusetts:  Quested  v.  Railroad  Co., 
127  Mass.  204;  Braslin  v.  Same,  145  Mass.  64,  13  N.  E.  65 
(where  the  contract  of  lease  was  much  as  in  this  case).  Mis- 
souri: Brown  v.  Railroad  Co.,  27  Mo.  App.  394.  Nebraska: 
Chollette  v.  Railroad  Co.,  26  Neb.  159.  41  N.  W.  1106,  4  L.  R 
A.   135.     New  York:  Abbott  v.  Railroad  Co.,  80  N.  Y.  27,  36 
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Am.  Rep.  572.  North  Carolina:  Avcock  v.  Railroad  Co. 
(188.^)  89  N.  C.  321;  LoR:an  v.  Same.  116  N.  C.  940,  21  S.  E. 
959;  Tillett  V.  Same,  118  N.  C.  1043.  24  S.  E.  iii;  James  v. 
Same,  121  N.  C.  ^28,  28  S.  E.  537,  46  L.  R.  A.  30(5;  Norton 
V.  Same,  122  N.  C.  937,  2Q  S.  E.  886;  Benton  v.  Same,  122 
N.  C.  1009,  30  S.  E.  333;  Pierce  v.  Same,  124  N.  C.  93,  32  S. 
E.  399,  44  L.  R.  A.  316;  Perry  v.  Same.  128  N.  C.  473,  39  S. 
E.  27;  City  of  Raleigh  v.  North  Carolina  R.  Co.  (at  this  term) 
40  S.  E.  2.  Oregon:  Lakin  v.  Railroad  Co..  13  Or.  436,  11 
Pac.  68,  57  Am.  Rep.  25.  South  Carolina:  Harmon  v.  Rail- 
road Co.,  28  S.  C.  401,  5  S.  E.  83 q,  13  Am.  St.  Rep.  686; 
Hart  V.  Same,  33  S.  E.  427,  12  S.  E.  9,  10  L.  R.  A.  794; 
National  Bank  of  Chester  v.  Atlanta  &  C.  A.  L.  Ry.  Co.,  25 
S.  C.  216.  Texas:  Railroad  Co.  v.  Underwood,  67  Tex.  589, 
4  S.  W.  216;  Railway  Co.  v.  Morris,  67  Tex.  692,  4  S.  W.  156; 
Railroad  Co.  v.  Same.  68  Tex.  49,  3  S.  W.  457-  Washington: 
Cogswell  V.  Railway  Co.,  5  Wash.  46,  31  Pac.  411.  In  Rail- 
road Co.  V.  Dunbar,  71  Am.  Dec.  295.  it  is  said  by  Judge 
Freeman  in  his  notes,  **Itisa  well-settled  doctrine  that,  in 
the  absence  of  legislative  authority  permitting  a  lease  and 
exempting  the  company  from  liability,  it  is  responsible  for 
the  torts  of  the  lessee'* ;  citing  many  cases.  In  Nelson  v.  Rail- 
road Co.,  26  Vt.  717,  62  Am.  Dec.  614,  Chief  Justice  Redfield 
says:  *'As  to  the  liability  of  the  defendants  for  the  acts  of 
their  lessees,  who  were  running  the  defendant's  road  under  a 
long  lease,  we  think  there  can  be  no  doubt.  Unless  we  can 
hold  the  defendants  thus  liable,  they  might  put  their  road  into 
the  hands  of  corporations  or  individuals  of  no  responsibility." 
If  a  railroad  corporation  could  relieve  itself  of  liability  by 
leasing,  it  would  follow  that  leases  could  be  made  to  another 
corporation  with  no  tangible  assets, — as,  indeed,  the  lessee 
in  this  case,  if  a  foreign  corporation  has  none  in  this  state, — 
leaving  the  travelers  and  shippers  over  its  line,  the  general 
public,  and  its  employees  alike  without  recourse  on  the  prop- 
erty of  the  corporation  which  was  chartered  to  operate  the  road, 
'and  which  is  left  in  receipt  of  the  rent,  which  might  readily 
be  made  high  enough  to  cover  the  profits.  Thus  the  company 
would,  by  a  device  of  a  lease,  receive  the  profits  without  in- 
curring the  liabilities  of  its  business.  In  many  cases  it  has 
been  held  that  a  bona  fide  mortgage  cannot  have  that  effect 
(Acker  v.  Railroad  Co.,  84  Va.  648,  5  S.  E.  688;  Naglee  v. 
Railway  Co.,  83  Va.  707,  3  S.  E.  369,  ?  Am.  St.  Rep.  308; 
Railroad  Co.  v.  Burnett,  123  N.  C.  210,  31  S.  E.  602);  and 
the  rights  of  mortgagees  for  money  presumably  applied  to 
debts  are  stronger  than  those  of  lessors.  The  question  here  is 
not  the  liability  of  lessees,  which  also  exists,  but  of  the  right 
of  the  lessor  to  put  off  the  liabilities  incident  to  the  franchise 
given  it,  whrle  continuing  to  enjoy  its  profits  through  the 
medium  of  a  lease.  This  the  corporation  owning  the  property 
cannot  do. 
No  error. 
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COOK,  J.  (dissenting).  As  stated  in  the  opinion  of  the 
court,  the  principal  point  raised  in  this  case  is  to  review  and 
overrule  the  principle  heretofore  laid  down  by  this  court  in  the 
case  of  Logan  v.  Railroad  Co.,  ii6  N.  C.  940,  21  S.  E.  9^9. 
And  this  being  the  first  time  the  question  has  ever  been 
squarely  presented  for  our  consideration  since  I  have  been  a 
member  of  the  court,  I  shall  now  express  my  opinion  in- 
dependent of  what  has  heretofore  been  held,  and  shall  con- 
fine my  investigation  closely  to  the  subject-matter  of  this  case. 
The  issue  is  plain:  Is  the  North  Carolina  Railroad  Company, 
lessor  of  the  Southern  Railway  Company,  lessee,  responsible 
for  the  contracts  and  liable  for  the  torts  made  and  committed 
by  the  said  lessee  in  the  management  and  operation  of  its 
business  of  transportation  as  a  common  carrier  under  the 
rights  and  powers  granted  in  the  charter  of  the  former,  the 
North  Carolina  Railroad  Company?  This  is  the  principal 
point  to  be  decided  in  this  case,  and  arises  in  an  action 
brought  by  plaintiff,  a  brakeman  and  employee  of  the  Southern 
Railway  Company,  to  recover  damages  for  injuries  sustained 
by  him  while  coupling  its  cars  and  while  in  its  employment 
Regardless  of  what  has  been  decided  upon  the  statutes  of 
other  states  and  the  liability  of  railroads  operating  under 
various  charters  under  those  statutes,  let  us  read  the  charter 
in  this  case,  introduced  as  evidence,  and  sent  up  as  a  part  of 
the  record  in  this  appeal,  and  consider  it  as  it  really  is,  and 
place  upon  it  a  plain  common-sense  construction  according 
to  the  true  meaning  of  its  terms  and  the  intent  of  the  legisla- 
ture which  enacted  it.  Our  first  inquiry  is  directed  to  the 
nature  and  character  of  the  charter  with  relation  to  the  con- 
tracting parties,  viz.  the  state,  which  authorized  it  on  the  one 
part,  and  the  citizens  or  stockholders,  who  paid  their  money 
and  became  a  party  to  it  on  the  other  part;  next  to  the  terms 
expressed  therein ;  and  then  to  the  powers,  rights,  and  liabil- 
ities under  its  terms.  The  charter  having  been  enacted  prior 
to  the  constitution  of  1868,  to  wit,  January  27,'  1849,  it  be- 
came and  was  a  contract  between  the  state  and  the  company,- 
and  cannot  be  amended,  changed,  or  repealed,  except  with 
and  by  the  consent  of  both  parties.  As  to  the  terms,  it  is 
unnecessary  to  set  out  any  part  of  the  charter  except  sections 
18  and  19,  which  are  the  only  sections  material  to  the  decision 
of  this  action,  the  other  sections  referring  principally  to  the 
organization  and  management  of  the  company.  Section  18 
and  19  are  as  follows:  ''(18)  That  the  said  company  shall 
have  the  exclusive  right  of  conveyance  or  transportation  of 
persons,  goods,  merchandise  and  produce  over  the  said  rail- 
road to  be  by  them  constructed,  at  such  charges  as  may  be 
fixed  on  by  a  majority  of  the  directors.  (19)  That  the  said 
company  may,  when  they  see  fit,  farm  out  their  right  of  trans- 
portation  over  said  railroad,  subject  to  the  rules  above  men- 
tioned; and  said  company  and  every  person  who  may  have 
received  from  them  the  right  of  transportation  of  goods,  wares 


Am  &  Engr  MASTBR  AND  SBRVANT  903 

RCas 

Harden  v.  North  Carolina  R.  Co 

and  produce  on  the  said  railroad  shall  be  deemed  and  taken 
to  be  a  common  carrier,  as  respects  goods,  wares,  produce  and 
merchandise  entrusted  to  them  for  transportation. ' '  The  rieht 
of  the  North  Carolina  Railroad  Company  to  make  the  lease  to 
the  Southern  Railway  Company  is  conceded  in  the  opinion  of 
the  court,  so  this  narrows  our  discussion  down  to  the  liabilities 
resting  upon  the  two  parties  to  this  lease.  The  *' exclusive 
right  of  conveyance  or  transportation*'  granted  in  section  i8 
being  *  farmed  out"  or  leased  under  the  authority  and  power 
granted  in  section  19,  it  must  necessarily  follow,  under  the 
terms  of  the  lease,  that  all  contracts  by  the  lessor  of  the  same 
ceased,  and  there  could  be  no  relationship  of  principal  and 
agent  existing  between  the  parties;  and  under  section  19  the 
lessee  company  ''received  from  them  [the  North  Carolina 
Railroad  Company]  the  right  of  transportation,"  and  was 
'Meemed  and  taken  to  be  a  common  carrier."  And  it  must 
likewise  follow,  as  a  logical  result,  that  when  the  actual  as 
well  as  legal  right  of  contract  ceased  under  the  authority  of 
law,  all  liability  on  account  of  such  contract  must  likewise 
cease.  It  would  be  an  anomaly  in  law  to  hold  one  party  re- 
sponsible for  the  acts  of  another  over  whom  he  had  no 
authority  in  fact  or  by  right,  and  between  whom  there  was  no 
privity  of  interest.  If  this  construction  of  the  chartered  rights 
of  the  North  Carolina  Railroad  be  sound  in  law,  then  it  can 
not  be  liable  for  a  contract  or  tort  made  or  done  by  the  sole 
owner  of  the  right  of  transportation ;  and  therefore  it  is  my 
opinion  that  the  plaintiff  is  not  entitled  to  recover  against  the 
defendant  company. 

The  question  of  liability  incident  to  the  corpus  or  manage- 
ment of  the  physical  structure  of  the  property  owned  by 
defendant  company  under  its  charter,  and  upon  which  the 
transportation  depends,  does  not  arise  in  this  action.  At  this 
term  of  the  court,  in  City  of  Raleigh  v.  North  Carolina  R. 
Co.,  40  S.  E.  2,  we  have,  in  a  measure,  passed  upon  that 
question,  but  such  liability  is  not  involved  in  this  case.  The 
case  of  Ay  cock  v.  Railroad  Co.,  89  N.  C.  321,  is  not  an 
authority  in  this  case.  There  the  Carolina  Central  Railroad 
Company  was  running  its  engines  and  trains  over  the  track  of 
the  Raleigh  &  Augusta  Air  Line  Railroad  Company  simply 
by  its  permission  and  by  courtesy;  and  by  reason  of  the 
accumulation  of  grass,  leaves,  and  other  inflammable  matter 
upon  the  land  appropriated  to  the  defendant  for  right  of  way 
fire  was  transmitted  to  it  from  a  defective  spark  arrester,  and 
it  ignited,  and  then  the  fire  spread  to  the  plaintiff's  land, 
doing  the  damage  complained  of.  It  was  not  there  contended, 
nor  was  it  a  fact«  that  the  defendant  company  had  sold  or 
leased  its  exclusive  riefht  to  run  trains  over  the  road.  The 
foundation  upon  which  the  plaintiff's  action  rests  is  the  case 
of  Logan  v.  Railroad  Co.,  116  N.  C.  940,  and,  if  the  doctrine 
therein  laid  down  be  sound  law,  then  his  action  must  be  sus- 
tained, and  the  other  cases  following  it,  which  are  its  offsprings 
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must  stand.  Much  is  said  about  the  original  obh'gation  of  the 
lessor  company  to  the  public  in  furnishing  trains,  providing 
for  the  safety  of  passengers,  etc.,  which  is  said  to  be  insepara- 
ble from  the  grant  and  the  exercise  of  the  corporate  privileges, 
and  from  the  roadbed,  right  of  way,  station  houses,  etc.,  until 
the  legislature,  for  the  sovereign,  declares  the  lessor  absolved 
from  it;  all  of  which  seems  to  have  been  said  and  discussed 
upon  general  principles  based  upon  the  numerous  decisions  of 
other  states.  But  the  construction  of  the  contract  between 
this  state  and  the  defendant  company  (sections  i8  and  19  of 
the  charter)  seems  to  have  been  smothered  and  forgotten 
under  the  weight  of  so  many  authorities.  No  reference  is 
made  to  the  power  of  the  sovereignty  to  grant  a  franchise 
which  may  be  separated  or  divided  in  its  exercise  and  enjoy- 
ment between  two  or  more  parties  or  corporations,  nor  of  its 
power  to  grant  a  delegation  of  power.  Under  sections  18  and 
19  the  grant  carried  with  it  the  right  of  delegation  as  to  the 
active  transportation,  without  devesting  the  defendant  com- 
pany of  the  remaining  franchise  without  which  the  former 
could  not  exist.  To  my  mind  it  is  clear  that  the  lessee  in  this 
case  is  exclusively  responsible  for  liability  incurred  in  the 
active  operation  of  the  road  in  exercising  the  '^right  of  trans- 
portation" (which  they  were  authorized  to  lease),  whether  it 
arises  ex  contractu  or  ex  delicto;  and  that  the  lessor  com- 
pany is  responsible  for  the  liabilities  arising  from  the  corpus, 
— the  structure  and  all  of  its  incidents,— which,  under  the 
terms  of  the  charter  and  the  franchise  therein  granted,  it  is 
bound  to  preserve  and  properly  keep  for  the  benefit  of  the 
public  for  its  safety  while  the  right  of  transportation  is  being 
exercised.  If  there  be  a  single  authority  cited  in  Logan's 
Case  or  one  cited  in  the  opinion  of  the  court  to  sustain  the 
contention  of  plaintiff  in  this  case,  I  am  unable  to  so  under- 
stand it,  except  possibly  the  one  single  case  of  Mammon  v. 
Railroad  Co.,  28  S.  C.  401,  5  S.  E.  S\s.  13  Am.  St.  Rep.  686 
(on  page  404.  28  S.  C,  p^^e  836,  ^  S.  E.,  and  page  688,  13 
Am.  St.  Rep  ),  which  cites  and  relies  upon  Railroad  Co.  v. 
Brown,  17  Wall.  445,  21  L.  Ed.  675;  and  upon  examining  the 
facts  and  principle  therein  involved  it  will  be  found  not  to 
sustain  the  decision.  I  have  examined  each  and  every  case 
cited  in  i  Spell.  Priv.  Corp.  §  135,  quoted  in  Logan*s  Case  as 
an  authority,  and  I  find  the  facts  and  principles  involved  in 
the  decisions  to  be  so  different  that  they  fail  to  sustain  the 
conclusion  reached  by  the  court.  For  instance,  I  will  briefly 
state  the  principles  decided  in  some  of  the  cases  there  cited, 
as  well  as  some  of  the  cases  cited  in  the  opinion  of  the  court 
as  authority,  from  which  it  clearly  appears  that  they  do  not 
sustain  the  decision  of  the  court:  In  the  case  of  Railroad 
Co.  v.  Brown,  17  Wall.  445,  21  L.  EJ.  675,  cited  by  Redf.  R. 
R.  (5th  Ed.)  c.  22,  p.  616.  and  other  authors,  and  so  often 
cited  in  the  opinions  of  the  courts  to  which  reference  has  been 
made  as  an  authority  that  the  lessor  cannot  devest  itself  of  its 
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liability  as  a  common  carrier  by  leasing  its  road,  it  expressly 
appears  that  the  corporation  (railway  company)  had  leased 
its  road  to  two  individuals,  and  that  no  authority  appears  to 
have  beetl  given  either  by  its  charter  or  legislation,  and  that 
the  injury  complained  of  was  committed  while  it  was  being 
operated  by  the  servant  (jointly  with  those  of  the  receiver)  of 
the  said  lessees,  and  the  rule  of  principal  and  agent  there 
obtains.  And  the  only  case  I  have  been  able  to  find  which 
squarely  supports  Loean's  Case  is  that  of  Hammon  v.  Kail- 
road  Co.,  28  S.  C.  401.  5  S.  E.  835,  13  Am.  St.  Rep.  686  (on 
page  404,  28  S.  C,  page  836,  5  S.  E.,  and  page  688,  13  Am. 
St.  Rep.),  which  cites  the  above  case  (17  Wall..  21  L.  Ed.) 
for  its  authority,  and  in  it  the  learned  Justice  Mclver  seems 
to  have  accepted  the  decision  of  the  court  without  investigat- 
ing the  facts  upon  which  it  was  based,  and  therefore  failed  to 
discover  the  principle  upon  which  the  decision  was  made.  In 
National  Bank  of  Chester  v.  Atlanta  &  C.  A.  L.  Ry.  Co.,  25 
S.  C.  216  (on  page  222).  the  court  says:  **In  this  case,  how- 
ever, it  appears  that  defendant  company  [lessor],  by  its  own 
agent,  and  not  its  lessee,  receipted  lor  the  cotton,  and  hence 
the  contract  must  be  regarded  as  made  directly  with  defend- 
ant company  [lessor],  though  its  road,  may  at  the  time  have 
been  operated  by  the  Richmond  &  Danville  Railroad  Com- 
pany, its  lessee."  In  Thomas  v.  Railroad  Co.,  loi  U.  S.  71, 
25  L.  Ed.  950,  the  lease  was  made  without  authority  of  its 
charter  or  of  law,  and  was  ultra  vires  and  void.  In  Railway 
Co.  v.  Blake,  7  Hurl.  &  N.  986,  there  were  two  connecting 
lines,  and  by  arrangement  between  the  two  companies  the 
lines  were  worked  together,  and  tickets  sold  over  the  whole 
route,  and  the  fares  paid  by  passengers  apportioned  between 
them.  Held,  that  the  company  selling  the  ticket  is  responsi- 
ble for  negligence  and  damage  done  upon  and  by  the  connect- 
ing line.  In  Nugent  v.  Railroad  Co.,  80  Me.  62,  12  Atl.  797, 
6  Am.  St.  Rep.  151,  defendant  company  leased  for  09  years 
its  railroad,  stations,  etc.,  to  another  company.  While  being 
operated  by  the  lessee,  one  of  the  lessee's  brakemen  was 
injured,  solely  caused  by  a  negligently  constructed  awning 
upon  one  of  the  station  houses.  The  awning  was  negligently 
constructed  on  account  of  its  proximity  to  the  passing  car, 
and  the  injury  was  caused  solely  thereby.  Held,  that  lessor 
was  liable  on  that  account.  In  Stearns  v.  Railroad  Co.,  46 
Me.  95  (on  page  117),  it  there  appears  that  in  the  statute 
''authorizing  the  defendants  to  lease  their  road  it  was  enacted 
that  nothing  contained  in  said  act,  or  in  any  lease  or  contract 
entered  into  under  the  authority  of  the  same,  should  exonerate 
the  said  company  or  the  stockholders  thereof  from  any  duties 
or  liabilities  therein  imposed  upon  them  by  the  charter  of  said 
company  or  by  the  general  laws  of  the  state.  *  ♦  *  What- 
ever duties  or  liabilities,  therefore,  were  assumed  by  defend- 
ants by  the  acceptance  of  their  charter,  or  afterwards 
rightfully  imposed  upon  them  by  the  laws  of  the  state,  were. 
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at  least  for  the  purpose  of  a  remedy,  to  remain  and  continue 
to  be  obligatory  upon  them  in  the  same  manner  and  to  the 
same  extent  as  if  the  lease  had  not  been  executed,  and  the 
use,  possession,  and  management  of  their  property  had  not 
been  transferred  to  their  lessees."  In  Whitney  v.  Railroad 
Co.,  44  Me.  362,  69  Am.  Dec.  103,  one  of  the  chartered  obli- 
gations of  defendant  was  to  erect,  maintain,  etc.,  legal  and 
sufficient  fences  where  the  road  passed  through  inclosed  and 
improved  lands,  and  in  default  they  are  liable  for  injuries 
occasioned  thereby.  Held,  that  it  was  not  released  from  its 
obligation  by  leasing  its  road.  And  it  was  enacted  and  pro- 
vided by  the  legislature,  permitting  the  transfer,  that  ^'noth- 
ing contained  in  this  act  or  in  any  lease  or  contract  that  may 
be  entered  into  under  the  authority  of  the  same,  shall  ex- 
onerate the  said  company  or  the  stockholders  thereof  from 
any  duties  or  liabilities  imposed  upon  them  by  the  charter  of 
said  company,  or  by  the  general  laws  of  the  state."  In  Rail- 
road Co.  V.  Dunbar,  20  111.  623,  71  Am.  Dec.  291,  the  court 
says  the  question  before  them  was  a  new  one.  The  lease  was 
made  without  any  authority  in  its  charter,  and  without  any 
legislative  consent;  and  the  court  says  on  page  627,  20  111., 
and  page  293,  71  Am.  Dec:  ''But  we  do  not  undertake  to 
determine  whether  a  railroad  may  make  such  a  lease  as  would 
authorize  the  lessees  to  run  and  use  such  road  or  not,  as  the 
question  is  not  presented  by  the  record  in  the  case."  A  care- 
ful review  of  the  case  and  of  the  facts  upon  which  the 
decision  is  based  shows  clearly  that  the  question  therein 
decided  is  not  involved  in  this  case.  In  Singleton  v.  Rail- 
road Co.,  70  Ga.  464,  48  Am.  Rep.  574,  the  lessor  company 
had  no  grant  of  power  conferred  upon  it  by  its  charter  to  lease. 
The  lease  was  made  only  with  legislative  consent.  And  it 
will  clearly  appear  that  the  decision  of  the  court  rests  upon 
the  text  and  headnotes  of  the  authorities  relied  on,  and  they 
are  not  sustained  by  a  close  scrutiny  of  the  body  of  the 
decision  relied  upon.  In  Railroad  Co.  v.  Mayes,  49  Ga.  355, 
15  Am.  Rep.  678,  there  was  no  lease,  only  a  permit  for  another 
company  to  run  its  trains  over  the  road,  as  was  the  case  of 
Aycock  V.  Railroad  Co.,  supra.  In  Railway  Co.  v.  Campbell, 
66  HI.  443,  it  was  the  lessee  of  a  railway  company  which  per- 
mitted by  contract  another  company  to  use  its  road,  and  was 
held  liable  for  its  negligent  conduct.  In  Balsley  v.  Railroad 
Co.,  119  111.  68,  8  N.  E.  859,  the  lessor  was  held  liable  for 
damages  resulting  from  fire.  The  lessor  permitted  dry  grass 
and  weeds  to  accumulate  upon  its  right  of  way,  which  took 
fire  from  a  passing  engine  of  lessee,  and  was  communicated 
therefrom  to  plaintiff's  property,  which  was  burned.  The 
same  as  Aycock*s  Case,  and  not  applicable.  In  Quested  v. 
Railroad  Co.,  127  Mass.  204,  the  charter  of  the  lessor  com- 
pany expressly  provided  that  the  corporation  should  be  lia- 
ble for  any  injury  inflicted  by  the  carelessness  or  misconduct 
of  its  agents  or  servants.     Held,  that  a  lessee  is  likewise  lia- 
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ble.  notwithstanding:  the  lease  was  made  under  authority  of  a 
statute.  Said  statute  expressly  provided:  ''But  such  lease 
or  contract  shall  not  release  or  exempt  said  company  from 
any  duties,  liabilities  or  restrictions  to  which  it  would  other- 
wise be  subject**  The  court  said:  **The  effect  of  this  pro- 
vision is  that  the  defendant  has  the  same  liability  to  com- 
pensate persons  injured  in  the  operation  or  management  of 
the  road  while  the  lease  is  in  force  which  it  would  have  had 
if  the  injury  had  been  sustained  while  the  corporation  was 
managing  its  own  road."  Braslin  v.  Railroad  Co.,  I45  Mass. 
64,  13  N.  £.  6s,  is  a  similar  case.  In  Brown  v.  Railroad  Co., 
27  Mo.  App.  394,  the  statute  under  which  the  lease  was  made 
provided  ''that  the  lessor  shall  be  and  remain  liable  for  the 
acts  of  the  lessee."  Page  400.  In  Chollette  v.  Railroad  Co., 
26  Neb.,  on  page  166,  41  N.  W.  1106, 4  L.  R.  A.  138,  the  court 
says:  "We  are  unable  to  find  any  proof  in  the  record  as  to  the 
capacity  in  which  the  Union  Pacific  Railway  Company  had 
possession  of  defendant's  road, — if  it  had  such  possession, — 
whether  of  lessee,  owner,  or  by  a  traffic  arrangement."  In 
Abbott  V.  Railroad  Co.,  80  N.  Y.  27,  36  Am.  Rep.  572,  the 
lease  was  made  without  authority  by  charter  or  legislative 
special  authority.  Therefore  the  lessee  was  held  to  be  the 
agent  of  the  corporation.  In  Cogswell  v.  Railway  Co.,  5 
Wash.  46,  31  Pac.  41 1»  the  appellant  was  the  owner  of  the 
railroad  bed,  track,  cars,  etc.,  and  had  contracted  with  a  con- 
struction company,  in  consideration  of  equipping,  etc.,  the 
road,  that  it  should  operate  the  road  satisfactorily  for  at  least 
10  days  before  it  could  require  payment  for  its  equipments; 
and  the  cause  of  action  accrued  during  that  time,  and  the 
corporation  was  held  liable.  In  Lakin  v.  Railway  Co.,  13  Or. 
436,  II  Pac.  68,  57  Am.  St.  Rep.  20.  the  court  says:  "It  will 
be  observed  by  the  answer  of  defendant  that  the  Oregon 
Pacific  Railroad  Company  had  not  leased  the  defendant's  road, 
but  was  engaged  under  a  contract  in  building  and  constructing 
it,  and  at  the  time  the  alleged  accident  occurred  was  running 
and  operating  said  road  for  the  purpose  of  traffic  in  the  car- 
riage of  passengers. "  In  Railway  Co.  v.  Underwood,  67  Tex., 
on  page  593,  4  S.  W.  218,  the  court  says:  "The  proposition 
that  the  owner  is  absolved  from  liability  when  the  lease  is 
duly  authorized  by  law  is  not  to  be  disputed,  but  that  with- 
out a  statute  conferring  that  power  a  railroad  company  can- 
not lawfully  lease  and  transfer  the  control  of  its  road  is 
settled  by  the  cases  we  have  previously  cited.  We  have  been 
referred  to  no  general  law  of  our  legislature  authorizing  such 
a  lease.  If  any  private  act  existed,  the  defendant  should 
have  pleaded  it,  so  as  to  show  that  the  lease  was  lawfully 
made.  This  not  having  been  done,  we  conclude  that  the 
leases  were  not  warranted  by  law."  Railway  Co.  v.  Morris, 
68  Tex.  49,  3  S.  W.  457,  is  to  the  same  effect.  In  Miller  v. 
Railway  Co.  (Super.  Buff.)  3  N.  Y.  Supp.  245,  by  the  terms 
of  the  lease  it  was  provided  that  the  lessor  would  from  time 
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to  time,  upon  request  of  the  lessee,  pay  for  locomotives,  etc., 
and  for  construction  of  extensions,  etc.,  and  for  all  other 
things,  work,  or  works  which  the  lessee  may  desire  to  have 
done;  and  the  lessee  erected  an  embankment,  causing;  the 
injury  complained  of  (damage  to  adjoinine  land),  for  i^hich 
the  lessor  paid,  thereby  ratifying  the  act,  and  received  the 
benefits  thereof.  Held,  lessor  was  liable.  In  Naglee  v. 
Railway  Co.,  83  Va.  707,  3  S.  E.  369,  5  Am.  St.  Rep.  308,  the 
liability  occurred  while  the  road  was  being  run  by  trustees 
selected  by  the  corporation  to  do  so.  To  the  same  effect  is 
Acker  V.  Railway  Co.,  84  Va.  648,  5  S.  E.  688.  In  Stella  v. 
Railway  Co.,  49  Wis.  609,  the  relationship  of  lessor  and  lessee 
was  not  involved.  The  action  grew  out  of  defendant's  run- 
ning its  train  on  a  private  spur  track.  In  Nelson  v.  Railway 
Co.,  26^  Vt.  717  (page  721),  the  court  holds  the  lessor  respon- 
sible for  the  acts  and  torts  of  the  lessee  solely  upon  the  prin- 
ciple that  the  lessee  was  the  general  agent  of  the  lessor.  The 
lease  seems  to  have  been  executed  without  legislative  author- 
ity, and  the  decision  is  based  upon  the  principle  of  principal 
and  agent.  In  Railway  Co.  v.  Peyton,  106  111.  534,  46  Am. 
Rep.  705,  the  Chicago  &  Western  Indiana  Railroad  Company 
permitted  the  Wabash,  St.  Louis  &  Pacific  Railway  Company 
by  a  lease  or  agreement  to  run  its  trains  over  a  part  of  the 
former's  track,  and*by  this  agreement  the  Chicago  &  W^estern 
Indiana  Railroad  Company  retained  the  control  of  the  pas- 
senger trains  of  the  Wabash,  St.  Louis  &  Pacific  Railway 
Company  over  that  portion  of  its  track.  By  it  the  servants 
of  the  lessor  directed  and  controlled  the  servants  and  trains 
of  the  lessee  in  coming  in  and  going  out  over  the  track. 
When  the  lessee  **was  permitted  to  perform  that  service,  it 
was  under  the  direction  of  lessor's  yard  master, — this  being 
the  legal  relation  of  the  two  companies  by  the  terms  of  the 
lease  or  agreement  entered  into  by  them."  The  train  which 
did  the  injury  complained  of  was  under  the  direction  of  the 
yard  master.  Page  538,  106  111.,  and  page  705,  46  Am.  Rep. 
So  the  case  is  not  an  authority  in  our  case. 

It  is  contended  that  the  contract  of  indemnity  provided  in 
the  lease  was  a  recognition  of  Logan's  Case,  and  doubtless 
was  to  some  extent,  but  that  does  not  estop  defendant  com- 
pany from  contesting  the  principle  again  in  the  courts.  It  is 
urged  by  counsel  that  Logan's  Case  has  been  repeatedly 
quoted  as  an  authority  by  this  court,  and  should  therefore 
stand.  If  wrong,  why.?  No  interest  or  vested  right  will  be 
disturbed  by  overruling  it.  If  it  be  inconsistent  with  the 
chartered  rights  of  the  defendant  company,  it  is  better  to 
return  to  a  sound  principle  than  to  continue  in  error.  While 
I  shall  have  to  yield  to  the  decision  of  the  court,  yet  I  deem  it 
my  privilege  to  state  my  views  upon  the  subject,  now  that  the 
question  is  again  presented,  and  the  court  is  called  upon  to 
review  and  reaffirm  or  overrule  the  principle  decided  in 
Logan's  Case.     In  that  case  the  court  spoke  of  a  conflict  be- 
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tween  the  decisions  of  different  jurisdictions,  and  quoted  the 
text  of  authors  compiling  the  many  decisions;  but  I  have 
chosen  rather  to  refer  to  the  decisions  themselves,  and  in 
doin^  so  I  am  led  to  the  conclusion  that  their  conflict  with 
the  principles  in  the  case  at  bar  is  less  real  than  apparent. 
I  deem  it  unnecessary  to  further  incumber  the  record  by  a 
discussion  of  the  merits  involved. 


Gauldbn  V,  Kansas  City  S.  Ry.  Co. 

{Supreme  Court  of  Louisiana^  Dec,  p,  /go/,) 
[30  So.  Rep.  889.] 

Duty  to  Furnish  Safe  Appliances.* 

It  is  the  duty  of  the  master  to  furnish  reasonably  safe  appliances 
required  in  the  work  he  engages  his  servants  to  perform,  and  to  keep 
them  in  good  repair. 

Working  with  Knowledge  of  Defect  in  Appliance.f 

If  a  servant  become  aware  of  defects  in  the  appliance,  this  knowl- 
edge alone,  in  case  of  injury,  does  not  bar  his  recovery.  Not  only 
the  defect,  but  the  danger  arising  therefrom,  must  be  known  to  him, 
or  be  apparent  to  him. 

Employee  Choosing  Dangerous  Method  of  Working.^ 

The  rule  that  an  employee  cannot  recover  where  he  chooses  a  dan- 
gerous method  to  perform  a  given  work  after  he  has  been  shown  a 
safe  way  is  held  to  have  no  application  to  this  case. 

Pleading — Challenging  PlaintifTs  Competency  to  Sue. 

A  plaintiff's  right  to  sue  and  stand  in  judgment  must  be  challenged 
by  formal  plea  tendered  in  limine. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of  Caddo;  A.  D. 
Land,  Judge. 

Action  by  William  Gaulden  against  the  Kansas  City 
Southern  Railway  Company.  Judgment  for  plaintiff  for  $500, 
and  both  parties  appeal.     Amended  and  affirmed. 

Lee  Emmett  Thomas,  for  plaintiff. 
Alexander  &  Wilkinson,  for  defendant. 

BLANCHARD,  J.  Plaintiff,  a  colored  boy,  representing 
himself  to  be  an  emancipated  minor  20  years  old,  brings  this 
action  seeking  to  recover  of  defendant  company  $7,500  for 
personal  injuries  received   while   in   the  service  of  the  com- 

^As  to  care  required  of  master  in  furnishing  appliances,  see  Benson 
v.  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.),  22  Am.  &  Eng.  R.  Cas.,  N. 
S.,  299,  and  foot-note;  note,  14  Am.  &  Eng.  R.  Cas.  767  et  seq. ;  14 
Am.  &  Eng.  Enc.  Law  877  et  seq. 

tAs  to  whether  the  master  is  liable  for  servant's  injuries  resulting 
from  defect  in  appliance  of  which  he  had  knowledge,  see  note,  11 
Am.  &  Eng.  R.  Cas.,  N.  S.,  486  et  seq. ;  14  Am.  &  Eng.  Enc.  Law 
909  et  seq.  ;  5  Rap.  &  Mack's  Dig.  551  et  seq. 

JAs  to  employee's  contributor3'  negligence  in  choosing  more  dan- 
gerous method  of  discharging  a  duty,  see  Morris  v,  Duluth,  etc.,  Ry. 
Co.  (C.  C.  A.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  45,  and  foot-note,  46; 
14  Am.  &  Eng.  Enc.  Law  857  et  seq. 
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pany.     He  was  employed  at  the  shops  of  the  company  in 
Shreveport  as  helper  to  the  boiler  washer,  and  was,  on  the 
day  of  the  accident,  directed  by  the    latter,    under  whose 
authority  he  was,  to  blow  off  the  steam  from  an  eneine  which 
had  just  been  brought  into  the  shops  from  the  road.     He 
alleges  he  proceeded  to  the  discharge  of  this  duty  with  care 
and  circumspection,  when  the   hose  attachment,  by  means  of 
which  the  engine  was  to  be  blown  off  burst  asunder,  with  the 
result  that  the  swinging  end  of  the  hose,  driven  with  force 
by  the  escaping  steam,  struck  him  on  the  side  of  the  head 
with  great  violence,  knocking  him  down  and  off  the  engine. 
He  represents  he  was  rendered  unconscious,  lay  for  several 
hours  as  one  dead,  was  expected  to  die  from,  the  effects  of  the 
blow,  remained  in  a  comatose  condition  for  several  days,  con- 
cussion of  the  brain  followed,  and  it  was  months  before  he 
recovered  the  normal  use  of  his  mental  faculties,  and  still 
longer  before  he  recovered  physical  health  and  vigor.     The 
usual  averment  of  pain  and  anguish,  loss  of  time  and  wages, 
medical  attendance,  etc.,  is  made,  as  well  as  the  allegation  of 
fault  on  part  of  the  company.     His  contention  is  that  the 
hose  blew  apart  when  the  steam  was  turned  on  because  of  its 
defectiveness,  being  old  and  worn,  and  certain  connections 
thereof  being  lost  or  broken,  and  that  he  was  not  aware  these 
defects  rendered  the  hose  dangerous.     For  answer,  the  com- 
pany pleaded  a  general  denial,  and  charged  contributory  neg- 
ligence on  part  of  plaintiff.     The  contention  of  the  defense 
is  that  the  hose  did  not  burst  asunder,  and  that  the  trouble 
was  occasioned  by  plaintiff's  failure  to  properly  screw  the 
hose  together,  and  by  suddenly  turning  on  a  full  head  of  steam. 
Further  that,  had  plaintiff  assumed  the  proper  position,  and 
not  unnecessarily  exposed  himself,  he  would  have  escaped 
injury,  even  though  the  hose  did  come  apart  by  reason  of  the 
pressure  of  the  escaping  steam.     The  case  was  tried  by  jury, 
who  found  for  plaintiff  and  assessed  his  damages  at  $^oo  in 
the  aggregate.     Both    parties  appeal, — plaintiff  for  an   in- 
crease in  the  quantum  of  damages;  defendant  in  the  hope  of 
securing  the  reversal  of  the  verdict  and  judgment. 

As  is  not  unusual  in  damage  suits  we  find  much  conflict  in 
the  testimony.  The  case  turns  on  the  preponderance  and 
weight  of  evidence.  The  jury,  who  had  the  advantage  of 
seeing  and  hearing  the  witnesses,  and  the  further  advantage 
of  having  before  them  the  hose  attachment,  with  explanations 
of  how  the  same  fitted  on  the  boiler  and  into  the  escape  pipe, 
and  an  exemplification  of  how  and  where  the  break  occurred, 
thought  the  weight  of  the  evidence  to  be  on  the  side  of  the 
plaintiff,  and  in  this  our  examination  of  the  case  and  appre- 
ciation of  the  testimony  lead  us  to  concur.  The  appliance 
with  which  plaintiff  was  furnished  in  his  work  of  blowing  off 
the  engine  is  shown  to  be  defective,  and  while  he  had  knowl- 
edge of  the  fact  that  it  was  not  in  good  condition  he  did  not 
know  and  was  not  apprised   by  the  man  placed  over  him  by 
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the  master,  and  who  ordered  him  to  do  the  work  with  the 
means  at  hand,  that  the  condition  in  which  it  was  made  it 
dangerous,  and  therefore  is  not  to  be  presumed  as  having 
assumed  the  risk.  Not  only  the  defect,  but  the  danger,  must 
be  known  to  the  servant.  This  is  the  rule  laid  down  by  Mr, 
Wood  in  his  work  on  Master  and  Servant,  at  section  376,  and 
the  same  author,  at  section  327,  says:  ''The  servant,  although 
he  may  know  that  the  instrumentalities  of  the  business 
are  not  in  good  repair  or  condition,  is  not  necessarily  charge- 
able with  neeligence  in  remaining:  in  the  master's  employ  and 
using  them,  unless  real  danger  therefrom  is  apparent.''  See, 
also,  Myhan  v.  Power  Co.,  41  La.  Ann.  964,  6  South.  799,  7 
L.  R.  A.  172,  17  Am.  St.  Rep.  436;  Clairainv.  Telegraph  Co., 
40  La.  Ann.  182,  3  South.  625;  Faren  v.  Sellers,  39  La.  Ann. 
loii,  3  South.  363,  4  Am.  St.  Rep.  256;  Daly  v.  Kiel,  106 
La.  170,  30  South.  254. 

There  is  a  rule  of  law  that  where  there  are  two  ways  of  per- 
formine  an  act,  one  dangerous,  the  other  not  so,  and  the  em- 
ployee chooses  the  dangerous  way,  and  is  injured,  he  cannot 
recover  damages.  The  defendant  invokes  this  rule  in  sup- 
port of  its  contention  that  the  proper  side  of  the  engine  for 
the  plaintiff  to  be  upon  in  blowing  off  the  steam  was  the  right 
side,  and  that,  inasmuch  as  he  deliberately  stood  upon  the 
leftside  in  performing  this  duty,  he  unnecessarily  exposed 
himself  to  greater  danger  and  cannot  recover.  But  the  jury 
were  not  satisfied  from  the  evidence,  nor  are  we,  that  the 
plaintiff  was  ever  directed  or  instructed  to  stand  upon  the 
right  side,  or  told  that  that  was  the  safe  side  and  the  other 
unsafe.  Besides,  it  is  in  evidence  that  both  sides  of  locomo- 
tives in  the  shops  of  defendant  company  are  indifferently  used 
by  those  engaged  in  the  work  of  blowing  off  their  steam.  If 
this  employee  had  chosen  a  dangerous  method  to  do  this  work 
after  he  had  been  shown  a  safe  way,  he  would  be  debarred 
from  recovery.  Such  was  the  rule  applied  in  Jenkins  v. 
Cotton  Mills.  51  La.  Ann.  loii,  25  South.  643.  The  facts  of 
the  instant  case,  however,  do  not  warrant  its  application  here. 

With  regard  to  the  quantum  of  damages,  the  jury  allowed 
$2i)0  for  loss  of  wages,  and  the  same  amount  for  pain,  suffer- 
ing, and  injury.  As  to  the  first,  it  about  suffices.  The  plain- 
tiff was  disabled  about  six  months,  and  was  earning  at  the 
time  of  the  injury  about  $45  per  month.  As  to  the  second, 
$250  is,  we  think,  an  underestimate.  The  plaintiff  was  struck 
a  terrible  blow,  producing  sustained  unconsciousness  and 
violent  concussion  of  the  brain.  The  physicians  thought  the 
chances  were  he  would  die.  He  suffered  greatly  and  was  ill 
a  long  time.  $^oo  would  be  little  enough  compensation  for 
this  degree  of  injury. 

As  to  defendant's  contention,  made  only  in  argument,  that 
plaintiff,  being  a  minor  at  the  time  he  suffered  the  injury  and 
during  the  resulting  illness,  his  time  belonged  to  his  parents, 
and  they,  not  he.  could  recover  the  amount  claimed  under 
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the  head  of  loss  of  wa^es,  it  suffices  to  say  that  a  plea  denying 
a  plaintiff's  right  to  sue  and  stand  in  judgment  must  be  formal 
and  tendered  in  limine.  Montfort  v.  Schmidt,  36  La.  Ann. 
750;  Blafier  V.  Bank,  35  La.  Ann.  251;  Parish  of  St.  John  v. 
Shexnaydre,  34  La.  Ann.  850;  Peychaud  v.  Lane,  24  La. 
Ann.  404. 

For  the  reasons  assigned,  it  is  ordered  and  decreed  that  the 
judgment  appealed  from  be  amended  by  increasing  the  amount 
thereof  from  $500  to  $750,  with  legal  interest  thereon  from  the 
30th  day  of  March,  A.  D.  igoi,  until  paid,  and  that,  as  thus 
amended,  the  same  be  affirmed,  at  the  cost  of  the  defendant 
in  both  courts. 


Baltimorb  &  O.  R.  Co.  V,  Burris. 

[Circuit  Court  of  Appeals^  Sixth  Circuity  November  ii^  ^90/.) 

[Ill  Fed.  Rep.  882.] 

Railroads — Debts  of  Receivership — Order  Requiring  Assumption  by 
Company. 
A  railroad  company  allowed  to  resume  possession  of  its  property, 
which  has  been  in  the  hands  of  receivers  in  a  foreclosure  suit,  by  an 
order  of  the  court  which  reserved  jurisdiction  to  adjudicate  and  settle 
all  claims  against  the  receivers,  and  required  the  company  to  pay  all 
debts  and  claims  which  should  be  adjudged  valid,  by  the  acceptance 
of  such  condition  becomes  bound  to  pay  such  claims,  and  may  prop- 
erl3'  be  made  defendant  in  a  petition  of  intervention  subsequently 
filed  in  the  cause  by  a  person  injured  through  the  alleged  negligence 
of  the  receivers,  and  in  such  case  the  court  will  take  judicial  notice 
of  the  terms  of  its  former  order. 

Master  and  Servant — Defective  Railroad  Car— Proof  of  Negligence  under 
Ohio  Statute. 

By  Bates*  Rev.  St.  Ohio,  {  3365-21,  the  burden  of  proof  of  want  of 
knowledge  of  a  defect  in  any  car  or  locomotive,  and  of  due  diligence 
to  ascertain  it,  rests  upon  a  railroad  company,  where  it  is  shown  that 
such  defect  existed,  and  that  by  reason  thereof  an  employee  waa 
injured. 

Same— Rules  of  Railroad   Company  Requiring  Conductors  to  Inspect 
Cars.* 

By  a  rule  of  a  railroad  company  conductors  of  freight  trains  were 
required  to  be  at  the  starting  points  of  their  trains  at  least  40  minutes 
before  leaving  time,  and,  among  other  things,  to  see  that  their  cars 
were  in  proper  running  order  before  starting.  It  was  shown  that  the 
other  duties  imposed  upon  the  conductors  during  such  time  were  such 
as  to  require  the  greater  portion  of  it:  ketd  that,  under  a  reasonable 
construction,  the  rule  did  not  require  a  conductor  to  critically  examine 
the  several  cars  in  his  train,  and  the  attachments  thereto,  with  the 
particular! t)'  which  measured  the  duty  of  the  company  itself,  but  only 
that  he  should  take  a  general  survey  of  the  train,  and  take  notice 
whether,  to  all  appearances,  the  cars  were  in  proper  order,  and  rem- 
edy any  defect  discovered ;  and  that  the  fact  that  the  end  of  a  brake 
beam  on  a  car  was  down,  dragging  on  the  track,  before  the  train  had 
cleared  the  yards  at  a  considerable  distance  from  the  starting  station, 
was  not  sufficient  to  charge  the  conductor  with  negligence  as  matter 
of  law. 

*As  to  the  master's  duty  to  furnish  and  keep  in  repair  cars  and 
appliances,  see  5  Rap.  &  Mack's  Dig.  67  et  seq. ;  14  Am.  &  Eng. 
Enc.  Law  877  et  seq. 
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Same- Injury  to  Conductor— Contributory  Negligence. 

As  a  freight  train  was  passing  out  of  the  yard  at  a  station  some 
one  on  the  ground  called  to  a  brakeman  that  something  was  out  of 
order.  The  brakeman  did  not  understand,  but  reported  to  the  con- 
ductor, who  was  in  the  caboose,  and  was  directed  to  go  forward  on 
the  train,  and  ascertain,  if  possible,  what  was  wrong.  He  discovered 
that  the  end  of  a  brake  beam  on  a  car  had  dropped  down,  and  was 
dragging  on  the  track.  The  conductor  then  went  forward,  and 
attempted  to  signal  the  engineer  to  stop,  but  before  he  could  do  so, 
while  the  train  was  crossing  a  bridge,  the  car  was  thrown  from  the 
track,  breaking  the  bridge,  and  falling  through,  and  the  conductor, 
falling  with  it,  was  seriously  injured:  held,  that  he  could  not  be 
charged  with  contributory  negligence  as  matter  of  law,  because  he 
sent  the  brakeman  ahead  in  the  %rst  instance,  instead  of  going  him- 
self, but  that  the  question  was  properly  submitted  to  the  jury. 

Same — Burden  of  Proof.* 

It  is  the  well-settled  rule  in  the  courts  of  the  United  States  that  the 
burden  of  proving  contributory  negligence,  in  an  action  by  a  servant 
for  a  personal  injury,  rests  upon  the  defendant. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

J.  H.  Collins,  for  plaintiff  in  error. 

Ulric  Sloane  and  Thomas  E.  Steele,  for  defendant  in  error. 

Before  LURTON,  DAY.  and  SEVERENS,  Circuit  Judges, 

SEVERENS,  Circuit  Judge.  This  suit  was  brought  by 
way  of  an  intervening  petition,  by  Burris,  who,  while  he  was 
the  conductor  of  a  freight  train  in  the  service  of  receivers  of 
the  railroad  company  appointed  by  the  court  in  a  case  herein- 
after mentioned,  was  severely  injured  in  an  accident  which 
happened  on  the  railroad  in  consequence,  as  he  alleged,  of 
the  negligence  of  the  receivers.  There  was  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum  of  $5,000. 

When  the  accident  occurred  there  was  pending  in  the  equity 
side  of  the  court  below  a  suit  for  the  foreclosure  of  a  mort- 
gage, the  title  of  which  was  the  Mercantile  Trust  Company 
against  the  Baltimore  &  Ohio  Railroad  Company.  Shortly 
thereafter  the  court  made  an  order  in  that  case  directing  the 
receivers  to  turn  over  the  railroad  property  to  the  company, 
and  to  render  a  report  of  their  receipts  and  disbursements, 
etc.,  reserving,  among  other  things,  the  adjudication  and 
settlement  of  all  claims  against  the  receivers;  and  it  was 
expressly  provided  in  the  order  that  the  company  should  take 
the  property  upon  the  condition  that  it  should  pay  off  and 
satisfy  all  debts  and  obligations  incurred  by  the  receivers,  and 
which  might  be  adjudged  by  the  court  to  be  valid  charges 
against  the  receiver's.  Subsequently,  by  permission  of  the 
court,  Burris  filed  this,  his  intervening  petition,  against  the 
railroad  comp*any  to  recover  the  damages  sustained  by  him 
from  the  injury  above  mentioned. 

*A8  to  the  burden  of  proving"  employee's  contributory  neglig-ence, 
see  5  Rap.  &  Mack's  Dig*.  283  et  seq. ;  14  Am.  &  Eng.  £nc.  Law  869 
et  seq. 
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By  its  answer,  by  a  motion  for  judgment  upon  the  plead- 
ings, and  by  motion  in  arrest  of  judgment,  the  defendant 
urged  as  a  defense  that  the  liability,  if  there  was  any,  rested 
upon  the  receivers,  and  not  upon  the  company,  for  the  reason 
that  the  company  did  not  have  either  the  possession  or  con- 
trol of  the  railroad  wheti  the  injury  occurred.  The  court, 
referring  to  the  condition  which  it  had  imposed  by  its  order 
putting  the  company  in  possession,  that  the  latter  should  be- 
come chargeable  with  the  obligations  of  the  receivers,  over- 
ruled the  objection. 

Upon  the  trial  testimony  was  given  tending  to  show  the 
following  facts:  The  freight  train  of  which  the  plaintiff  was 
conductor  left  Newark,  Ohio,  for  the  East  about  7:30  o'clock 
in  the  morning,  and  consisted  of  an  engine  and  32  cars,  the 
rear  one  of  which  was  the  caboose.  While  the  train  was 
passing  the  outer  limits  of  the  yard  at  that  station  an  employee 
of  the  company  called  out  to  those  on  board,  signifying  that 
there  was  something  wrong  about  the  train.  A  brakeman 
heard  him,  but  did  not  understand  what  the  trouble  was.  He 
informed  the  conductor,  who  was  reading  over  his  waybills  in 
the  caboose,  of  what  he  had  heard  from  the  man  in  the  yard 
about  some  trouble  with  the  train.  The  conductor  directed 
him  to  go  forward,  and  find  out  what  was  the  cause  of  the 
warning.  On  going  over  the  cars  to  about  the  middle  of  the 
train,  the  brakeman  discovered  that  one  end  of  a  brake  beam 
upon  a  car  in  the  train  belonging  to  another  company  had 
dropped  down,  and  was  dragging  upon  the  track.  He  re- 
turned, and  informed  the  conductor,  who  thereupon  went  for- 
ward himself,  and  tried  to  signal  the  engineer  to  stop  the  train. 
But  he  failed  to  catch  the  engineer's  attention  until  tlTe  train 
reached  and  was  passing  over  a  bridge,  when  the  car  having 
the  dragging  brake  beam  was  by  it  thrown  from  the  tracks 
upon  the  trestlework  of  the  bridge,  breaking  it  down,  and 
falling,  with  it,  into  the  ravine  below.  The  conductor  fell 
with  the  car,  and  was  badly  hurt. 

The  principal  grounds  of  the  defense  upon  the  merits  were 
that— First,  it  was,  by  a  rule  of  the  company,  made  the  duty 
of  the  conductor  to  inspect  his  train  before  starting,  and  find 
out  whether  it  was  in  order,  which  duty,  it  was  claimed,  he 
must  have  neglected,  and  hence  was  not  entitled  to  recover; 
second, 'that  he  was  guilty  of  negligence  in  not  going  forward 
himself  when  he  was  notiBed  by  the  brakeman  that  something 
was  wrong  with  the  train,  instead  of  sending  the  brakeman. 
And  at  the  close  of  the  evidence  the  defendant,  upon  these 
grounds,  asked  for  an  instruction  to  the  jury  that  they  find  a 
verdict  in  its  favor.  This  the  court  refused,  and  the  cause 
was  submitted  to  the  jury  under  instructions  'pertinent  to  the 

case. 

Four  objections  to  the  recovery  are  mainly  relied  on  by 
counsel  for  the  plaintiff  in  error: 

I.  It  is  objected  that  the  court   erred   in   holding  that  the 
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action  was  properly  brought  against  the  railroad  company, 
notwithstanding  the  injury  happened  while  the  receivers  were 
in  possession  of  and  operating  the  road,  and  authority  is  cited 
in  support  of  the  proposition  that  in  such  case  the  receivers, 
and  not  the  company,  are  responsible.  The  general  rule  thus 
stated  is  not  doubted,  and  has  been  recognized  and  applied 
by  this  court.  Railroad  Co.  v.  Hoechner,  14  C.  C.  A.  469, 
67  Fed.  456.  But  here  was  the  further  and  controlling  fact 
that  by  the  order  under  which  the  company  had  been  allowed 
to  resume  possession  of  the  road  it  was  charged  with,  and  by 
its  acceptance  of  the  privilege  given  it  by  the  court  had 
assumed  and  agreed  to  satisfy,  all  the  obligations  of  the  re- 
ceivers, this  among  them.  This  is  not  an  infrequent  course 
in  such  cases,  and  it  effectually  removed  the  ground  for  the 
objection.  But  it  is  said  the  court  had  no  authority  to  go  out 
of  the  record  of  this  proceeding,  and  inform  itself,  without 
proof  that  such  an  order  had  been  made.  But  this  proceed- 
ing was  a  parcel  of  the  foreclosure  case, — a  mere  intervention 
therein, — and  it  was  competent  for  the  court  to  take  judicial 
notice  of  the  orders  which  it  had  made  in  the  principal  case 
relating  to  claims  arising  during  its  pendency.  .  Louisville 
Trust  Co.  V.  City  of  Cincinnati,  22  C.  C.  A.  334,  76  Fed.  296. 

2.  Respecting  the  contention  that  the  conductor  was  to  be 
held  conclusively  negligent  in  not  discovering  by  inspection 
of  his  train  that  the  brake  beam  was  down,  it  is  to  be  observed, 
in  the  first  place,  that  by  a  statute  in  Ohio,  where  the  injury 
happened,  a  prima  facie  presumption  is  raised  that  any  such 
defect  as  this  existed  and  was  continued  by  the  negligence 
of  the  company.  The  statute  is  this  (Bates'  Rev.  St.  § 
3365-21): 

'4t  shall  be  unlawful  for  any  such  corporation  to  knowingly 
or  negligently  use  or  operate  any  car  or  locomotive  that  is 
defective  or  any  car  or  locomotive  upon  which  the  machinery 
or  attachments  thereto  belonging  are  in  any  manner  defective. 
If  the  employee  of  any  such  corporation  shall  receive  any 
injury  by  reason  of  any  defect  in  any  car  or  locomotive,  or  the 
machinery  or  attachments  thereto  belonging,  owned  and 
operated  or  being  run  and  operated  by  such  corporation,  such 
corporation  shall  be  deemed  to  have  had  knowledge  of  such 
defect  before  and  at  the  time  such  injury  is  so  sustained,  and 
when  the  fact  of  such  defect  shall  be  made  to  appear  in  the 
trial  of  any  action  in  the  courts  of  this  state,  brought  by  such 
employee,  or  his  legal  representatives,  against  any  railroad 
corporation  for  damages,  on  account  of  such  injuries  so  re- 
ceived, the  same  shall  be  prima  facie  evidence  of  negligence 
on  the  part  of  such  corporation.*' 

The  burden  of  proof  of  want  of  knowledge  of  an  existing 
defect  and  of  due  diligence  in  ascertaining  it  is  thus  cast 
upon  the  company.  Railroad  Co.  v.  Erick,  51  Ohio  St.  146, 
37  N.  E.  128;  Felton  v.  Bullard,  37  C.  C.  A.  8.  94  Fed.  781, 
the  latter  being  a  case  determined  in  this  court. 
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By  the  company's  rule  No.  471,  it  was  provided  that: 

'*  Freight  conductors  and  brakemen  are  required  to  be  at  the 
starting  points  of  their  trains  at  least  forty  minutes  before 
leaving  time,  to  see  that  their  trains  are  ready  for  departure 
on  time;  they  are  required  to  see  that  their  cars  are  in  proper 
running  order  before  starting,  and  examine  them  at  water 
stations,  stopping  places,  and  wherever  opportunity  offers,  to 
see  if  the  running  gear,  brakes,  etc.,  are  in  proper  order.'* 

And  it  is  contended  that,  if  Burris  had  performed  the  duty 
enjoined  by  this  rule,  he  would  have  seen  that  the  brake  beam 
was  out  of  place,  and  saved  himself  from  suffering  the  injury. 
But  it  is  obvious  that  it  is  not  intended  by  this  rule  that  the 
conductor  should  critically  examine  the  several  cars  in  his 
train,  and  the  attachments  thereto,  with  that  degree  of  par- 
ticularity which  measures  the  duty  of  the  company  itself. 
Other  employees  (the  car  inspectors)  are  charged  with  that 
special  duty,  and,  besides,  the  time  prescribed  for  his  prepara- 
tions for  leaving  would  frequently,  if  not  ordinarily,  be  in- 
sufHcient  for  him  to  make  such  thorough  examination  in 
addition  to  the  other  duties  imposed  upon  him  for  execution 
within  the  time  mentioned. 

The  rule  must  be  given  a  reasonable  construction  so  as  to 
render  its  observance  practicable.  According  .to  the  testi- 
mony, he  was  required  first  to  report  to  the  yard  office,  and 
there  learn  where  the  train  was  which  he  was  to  take.  Then 
he  must  go  to  the  caboose  for  the  train  book  with  which  to 
check  up  the  train.  From  there  be  must  go  the  whole  length 
of  the  train,  takiner  the  number  of  each  car,  its  description, 
and  ownership.  He  must  see  if  the  seals  of  each  car  are 
unbroken,  take  the  number  of  the  seals,  and  the  name  of  the 
company  to  whom  the  seals  belong.  Then  he  must  return  to 
the  yard  office,  and  get  his  way  bills.  From  there  he  must 
go  to  the  train  dispatcher's  office  for  his  running  orders,  and 
remain  there  while  these  orders,  which  are  in  triplicate,  are 
compared.  Then  he  returns  to  his  train,  and,  haviner  com- 
pared his  watch  time  with  that  of  the  engineer,  gives  the  sig- 
nal to  start,  standing  by  as  the  cars  pass,  and  getting  on  the 
caboose  as  that  goes  by.  And  the  train  might  be  at  a  part  of 
the  yard  distant  from  the  offices.  He  is  undoubtedly  re* 
quired  by  this  rule  to  take  a  general  survey  of  his  train,  and 
take  notice  whether  to  all  appearances  everything  is  in  proper 
order,  and,  further,  if  he  discovers  any  defect,  to  see  that  it  is 
removed  before  starting.  The  court  charged  the  jury  sub- 
stantially in  accordance  with  the  views  we  have  expressed  in 
regard  to  the  proper  construction  of  the  statute  respecting  the 
duty  of  the  company  and  the  burden  of  proof  of  due  diligence 
and  of  the  rule  relating  to  the  duty  of  the  conductor,  and  it 
follows  that  the  assignments  of  error  in  the  instructions  upon 
those  subjects  are  not  sustained. 

The  plaintiff  testified  that  he  looked  at  the  brake  beams  on 
the  cars  as  he  passed  along  them,  and  saw  nothing  out  of 
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order,  but  that  he  did  not  get  down  and  examine  all  of  them. 
We  cannot  say,  in  view  of  the  evidence,  that  the  jury  were 
not  justified  in  finding,  as  they  did,  that  the  plaintiff  was  not 
at  fault  in  respect  to  his  observance  of  the  duty  imposed  by 
the  rule  referred  to.  The  distance  from  the  place  of  starting 
to  the  yard  limits,  where  the  defect  was  first  noticed,  was  con- 
siderable. From  the  evidence  the  jury  might  have  not  unrea- 
sonably concluded  that  the  brake  beam  had  not  fallen  down 
when  the  train  started;  for,  if  it  had,  the  indication  would 
have  been  so  manifest  that  the  conductor  could  hardly  have 
failed  to  notice  it.  And  yet  the  jury  might  have  been  satisfied 
that  its  hangings  were  weak  or  insecure,  and  that,  if  thorough 
inspection  had  been  given,  the  fact  would  have  been  dis- 
covered, but  that  the  defect  was  not  so  apparent  that  the 
plaintiff  ought  to  be  charged  with  fault  in  not  seeing  it. 

3.  Another  assignment  of  error  raises  the  question  whether 
there  was  such  proof  of  negligence  on  the  part  of  the  con- 
ductor in  sendine:  forward  the  brakeman  to  find  out  whether 
there  was  any  defect  in  the  train  which  needed  attention. 
There  was  testimony  that  some  one  standing  near  by,  just  as 
it  was  leaving  the  yard,  called  out  that  there  was  something 
wrong  with  the  train.  This  was  heard  by  a  brakeman  on 
board,  who,  when  testifying,  said: 

"I  went  and  told  the  conductor  that  this  fellow  halloed  at 
me  about  something, — something  about  ^brakeman.'  I  could 
not  understand  what  he  said.  I  could  not  understand  his 
words  at  all.  Something, — ^brakeman,'  or  something  of  that 
kind.  He  halloed,  and  pointed  toward  the  train,  and  I  told 
the  conductor,  and  he  told  me  to  go  over  and  see  if  I  could 
find  out  what  was  wrong.*' 

He  went  accordingly,  and  came  back  with  the  report  that  a 
brake  beam  was  down.  Thereupon  the  conductor  at  once 
proceeded  to  take  measures  to  stop  his  train,  but  was  unable 
to  do  so  in  time  to  avert  the  disaster.  The  conductor  testi- 
fied that  when  the  brakeman  spoke  to  him  of  hearing  the  man 
calling  out  he  was  busy  in  the  caboose  reading  his  train  orders, 
and  for  that  reason  sent  the  brakeman  to  examine.  It  was  a 
question  for  the  jury  to  determine  whether  the  probability  of 
danger  in  what  the  brakeman  told  him  he  had  heard  was  such 
that  the  conductor  was  guilty  of  negligence  in  sending  the 
brakeman  to  find  out  what  the  matter  was  instead  of  going 
himself.  We  cannot  hold  that  the  court  was  wrong  in  refusing 
to  say  that  the  only  reasonable  conclusion  was  that  the  con- 
ductor was  at  fault.  The  rule  which  defines  the  province  and 
duty  of  the  court  in  such  cases  has  been  so  often  declared  by 
the  supreme  court  and  by  this  court  that  it  is  needless  to  re- 
peat it.  The  last  case  upon  that  subject  in  this  court  was  that 
of  Railroad  Co.  v.  Truett  (decided  only  a  few  days  ago)  iii 
Fed.  876. 

4.  The  court  charged  the  jury  that  the  burden  of  proof  of 
contributory  negligence  on  the   part  of  the  plaintiff  was  upon 
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the  defendant,  and  this  is  assigned  as  error.  Bat  the  rule  as 
stated  by  the  court  is  well  settled  in  the  courts  of  the  United 
States.  What  we  have  said  covers  all  the  assignments  of 
error  which  seem  to  be  worthy  of  discussion. 

No  error  beine:  found  in  the  record,  the  judgment  must  h% 
affirmed,  with  costs. 


Koralewski  v.  Great  Northern  Ry.  Co. 

{Supreme  Court  of  Minnesota^  Dec,  27,  igor,) 

'  [88  N.  W.  Rep.  410.] 

A  hand  car,  occupied  by  a  section  crew,  while  running  at  the  rate 
of  iive  to  eight  miles  an  hour,  ran  upon  a  stick  lying  across  one  of 
the  rails,  thereby  derailing- the  car  and  injuring  one  of  the  men:  held, 
that  the  evidence  was  not  sufficient  to  show : 

Injury  to  Employee  from  Derailing  of  Hand  Car — Sufficiency  of  Evi- 
dence of  Negligence. 
That  the  foreman  was  not  engaged   in   the  reasonable   exercise  of 
his  duty  in  keeping-  a  lookout  ahead  for  obstructions. 

Same— Same. 

That  the  accident  could  have  been  averted  had  he  been  in  the  proper 
exercise  of  such  duty. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Marshall  county;  Wm.  Watts, 
Judge. 

Action  by  Jacob  Koralewski  against  the  Great  Northern 
Railway  Company.  Verdict  for  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  appeals.     Reversed. 

C.  Wellington  and  A.  C.  Wilkinson,  for  appellant. 
Greeley   E.    Carr   (Frank   D.    Larrabee,   of  counsel),    for 
respondent. 

LEWIS,  J.  The  plaintiff,  together  with  seven  other  sec- 
tion men  and  a  foreman,  employees  of  defendant,  were  re- 
turning to  their  homes  on  the  evening  of  May  17,  1899,  after 
a  day's  work.  At  a  point  about  three  miles  north  of  the 
village  of  Stephen,  the  car,  running  at  a  rate  of  from  five  to 
eight  miles  an  hour,  ran  upon  a  stick  three  feet  lone,  three 
inches  wide,  and  one  inch  thick  at  one  end  and  two  inches  at 
the  other,  which  was  lying  across  one  of  the  rails,  thereby 
derailing  the  car,  throwing  plaintiff  against  the  propelling 
bar,  and  causing  him  the  injuries  complained  of.  The  sub- 
stantive charge  of  negligence  is  that  it  was  the  foreman's  duty 
to  keep  a  lookout  for  obstructions,  and  that  on  this  occasion 
he  was  negligent  in  this  respect,  by  reason  whereof  the  acci- 
dent resulted.  While  there  was  some  evidence  tending  to 
show  that  it  was  the  custom  of  foremen  of  section  crews 
to  be  observant  of  the  condition  of  the  track  ahead  in  order  to 
avoid  accidents,  there  is  a  failure  in  the  evidence  to  support 
the  allegation  that  the  foreman  here  concerned  did  not  use 
reasonable  care  in  looking  out  for  obstructibns.     The  evidence 
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is  also  insufficient  to  sustain  the  inference  that,  had  the  fore- 
man seen  the  obstruction,  the  car  could  have  been  controlled 
and  stopped  soon  enough  to  prevent  the  accident.  'Admittinir 
that  it  was  the  foreman's  duty  to  be  watchful,  and  see  that  the 
track  was  clear  and  free  for  safe  passage,  yet  that  was  not  his 
sole  duty.  He  was  also  charged  with  keeping  in  repair  the 
track  and  roadbed,  and  while  riding  back  and  forth  on  the 
hand  car  it  was  his  duty  to  take  notice  of  any  defects  need- 
ing remedy,  as  well  as  exercising  reasonable  care  in  viewing 
the  track  for  obstacles;  and  there  is  no  direct  evidence  show- 
ing that  he  was  not  reasonably  diligent  in  the  performance  of 
such  duty.  Negligence  is  imputed  to  him  from  the  mere  fact 
that  the  car  was  not  stopped  in  time  to  avoid  the  accident. 
The  record  does  not  disclose  the  lay  of  the  track, — whether  it 
was  straight  or  on  a  curve,— at  what  distance  such  an  obstruc- 
tion could  have  been  seen,  nor  how  soon  the  car  might  have 
been  stopped.  In  the  absence  of  evidence  in  these  respects, 
it  cannot  be  assumed  that  the  accident  would  have  been  pre- 
vented even  had  the  foreman  been  looking  ahead.  For  the 
reasons  stated,  there  is  a  failure  to  establish  negligence  on  the 
part  of  appellant,  and  the  verdict  is  not  supported  by  the  evi- 
dence. 

Order  reversed,  and  new  trial  granted. 


Wice  v.  Chicago  &  N.  W.  Ry.  Co. 

{Supreme  Court  oj  Illinois^  Dec,  i8^  igoi,) 

[61  N.  E.  Rep.  1084.] 

Ordinance  Providing  for  Punishment  for  Getting  on  or  off  Moving 
Trains.* 
Under  the  act  for  the  incorporation  of  cities  and  villages  (article  S, 
par.  62,  cl.  66),  providing  that  the  city  council  shall  have  power  to 
pass  all  necessary  police  ordinances,  a  council  has  no  power  to  pass 
an  ordinance  providing  for  the  punishment  of  any  person  who  gets 
on  or  off  a  train  while  it  is  in  motion,  without  permission  to  do  so 
from  the  person  in  charge. 

Same. 

The  ordinance  is  unreasonable  and  oppressive,  and  therefore  void, 
because  it  subjects  the  person,  in  the  exercise  of  his  lawful  rights,  to 
punishment  for  an  act  innocent  in  itself,  because  it  was  not  done 
with  the  express  permission  of  another  individual. 

Appeal  from  appellate  court.  First  district. 

Action  by  Joseph  E.  Wice  acainst  the  Chicago  &  North- 
western Railway  Company.  From  a  judgment  of  the  appel- 
late court  (93  111.  App.  266)  affirming  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.     Reversed. 

W.  P.  Black  and  A.  B.  Chilcoat.  for  appellant. 
E.  E.  Osborn  (A.  W.  Pulver  and  Lloyd  W.  Bowers,  of  coun- 
sel), for  appellee. 

*See  generally,  note,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  221  et  seq. ;  7 
Rap.  &  Mack's  Dig.  673  et  seq. ;  Id.  437  et  seq. 
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CARTER,  J.  Appellant,  plaintiff  below,  brought  this  suit 
against  appellee  to  recover  damages  for  false  imprisonment 
On  the  morning  of  the  day  in  question  he  was  a  passenger 
on  the  train  of  appellee,  and  when  said  train  had  reached  a 
place  in  Chicago  where  the  plaintiff  wished  to  leave  the 
train  to  proceed  to  his  place  of  business,  and  while  said  train 
was  running  very  slowly,  but  before  it  had  reached  the  station, 
the  plaintifi  stepped  from  the  train  to  the  ground,  and  was 
proceeding  on  his  way,  when  he  was  arrested  on  view  by  a 
police  ofTicer  of  the  city,  but  who  was  under  the  pay  and 
authority  of  appellee,  and  taken  before  a  justice  of  the  peace, 
where,  on  complaint  of  the  officer,  a  warrant  was  issued,  and 
plaintiff  was,  by  the  authority  of  the  justice,  confined  during 
the  day,  but  by  request  of  the  officer  was  at  the  close  of  the 
day  discharged.  These  facts,  in  a  more  formal  way,  were 
alleged  in  the  declaration.  The  appellee  justified  by  pleading 
a  certain  ordinance  of  the  city  of  Chicaeo,  which  was  as  fol- 
lows: ** No  person  shall  get  upon  or  off,  or  attempt  to  get 
upon  or  ofif,  any  locomotive  engine,  tender,  car  or  train  of 
cars,  or  any  platform  or  step  thereof,  while  the  same,  or  either 
of  them,  are  in  motion,  without  first  having  obtained  from  the 
person  or  persons  having  charge  thereof  express  permission 
so  to  do.  Any  violation  hereof  shall  be  punished  by  fine  of 
not  less  than  $2  nor  more  than  $50  for  each  offense.*'  The 
plaintiff  replied,  in  substance,  among  other  things,  that  the 
ordinance  was  void,  because  the  city  was  without  authority 
of  law  to  pass  it,  and  because  it  was  unreasonable.  The  court 
sustained  a  demurrer  to  the  replications,  and,  the  plaintiff 
standing  by  them  and  refusing  to  plead  over,  judgment  was 
rendered  against  him  in  bar  of  his  action  and  for  costs.  The 
appellate  court  has  affirmed  the  judgment. 

The  only  question  necessary  to  consider  is  the  alleged 
invalidity  of  the  ordinance.  Clause  66  of  paragraph  62  of 
article  5  of  the  act  for  the  incorporation  of  cities  and  villages 
provides  that  the  city  council  shall  have  power  **to  regulate 
the  police  of  the  city  *  *  *  and  pass  and  enforce  all  nec- 
essary police  ordinances."  This  is  the  provision  of  the  stat- 
ute relied  on  as  conferring  power  on  the  city  to  pass  the 
ordinance,  and  it  can  be  sustained,  if  at  all,  only  under  the 
police  power  conferred  on  the  city  by  this  provision  of  its 
charter.  In  Culver  v.  City  of  Streator,  130  111.  238,  22  N.  E. 
810,  6  L.  R.  A.  270,  in  defining  the  police  power,  we  said 
(page  243,  130  111.,  page  811,  22  N.  E.,  and  page  270,  6  L.  R. 
A.):  **That  power  may  be  defined,  in  general  terms,  as  com- 
prehending the  making  and  enforcement  of  all  such*laws,  ordi- 
nances, and  regulations  as  pertain  to  the  comfort,  safety, 
health,  convenience,  good  order,  and  welfare  of  the  public.'* 
This  definition  is  certainly  broad  enough  to  cover  all  the 
power  the  city  had  to  pass  the  ordinance.  The  provision  of 
the  general  incorporation  act  is  a  delegation  by  the  general 
assembly  to  the  city  of  Chicago  of  police  power  to  pass  and 
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enforce  all  necessary  police  ordinances;  that  is,  ordinances 
necessary  for  the  comfort,  safety,  health,  convenience,  good 
order,  and  welfare  of  its  inhabitants.  It  is  assumed  by  coun- 
sel on  both  sides  that  the  ordinance  applies  to  passengers  on 
railway  trains,  and  we  cannot  see  that  any  other  reasonable 
construction  can  be  given  to  it. 

The  validity  of  the  ordinance  is  challenged  on  three  erounds : 
First,  that  it  is  not  within,  the  grant  of  power  made  by  the 
statute;  second,  that  it  is  unreasonable;  and,  third,  that  its 
enforcement  will  deprive  persons  of  liberty  without  due  proc- 
ess of  law,  and  that,  therefore,  the  ordinance  is  unconstitu- 
tional. We  need  only  consider  the  first  two,  although  it  is 
clear  that  the  constitutional  rights  of  appellant  are  involved. 

We  are  of  the  opinion  that  it  was  not  the  intention  of  the 
legislature,  as  disclosed  by  said  statute,  to  confer  on  the  city 
council  power  to  adopt  an  ordinance  so  restrictive  of  the  lib- 
erty of  the  citizen  as  is  the  one  in  question,  and  that  the 
ordinance  is  unreasonable  and  oppressive  in  its  operation, 
and  is  void  for  both  reasons,  and  that  the  plea  setting  it  up  as 
a  defense  to  the  cause  of  action  was  bad  and  showed  no 
defense.  It  is  difficult  to  conceive  of  the  necessity,  as  a  police 
regulation,  for  such  an  ordinance,  and  it  is  only  necessary 
police  ordinances  that  the  city  is  authorized  to  pass.  True, 
by  the  word  ''necessary"  ''indispensable"  was  not  meant, 
but  only  such  ordinances  as  would  be  conducive  to,  or  ben- 
eficial or  efiective  in,  the  promotion  of  the  comfort,  safety, 
health,  convenience,  good  order,  or  general  welfare  of  the 
municipal  public.  In  the  case  at  bar  it  is  not  alleged  in 
defendant's  plea,  nor  does  it  appear  in  anv  way,  that  there 
was  any  danger  to  the  person  or  property  of  others,  or  even 
to  the  plaintiff  himself,  in  the  act  he  performed  in  stepping 
from  the  train,  while  it  was  running  very  slowly,  in  order  that 
be  might  proceed  at  his  own  convenience  to  his  place  of  busir 
ness.  The  ordinance  makes  it  unlawful,  and  punishable  by 
fine,  for  any  person  to  get  on  or  off  any  car  or  train  of  cars,  or 
any  platform  or  steps  thereof,  while  the  same  are  in  motion, 
without  first  having  obtained  the  express  permission  so  to  do 
from  the  person  or  persons  in  charge  of  such  car  or  train.  It 
is  seen  that  there  is  no  qualification  as  to  place,  speed,  or 
danger.  It  applies  to  regular  passenger  stations  as  well  as 
elsewhere,  and  to  places  where  it  would  be  as  safe  to  alight 
as  at  a  regular  station,  and  when  the  train  is  moving,  how- 
ever slowly,  making  the  question  of  danger  to  the  person  or 
property  of  others,  or  even  to  himself,  wholly  immaterial, 
unless  it  can  be  said  that  such  an  act,  under  any  and  all  cir- 
cumstances, is  unsafe  or  injurious  to  the  public  or  to  himself 
(if  his  own  safety  can  be  considered  as  justifying  such  a  law). 
A  passenger,  having  procured  his  ticket,  could  not,  without 
violating  this  ordinance,  step  upon  the  platform,  or  "any  step 
thereof,"  after  the  wheels  had  begun  to  turn,  nor  could  he 
step  off  until  they  ceased  to  run, — that  is,  unless  he  could  first 
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obtain  the  express  permission  of  the  person  or  persons  in 
charge  of  the  train  or  car, — but,  if  he  could  do  that,  neither 
the  speed  nor  the  danger  would  make  any  difference.  Whether 
the  act  would  be  a  violation  of  the  ordinance  is  made  to  turn 
on  the  question  whether  or  not  he  has  the  express  permission 
of  those  in  charge  of  the  train,  and  not  on  any  question  of 
public  safety,  convenience,  good  order,  or  welfare. 

Counsel  have  cited  no  authority^  except  the  decisions  below 
in  this  case,  and  we  know  of  none,  where  any  ordinance  of 
like  character  has  been  sustained.  Whether  the  ordinance, 
as  a  rule  or  regulation  of  the  railroad  company,  would  or 
would  not  be  a  reasonable  and  proper  one  for  it  to  make,  aside 
from  its  penal  provisions,  it  is  not  necessary  to  consider.  As 
such  rule  or  regulation,  if  reasonable,  it  would  be  the  duty  of 
passengers  to  conform  to  it;  but  it  does  not  follow  that  the 
city  can  pass  such  a  by-law,  and  enforce  it  by  fine  and  im- 
prisonment, when  its  power  in  the  premises  is  limited  to  the 
enacting  of  such  by-laws  only  as  promote  the  public  good. 
The  company  can  make  a  regulation  that  passengers  must 
procure  tickets  before  taking  passage  on  the  train,  and  other 
rules  useful  in  its  business,  but  such  a  regulation  by  the  city 
would  be  outside  of  its  legislative  power  as  conferred  by  the 
statute,  although,  simply  as  a  rule  or  regulation  of  the  com- 
pany, it  would  not  be  unreasonable.  Similar  views  were  ex- 
pressed by  the  supreme  court  of  Texas  in  Mills  v.  Railway 
Co.  (Tex.  Sup.)  59  S.  W.  874,  where  a  similar  ordinance,  as 
applicable  to  passengers,  was  held  void.  The  court  said: 
'4t  may  be  true  that  there  is  no  provision  of  the  statute  or 
constitution  directly  prohibiting  the  passage  of  such  an  ordi- 
nance as  that  in  question,  but  it  is  a  part  of  the  common  law 
of  the  state  that  ordinances  not  expressly  authorized  must  be 
reasonable,  and  not  against  common  right.  Miliken  v.  City 
Council,  54  Tex.  388,  38  Am.  Rep.  629,  and  authorities  there 
cited;  Napman  v.  People,  19  Mich.  3«;2.  The  ordinance,  if 
taken  as  prohibiting  persons  from  getting  on  trains,  when 
otherwise  they  would  have  had  the  right  ^to  do  so,  cannot  in 
any  just  sense  be  deemed  one  for  the  government  of  the  cor- 
poration (municipal),  or  for  the  better  regulation  of  the  police 
of  the  corporation.  On  the  contrary,  it  would  simply  be  a 
regulation  of  the  rights  of  the  passenger  and  the  carrier,  in 
which  the  corporation  had  no  concern.  Not  only  would  it  be 
an  attempt  to  regulate  the  exercise  of  the  right  of  the  passen- 
ger to  take  passage,  and  of  the  carrier  to  receive  him,  but  a 
practical  denial  of  it,  assuming  that  the  circumstances  existed 
to  give  the  passenger  the  right  to  get  upon  the  train  while 
moving.  If  the  circumstances  did  not  give  the  right  under 
the  law,  then  the  ordinance  adds  nothing.'' 

The  ordinance  here  under  consideration  appears  to  be  not 
only  unnecessary  as  a  police  regulation,  and  therefore  beyond 
the  legislative  authority  of  the  city  to  pass,  but  also  unreason- 
able and  oppressive.     In  Hawes  v.   City  of  Chicago,  158  111. 
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6^3,  42  N.  E.  373,  30  L.  R.  A.  225,  reiterating  familiar  doc- 
trine, this  court  said  that  an  ordinance  must  be  reasonable  or 
it  will  be  held  void,  and  that  the  question  of  the  reasonable- 
ness is  one  for  the  decision  of  the  courts;  that  in  determining 
that  question  the  courts  will  have  regard  to  all  the  existing 
circumstances  or  contemporaneous  conditions,  the  object 
sought  to  be  obtained,  and  the  necessity,  or  want  of  necessity, 
for  its  adoption, — citing  Toledo,  W.  &  W.  Ry.  Co.  v.  City  of 
Jacksonville,  67  Ml  37,  16  Am.  Rep.  611;  City  of  Lake  View 
V.  Tate,  130  111.  247,  22  N.  E.  791;  i  Dill.  Mun.  Corp.  §  327. 
And  it  was  further  held  that  where  the  ordinance  is  passed 
under  a  power  conferred  by  a  statute,  which  does  not  prescribe 
the  details  to  be  observed,  tben  the  ordinance  must  be  a  rea- 
sonable exercise  of  such  power,  or  it  will  be  pronounced  in- 
valid.    See  cases  there  cited. 

In  support  of  the  proposition  that  the  city  council  had 
power  to  pass  the  ordinance,  appellee's  counsel  cite  McPher- 
son  V.  Village  of  Chebanse,  114  111.  46,  28  N.  E.  454,  55  Am. 
Rep.  857.  and  Culver  v.  City  of  Streator,  130  111.  238,  22  N. 
E.  810,  6  L.  R.  A.  270.  Those  cases  differ  from  this  in  the 
essential  features  we  have  discussed.  The  former  holds  that, 
under  the  same  provision  of  the  general  incorporation  act,  the 
village  of  Chebanse  had  power  to  pass  an  ordinance  prohibit- 
ing persons  from  keeping  open  their  places  of  business  in  the 
village  for  the  purpose  of  vending  goods,  wares,  and  mer- 
chandise on  Sunday.  The  latter  mirely  holds  that  a  city  is 
not  liable  for  the  negligent  acts  of  its  officers  engaged  in 
enforcing  an  ordinance  prohibiting  the  running  at  large  of 
unlicensed  and  unmuzzled  dogs.  Both  of  these  ordinances 
were  clearly  authorized  by  the  police  power  as  delegated  by 
said  statute,  and  neither  of  them  was  unreasonable. 

Coi^nsel  also  refer  to  paragraph  79  of  chapter  114  of  the 
Revised  Statutes,  prohibiting  minors  and  others  from  climb- 
ing on  or  attaching  themselves  to  any  locomotive  engine  or 
car,  unless  in  so  doing  he  shall  be  acting  in  compliance  with 
law,  or  by  permission,  under  the  lawful  rules  and  regulations 
of  the  corporation  managing  the  road,  and  cite  cases  sustain- 
ing the  act  as  a  valid  one.  The  statute  and  this  ordinance 
are  not  analogous.  In  the  first  place,  the  legislature  possesses 
all  the  power  of  the  state  not  denied  to  it  by  the  state  and 
federal  constitutions  and  not  vested  in  other  departments  of 
the  state  government,  while  the  city  council  has  no  power 
except  what  has  been  delegated  to  it  by  law.  The  former 
may  pass  any  law  not  prohibited  by  the  organic  law,  while  the 
latter  can  pass  only  such  as  it  has  been  authorized  to  pass. 
Besides,  the  statute  applies  to  trespassers,  excluding  those 
acting  in  compliance  with  law,  and  is  designed  chiefly  to  pro- 
tect children,  while  the  ordinance  embraces  passengers  who 
are  acting  in  compliance  with  law  in  getting  on  or  off  trains, 
even  at  regular  passenger  stations  established  for  the  purpose. 
The  permission  required   by  the  statute  is  si^ch   as  is  given 
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under  the  lawful  rules  and  regulations  of  the  corporation, 
while  the  ordinance  requires  only  the  exercise  of  the  arbitrary 
will  of  persons  in  charge  of  the  train  to  grant  or  refuse  per- 
mission, whether  reasonably  or  unreasonably,  and  whether  in 
compliance  with  the  rules  and  regulations  of  the  corporation 
or  not.  One  passenger  able  to  find  the  person  in  charge  of 
the  train  and  to  get  his  permission  could  get  on;  another 
unable  to  do  so  could  not.  The  rules  and  regulations  of  rail- 
road corporations  themselves  must  be  reasonable,  otherwise 
they  cannot  affect  the  rights  of  passengers  or  of  others  dealing 
with  the  company.  4  Elliott,  R.  R.  §  1576.  But  the  ques- 
tion of  reasonableness  or  of  necessity  is  not  made  an  element, 
impliedly  or  otherwise,  in  this  ordinance,  and  the  citizen,  in 
the  exercise  of  his  lawful  rights,  is  subjected  to  fine  and  im- 
prisonment for  an  act  innocent  in  itself,  but  which  was  not 
done,  and  because  it  was  not  done,  with  the  express  per- 
mission of  another  individual.  Fundamental  principles 
secured  by  fundamental  laws  of  the  state  cannot  be  departed 
from  with  safety,  especially  those  affecting  personal  liberty. 
'*A  frequent  recurrence  to  the  fundamental  principles  of  civil 
government  is  absolutely  necessary  to  preserve  the  blessings 
of  liberty."  Const.  1870,  Bill  of  Rights,  §  20.  It  is  not 
meant  that  the  right  of  passengers  to  get  on  or  off  a  moving 
train  between  stations  cannot  be  regulated  or  denied  by  law 
or  by  rules  and  regulations  of  the  common  carrier,  but  only 
that  it  cannot  be  done  by  an  ordinance  of  the  character  and 
in  the  terms  of  the  one  involved  in  this  case. 

The  judgments  of  the  branch  appellate  court  and  the  superior 
court  of  Cook  county  are  both  reversed,  and  the  cause  is 
remanded  to  the  superior  court  for  further  proceedings  not 
inconsistent  with  the  views  we  have  expressed.  Reversed 
and  remanded. 


Reynoi<ds  V,  Mink  ei  al. 

{Circuit  Court  of  Appeals^  Eighth  Circuit,  November  4,  /go/.) 

[Ill  Fed.  Rep.  692.] 

Railroads — Collision  with  Hand  Car — Action  for  Injury.* 

The  complaint  in  an  action  ag'ainst  a  railroad  company  alleged 
that  plaintiff  and  others  were  constructing  a  telegraph  line  along 
defendant's  right  of  way,  and  that  through  an  arrangement  made  bj 
the  telegraph  company,  for  whom  they  were  working,  defendant  fur- 
nished them  with  a  hand  car  to  use  in  going  to  and  from  their  work 
over  defendant's  track;  that  when  they  were  coming  in  from  work 
one  evening",  and  after  they  had  entered  the  city  and  were  approach- 
ing the  station,  the  hand  car  was  struck  by  a  train  coming  from 
behind  them,  and  thrown  from  the  track,  killing  one  of  the  men  and 
injuring  plaintiff;  that  the  train  was  not  on  regular  time,  was  run- 
'  ning  at  a  much  greater  speed  than   permitted  by  the  city  ordinances, 

*As  to  negligence  in   violation    of  ordinance,    see    Schmidt   v,  St. 
,  Louis  R.  Co.  (Mo.),  22  Am.    &   Engf.    R.    Cas.,    N.  S.,  711,  and  foot- 

I  note. 
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which  were  set  out,  and  that  it  failed  to  give  any  of  the  station  or 
crossing-  signals  required  by  said  ordinances,  by  reason  of  which 
facts  plaintiff  and  his  companions,  who  were  facing  the  other  way, 
tlid  not  know  of  its  approach  until  they  were  struck;  also  that  tho 
engineer  could  have  seen  them  for  half  a  mile  before  striking  their 
car:  held,  that  such  complaint  was  not  subject  to  a  general  demurrer 
on  the  ground  that  it  did  not  state  facts  constituting  a  cause  of 
action. 

la  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado, 

S.  E.  Browne,  for  plaintiff  in  error. 

Willard  Teller  and  C.  C.  Dorsey,  for  defendants  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and 
ADAMS,  District  Judge. 

THAYER,  Circuit  Judge.  This  case  was  decided  in  the 
lower  court  on  a  demurrer  to  the  complaint,  which  was  pro- 
nounced insufficient,  and  a  jud^rment  was  rendered  in  favor  of 
Oliver  W.  Mink  and  Thomas  P.  Wilson,  receivers,  who  were 
the  defendants  below.  The  sole  question  presented  by  the 
record  is  whether  the  complaint  which  was  filed  by  Joseph  H. 
Reynolds  against  the  receivers  stated  a  cause  of  action.  The 
complaint  was,  in  substance,  as  follows:  The  plaintiff  alleged 
that  in  November,  1897,  the  Union  Pacific  Railway  was  in 
the  possession  of  and  being  operated  by  certain  receivers,  who 
had  been  succeeded  in  office  by  Oliver  W.  Mink  and  Thomas 
P.  Wilson  as  receivers;  that  during  said  month  the  plaintiff 
was  in  the  employ  of  the  Western  Union  Telegraph  Company, 
and  was  engaged  for  and  in  behalf  of  the  latter  company  in 
the  construction  of  a  line  of  telegraph  along  the  right  of  way 
of  the  Union  Pacific  Railway  Company  in  the  county  of  Weld, 
in  the  state  of  Colorado;  that  on  the  17th  day  of  November, 
i8q7,  he  was  working  at  a  point  about  10  miles  north  of  the 
city  of  Greeley,  in  said  county ;  that  by  an  arrangement  be- 
tween the  telegraph  company  and  the  receivers  it  was  agreed 
that  the  receivers  should  furnish  to  the  employees  of  the  tel- 
egraph company  a  hand  car,  and  should  permit  them  to  use 
the  track  of  the  railway  and  the  hand  car  to  carry  the  em- 
ployees of  the  telegraph  company  to  and  from  their  place  of 
work;  that  in  pursuance  of  said  arrangement  on  the  day  last 
named  the  receivers  did  supply  to  the  plaintiff  and  his 
<:olaborers  a  certain  hand  car  for  the  purpose  last  aforesaid, 
to  be  used  in  carrying  them- to  and  from  their  place  of  work, 
and  that  the  use  of  the  hand  car  and  the  track  of  the  railway 
was  with  the  knowledge  and  consent  of  the  receivers;  that  on 
said  day  plaintiff  and  two  other  employees  of  the  telegraph 
company,  having  finished  their  day's  work  at  a  point  about  10 
miles  north  of  the  city  of  Greeley,  started  to  return  in  the 
evening  from  said  point  to  their  boarding  place  in  said  city, 
using  for  that  purpose  the  hand  car  and  the  track  of  the  rail- 
way company,  in  compliance  with  the  agreement  aforesaid 
between  the  telesrraph  company  and  the  railway  company; 


926  ORDINANCES  ^ol  XXm 

(NS) 
Reynolds  v.  Mink 

that  they  were  at  the  time  exercising  due  diligence,  and  on 
their  return  had  reached  a  point  within  the  limits  of  said  city, 
and  within  the  yard  limits  of  the  railway  company,  and  were 
proceeding  carefully  to  the  depot  of  said  company,  when  a 
locomotive  engine  drawing  a  heavy  train  of  passenger  cars, 
which  was  owned,  controlled,  and  operated  by  the  receivers, 
came  into  the  city  of  Greeley  from  the  north,  ran  into  and 
collided  with  the  hand  car  upon  which  the  plaintiff  and  his 
co-employees  were  riding,  and  threw  said  hand  car  off  the 
track,  killing  one  of  the  persons  thereon  and  severely  injuring 
the  plaintiff.  It  was  further  averred,  in  substance,  that  at  the 
time  he  sustained  such  injuries  the  plaintiff  was  not  in  the 
employ  of  the  receivers,  and  was  never  in  their  employ,  but 
was  working  for  the  telegraph  company,  and  had  no  connec- 
tion whatsoever  with  the  management  of  the  railway  or  with 
the  operation  of  the  trains  thereon.  The  complaint  also  con- 
tained averments  to  the  following  effect:  That  there  was  a 
whistling  post  within  the  limits  of  the  city  of  Greeley  a  short 
distance  north  of  the  point  where  the  collision  occurred,  which 
had  been  provided  as  required  by  the  ordinances  of  said  city ; 
that  the  locomotive  and  train  last  aforesaid  passed  over 
numerous  highways  within  and  near  the  city  of  Greeley;  that 
it  was  run  past  said  whistling  post  without  sounding  any 
whistle,  or  ringing  any  bell,  or  giving  any  warning  whatever 
of  its  approach ;  that  it  continued  on  its  course  within  the 
city  limits  without  givine  any  signal  or  warning  of  its 
approach  until  it  struck  the  hand  car;  that  said  train  was  run- 
ning at  the  time  at  a  rate  of  speed  not  less  than  30  miles  an 
hour, — all  of  which  acts  were  in  violation  of  the  ordinances 
of  said  city;  that  said  train  was  not  at  the  time  running  on 
schedule  time,  but  was  an  hour  and  a  half  late;  that  neither 
the  plaintiff  nor  his  co-employees  on  said  hand  car  had  any 
notice  of  the  approach  of  said  train,  nor  had  they  any  infor- 
mation that  any  train  would  be  upon  the  railway  track  at  that 
hour  coming  from  any  direction;  that  the  plaintiff  and  his 
companions  had  every  reason  to  believe  and  did  believe  that 
they  were  operating  the  hand  car  in  perfect  safety,  and  that 
they  had  a  clear  track  to  their  point  of  destination  in  the  city 
of  Greeley;  that  at  the  time  of  the  accident  the  plaintiff  and 
his  companions  were  propelling  said  hand  car,  and  were  stand- 
ing on  the  same  with  their  faces  to  the  south,  the  direction  in 
which  they  were  moving,  and  that  their  backs  were  to  said 
train;  that  the  persons  in  charge  of  said  train  had  a  clear 
view  of  said  hand  car  for  more  than  half  a  mile  before  they 
struck  the  same,  and  by  the  exercise  of  ordinary  care,  or  by 
giving  the  proper  signal  of  the  approach  of  the  train,  could 
easily  have  prevented  the  collision  and  avoided  the  accident; 
and  that  the  acts  as  aforesaid  alleged  were  negligent,  and 
were  done  and  performed  by  the  operatives  upon  said  train  in 
reckless  disregard  of  human  life  and  safety.  Said  complaint 
further  alleged  and  set  forth  therein  certain  ordinances  of  the 
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city  of  Greeley,  which,  without  stating  the  same  in  detail, 
made  it  the  duty  of  every  engineer  in  charge  of  a  locomotive 
engine  ^vithin  the  city  of  Greeley,  when  approaching  a  pub* 
lie  crossing,  street,  or  highway,  to  ring  a  bell,  or  cause  the 
same  to  be  rung,  until  the  engine  had  cleared  the  crossing; 
also  prohibiting  every  railroad  company  having  a  line  of  raiU 
road  running  through  said  city  from  moving  a  train  within  the 
city  limits  at  a  greater  rate  of  speed  than  six  miles  an  hour; 
also  requiring  such  railroad  companies  to  place  at  the  city 
limits  a  whistling  post,  and  making  it  the  duty  of  train  opera* 
tives  upon  approaching  said  post  to  blow  the  whistle.  The 
plaintiff  also  averred  that  as  the  result  of  the  collision  his  left 
shoulder  was  dislocated,  both  bones  of  his  left  arm  were 
broken,  bis  left  wrist  badly  sprained,  his  entire  body  was 
wrenched  and  bruised,  and  that  he  had  sustained  damages  in 
the  sum  of  $10,000. 

After  reading  the  complaint  and  examining  the  short  brief 
with  which  we  have  been  favored  by  learned  counsel  for  the 
defendants  in  error,  we  have  been  unable  to  discover  any 
defect  in  the  complaint  which  would  warrant  us  in  holding  the 
same  to  be  insufficient  It  clearly  states  and  describes  acts  of 
negligence  committed  by  the  employees  of  the  receivers,  and 
injuries  sustained  by 'the  plaintiff  in  consequence  of  such  acts, 
which,  if  proven  on  the  trial,  would  entitle  the  plaintifi  to  a 
judgment.  We  are  of  opinion,  therefore,  that  the  lower  court 
erred  in  sustaining  a  general  demurrer  to  the  complaint,  based 
on  the  ground  that  it  failed  to  aver  facts  sufficient  to  consti- 
tute a  cause  of  actiqp. 

The  judgment  below  is  accordingly  reversed,  and  the  cause 
is  remanded  to  the  circuit  court,  with  directions  to  enter  an 
order  overruling  the  demurrer  and  requiring  the  defendants  to 
answer  the  complaint. 

Chicago  &  E.  I.  R.  Co.  v.  Mochkli*. 

{Supreme  Court  of  Illinois^  Dec.  18^  igo/.) 
[61  N.  E.  Rep.  1028.] 

Sufficiency  of  Evidence  That  Speed  of  Train  Colliding  with  Street  Car 
Was  Excessive. 
Plaintiff  was  a  passeng-er  on  a  car  of  an  electric  railway  the  tracks 
of  which  crossed  at  rig^ht  angles  the  right  of  way  of  appellant  rail- 
road. The  car  on  which  plaintiif  was  riding  approached  the  crossing, 
and,  when  a  block  and  a  lialf  away,  appellant's  flagman  lowered  the 
gates  because  of  the  approach  of  one  of  defendant's  trains.  The 
train  blew  a  whistle  and  the  flagman  rang  a  bell.  The  electric  car 
proceeded,  crashed  through  the  gates,  ran  onto  the  track,  and  was 
struck  by  the  engine,  and  plaintiff  was  injured.  There  was  evidence 
that  appellant's  train  was  running  50  miles  an  hour,  and  the  electric 
car  15  miles  an  hour,  at  the  time  of  the  collision,  and  that  the  electric 
car  was  30  feet,  and  the  engine  100  feet,  from  the  crossing  when  the 
electric  car  crashed  through  the  gates.  The  electric  car  was  seen  by 
the  fireman  on  the  engine  when  it  went  through  the  gates.  An 
ordinance  prohibited  trains  from  running  over  10  miles  an  hour:  held^ 
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that  the  evidence  was  sufficient   to  sustain  a  finding   that  appellant's 
Qesr^ig^cncc  in  running  the  train  at  a  prohibited  rate  of  speed  was  the 
proximate  cause  of  the  injury. 
Speed  in  Violation  of  Ordinance  as  Negligence.* 

Under  Kurd's  Rev.  St.  1899,  p.  1332,  c.  114,  par.  87,  providing  that 
the  running  of  a  train  at  a  greater  rate  of  speed  through  a  city  thaa 
is  permitted  by  an  ordinance  shall  render  the  railroal  liable  for  all 
injuries  resulting  therefrom,  an  instruction  that  running  a  train  in 
excess  of  the  speed  authorized  by  an  ordinance  is  negligence  per  se 
is  proper. 

Instructions— Harmless  Error. 

The  omission  from  an  instruction,  in  an  action  for  injuries,  of  the 
words  **frora  the  evidence**  after  the  words  **if  you  believe,"  is  not 
error,  where,  in  other  parts  of  the  same  instruction,  or  in  other 
instructions,  it  clearly  appears  that  the  jury  were  instructed  that  their 
belief  must  be  founded  on  the  preponderance  of  the  evidence. 

Trial — Arguments  of  CounM. 

Kvidence,  having  gone  to  the  jury  without  objection,  may  be  com- 
mented on  by  counsel. 

Wilkin,  C.  J.,  dissenting. 

Appeal  from  appellate  court,  First  district. 

Action  by  Mary  E.  Mochell  against  the  Calumet  Electric 
Railway  Company  and  the  Chicago  &  Eastern  Illinois  Rail- 
road Company.  From  a  judgment  of  the  appellate  court  (96 
111.  App.  178)  affirming  a  judgment  in  ^vor  of  the  plaintiff, 
the  Chicaeo  &  Eastern  Illinois  Railroad  Company  appeals. 
Affirmed. 

W.  H.  Lyford  and  S.  A.  Lynde  (Albert  M.  Cross,  of  coun- 
sel), for  appellant. 
Edgar  Bronson  Tolman,  for  appellee. 

HAND,  J.  This  is  an  action  brought  by  the  appellee  in  the 
superior  court  of  Cook  county  aR:ainst  the  Calumet  Electric 
Railway  Company  and  the  Chicag:o  &  Eastern  Illinois  Rail- 
road Company,  jointly,  to  recover  for  a  personal  injury.  The 
iury  returned  a  verdict  of  $15,000  against  the  defendants,  upon 
which  judgment  was  rendered.  The  Chicaero  &  Eastern 
Illinois  Railroad  Company  perfected  an  appeal  from  such 
judgment  to  the  appellate  court  for  the  First  district,  in  which 
court  the  appellee  filed  a  remittitur  of  $s,ooo  and  the  judg- 
ment was  affirmed,  and  a  further  appeal  has  been  prosecuted 
to  this  court. 

The  appellee,  on  the  25th  day  of  February,  1897,  was  a  pas- 
senger on  a  car  of  the  Calumet  Electric  Railway  Company, 
the  tracks  of  which  run  east  and  west  and  cross  at  right 
angrles  the  right  of  way  of  appellant  at  103d  street,  in  the  city 
of  Chicago.  The  car  in  which  appellee  was  riding  approached 
the  crossing  from  the  east.  When  it  was  about  a  block  and 
a  half  away,  appellant's  flagman  lowered  the  gates  at  103d 
street  on  account  of  the  approach  of  a  freight  train  from  the 
south  and  a  passenger  train  from  the  north.     The  passenger 

'"'As  to  whether  violation  of  ordinance  limiting  speed  is  negligence 
per  se,  see  Knopf  v,  Philadelphia,  W.  A,  B.  R.  Co.  (Del.)»  20  Am.  & 
Eng.  R.  Cas.,  N.  S.,  172,  and  foot-note,  17^. 
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train  blew  a  whistle  and  the  flagman  rang  the  bell.  The  elec- 
tric car,  however,  kept  on  its  way,  crashed  through  the  gates, 
ran  upon  appellant's  track,  was  struck  by  the  passenger  engine 
and  broken  into  pieces,  the  motorman  and  conductor  thereon, 
who  were  drunk,  were  both  killed,  and  the  appellee  was 
severely  injured. 

The  negligence  charged  against  appellant  is  the  running  of 
its  passenger  train  at  an  excessive  and  prohibited  rate  of  speed. 
The  appellee*s  evidence  tended  to  show  that  the  passenger 
train  was  running  at  the  rate  of  from  50  to  60  miles,  and  the 
electric  car  at  the  rate  of  from  10  to  m  miles,  per  hour  at  the 
time  of  the  collision,  and  that  the  electric  car  was  about  30, 
and  the  engine  about  100,  feet  from  the  crossing  when  the 
electric  car  crashed  through  the  gates.  It  is  first  contended 
by  appellant  that  the  alleged  negligence  of  appellant  was  not 
^  the  proximate  cause  of  the  injury.  That  question  was  one  of 
*fact  for  the  jury  (Fent  v.  Railway  Co.,  5Q  111.  349,  14  Am. 
Rep.,13;  Car  Co.  V.  Laack.  143  HI.  242,  ^2  N.  E.  285.  18  L.  R. 
A.  215;  Railroad  Co.  v.  Hines,  183  111.  482,  56  N.  E.  177); 
and  the  jury  having  found  such  fact  in  favor  of  the  appellee, 
— which  finding  has  been  approved  by  the  appellate  court, — 
the  appellant  is  concluded  by  the  judgment  of  the  appellate 
court,  if  there  is  sufficient  evidence  in  the  record  upon  which 
to  base  such  finding.  The  appellee  was  lawfully  upon  the 
electric  car,  and  contributory  negligence  cannot  be  imputed  to 
her.  The  evidence  was  sufficient  to  justify  the  jury  in  find- 
ing that  the  injury  was  the  result  of  the  joint  negligence  of  the 
servants  of  the  street  railway  company  and  of  appellant  (Rail- 
road Co.  V.  Piper,  165  III.  325,  46  N.  E.  186;  Railway  Co.  v. 
Shacklet,  105  111.  364.  44  Am.  Rep.  7Q1);  or,  regardless  of 
the  negligence  of  the  street  railway  company,  that  the  car  in 
which  the  appellee  was  ridine  would  have  passed  safely  over  the 
track  of  appellant  had  its  train  not  been  running  at  a  prohibited 
rate  of  speed.  Furthermore,  the  street  car  upon  which  appellee 
was  a  passenger  was  completely  demolished.  The  jury  were 
justified  in  finding  that,  had  appellant's  train  only  been  run- 
ning at  the  permitted  rate  of  10  miles,  instead  of  at  the  pro- 
hibited rate  of  50  or  60  miles,  per  hour,  it  might  have  been 
stopped,  or  substantially  stopped,  before  it  struck  the  elec- 
tric car,  as,  at  the  time  the  electric  car  crashed  through  the 
gate,  it  was  seen  by  the  fireman  upon  the  engine.  The  engine 
at  that  time  was  about  100  feet  north  of  the  crossing. 

It  is  further  contended  that  the  court  misdirected  (he  jury 
as  to  the  law  on  behalf  of  the  appellee— First,  in  in.<5tructing 
the  jury  that  running  its  train  in  excess  of  the  speed  authorized 
by  ordinance  is  negligence  as  matter  of  law;  and,  secondly, 
in  omitting  from  the  eighth  instruction  the  qualification  that 
their  finding  must  be  based  upon  the  evidence.  The  statute 
provides  that  ** whenever  any  railroad  corporation  shall  by 
itself  or  agents,  run  any  train,  locomotive  engine,  or  car,  at 
a  greater  rate  of  speed  in  or  through  the  incorporated  limits  of 

23  (N  s)  A  &  E  R  Cas— 59 
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any  city,  town  or  village,  than  is  permitted  by  any  ordinance 
of  such  city,  town  or  village,  such  corporation  shall  be  liable 
to  the  person  aggrieved  for  all  damages  done  the  person  or 
property  by  such  train,  locomotive  eneine  or  car,  and  the  same 
shall  be  presumed  to  have  been  done  by  the  negligence  of  said 
corporation  or  their  agents.'*  Kurd's  Rev.  St.  1899,  p.  1332, 
c.  114.  par.  87.  In  Raihroad  Co.  v.  Voelker,  129  III.  540,  22 
N.  E.  20,  on  page  55s,  129  III,  and  page  24,  22  N.  E.,  it  is 
said:  **It  is  insisted  that  ♦  *  *  the  court  ♦  *  ♦ 
committed  an  error  in  eiving  to  the  jury  the  plaintiff's  third 
instruction,  which  held,  in  substance,  that,  if  the  defendant 
omitted  to  perform  its  statutory  duty  in  relation  to  ringing  a 
bell  or  sounding  a  whistle  on  its  engine,  such  conduct  con- 
stituted a  prima  facie  case  of  neglieence.  We  are  unable  to 
concur  with  council  in  this  view.  A  statute  commanding  an 
act  to  be  done  creates  an  absolute  duty  to  perform  such  act, 
and  the  duty  of  performance  does  not  depend  upon  and  is  not 
controlled  by  surrounding  circumstances.  Nonperformance 
of  such  statutory  duty,  resulting  in  injury  to  another,  may 
therefore  be  pronounced  to  be  negligence  as  a  conclusion  of 
law;"  and  the  omission  from  an  instruction  of  the  words 
"from  the  evidence*'  after  the  words  "if  you  believe'*  is  not 
erroneous,  where,  in  other  parts  of  the  same  instruction,  or 
in  other  instructions,  it  clearly  appears  that  the  jury  were  in- 
structed that  their  belief  must  be  founded  upon  the  prepon- 
derance of  the  evidence.  Belden  v.  Woodmansee,  81  111.  25; 
Cunningham  v.  Stein,  109  111.  375;  Mill  Co.  v.  Gogerty,  180 
111.  197,  ^4  N.  E.  231.  A  violation  of  the  ordinance  as  to  the 
rate  of  speed  having  been  clearly  shown,  and  as  the  instruc- 
tions, as  a  whole,  require  the  finding  of  the  jury  to  be  based 
upon  the  evidence,  we  think  the  instructions  complained  of 
are  substantially  correct. 

It  is  contended  that  certain  remarks  of  appellee's  attorney 
in  argument  to  the  jury  were  objectionable.  The  evidence 
upon  which  he  was  commenting  had  gone  to  the  jury  without 
objection,  and  was  therefore  properly  in  the  record,  and  the 
action  of  the  court  in  permitting  counsel  to  call  the  attention 
of  the  jury  to  such  evidence  does  not,  in  our  judgment,  con* 
stitute  reversible  error.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 

WILKIN.  C.  J.,  dissenting. 


Cicero  &  P.  St.  Ry.  Co.  v.  Brown. 

{Supreme  Court  of  Illinois^  Dec,  18,  igoi.) 
[61  N.  E.  Rep.  1093.] 


*As  to  the  right  to  recover  for   mental    suffering-,    see  note,  18  Am. 
A  Eng.  R.  Cas.,  N.  8.,  44  et  seq. 
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body  and  mind  resulting  from  the  physical  injuries,  and  **8uch  future 
suffering'  and  loss  of  health  as  she  had  sustained  or  would  sustain  by 
reason  of  the  injuries,"  is  not  erroneous  as  authorizing-  the  jury  to 
award  damages  for  injured  feelings  which  might  arise  in  plaintiff's 
mind  from  the  injury,  but  which  were  not  a  part  of  the  physical  pain 
attending  the  injury. 

Insi ructions — Harmless  Error. 

Where  the  court  was  asked  to  instruct  that  the  jury  should  look  to 
the  evidence  for  the  facts  and  the  instructions  for  the  law,  and  find 
their  verdict  accordingly,  without  reference  to  who  is  plaintiff  and 
who  defendant,  and  the  instruction  was  marked  ''Given,"  but  after- 
wards, apparently  by  oversight,  placed  with  the  refused  instructions, 
and  not  read,  the  giving  of  other  instructions  that  the  jury  must 
accept  the  court's  instructions  as  the  law  of  the  case,  and  would  not 
be  justified  in  finding  a  verdict  contrary  to  the  law  laid  down  in  the 
instructions;  that  the  plaintiff's  case  must  be  established  by  a  pre- 
ponderance of  the  evidence;  and  that  the  jury  could  not  compromise 
between  liability  and  amount  of  damages,  nor  arrive  at  a  verdict  by 
chance,  or  without  fairly  and  deliberately  considering  the  evidence 
and  law, — rendered  harmless  any  alleged  error  in  omitting  the  first- 
mentioned  instruction. 

Injury  to  Eyesight— Instruction  Warranted  by  Ev'dence. 

Where  plaintiff  in  a  personal  injury  suit  testified  that  prior  to  the 
injury  she  had  had  one  of  her  eyes  operated  on  for  cataract ;  that  the 
other,  up  to  the  time  of  the  injury,  was  sound  and  strong;  that  after 
the  injury  the  eye  operated  on  was  much  worse,  and  the  previously 
sound  eye  had  failed  to  a  considerable  extent;  that  she  had  constant 
headaches  and  other  difficulties  indicating  spinal  trouble;  and  a  phy- 
sician testified  that  myelitis  affecting  plaintiff's  eyes  might  have 
resulted  from  the  injury, — an  instruction  that  plaintiff  had  produced 
no  evidence  tending  to  show  that  her  eyesight  had  been  permanently 
injured  and  severely  impaired  was  properly  refused. 

Instructions — Credibility  of  Witnesses — Harmless  Error. 

The  refusal  of  an  instruction  that,  if  the  jury  believed  that  any 
witness  knowingly  testified  falsely,  they  were  at  liberty  to  entirely 
disregard  the  testimony  of  such  witness,  was  not  reversible  error, 
especially  where  an  instruction  was  given  on  the  weight  and  credi- 
bility of  the  testimony,  in  which  the  jury  were  told  what  facts  might 
t)e  considered  in  determining  the  credibility  of  the  witnesses;  and 
the  jury  were  further  charged  that  they  might  consider  the  apparent 
truthfulness  of  the  testimony  or  lack  of  it,  and  that  preponderance 
of  the  evidence  was  on  the  side  sustained  by  the  more  credible  and 
disinterested  witnesses. 

Appeal  from  appellate  court»  First  district. 

Action  by  Mattie  Brown  against  the  Cicero  &  Proviso  Street 
Railway  Company.  From  a  judgment  in  favor  of  plaintifi, 
affirmed  by  the  appellate  court  (89  111.  App.  318),  defendant 
appeals.     Affirmed. 

John  A.    Rose  and  Louis  Boisot,  Jr.  (W.  W.    Gurley,    of 
counsel),  for  appellant. 
John  F.  Waters  and  C.  H.  Johnson,  for  appellee. 

RICKS,  J.  This  is  an  action  on  the  case  by  Mattie  Brown 
against  the  Cicero  &  Proviso  Street  Railway  Company  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
received  by  her  while  a  passenger  upon  one  of  the  defendant's 
cars.  The  declaration  alleged  that  plaintiff  was  a  passenger 
on  one  of  the  defendant's  cars,  and  that  while  she  was  getting 
off  from  said  car,  and  before  she  had  sufficient  time  to  do  so, 
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the  defendant,  by  its  servant,  the  conductor,  carelessly  and 
negliR^ently  suddenly  started  the  car  with  a  violent  jerk,  by 
reason  whereof  she  was  thrown  down  upon  the  ground,  and 
thereby  severely,  danererously,  and  permanently  cut,  bruised, 
wounded,  and  injured,  both  internally  and  externally;  that  on 
account  of  said  injury  plaintifi  became  sick,  sore,  lame,  dis- 
ordered, and  injur.ed;  and  that  on  account  of  such  injury  her 
eyes  had  been  severely  impaired  and  permanently  injured. 
The  plea  of  the  general  i^sue  was  interposed,  and  a  trial  bad 
in  the  superior  court  of  Cook  county,  and  a  verdict  for  $Q,ooo. 
A  remittitur  was  made  of  $6,000,  and  judgment  for  $3,000. 
From  that  the  defendant  appealed  to  the  appellate  court  for 
the  First  district,  which  affirmed  the  judgment.  The  defend- 
ant now  brings  the  record  here  for  reversal  from  such  judi;- 
ment  of  affirmance,  and  assigns  as  errors  the  approval  by 
the  appellate  court  of  the  action  of  the  trial  court  in  givini; 
the  plaintiff's  third  instruction,  in  not  reading  to  the  jury  the 
defendant's  seventeenth  instruction,  and  in  refusing  the 
defendant's  twentieth  and  twenty-fourth  instructions. 

The  plaintifi's  third  instruction,  of  which  complaint  is 
made,  is  as  follows:  **The  court  instructs  the  jury  that  if  you 
find  for  the  plaintiff  you  will  be  required  to  determine  the 
amount  of  her  damages.  In  determining  the  amount  of  dam- 
ages the  plaintiff  is  entitled  to  recover  in  this  case,  if  any,  the 
jury  have  a  right  to,  and  they  should,  take  into  consideration 
all  the  facts  and  circumstances  as  proven,  by  the  evidence  be- 
fore them;  the  nature  and  extent  of  plainti&*s  physical 
injuries,  if  any,  so  far  as  the  same  are  shown  by  the  evidence; 
her  suffering  in  body  and  mind,  if  any,' resultine  from  such 
physical  injuries;  and  such  future  suffering  and  loss  of  health, 
if  any,  as  the  jury  may  believe,  from  the  evidence  before 
them  in  this  case,  she  has  sustained  or  will  sustain  by  reason 
of  such  injuries;  her  loss  of  time  and  inability  to  work,  if  any, 
on  account  of  such  injuries ;  all  moneys  necessarily  expended  or 
become  liable  for  doctors'  bills,  if  any,  while  being  treated 
for  such  injuries;  and  may  find  for  her  such  sum  as,  in  the 
judgment  of  the  jury,  under  the  evidence  and  instructions  of 
the  court  in  this  case,  will  be  a  fair  compensation  for  the  in- 
juries she  has  sustained  or  will  sustain,  if  any,  so  far  as  such 
damages  and  injuries,  if  any,  are  claimed  and  alleged  in  the 
declaration. ' '  Appellant  complains  of  that  part  of  the  instruc- 
tion which  tells  the  jury  that  they  may  take  into  considera- 
tion ''her  suffering  in  body  and  mind,  if  any,  resulting  from 
such  physical  injuries,  and  such  future  suffering  and  loss  of 
health,  if  any,  as  the  jury  may  believe,  from  the  evidence  be- 
fore them  in  this  case,  she  has  sustained  or  will  sustain  by 
reason  of  such  injuries,'' and  insists  that  that  part  of  the 
instruction  authorized  the  jury  to  take  into  consideration,  as 
an  element  of  damage,  future  suffering  not  necessarily  or 
directly  resulting  from  physical  pain  by  reason  of  the  injuries 
complained  of,  and  suggest  that  under  it  the  jury  would  be 
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authorized  to  award  damages  for  injured  feelings  which  might 
arise  in  the  mind  of  appellee  from  the  injury,  but  which  are 
not  a  part  of  the  physical  pain  attending  the  injury,  and  \^hich 
would  not  be  a  proper  element  of  damages.  The  conclusion 
reached  by  counsel  ior  appellant  seems  to  us  to  be  the  result  of 
a  refinement  of  reasoning  that  can  hardly  be  attributed  to  the 
jury.  The  instruction  clearly  tells  the  jury  in  that  clause  that 
such  future  suffering  and  loss  of  health  as  appellee  has  sustained 
or  will  sustain  by  reason  of  such  injuries  may  be  taken  into 
account  in  fixing  her  damages;  and  her  suffering,  whether  it 
be  mental  or  physical,  is  by  the  instruction  so  inseparably 
connected  with  her  injuries  that  it  does  not  seem  likely  to  us 
that  the  jury  did  or  would  feel  authorized  by  it  to  award  her 
damages  upon  the  theory  of  the  mental  worry  not  arising  from 
pain,  but  simply  from  the  fact  that  at  a  prior  time  she  had 
been  injured.  This  instruction,  substantially,  has  been  before 
this  court  a  number  of  times,  and  has  uniformly  been  approved, 
and  we  do  not  regard  the  giving  of  it  as  error.  Railroad  Co. 
V.  Martin,  in  111.  219;  Railway  Co.  v.  Taylor,  170  111.  49,  48 
N.  E.  831;  Railroad  Co.  v.  Johnson,  180  111.  285,  54  N.  E.  334. 
It  is  next  insisted  that  the  court  erred  in  not  reading  to  the 
jury  the  defendant's  seventeenth  instruction,  after  having 
marked  the  same  ''Given,''  and  in  placing  it  with  the  refused 
instructions.  This  instruction  is  as  follows:  ''In  considering 
and  deciding  this  case  the  jury  should  look  to  the  evidence  for 
the  facts  and  to  the  instructions  of  the  court  for  the  law  of  the 
case,  and  find  their  verdict  accordingly,  without  any  reference 
as  to  who  is  plaintiff  or  who  is  defendant."  No  reason  is 
assigned  or  shown  by  the  record  why  this  instruction  was  not 
read,  and  we  can  only  presume  that  it  was  an  oversight  on  the 
part  of  the  court.  Appellant  was  given  16  instructions; 
appellee  was  given  but  3.  Appellee's  first  was  a  mere  abstract 
statement  of  the  duty  of  the  carrier.  The  second  explained 
to  the  jury  the  issues,  and  required  the  jury  to  find  from  a 
preponderance  of  the  evidence,  and  the  third  is  set  out  in  this 
opinion.  Appellant's  instruction  No.  2  told  the  jurv  that: 
"The  instructions  given  to  the  jury  by  the  court  must  be 
accepted  by  them  as  the  law  governing  this  case.  The  jury 
will  not  be  justified  in  finding  a  verdict  contrary  to  the  law  as 
laid  down  in  the  instructions."  Appellant's  seventh  instruc- 
tion told  the  jnry  that  appellee  must  establish  her  case  by  a 
clear  preponderance  of  the  evidence,  and,  if  the  evidence  was 
evenly  balanced,  so  that  the  jury  could  not  find  a  preponder- 
ance, their  verdict  should  be  "Not  guilty."  Appellant's 
thirteenth  instruction  contained  a  statement  of  ultimate  facts 
necessary  to  be  found  by  a  preponderance  of  the  evidence, 
and  concluded  as  follows :  "The  jurors  are  not  to  compromise 
between  the  question  of  liability  and  amount  of  damages,  nor 
are  they  to  arrive  at  a  verdict  by  chance ;  and  no  juror  should 
consent  to  a  verdict  which  does  not  meet  with  the  approval 
of  his  own  judgment  and  conscience,  after  due  deliberation 
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with  his  fellow  jurors,  and  fairly  considering:  all  the  evidence 
admitted  by  the  court  and  the  law  as  given  in  the  instructions 
of  the  court. "  As  a  proposition  of  law,  the  instruction  offered 
was  a  proper  one,  but  it  seems  to  us  that  there  is  not  a  single 
element  in  it  that  is  not  covered  and  as  well  stated  in  the 
sixteenth  instruction,  that  was  given  and  read;  and  the  omis- 
sion to  give  it,  or  the  refusal  to  give  it  if  it  had  been  refused, 
would  not.  in  the  light  of  the  instructions  that  were  given,  be 
sufBcient  error  upon  which  to  reverse  the  case. 

As  a  part  of  the  series  of  instructions,  and  not  by  way  of 
demurrer  to  the  evidence,  at  the  close  of  the  plaintiff's  case, 
or  at  the  close  of  the  whole  case,  appellant  offered  its  twentieth 
instruction,  as  follows:  **The  court  instructs  the  jury  that 
the  plaintiff  has  produced  no  evidence  in  this  case  showing  or 
tending  to  show  that  by  reason  of  the  alleged  accident  her 
eyesigfht  has  been  in  any  way  whatever  severely  impaired  and 
permanently  injured.*'  This  instruction  was  refused.  Appel- 
lant insists  that  it  ought  to  have  been  given,  as  it  withdrew 
from  the  consideration  of  the  jury  one  particular  element  of 
damaees,  because  on  that  point  there  was  no  proof  whatso- 
ever. This  element  of  damages  was  laid  in  the  declaration 
and  was  insisted  upon  at  the  trial  as  a  proper  element.  Appel- 
lee testified  that  prior  to  the  injury  complained  of  she  had  had 
one  of  her  eyes  operated  upon  for  a  cataract ;  that  the  other 
was,  up  to  the  time  of  the  injury,  sound  and  strong;  that  after 
the  injury  the  eye  that  was  operated  upon  was  much  worse, 
and  the  eye  that  had  not  before  that  time  had  any  impair- 
ment in  its  sieht  had  failed  to  a  considerable  extent;  that  she 
had  constant  headaches  and  backaches,  and  made  other  state- 
ments indicating  an  affection  of  the  spine  or  spinal  cord.  Dr. 
Newell  testified  that  he  was  the  physician  who  first  treated  her 
for  the  injuries  complained  of,  following  the  accident;  that 
from  a  fall  such  as  she  received,  from  the  conditions  as  he 
found  them  at  the  time  he  treated  and  examined  her,  and  from 
the  symptoms  given,  myelitis — inflammation  of  the  spinal 
cord — might  have  resulted  from  the  injury  complained  of,  and 
that  such  an  injury  would  be  very  apt  to  affect  appellee's  eyes. 
Appellant  offered  evidence  showing  that  appellee  had  been 
treated  before  and  since  the  injury  for  her  eyes,  and  endeav- 
ored to  show  that  the  affection  of  her  eyes  or  impairment  of 
her  sight  was  not  due  to  the  injury.  Thus  an  issue  of  fact 
was  formed  upon  an  element  of  the  case  presented  by  the 
declaration,  and  the  court  properly  refused  this  instruction. 
Stacy  V.  Cobbs,  36  111.  349. 

Appellant's  twenty-fourth  offered  instruction  informed  the 
jury  that,  if  they  believed  any  person  who  testified  in  the  case 
knowingly  and  willfully  testified  falsely  as  to  any  material 
matter,  they  were  at  liberty  to  entirely  disregard  the  testi- 
mony of  such  person,  except  in  so  far  as  it  was  corroborated 
by  credible  evidence  in  the  case,  or  by  facts  and  circumstances 
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shown  by  the  evidence  in  the  case  which  the  jury  believed 
to  be  true.  This  instruction  was  correct  in  form  and  sub- 
stance. It  states  an  abstract  proposition  of  law.  Reynolds 
V.  Greenbaum,  80  111.  416;  City  of  Sandwich  v.  Dolan,  141 
111.  430,  31  N.  E.  416.  But  we  do  not  regard  the  refusal  of  the 
court  to  give  it  as  sufficient  error  upon  which  to  reverse  the 
case.  The  giving  of  such  an  instruction  is  a  matter  lying 
within  the  sound  discretion  of  the  trial  judge.  2  Thomp. 
Trials.  §  2423;  11  Enc.  PI.  &  Prac.  341.  In  the  locality  of  the 
writer  the  instructions  of  each  side  are  usually  kept  separate, 
and  read,  whether  by  the  court  or  counsel,  in  series, — those 
for  the  plaintiff  being  first  read;  and  the  jury,  or  any  ordinary 
observer  listening  to  the  reading  of  the  instructions,  knows  at 
the  request  of  which  party  they  have  been  given.  Such  an 
instruction  as  this,  given  at  the  request  of  one  of  the  parties, 
is  very  likely  to  be  regarded  by  the  jury  as  a  yielding  of  the 
mind  of  the  court  to  the  contention  of  the  party  requesting  it 
that  some  witness  or  witnesses  on  the  opposite  side  have 
sworn  falsely,  and  that  the  instruction  is  applicable  to  their 
testimony.  The  writer  knows  of  a  number  of  trial  judges  of 
high  standing  who  will  only  give  this  instruction  in  duplicate, 
so  that  no  improper  inference  as  to  the  mind  of  the  court 
may  be  drawn  from  it.  Besides  this,  instruction  3  given  for 
appellant  was  upon  the  credibility  and  weight  of  the  testi- 
mony of  the  witnesses,  and  pointed  out  certain  facts  that  might 
be  considered,  together  with  all  the  other  facts  and  circum- 
stances disclosed  by  the  evidence,  in  arriving  at  and  deter- 
mining the  credit  of  the  witnesses.  Appellant's  instruction  5 
told  the  jury  that  a  preponderance  was  not  made  by  the  mere 
number  of  witnesses,  but  that  the  jury  should  take  into  con- 
sideration the  appearance  of  the  witnesses  while  testifying, 
the  apparent  truthfulness  of  their  testimony  or  lack  of  it,  their 
opportunity  for  knowine  the  facts  about  which  they  testified, 
and  from  those  facts,  and  all  others,  the  jury  should  decide 
on  which  side  was  the  preponderance;  and  further  told  the 
jury  that,  ''after  fairly  and  impartially  considering  and  weigh- 
ing all  the  evidence  in  this  case  as  herein  suggested,  the  jury 
are  at  liberty  to  decide  that  the  preponderance  of  evidence  is 
on  the  side  which,  in  their  judgment,  is  sustained  by  the 
better  informed,  the  more  credible,  and  the  more  disinterested 
witnesses,  whether  those  are  the  greater  or  smaller  number.'' 
Thus  it  seems  that  the  jury  were  fairly,  and  favorably  for  the 
appellant,  instructed  as  to  their  authority  and  method  of  test- 
ing the  evidence. 

The  appellate  court  did  not  err  in  any  of  the  matters  com- 
plained of,  and  its  judgment  is  affirmed.     Judgment  affirmed. 
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COMMONWBALTH  V.  LOUISVILLK  &•  N.    R.  CO. 

{Court  of  Appeals  of  Kentucky^  Nov,  22,  igoi,) 

[65  S.  W.  Rep.  158.] 

Carriers — Unjust  Discrimination — Recommendation  of  Railroad  Com- 
mission as  Prerequisite  to  Indictment — Constitutionality  of  Statute.* 
Ky.  St.  }  819,  to  the  extent  that  it  provides  that  indictrnents  ag-ainst 
railroad  corporations  for  unjust  discrimination  shall  be  made  only 
upon  the  recommendation  or  request  of  the  railroad  commission,  vio- 
lates Const.  {  217,  prescribing  a  penalty  for  that  offense  ''upon  con- 
viction by  a  court  of  competent  jurisdiction,"  there  being  nothing 
In  the  constitution  to  authorize  the  railroad  commission  or  the  legis- 
lature to  relieve  any  carrier  from  the  penalty  prescribed. 

Appeal  from  circuit  court.  Garrard  county. 
"To  be  officially  reported." 

An  indictment  against  the  Louisville  &  Nashville  Railroad 
Company  was  dismissed,  and  the  commonwealth  appeals. 
Reversed. 

J.  S.  Owsley  and  Robt.  J.  Breckinridge,  for  the  Common- 
wealth. 

Breckinridere  &  Shelby,  Walker  D.  Hines,  H.  W.  Bruce, 
and  Edward  W.  Hines,  for  appellee. 

PAYNTER,  C.  J.  The  indictment  charges  the  appellee 
with  the  ofiense  of  unjust  discrimination  by  willfully  and 
knowingly  violating  the  provisions  of  section  215  of  the  con- 
stitution by  hauling  and  transporting  a  car  load  of  coal  for  S. 
T.  Leavell  from  East  Bernstadt,  Ky.,  to  Lancaster,  Ky.,  for 
the  price  of  $1.3$  per  ton,  and  that  it  transported  for  William 
Ward  a  car  load  of  coal  of  the  same  class  and  kind  as  that 
hauled  and  transported  for  Leavell,  but  not  upon  the  same 
conditions,  for  the  same  charges  and  same  payment  exacted 
and  collected  of  Leavell,  and  that  it  demanded  and  received 
from  Ward  the  price  of  $1.33  per  ton  for  coal  hauled  him,  and 
thereafter,  in  pursuance  of  previous  agreements,  did  refund 
and  pay  back  to  him  33i  per  cent,  of  the  sum  previously  paid 
by  him  to  it,  etc.  Upon  the  motion  of  the  appellee  to  dismiss 
the  indictment  it  was  admitted  that  the  railroad  commission 
had  never  filed  in  the  Garrard  circuit,  or  any  other  court,  any 
information  concerning  the  acts  or  ofiense  alleged  in  the  in- 
dictment, or  made  any  recommendation  or  request  that  the 
indictment  should  be  found  upon  the  information  filed  by  it. 
The  court  sustained  the  motion  and  dismissed  the  indictment. 

The  question  here  is  whether  or  not  the  grand  jury  was 
authorized  to  return   the   indictment  in  the  absence  of  any 

*As  to  the  powers  and  duties  of  railway  commissioners,  see  Illinois 
Cent.  R.  Co.  v.  Commonwealth  (Ky.),  22  Am.  &  Eng.  R.  Cas.,  N. 
S.,  356,  and  foot-note;  lyouisville  &  N.  R.  Co.  v,  Vancleave  (Ky.),  21 
Am.  &  Eng.  R.  Cas.,  N.  S.,  477;  State  v,  Jacksonville  Terminal  Co. 
(Pla.),  16  Am.  &  Eng^.  R.  Cas.,  N.  S.,  727,  and  foot-note;  6  Rap.  A 
Mack's  Dig.  1137  et  seq. ;  19  Am.  &  Eng.  Enc.  Law  687  et  seq. 


Am  A  Kng  RAILROAD  COMMISSIONS  937 

RCais 

Commonwealth  v.  Louisville  &,  N.  R.  Co 

action  of  tbe  railroad  commission.  Certain  sections  of  the 
constitution  relating  to  the  question  under  consideration  reads 
as  follows:  Section  21.^:  ' ^ All  railroad,  transfer,  belt  Hnes and 
railway  bridge  companies,  organized  under  the  laws  of  Ken- 
tucky, or  operating,  maintaining  or  controlling  any  railroad, 
transfer,  belt  lines  or  bridges,  or  doing  a  railway  business  in 
this  state,  shall  receive,  transfer,  deliver,  and  switch  empty  or 
loaded  cars,  and  shall  move,  transport,  receive,  load  or  unload 
all  the  freight  in  car  loads  or  less  quantities,  coming  to  or 
going  from  any  railroad,  transfer,  belt  line,  bridge  or  siding 
thereon,  with  equal  promptness  and  dispatch,  and  without  any 
discrimination  as  to  charges,  preference,  drawback  or  rebate, 
in  favor  of  any  person,  corporation,  consignee  or  consignor,  in 
any  matter  as  to  payment,  transportation,  handling  or 
delivery ;  and  shall  so  receive,  deliver,  transfer  and  transport 
all  freight  as  above  set  forth,  from  and  to  any  point  where 
there  is  a  physical  connection  between  the  tracks  of  said  com- 
panies. But  this  section  shall  not  be  construed  as  requiring 
any  such  common  carrier  to  allow  the  use  of  its  tracks  for  the 
trains  of  another  engaged  in  like  business.*'  Section  214: 
'*No  railway,  transfer,  belt  line  or  railway  bridge  company 
shall  make  any  exclusive  or  preferential  contract  or  arrange- 
ment with  any  individual,  association  or  corporation,  for  the 
receipt,  transfer,  delivery,  transportation,  handling,  care  or 
custody  of  any  freight,  or  for  the  conduct  of  any  business  as 
a  common  carrier.'*  Section  215:  *'A11  railway,  transfer,  belt 
lines  or  railway  bridge  companies  shall  receive,  load,  unload, 
transport,  haul,  deliver  and  handle  freight  of  the  same  class 
for  all  persons,  associations  or  corporations  from  and  to  the 
same  points  and  upon  the  same  conditions,  in  the  same  man- 
ner and  for  the  same  charges,  and  for  the  same  method  of  pay- 
ment." Section  216:  ^^All  railway,  transfer,  belt  lines  and 
railway  bridge  companies  shall  allow  the  tracks  of  each  other 
to  unite,  intersect  and  cross  at  any  point  where  such  union, 
intersection  and  crossing  is  reasonable  or  feasible.*'  Section 
217:  '*Any  person,  association  or  corporation,  willfully  or 
knowingly  violating  any  of  the  provisions  of  sections  two 
hundred  and  thirteen,  two  hundred  and  fourteen,  two  hundred 
and  fifteen,  or  two  hundred  and  sixteen,  shall,  upon  convic- 
tion by  a  court  of  competent  jurisdiction,  for  the  first  offense 
be  fined  two  thousand  dollars;  for  the  second  offense,  five 
thousand  dollars,  and  for  the  third  offense,  shall  thereupon, 
ipso  facto,  forfeit  its  franchises,  privileges  or  charter  rights; 
and  if  such  delinquent  be  a  foreign  corporation,  it  shall  ipso 
facto,  forfeit  its  right  to  do  business  in  this  state;  and  the 
attorney-general  of  the  commonwealth  shall  forthwith,  upon 
notice  of  the  violation  of  any  of  said  provisions,  institute  pro- 
ceedings to  enforce  the  provisions  of  the  aforesaid  sections." 
As  plain  as  it  can  be  expressed  in  the  English  laneruage,  sec- 
tion 217  prescribes  the  penalty  for  the  violation  of  the  above- 
named  sections.     It  likewise  prescribes  that  the  penalty  shall 
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be  inflicted  upon  conviction  by  a  court  of  competent  jurisdic- 
tion. For  the  first  offense  the  fine  is  $2,000;  ior  the  second, 
$5,000;  for  the  third  the  party  found  guilty  shall  thereupon 
ipso  facto  forfeit  its  franchises,  privileges,  or  charter  rights. 
The  people  of  the  state  can,  under  the  forms  of  law,  adopt  a 
constitution.  It  is  the  duty  of  the  legislative,  executive,  and 
judicial  branches  of  the  government  to  follow  its  provisions. 
If  a  penalty  for  a  certain  offense  is  prescribed  by  the  con- 
stitution, the  legislature  of  Kentucky  has  no  more  authority  to 
alter  or  change  it  than  the  legislature  of  any  other  state  in  the 
Union.  It  is  as  much  without  authority  to  alter  or  change 
it  as  is  the  humblest  citizen  in  the  state.  If  it  disregards  it, 
it  is  as  much  incumbent  upon  the  courts  of  the  state  to  so 
adjudge  as  it  was  the  duty  of  the  legislature  to  have  followed 
it  in  the  first  instance.  It  seems  to  us  that  courts  should  hdve 
no  difficulty  in  understanding  that  if  the  legislature  attempted 
to  fix  a  penalty  other  than  that  prescribed  by  the  constitution, 
or  should  attempt  to  provide  that  the  question  of  guilt  or 
innocence  should  be  determined  by  or  made  dependent  upon 
the  will  of  any  one  other  than  a  court  of  competent  jurisdic- 
tion, the  legislature  has  transcended  its  authority.  When  the 
constitutional  convention  said  the  conviction  should  take  place 
in  a  court  of  competent  jurisdiction,  it  meant  it  should  be 
done  by  the  course  of  procedure  usually  pursued  in  such  courts. 
There  is  nothing  in  the  constitution  which  authorizes  the 
railroad  commission  or  the  legislature  to  relieve  anybody  or  a 
corporation  from  the  penalties  prescribed  for  violations  of 
sections  213,  214,  21;,  and  2 16  of  the  constitution.  These  sec- 
tions are  self-executing,  and  fully  and  sufficiently  define  what 
acts  shall  constitute  an  offense  under  them,  and  prescribe  the 
kind  of  punishment  that  shall  be  inflicted  in  a  court  of  com- 
petent jurisdiction. 

It  is  urged  that  it  was  the  well-settled  policy  of  the  state, 
before  the  adoption  of  the  present  constitution,  to  allow 
indictments  to  be  found  against  common  carriers  for  unjust 
discrimination,  etc.,  only  upon  the  recommendation  of  the 
railroad  commission;  that  the  course  of  procedure  prescribed 
by  the  legislature  had  the  merit  of  uniformity  by  providing  a 
standard  by  which  the  railroad  companies  could  be  controlled 
in  the  adjustment  of  their  rates  and  classification.  Upon  this 
question  the  court  does  not  take  issue  with  the  learned  counsel 
for  appellee.  If  the  provisions  of  the  constitution  under  con- 
sideration were  ambiguous,  and  of  doubtful  meaning,  the  well- 
settled  policy  of  the  state  in  the  particular  mentioned  might 
be  important  to  be  considered  by  the  court  in  its  interpreta- 
tion. Our  opinion  is  that  the  language  employed  in  the  sec- 
tions of  the  constitution  quoted  leave  no  doubt  as  to  their 
meaning.  It  will  be  observed  that  nowhere  in  sections  2\\- 
217,  inclusive,  is  any  reference  made  to  the  railroad  commis- 
sion, or  to  the  right  of  any  authority  to  control  the  prosecu- 
tions of  courts  of  competent  jurisdiction.     There  is  not  a  word 


Am  &  Engr  RAII.ROAD  COMMISSIONS  939 

RCas 

Commonwealth  v.  Louisville  &  N.  R.  Co 

or  sentence  in  either  section  that  suggests  that  the  constitu- 
tional convention  intended  that  such  should  be  the  case,  or 
that  any  authority  should  suspend,  in  whole  or  in  part,  a  single 
provision  or  clause  in  either  of  these  sections.  It  evidently 
thought  it  was  proper  that  a  railroad  company  should  receive, 
load,  unload,  transport,  haul,  deliver,  and  handle  freight  of  the 
same  class  for  all  persons,  associations,  or  corporations  from 
and  to  the  same  points,  and  upon  the  same  conditions,  in  the 
same  manner,  and  for  the  same  charges,  and  for  the  same 
method  of  payment;  and  from  the  obligation  to  do  which  it 
should  not  be  relieved.  If  there  was  any  doubt  as  to  what 
sections  213-217,  inclusive,  meant,  it  would  be  removed  by 
section  218,  which  reads  as  follows:  '4t  shall  be  unlawful  for 
any  person  or  corporation,  owning  or  operating  a  railroad  in 
this  state,  or  any  common  carrier,  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation 
of  passengers,  or  of  property  of  like  kind,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance;  but  this 
shall  not  be  construed  as  authorizing:  any  common  carrier,  or 
person  or  corporation,  owning  or  operating  a  railroad  in  this 
state,  to  receive  as  great  compensation  for  a  shorter  as  for  a 
longer  distance:  provided,  that  upon  application  to  the  rail- 
road commission,  such  common  carrier,  or  person,  or  corpora- 
tion owning  or  operating  a  railroad  in  this  state,  may  in 
special  cases,  after  investigation  by  the  commission,  be  author- 
ized to  charge  less  for  longer  than  for  shorter  distances  for 
the  transportation  of  passengers,  or  property;  and  the  com- 
mission may,  from  time  to  time,  prescribe  the  extent  to  which 
such  common  carrier,  or  person  or  corporation,  owning  or 
operating  a  railroad  in  this  state,  may  be  relieved  from  the 
operations  of  this  section.''  This  section  is  what  is  com- 
monly known  '^as  the  long  and  short  haul''  provision  of  the 
constitution.  It  confers  upon  the  railroad  commission  in 
special  cases,  after  investigation,  the  right  to  authorize  a  rail- 
road company  to  charge  less  for  the  long  than  the  short  dis- 
tances, etc.,  and  further  authorizes  it  from  time  to  time  to 
prescribe  the  extent  to  which  a  railroad  may  be  relieved  from 
the  operations  of  the  section.  The  fact  that  such  a  power  was 
conferred  upon  the  railroad  commission  with  reference  to  sec- 
tion 218  excludes  the  idea  that  the  constitutional  convention 
intended  that  it  should  have  any  such  power  to  relieve  rail- 
roads from  the  operation  of  sections  213-217,  inclusive.  It 
will  be  observed  that  no  penalty  is  prescribed  by  section  218 
for  its  violation,  but  a  penalty  is  prescribed  for  the  violation 
of  the  other  sections  to  which  we  have  referred.  Those  sec- 
tions of  the  constitution  clearly  manifest  a  purpose  to  change 
the  policy  of  the  state  existing  previous  to  the  adoption  of  the 
constitution.  The  law  then  only  allowed  prosecutions  to  be 
begun  upon  the  recommendation  of  the  railroad  commission. 


940  RAII«ROAD  COMMISSIONS  Vol  XXUI 

(NS) 
Ck>inmon wealth  z/.  Louisville  &  N.  R.  Co 

Had  the  legislature  intended  that  the  railroad  commission 
should  have  the  authority  to  inaugurate  or  not,  as  it  saw 
proper,  prosecutions  for  the  violations  of  sections  213-217, 
inclusive,  it  would  have  in  express  terms  conferred  that  author- 
ity, and  not  simply  have  conferred  that  which  exists  by  virtue 
of  section  218.  Whether  it  was  wise  or  unwise  for  the  con- 
stitutional convention  to  permit  prosecutions  for  violations  of 
the  sections  to  which  we  have  referred  without  the  recom- 
mendation of  the  railroad  commission,  we  are  not  called  upon 
to  determine.  It  is  our  duty,  as  well  as  that  of  common 
carriers,  to  obey  the  mandates  of  the  constitution ;  and  simply 
because  seeming  hardships  may  follow  the  enforcement  of 
constitutional  provisions  is  not  a  sufficient  excuse  for  a  court 
to  declare  in  effect  that  it  will  not  enforce  them.  When  courts 
fail  to  enforce  the  law,  it  cannot  be  expected  that  the  people 
will  respect  and  obey  it.  Section  209,  Const.,  reads  as  fol- 
lows: *'The  powers  and  duties  of  the  railroad  commissioners 
shall  be  res:ulated  by  law;  and  until  otherwise  provided  by 
law,  the  commission  so  created  shall  have  the  same  powers 
and  jurisdiction,  perform  the  same  duties,  be  subject  to  the 
same  regulations,  and  receive  the  same  compensation,  as  now 
conferred,  prescribed  and  allowed  by  law  to  the  existing  rail- 
road commissioners."  When  the  constitutional  convention 
said  '* until  otherwise  provided  by  law**  the  railroad  commis- 
sion shall  have  the  same  jurisdiction  as  then  conferred  by  law, 
it  did  not  intend  to  keep  in  force  laws  which  were  inconsistent 
with  its  self-executing  provisions.  When  the  convention  pro- 
vided that  the  railroad  commission  should  be  ''regulated  by 
law,'*  it  was  not  intended  to  confer  upon  the  general  assembly 
the  authority  to  pass  laws  to  regulate  the  railroad  commission 
which  would  be  in  conflict  with  it,  and  especially  with  its 
self-executing  provisions.  If  the  constitution  conferred  the 
authority  upon  the  general  assembly  to  give  the  railroad  com- 
mission the  right  to  control  prosecutions  under  sections  213- 
217,  inclusive,  then  the  lawmaking  department  of  the  state  is 
vested  with  power  to  nullify  its  provisions.  That  was  not  the 
purpose  of  the  framers  of  the  constitution.  On  the  contrary, 
they  show,  by  the  sections  to  which  we  have  just  referred, 
that  they  were  not  even  willing  to  leave  to  the  general 
assembly  the  question  of  passing  laws  against  ''unjust  dis- 
crimination," or  to  designate  the  form  for  their  enforcement, 
if  passed,  because  section  215  defines  the  acts  which  shall 
constitute  the  offense,  and  section  217  fixes  the  penalty,  and 
designates  courts  of  competent  jurisdiction  to  enforce  it. 

It  is  suggested  that  the  statute  which  conferred  upon  the 
railroad  commission  the  right  to  say  when  a  prosecution  shall 
be  inaugurated  relates  to  the  remedy,  and  that  it  was  com- 
petent for  the  general  assembly  to  enact  it.  It  not  only  re- 
lates to  the  remedy,  but  wrests  from  courts  jurisdiction  to 
enforce  the  constitutional  provisions.  The  power  to  say  when 
a  prosecution  shall  be   inaugurated  is  the  power  to  say  there 
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shall  be  none.  The  power  to  say  there  shall  be  none  is  the 
exact  equivalent  of  the  power  to  suspend  the  operation  of  the 
sections  of  the  constitution  here  in  question.  This  court,  in 
Louisville  &  N.  R.  Co.  v.  Com.,  48  S.  W.  416,  43  L.  R.  A.  550, 
in  speaking  of  certain  sections  of  the  constitution  and  of  the 
statute,  said:  ''And,  operating  in  connection  with  section 
217  of  the  constitution,  it  is  final  and  self-executing.  It  is 
therefore  manifest  that,  so  far  as  sections  817  and  818  conflict 
with  sections  215  and  218,  they  are  void,  and,  so  far  as  the 
indictment  in  this  case  lacks  any  statement  of  fact  necessary 
to  constitute  a  complete  offense  under  these  two  sections  of 
the  constitution,  it  is  defective.*' 

The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 


BiCHHORN  V.  LouisviLLB  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky^  Dec,  18,  1901.) 

[65  S.  W.  Rep.  797.] 

Venue  of  Action  against  Carrier — Residence  of  Railroad  Corporation.* 
Under  Civ.  Code  Prac.  {  73,  providing  that  an  action  against  a 
•common  carrier  for  personal  injuries  must  be  brought  in  the  county 
in  which  the  defendant  resides,  or  in  which  plaintiff  is  injured,  or 
in  which  he  resides,  if  he  resides  in  the  county  through  which  the 
carrier  passes;  and  Id.  {  732,  subsec.  32,  providing^  that  **the  words 
'residence,*  'reside,'  mean,  with  reference  to  a  corporation,  its  chief 
office  or  place  of  business," — an  action  by  a  nonresident  ag^ainst  a 
railroad  corporation  for  personal  injuries  received  in  another  state 
must  be  brought  in  the  county  in  which  the  chief  officer  of  the  de- 
fendant resides,  or  in  the  county  in  which  it  has  its  chief  office. 

Appeal  from  circuit  court,  Nicholas  county. 
**To  be  officially  reported." 

Action  by  William  Eichhorn,  by  next  friend,  against  the 
Louisville  &  Nashville  Railroad  Company,  to  recover  damages 
for  personal  injuries.  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Winfield  Buckler,  for  appellant. 

E.  M.  Dickson  and  Edward  W.  Hines.  for  appellee. 

GUFFY,  J.  This  suit  was  brought  in  the  Nicholas  circuit 
court  by  the  appellant,  who  was  a  resident  of  the  state  of 
Texas,  to  recover  damages  for  injuries  inflicted  on  him  by  the 
ti:ross^ negligence  of  the  defendant.  His  cause  of  action  is  fully 
set  out  in  apt  language.  A  summons  was  executed  upon  the 
defendant  by  delivering  a  copy  to  W.  H.  Harris,  defendant's 
freieht   and   passenger    agent  at  Carlisle,   Nicholas  county. 

*As  to  what  is  the  residence  of  a  railroad  corporation,  see  Pitts- 
burg, etc.,  Ry.  Co.  v.  City  of  Indianapolis  (Ind.),  11  Am.  &  Eng.  R. 
Cas.,  N.  S.,  689,  and  note,  693;  19  Am.  &  Eng.  Enc.  Law  791  et  seq. ; 
7  Am.  8l  Eng.  Enc.  I^aw  (2d  Ed.)  694  et  seq. ;  3  Rap.  &  Mack's  Dig. 
4  et  seq. 
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The  defendant  pleaded  in  abatement  the  following  facts: 
That  defendant  is  a  corporation  created  under  the  laws  of 
Kentucky,  and  has  for  many  years  been  a  common  carrier  of 
freight  and  passengers,  and  that  Milton  H.  Smith  is  now  the 
president  and  chief  officer  of  the  defendant,  and  was  such  at 
the  time  of  the  injuries  complained  of,  and  has  at  all  times 
since  resided  and  now  resides  in  Louisville,  Jefferson  county, 
Ky.,  and  the  chief  office  and  residence  of  defendant  was  during 
all  that  time  in  Louisville,  Jefferson  county;  that  neither  the 
infant  plaintiff  nor  his  statutory  guardian  resided  in  Nicholas 
county  or  the  state  of  Kentucky  at  the  time  of  the  institution 
of  the  suit,  nor  at  the  time  of  the  alleged  injuries,  nor  at  any 
time  since  or  now  resides  in  the  state  of  Kentucky,  and  that 
the  alleged  injury  was  not  sustained  in  the  state  of  Kentucky, 
but  was  sustained  in  Louisiana, — which  facts  the  defendant 
pleaded  and  relied  on  as  showing  that  the  Nicholas  court  bad 
no  jurisdiction  of  the  defendant  as  to  the  subject-matter  of  the 
action.  Plaintiff's  demurrer  to  said  answer  was  overruled  by 
the  court  Thereupon  plaintiff  replied.  The  substance  of 
the  reply  is  that  defendant  long  before  and  at  the  time  of 
plaintiff's  bringing  this  suit  and  now  runs  its  regular  pas- 
senger train  through  Carlisle,  Nicholas  county,  and  that  it  has 
a  freight  and  passenger  depot  in  said  city,  and  during  all  of 
said  time  then  and  there  carried  on  business  pertaining  to 
said  road,  and  that  defendant  has  an  office  in  both  of  said 
depots,  and  has  had  during  the  whole  of  said  time  regular 
authorized  agents  in  each,  transacting  business  for  and  on 
behalf  of  the  defendant.  By  an  amended  answer  it  is  alleged 
that  the  residence  of  Milton  H.  Smith,  the  president  and 
chief  officer  of  defendant  company,  and  the  chief  officer  of 
defendant,  was,  at  the  time  of  the  alleged  injuries  complained 
of  in  the  petition,  and  has  been  continuously,  in  Louisville, 
Ky.,  and  such  residence  is  still  there.  The  demurrer  of 
defendant  filed  to  the  reply  of  the  plaintiff  was  sustained  by 
the  court,  and,  the  plaintiff  declining  to  plead  further,  his 
petition  was  dismissed;  hence  this  appeal. 

The  sole  question  presented  for  consideration  is  whether 
the  Nicholas  circuit  court  had  jurisdiction  of  the  cause  of 
action.  It  is  conceded  that  neither  the  infant  nor  his  guardian 
was  ever  a  citizen  of  Kentucky.  It  is  also  conceded  that  the 
injury  was  inflicted  in  the  state  of  Louisiana.  It  is  contended 
for  appellee  that  section  73  and  subsection  32  of  section  732 
of  the  Civil  Code  of  Practice  conclusively  settle  that  under  the 
facts  in  this  case  the  Nicholas  circuit  court  had  no  jurisdic- 
tion. Section  73  reads  as  follows:  '^Excepting  the  actions 
mentioned  in  section  71;,  an  action  against  a  common  carrier, 
whether  a  corporation  or  not,  upon  a  contract  to  carry  prop- 
erty, must  be  brought  in  the  county  in  which  the  defendant' or 
either  of  the  several  defendants,  resides;  or  in  which  the 
contract  is  made ;  or  in  which  the  carrier  agrees  to  deliver 
the  property.     An  action  against  such  carrier  for  an  injury  to 
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a  passenger  or  to  other  person  or  his  property,  must  be  brought 
in  the  county   in  which  the  defendant  or  either  of  several 
defendants  resides;  or  in  which  the  plaintifi  or  his  property 
is  injured,  or  in  which  he  resides  if  he  resides  in  the  county 
through  which  the  carrier  passes."     Subsection  32  of  section 
732  reads  as  follows:    **The  words  ^residence/  'reside,*  mean, 
with  reference  to  a  corporation,  its  chief  ofBce  or  place  of 
business/'     Appellee    also  cites  the  following:    Sherrill  v. 
Railway  Co.,  89  Ky.  302,  12  S.  W.  465;  Harper  v.   Railroad 
Co.,  90  Ky.  3S9»  U  S.  W.  346;  Railroad   Co.   v.  Cowherd,  96 
Ky.  113,  27  S.  W.  990.     The  first-named  case  was  an  action 
brought  in  the  Hardin  circuit  court  to  recover  damages  for  the 
destruction  of  the  life  of  John  T.  Sherrill  by  the  alleged  willful 
neglect  of  appellee's  servants  and  agents.     The  only  inquiry 
necessary  to  be  made  by  the  court  was  whether  the  court 
erred  in  overruling  the  demurrer  to  the  answer  in  which  it  is 
stated  that  neither  the  plaintiff,  his  intestate,  the  defendant, 
nor  its  chief  officer  ever  resided  in   Hardin  county,  and  that 
the  plaintiff's  intestate  did  not  receive  the  injury  therein. 
The  court,  after  quoting  section   73  of  the   Code,  says:     **It 
will  be  seen  that  section  required  this  action,  which  is  against 
a  common  carrier  for  personal  injury,  to  be  brought  in  the 
county  in  which  the  defendant  resided  when   it  was  com- 
menced, or,  by  fair  construction,  where   its  chief  officer  re- 
sided, if  in  the  state,  or  in  the  county  in  which  the  plaintiff, 
or,  by  construction,  his  intestate,  was  injured,  or  in  which 
the  plaintiff  resided  when  the  action  was  commenced.     But, 
taking  the  statements  of  the  second  paragraph  of  the  answer 
to  be  true  for  purpose  of  trying  the  demurrer,  as  they  must 
likewise  be  regarded  in  the  absence  of  a  reply,  it  seems  to  us 
the  Hardin  circuit  court  has  no  jurisdiction,  and,  consequently* 
the  demurrer  was  properly  overruled,  and  a  dismissal  of  the 
action  followed  inevitably,  for  that  county  is  not  either  the 
residence  of  any  of  the  parties  nor  the  county  where  the  injury 
was  done.     Subsection  4,  §  51,  relates  altogether  to  the  county 
in  which  a  summons  in  an  action  broueht  pursuant  to  section 
73  may  be  served,  but  does  not  prescribe  th«  county  in  which 
such  action  must  be  brought,  nor  determine  the  jurisdiction 
of  the  court  in  respect  to  the  county.     Judgment  affirmed." 
The  case  of  Harper  v.  Railroad   Co.  was  a  suit  brought  by 
appellant   Harper  in  the    McCracken  common  pleas  court 
against  appellees  to  recover  for  personal   injuries  done  in 
Graves  county  by  an  engine  running  over  him.     The  suit  was 
against  two  railroad  companies.     The  summons  was  issued 
against  both  defendants,  and  returned  executed  on  the  New- 
port News,  etc.,  by  delivering  to  J.  W.  Briggs  a  copy  stating  that 
he  was  the  chief  officer  of  the  companies  in  that  county;  and 
executed  on  the  Chesapeake,  Ohio  &  Southwestern  Company 
by  delivering  to  John  Echols  a  copy,  it  being  stated  that  he 
was  the  chief  officer  of  that  company.     The  Chesapeake,  Ohio 
&  Southwestern  Company  filed  a  general  demurrer  to  the 
petition,  which  was  sustained,  and  properly  so,  as  stated  in 
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the  opinion,  for  the  reason  that  the  Newport  News  &  Mis- 
sissippi Valley  Company,  havins:  the  exclusive  control  oi  the 
road,  was  unanswerable  in  damage  to  the  plaintiff.     The  latter 
company  filed  a  plea  to  the  jurisdiction  of  the  court  for  the 
following  causes:     (i)   That  the    plaintiff  resides,   and   the 
alleged  injury  was  done,  in  Graves  county;  (2)  that  the  chief 
office,  residence,  and  place  of  business  of  defendant  is  in  Jeffer- 
son county;  (3)  that  John  Echols,  being  its  vice  president  and 
chief  officer  and  agent  in  Kentucky,  is  in  that  county.     The 
general  demurrer  to  that  plea  was  overruled,  and,  the  plaintiff 
declining  to  plead  further,  judgment  was  rendered  dismissing 
the  action  for  want  of  jurisdiction.     The  court  then  held  that 
the  precise  question   involved  was  decided  in   the  case   of 
Sherrill  v.  Railway  Co.,  89  Ky.  302,  12  S.  W.  46s.     This  court 
affirmed  the  judgment,  and  in  discussing  the  question   said: 
'4n  that  case  the  residence  of  a  corporation  which  is  a  com- 
mon carrier  was  held  to  be,  according  to  a  fair  construction  of 
the  Code,  the  county  in  which  its  chief  officer  or  agent,  if  in 
the  state,  resides  when  the  action  is  commenced.     Who  the 
chief  officer  or  agent  is,  in  the  meaning  of  the  Code,  is  deter- 
mined by  subsection  33,  8  732,  as  follows:    *The  chief  officer 
or  agent  of  a  corporation  which   has  any  of  the  officers  or 
agents  herein   mentioned  is.  first,  its  president;  second,    its 
vice  president ;  third,   its  secretary  or  librarian;  fourth,    its 
cashier  or  treasurer;  fifth,  its  clerk;  sixth,  its  managing  agent.* 
In  case  of  a  railroad  corporation   it  is  obvious  that   the  resi- 
dence of  its  president,  if  there  be  one  in  the  state,  or,  if  not, 
its  vice  president,  if  there  be  one  in  the  state,  was  intended, 
and  must  be  treated  as  the  residence  of  the  corporation   in 
determining  jurisdiction  of  the  defendant  in  actions  like  this; 
and  as  this  action,  being  for  a  personal  injury,  was  not  brought 
in  the  county  in  which  the  vice  president,  who  is  chief  officer 
of  the  defendant  Newport  News  &  Mississippi  Valley  Rail- 
road Company,  resides,  nor  in  the  county  in  which  the  plain- 
tiff was  injured,  nor  in   the  county  in  which  either  he  or  his 
next  friend  suing  for  him   resides,  it  necessarily  follows  the 
lower  court  has  no   jurisdiction   of  the  defendant.     But  it  is 
contended  that  the  jurisdiction  in  a  case  like  this  is  regulated 
by  section  72,  which  applies  to  actions  against  corporations 
generally,  and  does  not  relate,  as  is  the  case  of  section  73,  to 
corporations  that  are,  like  the  defendant  here,  common  car- 
riers.    To  adopt  that  vjew  would  result  in  leaving  section  73 
without  any  meaning  or  application  whatever,  and.  moreover, 
violate  a  well-settled  and  entirely  reasonable  rule  of  construc- 
tion.    That  section  72  was  not   intended  to  apply  to  actions 
against  common  carriers  is  made  plain  by  the  express  excep- 
tion therein  contained  of  actions  mentioned  in  section  73.     It 
seems  to  us  that  every  reasonable  facility  is  given  to  the  plain- 
tiff in  an  action  like  this  by  the  provision  authorizing  him  to 
bring  his  action  in  either  the  county  where  the  injury  is  done 
or  in  the  county  where  he  may  then  reside,  if  it  be  one  into 
which  the  carrier  passes,  or  in  the  county  of  the  defendant's 
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residence;  and  clearly  it  cannot  be  brought  elsewhere/'  The 
case  of  Railroad  Co.  v.  Cowherd,  96  Ky.  113,  27  S.  W.  990,  is 
where  a  resident  of  this  state  was  injured  in  the  state  of  West 
Virginia  through  the  negligence  of  appellant,  a  nonresident 
and  a  common  carrier.  He  brought  his  action  in  the  Jeffer- 
son court  of  common  pleas,  and  process  was  executed  on  a 
ticket  agent  of  the  corporation  stationed  at  Louisville.  The 
carrier  has  no  chief  office  or  place  of  business  in  this  state, 
and  no  chief  officer  or  agent  residing  in  this  state.  It  does 
not  pass  into  or  through  the  counties  of  Jefierson  or  Shelby, 
but  does  run  from  Lexington  eastwardly  through  a  number  of 
counties  in  this  state.  The  question  of  jurisdiction,  as  well  as 
of  the  sufficiency  of  the  service  of  process,  was  made  by 
appropriate  plea  and  motion  to  quash,  and,  both  plea  and 
motion  having  been  determined  adversely  to  the  appellant,  a 
trial  was  had,  resulting  in  a  verdict  for  the  plaintiff.  This 
court  held  that  the  Jefferson  court  has  jurisdiction,  and  that 
the  summons  was  served  upon  the  proper  party. 

The  appellant  has  filed  a  very  able  and  exhaustive  brief  in 
support  of  his  contention  that  the  residence  of  the  defendant 
is  in  any  county  where  it  operates  and  has  a  place  of  business 
and  an  agent  transacting  its  business,  and  it  is  insisted  further 
that,  if  such  county  or  place  be  not  the  residence  of  the  cor- 
poration, still  by  the  terms  of  the  Code  an  action  may  be 
brought  in  any  county  in  which  the  corporation  does  business 
through  a  resident  agent  of  said  county.  Many  authorities 
seem  to  sustain  his  contention;  and  it  is  insisted  further  that 
statutes  similar  to  section  73  of  the  Code  have  been  so  con- 
strued by  many  courts  of  last  resort,  and  that  under  a  well- 
recognized  rule  or  canon  of  construction  that  the  legislature, 
when  enacting  the  Code,  must  be  presumed  to  have  intended 
to  include  the  constructions  theretofore  given;  or,  in  other 
words,  to  adopt  the  same.  It  seems  to  be  conceded  by 
appellant  that  this  court  has  substantially  decided  adversely 
to  his  contention,  and  it  seems  clear  to  us  that  the  decision 
in  89  Ky.,  12  S.  W.,  supra,  is  decisive  of  the  question  herein 
involved.  It  will  be  seen  that  the  averment  of  the  answer  is 
that  the  chief  officer  of  defendant,  Milton  H.  Smith,  has  all 
the  time  resided  in  Jefierson  county,  and  the  chief  place  of 
business  of  the  defendant  is  in  Jefierson  county,  which  aver- 
ments were  not  denied  by  the  reply,  and  hence  must  be  taken 
as  true. 

After  a  careful  consideration  of  the  Code  and  the  decisions 
construing  the  same,  we  are  of  opinion  that  the  true  construc- 
tion and  meaning  of  the  Code  and  the  decisions  supra  settle 
and  determine  that  the  suit  under  consideration  could  only 
be  brought  in  the  county  wherein  the  chief  officer  of  the  cor- 
poration resided,  or  in  the  county  in  which  it  had  its  chief 
office. 

It  results  from  the  foregoing  that  the  Nicholas  circuit  court 
had  no  jurisdiction  of  the  action.     Judgment  affirmed. 

23  (N  s)  A  &  E  R  CaB-60 
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(Court  of  Appeals  of  Kentucky,  Dec.  <5,  i^i,) 

[65  S.  W.  Rep.  456.] 

Right  to  Injunction  to  Prevent  Laying  Track  in  Street  as  Affected  by 
Completion  of  Track  on  Sunday,  before  Service  of  Writ.* 
The  right  of  a  property  owner  to  a  permanent  injunction  restrain- 
ing the  laying  of  a  railroad  track  in  a  street  in  front  of  his  property 
was  not  affected  by  the  fact  that  the  railroad  company,  by  working 
on  Sunday,  in  violation  of  law,  was  enabled  to  complete  the  track 
before  a  preliminary  injunction  was  served. 

Injunctions — Laches. 

As  the  petition  for  an  injunction  was  filed  September  13^  1891,  and 
an  amended  petition  alleging  that  the  track  had  been  laid  without 
authority,  and  before  the  service  of  the  injunction,  was  not  filed  until 
in  1893,  and  plaintiff's  proof  was  not  taken  until  in  January,  1898, 
there  was  such  laches  as  to  deprive  plaintiff  of  the  right  to  an 
injunction. 

Same — Rights  of  Parties  Governed  by  Former  Constitution. 

As  the  action  was  instituted  prior  to  the  time  the  present  consti- 
tution became  effective,  the  rights  of  the  parties  are  governed  by  the 
former  constitution. 

Right  to  Damages  under  Prayer  for  General  Relief. 

Under  allegations  as  to  the  injury  to  plaintiff's  property,  and  the 
prayer  for  a  permanent  injunction  and  **for  all  other  general  and 
special,  legal  and  equitable,  relief,"  the  court,  instead  of  dismissing 
the  action  absolutely  upon  determining  that  plaintiff  was  not  entitled 
to  an  injunction,  should  have  transferred  the  action  to  the  law  docket, 
and  permitted  an  amendment  pleading  the  amount  of  damages  sus- 
tained ;  the  proof  clearly  showing  plaintiff's  right  to  recover  damages. 

Appeal  from  circuit  court,  Jefferson  county,  law  and  equity 
division. 

"Not  to  be  officially  reported.'' 

Action  by  Patrick  McHug^h  against  the  Louisville  Bridge 
Company  and  the  Pennsylvania  Company  for  an  injunction. 
Judgment  for  defendants,  and  plaintiff  appeals.     Reversed. 

Matt  O'Doherty,  for  appellant. 
C.  H.  Gibson,  for  appellees. 

WHITE,  J.  The  appellant,  Patrick  McHugh,  instituted 
this  action  September  13,  1891,  seeking  to  enjoin  appellees, 
Louisville  Bridge  Company  and  the  Pennsylvania  Company, 
from  laying  a  second  railroad  track  on  Maple  street,  between 
Eleventh  and  Twelfth  streets,  it  beins:  alleged  that  appellees 
were  engaged  in  moving  the  single  track  then  on  the  street  to 
one  side,  and  laying  a  second  track  on  the  street,  greatly  dam- 
aging appellant's  property  abutting  thereon,  and  injuring  his 
right  of  ingress  and  egress,  and  by  noises,  dust,  smoke,  soot, 
and  cinders,  and  by  jarring,  greatly  injuring  his  property.  A 
temporary  injunction  was  granted  by  the  circuit  judge  upon 

*As  to  the  right  of  an  abutting  owner  to  restrain  construction  of 
railroad,  see  7  Rap.  Sl  Mack's  Dig.  637  et  seq. ;  Id.  647  et  seq. ;  4  Id. 
264  et  seq. ;  Id.  299  et  seq. ;  Bond  v,  Pennsylvania  Co.  (111.),  10  Am. 
&  Eng.  R.  Cas.,  N.  S.,  118,  and  note,  126  et  seq. 
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application,  but  before  the  same  was  served  on  appellees  the 
track  was  completed.  It  is  alleged  that  this  second  track  was 
being  laid  without  authority  of  law,  and  without  the  consent 
of  the  city  of  Louisville.  The  only  relief  asked  in  the  peti- 
tion is  for  injunction.  An  amended  petition  was  filed  in  1893, 
which  alleges  that  the  track  had  been  laid  without  authority, 
and  before  the  service  of  the  injunction,  and  then  sets  out 
various  causes  of  damage  to  appellant's  property.  The  prayer 
for  this  amendment  is  for  a  perpetual  injunction  and  *4or  all 
other  general  and  special,  legal  and  equitable,  relief/'  The 
answer  contains  a  specific  denial  of  each  and  every  allegation 
of  the  petition,  except  that  the  second  track  had  been  put 
down.  The  case  remained  on  the  docket  on  petition  and 
answer  till  in  January,  1898,  the  proof  of  appellant  was  taken. 
This  proof  shows  ownership  of  the  lot  by  appellant,  and  shows 
that  his  property  had  been  greatly  damag:ed  by  the  building  of 
the  second  track ;  the  railroad  tracks  being  so  near  the  side- 
walk as  to  be  dangerous  to  vehicles  passing  over  the  street. 
However  in  the  proof  the  damage  is  not  estimated  in  dollars 
by  any  witness,  nor  was  there  an  allegation  of  damage  meas- 
ured in  dollars.  There  was  no  proof  as  to  authority  to  lay 
the  second  track;  no  proof  at  all  on  that  subject.  Upon  sub- 
mission upon  the  pleadings  and  proof  of  appellant,  appellees 
having  taken  no  proof,  the  preliminary  injunction  was  dis- 
solved, and  the  action  was  dismissed  absolutely.  From  that 
judgment  this  appeal  is  prosecuted. 

The  facts,  as  they  appear  in  the  record,  are  that  appellees, 
having  one  track  on  this  street,  began  Saturday  night,  in  the 
night,  to  tear  up  the  street  with  a  large  force  of  hands,  and 
to  move  the  track  there  to  one  side,  and  to  put  in  a  second 
track.  These  hands  were  at  work  on  Sunday,  September 
13th,  when  appellant  undertook  to  prevent  the  execution  of 
the  work  by  injunction.  Before  the  preliminary  injunction 
could  be  served,  the  second  track  was  laid  complete.  It  will 
be  noticed  that  the  action  was  begun  September  13,  1891, 
being  prior  to  the  time  the  present  constitution  became 
effective,  September  28,  1891.  The  rights  of  the  parties  are 
not  governed  by  the  present  constitution,  but  by  the  former. 
But  even  under  the  old  constitution  the  appellant  would  have 
a  right  to  enjoin  the  increased  use  of  the  street  to  his  special 
damage,  if  such  increased  burden  was  being  added  without 
authority,  as  is  alleged  in  the  petition.  If  appellees  had 
proper  municipal  authority  to  put  the  second  track  in  the 
street,  appellant  would  be  entitled  to  recover  damages  for  any 
injury  to  his  property  by  reason  thereof.  If  the  track  was  laid 
in  the  street,  and  appellant's  property  was  injured,  he  had  a 
remedy.  If  there  was  no  municipal  authority,  he  could  have 
injunction;  if  there  was  such  authority,  he  could  have  dam- 
ages. That  appellees,  by  violating  the  Sabbath,  and  doing 
the  work  on  that  day,  were  thus  enabled  to  get  it  completed 
before  the  preliminary  injunction   could   be  served,  does  not 
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change  the  rights  of  appellant,  and  by  reason  thereof  appel«- 
lees  should  derive  no  benefit.  The  preliminary  injunction 
having  failed  of  its  purpose  to  stop  the  work,  the  case  should 
be  treated  as  one  for  permanent  injunction,  without  the  pre- 
liminary order,  and  for  the  general,  legal,  and  equitable  relief 
asked.  We  conclude,  in  view  of  the  circumstances  of  this 
case  and  the  laches  of  appellant,  that  the  injunction  was  prop- 
erly refused.  However,  appellant  shows  a  case  of  special 
damages  to  his  property  that  would  entitle  him  to  recover 
damages,  and  with  this  before  the  court  we  are  of  opinion 
that  the  petition  should  not  have  been  dismissed  absolutely. 
Section  8  of  the  Civil  Code  of  Practice  provides:  **An  error 
of  the  plaintiff  as  to  the  form  of  action  shall  be  cause,  not  for 
abatement  or  dismissal  of  it,  but  merely  for  a  change  into  the 
proper  proceedings  by  an  amendment  of  the  pleadings  and  a 
transfer  of  the  action  to  the  proper  docket."  Under  the 
prayer  of  the  amended  petition  filed  in  1893  for  all  other  gen- 
eral and  special,  legal  and  equitable,  relief,  we  are  of  opinion 
that  the  court  should  have  transferred  the  case  to  the  law 
docket,  and  permitted  an  amendment  pleading  the  amount 
of  damage  sustained,  and,  when  issue  joined,  to  try  the  ques- 
tion, as  this  was  a  legal  relief  to  which  appellant  clearly 
showed  himself  entitled. 

For  the  error  in  dismissing  the  petition  absolutely,  the  judg- 
ment is  reversed,  and  cause  remanded  for  further  proceedings 
consistent  herewith. 


KisHi<AR  V.  Southern  Pac.  R.  Co. 

(Supreme  Court  of  California,  Dec,  j,  1901.) 
[66  Pac.  Rep.  848.] 

Damages — Harmless  Error  in  Admitting  Evidence. 

In  an  action  by  a  lessee  for  damages  to  the  leasehold,  where  h^ 
testified  as  to  the  value  of  the  land  and  of  the  lease,  and  the  court 
charged  that  the  measure  of  damages  was  the  market  value  of  the 
lease,  the  admission  of  evidence  as  to  the  market  value  of  money  at 
the  time  of  the  injury,  if  error,  was  not  prejudicial. 

Same — Injury  to  Property  Abutting  on  Alley  Caused  by  Operation  of 
Railroad.* 

The  ordinary  use  of  railroad  tracks  constructed  entirely  on  the 
private  property  of  the  railroad  company,  though  parallel  with  and 
contiguous  to  an  alley,  by  moving  engines  and  trains  along  them 
and  leaving  cars  standing  thereon,  constitutes  no  legal  damages  to  a 
party  who  has  leased  property  abutting  on  such  alley,  opposite  the 
tracks. 
Same— Value  of  Lease. 

In  measuring  damages  done  to  a  leasehold  interest  in  land,  the 
value  of  the  lease  at  the  time  of  the  injury  is  not  its  value  to  the 
lessee  for  a  particular  purpose,  but  is  its  fair  market  value. 

*See  generally,  Chicago,  etc.,  Ry.  Co.  v.  First  M.  E.  Church  of 
Iveavenworth  (C.  C.  A.),  19  Am.  A  Eng.  R.  Caa.,  N.  S.,  538,  and 
foot-note ;  7  Rap.  &  Mack's  Dig.  649  et  seq. 
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Same— Costs. 

In  an  action  for  damages,  where  plaintiff  recovered  less  than  $300, 
he  was  not  entitled  to  costs. 

Motion  to  Have  Costs  Taxed. 

Under  Code  Civ.  Proc.  2  1033,  providing  that  **a  party  dissatisfied 
with  the  costs  claimed  may,  within  5  days  after  notice  of  filing  of 
the  bill  of  costs,  file  a  motion  to  have  the  same  taxed  by  the  court," 
the  service  and  filing  of  a  written  notice  of  the  motion  within  the 
five  days,  and  making  the  motion  viva  voce  on  the  day  designated, 
though  after  the  five  days  have  expired,  is  sufficient.  , 

Department  2.  Appeal  from  superior  court.  Riverside 
county;  J.  S.  Noyes,  Judge. 

Action  by  J.  W.  Kishlar  aR:ainst  the  Southern  Pacific  Rail- 
road Company.  Judgment  Ifor  plaintiff,  granting  insufficient 
relief,  and  plaintiff  appeals.     Affirmed. 

Collier  &  Evans,  for  appellant. 

Purrincrton  &  Adair  (J.  E.  Foulds  and  Foshay  Walker,  of 
counsel),  for  respondent. 

PER  CURIAM.  Action  for  damages.  The  cause  was 
tried  before  a  jury,  and  the  verdict  was  for  plaintiff.  He 
appeals  from  the  judgment,  from  the  order  denying  new  trial, 
and  from  the  judgment  disallowing  him  his  costs.  Plaintiff 
was  the  owner  of  a  leasehold  interest  in  a  certain  lot  in 
White's  addition  to  Riverside;  the  lease  being  for  three  years 
from  November  13,  1895,  with  privilege  of  renewal  at  same 
rental  for  two  years.  The  lot  was  25  feet  wide  and  120  feet 
long,  entirely  occupied  by  a  warehouse.  Pachappa  avenue 
bounded  the  lot  on  the  west,  and  was  occupied  by  the  tracks 
of  the  Santa  Fe  Railroad  Company,  so  close  to  the  building 
as  to  preclude  the  loading  and  unloading  of  teams  at  that  end 
of  the  building,  and  it  was  used  only  to  receive  and  discharge 
freight  by  rail.  The  east  end  of  the  warehouse  fronted  on  an 
alley  through  which  alone  plaintiff  could  receive  and  discharge 
freight  by  wagons.  He  was  engaged  in  selling  fertilizers,  and 
it  was  necessary  jto  his  business  that  he  should  have  unob- 
structed ingress  and  egress'to  and  from  his  warehouse  by  this 
alley.  On  June  19th,  defendant,  without  plaintiff's  consent, 
but  under  license  of  the  city  authorities,  duly  given  by  ordi- 
nance, built  its  track  through  this  alley,  necessarily  so  near  to 
plaintiff's  building  as  to  render  it  no  longer  of  use  to  him» 
and  he  was  compelled  to  vacate  it,  and  it  stood  idle  from 
about  July  i,  1896,  to  April  16,  1897,  when  he  surrendered  the 
lease  to  the  lessor. 

I.  Plaintiff  was  a  witness  in  his  own  behalf.  He  had  testi- 
fied quite  fully  and  specifically  to  the  injury  to  his  leasehold 
by  the  track  in  the  alley,  and  had  fixed  the  amount  of  the 
damage.  He  had  testified  on  cross-examination  to  the  value 
of  the  lot;  also  what  he  paid  as  rental,  and  what  the  market 
value  of  the  rental  was,  regardless  of  what  he  paid.  He  was 
further  asked  the  market  value  of  money  in  June,  1896,  or 
about  that  time.     The  question   was  objected  to  by  plaintiff 
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as  immaterial,  irrelevant,  and  incompetent.  The  objection 
was  overruled,  and  plaintiff  excepted,  and  now  urges  the  rul- 
ing as  error.  The  witness  answered,  stating  what  interest  he 
paid  on  borrowed  money  at  that  time.  This  evidence  as  to 
the  rate  of  interest  on-  the  money  was  not  admissible  as  tend- 
ing to  show  the  rental  value  of  land.  Whether  or  not  it  was 
admissible  on  cross-examination  to  test  the  general  knowledge 
of  the  witness  as  to  business  and  values  need  not  be  deter- 
mined, for  we  think  it  could  not  have  been  prejudicial  to  appel- 
lant. The  witness  testified  directly  to  the  value  of  the  land 
and  the  value  of  tiis  lease,  and  the  court  instructed  the  jury 
that  the  measure  of  damages  was  the  market  v^lue  of  the 
lease, — what,  upon  the  evidence,  it  would  bring  if  the  plain- 
tiff desired  to  sell,  and  a  purchaser  desired  to  buy  and  paid  a 
fair  price  for  it;  and,  in  vi^w  of  this  condition  of  the  case, 
the  error,  if  it  was  an  error,  was  without  injury. 

2.  It  appeared  that  defendant  owned  the  land  across  the 
alley  opposite  plaintiff*s  property,  and  had  constructed  tracks 
over  this  property  parallel  to  the  alley,  one  of  which  was 
near  the  alley,  though  on  defendant's  own  land.  The  witness 
Pitman,  cashier  of  defendant  company,  called  by  defendant, 
testified  to  the  location  and  operation  of  the  track  in  the  alley, 
and  also  of  the  tracks  of  defendant  across  the  alley  on  its  own 
lands,  and  that  the  use  made  of  them  was  chiefly  for  shipping 
oranges.  He  was  asked,  substantially,  how  many  cars  each 
day  the  defendant  was  in  the  habit  of  running  on  the  tracks 
which  it  had  constructed  on  its  own  land.  Defendant  objected 
to  the  question  as  immaterial  and  irrelevant,  claiming  that 
^'the  question  should  be  confined  to  the  number  of  cars  run 
over  the  road  abutting  on  the  Kishlar  property,  not  on  other 
roads.**  The  objection  was  sustained,  and  plaintiff  excepted. 
Upon  this  subject  the  court  instructed  the  jury  as  follows: 
''That  the  use  of  the  tracks  upon  the  private  land  of  defend- 
ants parallel  with  and  contiguous  to  said  alley,  by  defendant's 
running  engine  and  trains  thereon,  or  leaving  cars  standing 
thereon,  is  not  an  element  of  damage  in  this  action."  The 
rulings  as  to  the  evidence  and  the  instruction  are  assigned  as 
errors.  There  was  no  averment  or  offered  proof  that  the 
defendant  was  guilty  of  any  negligence  in  the  management  of 
its  tracks  on  its  own  private  land,  and  its  ordinary  use  of  those 
tracks  constructed  on  its  own  private  land  for  its  business 
purposes  constituted  no  legal  damage  to  the  plaintiff.  We 
think,  therefore,  that  the  ruling  and  instruction  of  the  court 
complained  of  were  not  erroneous. 

3.  In  the  instruction  marked  **IX.''  the  court,  among 
other  things,  told  the  jury  that  they  were  to  estimate  the  value 
of  the  lease  on  the  19th  day  of  June,  i8q6,  when  the  track  was 
completed  and  operated,  and  that  ''the  market  value  is  not 
the  value  in  use  to  the  plaintiff  for  a  particular  purpose, 
*  *  *  but  only  the  fair  market  value  of  plaintiff's  prop- 
erty."     Plaintiff  concedes  in  his  brief  "that  market  value  is 
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not  necessarily  the  use  to  the  plaintiff  for  a  particular  pur- 
pose," but  he  claims  that  **this  use  to  the  plaintiff  for  a  par- 
ticular purpose  is  a  very  proper  element  to  be  considered  by 
the  jury,  *  *  *  and  should  not  be  taken  from  the  jury  in 
arriving  at  market  value,"  citing  Town  Co.  v.  Neale,  88  Cal. 
50,  25  Pac.  977,  II  L.  R.  A.  604.  In  City  of  Santa  Ana  v. 
Harlin,  99  Cal.  538,  34  Pac.  224,  which  was  a  proceeding  to 
condemn  land,  the  court  said:  **The  present  market  value 
of  the  land  is  the  measure  of  damages,  and  not  its  value  in  use 
to  the  owner  or  to  the  parties  seeking  to  condemn. "  There 
is  nothing  in  the  Neale  Case,  supra,  indicating  a  different  rule. 
The  availability  of  the  property  for  any  particular  use  may 
be  shown,  and  in  the  present  case  all  the  facts  bearing  on 
the  use  to  which  the  building  was  adapted  and  for  which  it 
was  being  used  were  shown.  In  Lawrence  v.  City  of  Boston, 
119  Mass.  126,  which  involved  the  value  of  a  leasehold  interest 
in  property  soueht  to  be  condemned  for  a  public  building,  the 
trial  court,  in  chare:ing  the  jury,  said:  **The  value  of  the 
leases  is  their  market  value.  *  *  *  The  fact,  therefore, 
that  one  of  these  lessees,  Lawrence,  as  has  been  argued  by  his 
counsel,  did  not  want  to  move ;  wanted  to  stay  there ;  would 
have  paid  a  very  large  sum  to  stay  there, — is  not  a  test  of 
market  value,  because  it  is  not  a  case  of  one  who  wants  to 
sell  and  one  who  wants  to  buy.  If  Lawrence  had  wanted  to 
go  out,  the  question  is,  what  would  his  lease  have  broue:ht? 
Not  what  it  would  have  been  worth  to  him  if  he  had  wanted 
to  stay  there,  because  it  may  have  been  of  greater  value  or 
less  value  to  him  than  its  value  upon  the  market.  That 
simply  determines  its  value  to  him,  not  its  market  value. 
The  question  for  you  to  consider  is,  if  Lawrence  wanted  to 
sell  this  lease,  what  could  he  have  obtained  for  it  upon  the 
market,  from  parties  who  wanted  to  buy  and  would  give  its 
fair  value."  Gray,  C.  J.,  said:  "The  instructions  were  such 
as  have  been  usually  given  in  similar  cases,  and  were  correct. " 
There  was  no  error  in  the  instruction  given. 

4.  It  is  contended  that  the  court  erred  in  its  order  striking 
out  plaintiff's  memorandum  of  costs.  The  amount  claimed 
in  the  bill  of  costs  was  $95.40.  The  judgment  was  entered  on 
the  verdict  May  7,  1898.  The  cost  bill  was  served  on  May 
9,  1898,  and  on  the  same  day  defendant  served  written  notice 
that  on  May  i6th  defendant  would  move  the  court  to  tax  the 
costs  in  the  action.  The  parties  appeared  on  the  16th,  and 
defendant  presented  the  motion,  and,  after  hearing,  the  court 
ordered  that  the  memorandum  be  stricken  out.  This  was  not 
error.  The  action  was  for  damages,  and,  as  the  plaintiff  re- 
covered less  than  $300,  he  was  not  entitled  to  recover  his 
costs  of  the  respondent.  It  is  claimed  that  defendant's 
motion  came  too  late,  and  that  serving  the  written  notice  of 
the  motion  was  not  sufficient,  but  that  the  motion  itself  should 
have  been  filed  within  five  days  after  the  notice  of  the  bill  of 
costs.     Code  Civ.   Proc.  §  1033.     The  universal  practice  in 
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this  state  has  been  to  serve  and  file  written  notice  of  the 
motion,  to  tax  the  cost  bill,  as  the  equivalent  of  filing  a 
motion,  within  five  days,  and  on  the  day  desi^ated  in  the 
notice,  or  the  day  to  which  the  hearing  shall  have  been  post- 
poned, to  call  up  the  notice  and  make  the  motion  viva  voce 
a  note  of  the  motion  being  made  by  the  clerk  on  his  minutes. 
We  think  this  practice  is  sufficient  compliance  with  the  stat- 
ute. 

The  order  denying  motion  for  new  trial  and  the  order  strik- 
ing out  the  cost  bill  are  affirmed. 


Chesapeake  &  O.  Ry.  Co.  v,  Bercaw. 

{Court  of  Appeals  of  Kentucky^  Dec,  lo,  jgor.) 

[65  S.  W.  Rep.  434.] 

Master  and  Servant — Railroads — Striking  Bolts  from  Track — Injury  to 
Passer-by  * 
A  railroad  company  is  liable   for  an    injury   to  a  person  passing^ 
along  a  street,  resulting-  from  the  negligence  of  its  servants  in  knock- 
ing off  nuts  and  bolts  from  the  rails  of  its  track. 

Appeal  from  circuit  court,  Lewis  county. 

**Not  to  be  officially  reported." 

Action  by  Jerry  Bercaw  against  the  Chesapeake  &  Ohio 
Railway  Company  to  recover  damages  for  personal  injaries. 
Judgment  for  plaintifi,  and  defendant  appeals.     Affirmed. 

Wadsworth  &  Cochran,  for  appellant. 

Thos.  R.  Phister  and  R.  D.  Wilson,  for  appellee. 

GUFFY,  J.  This  action  was  instituted  by  the  appellee 
against  the  appellant  to  recover  damages  for  injuries  received 
in  the  city  of  Vanceburg:,  occasioned  by  the  negligence  and 
carelessness  of  the  appellant.  It  is  substantially  alleged  in 
the  petition  that  the  rails  of  the  track  of  appellant  are  fastened 
together  at  the  ends  by  plates  of  iron  or  steel  on  each  side  of 
the  rails  at  the  ends,  which  plates  are  held  and  fastened  in 
place  by  large  iron  or  steel  bolts  and  nuts,  the  nuts  bein^ 
about  one  and  one-half  inches  in  diameter  and  three-fourths  of 
an  inch  thick ;  that  on  a  certain  day  the  appellee  was  peacefully 
on  the  north  side  of  Third  street,  in  Vanceburg,  west  of  Main 
cross  street,  where  he  had  a  right  to  be,  and  while  he  was  so 
on  said  street  the  defendant,  by  its  agents  and  employees, 
well  knowing  his  presence  at  that  place,  carelessly  and  negli- 
gently and  with  great  force  struck  and  knocked  one  of  said 
nuts  and  bolts  attached  to  said  rails  so  as  to  break  the  bolt 
and  cause  the  nut,  with  a  portion  of  the  bolt,  to  be  hurled 
violently  through  the  air,  and  to  strike  plaintiff  in  the  mouth 

♦As  to  the  liability  of  railroad  companies  for  in  jurying  persons 
using  street,  see  generally,  7  Rap.  &  Mack's  Dig.  352  et  seq. ;  23  Am. 
&  Eng.  Enc.  Lraw  1019  et  seq. 
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and  chin  with  great  force,  knocking  out  three  lower  front 
teeth  and  permanently  loosening  and  injuring  four  upper  front 
teeth,  cutting  and  bruising  his  upper  and  lower  lips  and  his 
mouth,  tongue,  and  jaws  severely,  inflicting  great  pain  and 
shock  to  plaintiff,  and  permanently  injuring  him,  all  of  which 
was  done  in  daylight,  and  without  fault  of  plaintiff.  Further 
specifications  of  injury,  suffering,  and  expense  were  set  out  in 
the  petition,  and  judgment  for  damages  in  the  sum  of  $1,500 
prayed  for.  The  first  paragraph  of  the  answer  is  a  traverse 
of  all  negligence  and  injury.  The  second  paragraph  is  a  plea 
of  contributory  negligence,  which  plea  was  traversed  by 
reply.  A  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  for  the  sum  of  $300,  and,  appellant^s  motion  for  a 
new  trial  having  been  overruled,  it  prosecutes  this  appeal. 

So  far  as  the  complaint  as  to  the  admission  of  evidence  or 
rejection  of  evidence  is  concerned,  it  seems  to  us  that  the  court 
did  not  err  in  that  respect.  The  instructions  given  were 
quite  as  favorable  to  appellant  as,  if  not  more  so  than,  it  was 
entitled  to.  The  newly-discovered  evidence  relied  on  was  not 
of  a  convincing  character,  and,  at  most,  would  have  been 
merely  cumulative.  The  evidence  conduces  to  show  negligence 
and  carelessness  on  the  part  of  appellant.  It  is  evident  that 
the  knocking  off  of  the  nuts  and  bolts  in  the  manner  and 
place  at  which  the  injury  occurred  was  necessarily  dangerous 
to  persons  traveling  along  the  street.  The  appellee  was  very 
severely  injured,  and  the  verdict  of  the  jury  is  a  very  meager 
compensation  for  the  mental  and  physical  injury  sustained  by 
him. 

Judgment  affirmed,  with  damages. 


City  op  Raleigh  v.  North  Carolina  R.  Co. 

{Supreme  Court  of  North  Carolina^  Nov,  26,  ipoi.) 

[40  So.  Rep.   2.] 

Obstruction  of  Street  by  Railroad— Recovery  Over  by  City  Where  Rail- 
road Joined  in  Defense. 
Where  a  railway  company  obstructs  the  street  of  a  city,  against  the 
protest  of  the  city  officers,  and  on  a  suit  against  the  city  for  the 
obstruction  the  city  invites  the  company  to  join  in  the  defense,  and 
judgment  goes  against  the  city,  it  may  recover  from  the  railway 
company  the  amount  paid  to  satisfy  such  judgment  and  costs. 

Liability  of  Lessor  for  Negligence  of  Lessee.* 

Where  a  railway  company  leases  its  road  to  another  company  to 
operate,  the  lessor,  owning  the  franchise,  is  responsible  for  damages 
arising  from  the  wrongful  or  negligent  acts  of  the  lessee  in  the  course 
of  such  operation. 

Appeal  from  superior  court.  Wake  county ;  Starbuck,  Judge. 
Action  by  the  city  o(   Raleigh   against  the  North  Carolina 

*See  Perry  v.  Western  North  Carolina  R.  Co.  (N.  Car.),  21  Am.  A 
Eng.  R.  Cas.,  N.  8.,  659,  and  foot-note. 
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Railroad  Company  to  recover  for  damages  paid  by  the  city 
on  account  of  an  obstruction  to  a  street  caused  by  defendant's 
lessee.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

F.  H.  Busbee,  for  appellant. 

W.  L.  Watson  and  T.  M.  Argo,  for  appellee. 

CLARK,  J.  Hattie  N.  Dillon  was  injured  by  defendant's 
lessee,  the  Richmond  &  Danville  Railroad  Company,  in  caus- 
ing an  obstruction  on  the  street  of  the  city  of  Raleigh  where 
the  defendant's  track  crosses  it,  which  obstruction  was  con- 
tinued by  defendant's  present  lessee  up  to  the  time  of  the 
aforesaid  injury.  When  the  aforesaid  obstruction  was  placed 
there,  the  street  commissioner  of  plaintiff  told  Adams,  who 
was  acting  for  the  defendant's  lessee  aforesaid  in  placing  the 
obstruction,  that  it  was  dangerous,  and  reported  the  fact  to 
the  chairman  of  the  street  committee  of  the  board  of  alder- 
men of  the  city,  who  had  the  same  conversation  with  Adams. 
In  an  action  by  Hattie  N.  Dillon,  she  recovered  judgment 
against  the  city,  which  was  affirmed  on  appeal  (Dillon  v. 
City  of  Raleigh,  124  N.  C.  184,  32  S.  E.  548),  in  which  it 
was  held  that  the  party  causing  such  obstruction,  and  the 
city  by  permitting  it,  became  jointly  liable  for  the  tort;  that 
the  party  injured  might  sue  either,  and  the  question  of 
primary  and  secondary  liability  is  for  them  to  adjust  be- 
tween themselves.  The  city  of  Raleigh,  upon  being  sued, 
at  once  notified  the  North  Carolina  Railroad  Company  of  the 
action  and  its  nature,  and  invited  it  to  join,  and  aid  to  defend 
the  action,  which  the  company  declined  to  do.  This  action 
is  to  recover  from  it  the  sum  paid  by  the  city  for  the  judg- 
ment and  costs  in  the  aforesaid  action. 

The  point  now  raised  has  been  recently  and  fully  discussed 
and  determined  in  Brown  v.  Town  of  Louisburg,  126  N.  C. 
701,  36  S.  E.  166,  78  Am.  St.  Rep.  677.  This  case  is  stronger 
for  the  city,  in  that  here  it  did  make  objection  to  the  placing 
of  the  obstruction.  The  plaintiff  and  defendant  did  not  con- 
cur in  creating  the  tort,  and  are  not  co-delinquents.  The 
defendant  is  liable  primarily  as  the  actor  in  placing  the 
obstruction,  and  the  city  secondarily  for  not  causing  its  re- 
moval. 

The  point  that  the  defendant  is  liable  for  the  acts  of  its 
lessee  is  settled  by  Aycock  v.  Railroad  Co.,  89  N.  C.  330; 
Logan  V.  Railroad  Co.,  116  N.  C.  940,  21  S.  E.  959;  and  a 
dozen  or  more  cases  affirming  the  same. 

Upon  the  facts  found,  judgment  was  properly  entered 
against  the  defendant.     No  error. 
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MoBiLB  &  O.  R.  Co.  V.  Holiday. 

(Supreme  Court  of  Mississippi,  Dec,   /p,  igoi.) 

[30  So.  Rep.  820.] 

Railroads — Killing  of  Animals — Dogs — Liability.* 

Where  a  dog-  strayed  from  home  onto  defendant's  railroad  track, 
on  the  open  prairie,  about  three-quarters  of  a  mile  from  the  railroad 
station,  and  was  killed,  and  the  eng-ineer  testified  that  after  leaving 
the  station  he  had  to  go  up  a  grade,  and  was  engaged  in  looking  after 
his  lubricators  and  other  machinery,  and  did  not  see  the  dog  on  the 
track,  and  that  during  the  time  the  fireman  was  attending  to  ths 
fire,  plaintiff  was  not  entitled  to  recover  for  such  killing. 

"To  be  officially  reported." 

Action  by  W.  R.  Holiday  against  the  Mobile  &  Ohio  Rail- 
road Company  for  the  killing:  of  a  dog.  From  a  judgment  in 
favor  of  plaintifi,  defendant  appeals.     Reversed. 

C  ALHOON,  J.  Appellee's  dog  had  strayed  from  home,  and 
was  in  an  open  prairie,  in  the  country,  about  three-quarters  of 
a  mile  from  appellant*s  station  Prairie,  on  its  track,  and  was 
killed  by  its  locomotive,  which  was  pulling  a  freight  train. 
One  witness,  who  saw  the  killing,  says  the  dog  ran  about  500 
yards  in  front  of  the  train  before  it  was  run  over,  while  another 
eyewitness  puts  the  distance  about  i  §0  yards.  There  is  no 
dispute  that  the  dog  could  have  gotten  ofi  the  track  any 
moment.  The  engineer  testified  that  the  train  stopped  at 
Prairie  station  for  water;  that  he  had  to  go  up  grade  from 
there,  and,  when  starting,  he  had  to  see  to  his  lubricators, 
and  other  matters  pertaining  to  his  machinery,  which  took 
ordinarily  three  or  four  minutes,  or  about  a  mile's  progress, 
during  which  his  fireman  was  attending  to  the  fire;  and  that 
he  never  saw  the  dog.  The  railroad  company  asked  a  per- 
emptory instruction,  and  the  court  refused  to  give  it. 

We  think  that  this  court,  on  the  liability  of  railroad  com- 
panies for  killing  dogs,  went  to  the  farthest  limit  in  Jones  v. 
Railroad  Co.,  75  Miss.  970.  2.^  South.  358.  In  that  case  it 
was  determined  that  dogs  were  property,  and  that  if  killed 
within  the  limits  of  a  municipal  corporation  by  a  train  while 
violating  Code,  §  3i>46,  by  running  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  liability  was  incurred,  unless  the  kill- 
ing would  have  occurred  even  if  the  speed  had  been  at  a  rate 
not  exceeding  six  miles  per  hour.  We  cannot  hold  a  railroad 
company  liable  for  running  over  a  stray  dog  under  the  facts  in 
this  record.  This  is  the  most  intelligent  of  the  inferior 
animals, — alert,  agile,  quick, — and  might  well  be  supposed  to 
avoid  such  danger,  which  cannot  be  said  of  horses,  mules, 
horned  cattle,  or  hogs.  Besides,  there  can  be  no  presumption 
of  value,  as  in  case  of  other  classes  of  animals.  The  over- 
whelming majority  of  dogs  have  no  pecuniary  or  market  value. 

*As  to  liability  for  killing  or  injuring  dogs,  see  Richardson  v. 
Florida  Cent.  &  P.  R.  Co.  (S.  Car.),  15  Am.  &  Eng.  R.  Cas.,  N.  S., 
575,  and  note,  577 ;  1  Rap.  &  Mack's  Dig.  88  et  seq. 
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Especially  is  this  true  of  wandering,  stray  dogs,  and  we  can- 
not take  the  view  that  they  should  be  permitted  to  delay 
movements  along  the  arteries  of  commerce.  Of  course  these 
observations  do  not  apply  where  a  dog  was  purposely  run 
down,  or  where  he  was  seen  in  such  a  cut  as  prevented  escape, 
or  where  the  dog  was  seen,  and  the  negligence  was  so  gross  as 
to  be  tantamount  to  design.  In  support  of  our  views,  we  cite 
Jemison  v.  Railroad  Co.,  75  Ga.  446,  58  Am.  Rep.  476;  Wilson 
v.  Railroad  Co.,  10  Rich.  Law,  52;  Jones  v.  Bond  (C.  C.)  40 
Fed.  282.  By  examining  Railway  Co.  v.  Stanfield  (Ark.)  40 
S.  W.  126,  37  L.  R.  A.  659,  and  notes,  the  curious  may  get  all 
they  want  on  either  side.  While  the  learned  circuit  judge 
might  well  sustain  his  action  by  decisions,  we  prefer  the  line 
of  authorities  in  consonance  with  the  foregoing  conclusions, 
and  think  the  peremptory  charge  for  defendant  should  have 
been  given. 
Reversed  and  remanded. 


Central  op  Georgia  Ry.  Co.  v.  Dumas. 

{Supreme  Court  of  Alabama,  Nov,  21^  190/,) 

[30  So.  Rep.  867.] 

Duty  to  Look  Out  for  Stock  on  Track.* 

It  is  the  duty  of  an  engineer,  while  operating  an  eng-iue  upon  a 
railroad  track,  to  keep  such  constant  lookout  for  obstructions,  includ- 
ing live  stock,  on  or  in  proximity  to  the  track,  as  is  consistent  with 
his  other  duties,  and,  if  he  negligently  fails  to  observe  this  duty,  the 
railroad  company  is  responsible  in  damages  for  injuries  resulting 
from  such  failure. 

Duty  Where  Stock  Seen  near  Track. f 

In  an  action  against  a  railroad  company  for  the  alleged  negligent 
killing*  of  stock,  where  the  evidence  for  the  plaintiif  tends  to  show 
that  the  stock  at  the  time  it  was  struck  by  the  defendant's  train  was 
on  the  track,  and  that  for.  the  defendant  tends  to  show  that  upon  the 
approach  of  the  train  the  mule,  though  not  on  the  track,  was  eating 
grass  from  between  the  cross-ties,  charges  are  properly  refused  to 
the  defendant  which  ignore  the  consideration  of  the  general  duty  of 
the  eng-ineer  to  use  due  care  for  preventive  effort  when  stock  is  seen 
in  dangerous  proximity  to  the  track. 

Appeal  from  city  court  of  Montgomery ;  A.  D.  Sayre,  Judge. 

Action  by  Hull  Dumas  against  the  Central  of  Georgia  Rail- 
way Company  to  recover  damages  for  killing  of  stock.  Judg- 
ment for  plaintiff.     Defendant  appeals.     Affirmed. 

The  engineer  who  was  in  charge  of  the  defendant's  engine 
at  the  time  the  accident   happened  testified  in  behalf  of  the 

*As  to  the  duty  of  trainmen  to  look  out  for  stock,  see  Georgia  R.  & 
Banking  Co.  v.  Churchill  (Ga.),  21  Am.  A  Eng.  R.  Cas.,  N.  S.,  17, 
and  foot-note. 

tAs  to  the  care  required  to  avoid  injuring  stock  seen  near  track* 
see  Yazoo  &  M.  V.  R.  Co.  v,  Wright  (Miss.),  19 Am.  &  Eng.  R.  Cas., 
N.  S.,  239,  and  note,  240  et  seq. 
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defendant  that  its  train  was  a  passenger  train,  and  consisted 
of  an  engine  and  three  passenger  cars,  and  that  it  was  equipped 
with  an  air  brake,  which  was  in  good  working  order;  that  be- 
fore reaching  the  place  where  the  mule  was  struck  he  was  on 
the  lookout;  that  he  saw  the  mule  about  a  quarter  of  a  mile 
away,  and  at  that  time  it  was  grazing  along  the  bank,  on  the 
right  of  way,  and  about  lo  or  15  feet  from  the  rails;  that  the 
mule  then  walked  of!  from  the  track  a  short  distance,  and  at 
that  time  he  was  running  about  30  miles  an  hour;  that  when 
the  train  was  about  75  or  100  yards  from  the  mule  it  jumped 
on  the  track,  and  ran  a  short  distance,  and  that  at  the 
moment  the  mule  started  towards  the  track  he  blew  the  cattle 
alarm,  and  applied  the  air  brakes,  and  that  such  application 
reduced  the  speed  of  the  train,  but  did  not  check  it  in  time  to 
prevent  striking  the  animal;  that,  when  the  mule  started  to- 
wards the  track  suddenly,  it  was  impossible,  with  all  the 
appliances  known  to  skillful  engineers,  to  have  stopped  the 
train.  This  witness  testified  that  he  had  been  a  locomotive 
engineer  for  12  or  13  years.  The  court,  at  the  request  of  the 
plaintifi,  gave  to  the  jury  the  following  written  charge:  **A 
failure  on  the  part  of  the  engineer  to  maintain  a  steady  look- 
out for  obstructions  on  the  track  is  itself  culpable  negligence. '* 
To  the  giving  of  this  charge  the  defendant  separately  excepted, 
and  also  separately  excepted  to  the  court's  refusal  to  give  each 
of  the  following  written  charges  requested  by  it:  (i)  **If  the 
jury  believe  the  evidence,  they  must  find  for  the  defendant." 
(3)  **  If  the  jury  believe  from  the  evidence  that  the  mule  was 
seen  by  the  engineer  of  the  train  a  quarter  of  a  mile  from  him, 
and  that  said  mule  was  then  grazing  on  the  side  of  the  embank- 
ment, and  then  started  down  it  from  the  train,  and  when  the 
mule  was  in  about  100  yards  of  the  train,  and  then  jumped 
on  the  track  in  front  of  the  engine,  they  must  find  for  the 
defendant."  (4)  **If  the  jury  believe  from  the  evidence  that 
the  mule  jumped  in  front  of  the  engine  when  it  was  within 
100  yards  of  the  engine,  and  that  prior  thereto  the  liiule  had 
been  away  from  said  track,  and  the  engineer  was  on  the  look- 
out, they  must  find  for  the  defendant."  There  were  verdict 
and  judgment  for  the  plaintiff,  assessing  his  damages  at  $12$. 
There  was  a  motion  made  by  the  defendant  for  a  new  trial 
upon  the  grounds  that  the  verdict  was  contrary  to  the  evi- 
dence, and  that  it  had  not  been  shown  that  the  mule  was 
killed  by  reason  of  the  negligence  of  the  defendant ;  that  the 
court  erred  in  the  charge  given  at  the  request  of  the  plaintiff, 
and  in  refusing  to  give  the  charge  requested  by  the  defendant. 
This  motion  was  overruled,  and  the  defendant  duly  excepted. 

Thos.  G.  &  Chas.  P.  Jones,  for  appellant. 

SHARPE.  J.  Extending  from  where  the  plaintiff's  mule 
was  injured  in  the  direction  from  which  the  train  came  the 
railroad  was  straight.  The  accident  was  in  daytime.  On  the 
trial  there  was  evidence  tending  to  show  the  animal  was  stand- 
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ing:  between  the  rails  when  the  train  was  more  than  3cx>  yards 
from  it;  that  the  train's  speed  was  not  slackened  until  after 
the  animal  was  struck;  and  that,  until  within  a  few  feet  of 
the  animal,  the  cattle  alarm  was  not  sounded.  Under  this 
phase  of  the  evidence  it  was  open  for  the  jury  to  infer  negli- 
gence on  the  part  of  the  engineer  either  in  failing  to  see  the 
animal,  or  in  omitting,  after  perceiving  him,  to  use  efiorts  to 
stop  the  train,  such  as  in  such  cases  the  statute,  as  well  as 
common  prudence,  requires,  when  available,  to  avoid  injury. 
Railroad  Co.  v.  Boyd,  124  Ala.  s^S.  27  South.  408;  Railroad 
Co.  v.  Gentry,  103  Ala.  635,  16  South.  9;  Railroad  Co.  v. 
Bayliss,  75  Ala.  466.  It  was  the  engineer's  duty  to  keep  such 
constant  lookout  for  obstructions,  including  live  stock,  on  or 
in  proximity  to  the  track,  as  was  consistent  with  the  per- 
formance of  his  other  duties.  Railroad  Co.  v.  Bayliss,  supra; 
Id.,  77  Ala.  435,  54  Am.  Rep.  69;  Railway  v.  Sistrunk,  85 
Ala.  3S7,  5  South.  79;  Raihroad  Co.  v.  Posey,  96  Ala.  262,  11 
South.  423;  Same  v.  Davis,  103  Ala.  661,  16  South.  10.  If 
more  than  this  is  implied  by  the  charge  given  at  plaintiff's 
request,  still  that  charge  was  not  improper,  as  applied  to  the 
evidence  in  this  case,  since  there  was  nothing  to  show  there 
was  anything  to  prevent  the  engineer  from  keeping  a  steady 
lookout. 

Charges  3  and  4  refused  to  defendant  each  improperly  ignore 
the  consideration  that  the  general  duty  to  use  due  care  may 
have  called  for  preventive  effort  on  the  engineer's  part  by  the 
animal's  dangerous  proximity  to,  as  well  as  by  its  presence 
on,  the  track.  This  is  made  pertinent  by  some  of  the  testi- 
mony, which  is  to  effect  that  on  the  approach  of  the  train 
the  mule,  though  not  on  the  track,  was  eating  grass  between 
ends  of  its  cross-ties.  There  was  no  error  in  refusing  either 
of  the  charges  requested  by  defendant  or  in  overruling  its 
motion  for  a  new  trial.     Affirmed. 


State  (Currie,  Prosecutor)  v.  City  of  Atlantic 

City  et  al. 

{Court  of  Errors  and  Appeals  of  New  Jersey^  Nov.  is%  1901,) 

[50  Atl.  Rep.  504.] 

Consent  to  Occupation  of  Street  by  Street  Railway— Statute.* 

Under  the  acts  regulating  the  construction  and  maintenance  of 
street  railroads  in  this  state,  approved,  respectively.  May  16,  1894, 
and  April  21,  18%,  before  a  railway  company  can  lay  its  tracks  in 
the  streets  of  a  municipality  it  must  have  the  municipal  consent  and 
also  the  consent  of  a  majorit3'  in  lineal  feet  of  the  abutting  owners. 
Consent  of  Municipality  to  Occupation  of  Street. 
Before  the  municipal  permission  can  be  obtained  by  the  passage  of 

*As  to  whether  a  street  railway  is  an  additional  servitude,  see 
Tounkin  v,  Milwaukee  Ir.  H.  &  T.  Co.  (Wis.),  23  Am.  &  Eng.  K. 
Cas.,  N.  S.,  500,  and  foot-note. 
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an  ordinance  expressing*  its  consent,  there  must  be  on  file  with  the 
clerk  of  the  municipal  body  the  required  consents  of  such  majority 
in  interest  of  the  abutting  owners. 

Same — Cannot  Be  Basis  of  Second  Application. 

When  upon  the  filing  of  the  necessary  consents  of  the  abutting 
owners  the  city  council  or  other  governing  body  has  once  regularly 
acted  thereon,  by  the  passage  and  approval  of  a  valid  ordinance  or 
resolution  giving  or  refusing  such  municipal  consent,  the  council  or 
other  governing  body  becomes  functus  officio,  so  far  as  the  pending 
appl»catton  is  concerned,  and  the  consents  of  the  abutting-  owners, 
thus  acted  upon,  cannot  be  the  basis  of  further  municipal  action  upon 
a  second  application. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Certiorari  by  the  state,  on  the  prosecution  of  George  F. 
Currie,  against  the  city  of  Atlantic  City  and  the  Atlantic  City 
Street  Railway  Company,  to  review  an  ordinance.  Ordinance 
affirmed,  and  the  prosecutor  brings  error.     Reversed. 

Robert  E.  Stephany,  for  plaintiff  in  error. 
Thompson  &  Cole,  for  defendants  in  error. 

HENDRICKSON,  J.  This  writ  brings  up  for  review  the 
judgment  of  the  supreme  court  upon  a  certiorari,  affirming 
the  ordinance  and  proceedings  of  the  common  council  of 
Atlantic  City  granting  to  the  defendant  company  a  location 
of  the  tracks  of  its  railway  on  certain  avenues  of  said  city, 
and  the  permission  to  construct,  operate,  and  maintain  its 
street  railway  by  the  electric  trolley  system  in  and  upon  said 
avenues,  conformably  to  the  route  designated  in  said  ordi- 
nance. The  opinion  of  the  court  will  be  found  in  48  Atl.  615, 
and,  since  it  embodies  a  statement  of  the  facts  necessary  to 
an  understanding  of  the  legal  controversy,  I  need  not  repeat 
them. 

One  of  the  grounds  of  attack  upon  the  validity  of  the  ordi- 
nance was  that  the  consents  of  the  abutting  owners  necessary 
to  confer  upon  the  council  the  power  to  act  had  before  been 
used  as  the  basis  of  valid  municipal  action  upon  a  like  petition^ 
and  were  therefore  no  longer  effective  for  such  a  purpose. 
The  present  petition  was  filed  with  the  city  clerk  on  September 
II,  1899,  and  the  ordinance  was  passed  after  a  hearing  on 
October  2,  1899.  It  should  be  observed  that  preceding  this 
action,  and  on  January  28,  1895,  a  similar  application  was 
made  by  the  defendant  company  to  the  council  for  the 
like  permission,  which  was,  by  resolution,  refused.  It  also 
appears  that  the  application  for  such  permission  by  the 
company  was  repeated  on  August  22,  1898,  and  then  the 
city  council  passed  an  ordinance  granting  the  permission, 
provided  the  company  would  file  its  acceptance  of  the  terms 
of  the  ordinance  within  30  days,  which  the  company  failed  to 
do.  Other  admitted  facts  show  that  the  same  consents 
which  were  on  file  with  the  city  clerk  when  the  first  appli- 
cation was  made  were  used  in  connection  with  both  of  the 
subsequent  applications  to  council;  that  some  new  consents 
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were  obtained  after  the  first  application,  which  were  filed 
with  the  city  clerk,  and  used  at  the  time  of  the  second  applica- 
tion ;  and  that  all  these  consents  were,  after  the  first  applica- 
tion, withdrawn  from  the  city  clerk  by  the  defendant  company, 
and  refiled  by  it,  along  with  the  present  petition,  prior  to  the 
passage  of  the  ordinance  under  review.     The  contention   of 
the  defendants  is  that,  since  it  appears  that  a  majority  of  such 
abutting  owners  had  once  filed  their  consents  with  the  city 
clerk,  the  filing  thereof  gave  such  a  jurisdiction  to  the  city 
council  over  the  subject-matter  that,  once  obtained,  it  conld 
not  be  lost  by  lapse  of  time,  or  by  the  council  having  once 
exercised  its  election  by  taking  action  thereon.     And  this  is 
the  ground  taken  by  the  learned  justice  in  the  opinion.     But 
we  think  that  such  a  construction  of  the  statute  would  not  be 
in  accord  with  the  recognized  rule  that  a  grant  by  a  munic- 
ipality of  the  privilege  or  right  to  use  its  streets  is  strictly  con- 
strued against  the    grantee.     3   Elliot,    R.    R.    1080.      The 
abutting  owners  are  a  part  of  the  public  who  have  a  special 
interest  in  the  street,  about  whom  the  legislature  has  thrown 
its  protection;  and  no    street  railway    can  be    constructed 
thereon  under  the  acts  in  question  unless  their  consent,   as 
well  as  the  consent  of  the  governing  body  of  the  municipality 
itself,  is  first  procured  in  the  way  and  manner  pointed  out  by 
the  statute.     The  consent  of  the  governing  body  is  to  be 
obtained  in  the  form  of  a  permission  to  be  evidenced  by  an 
ordinance.     The  consent  of  the  requisite  proportion  in  lineal 
feet  of  the  abutting  owners  is  to  be  obtained  by  consents  ex- 
ecuted and  filed  with  the  clerk  of  the  municipality,  thereby 
authorizing  and  empowering  the  governing  body,  as  the  agent 
of  the  abutting  owners  as  well  as  of  the  public  at  large,  to 
grant  the  permission   applied  for,  if,  in  their  discretion,  they 
conclude  to  do  so.     This,  we  think,  fairly  delineates  the  legal 
quality  of  the  consents  required  by  these  statutes.     And  the 
question  is,  can  this  consent  of  the  abutting  owner,  or,  in 
other  words,  this  power  thus  conveyed  to  the  municipal  agent, 
after  having  been  once  made  the  basis  of  a  valid  municipal 
action,  be  again  held  and  used  in  making  a  renewed  applica- 
tion  for  the  municipal  permission.?    We  think,   where  the 
consents  have  been  executed  without  any  valuable  considera- 
tion, as  in  this  case,  that,  both   upon  reason  and  authority, 
this  question  should  be  answered  in  the  negative.     The  rea- 
sonableness of  such  a  construction  of  the  statute  lies  in  the 
fact  that,  as  a  matter  of  common  knowledge,  changes  as  to 
motive  power,  the  number  of  tracks,  and  as  to  conditions  to 
be  imposed  upon  the  railroad  company,  all  of  which  may  be 
more  or  less  prejudicial  to  the  abutting  owners,  are  liable  to 
be  made  in  the   consenting  ordinance  as  orieinallv  proposed. 
Or  it  may  happen,  as  in  the  present  case,  that,  after  obtain- 
ing the  consents,  an  ordinance  embodying  conditions  to  be 
imposed  in  the  interest  of  the  abutting  owners  and  the  public 
might  be  duly  enacted,  but  be  refused  acceptance  by  the  com- 
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pany.  We  think  that  when  the  consents  are  once  filed  with 
the  petition  giving  the  council  the  required  jurisdiction,  and 
after  a  regular  hearing  the  council  acts  thereon  by  the  passage 
of  a  valid  ordinance  or  resolution  giving  or  refusing  such 
municipal  consent,  the  council  becomes  thereafter  functus 
officio,  so  far  as  regards  the  subject-matter  of  the  application. 
It  necessarily  follows  that  in  order  to  authorize  the  council  to 
act  upon  a  new  application  of  the  company,  the  petition 
must  be  accompanied  with  the  filing  of  new  consents  repre- 
senting the  required  majority  in  interest  of  the  abutting 
owners.  It  may  be  observed,  in  passing,  that  the  consents 
we  have  been  considering  were,  as  it  appears,  recorded  in  the 
county  clerk's  office  soon  after  they  were  obtained;  but  this 
was  not  a  statutory  requirement,  and  such  recording  can  give 
to  them  no  additional  force  or  validity.  We  think  that  the 
logical  result  of  the  contrary  doctrine,  as  contended  for  in  this 
case,  would  be  to  hold  that  the  consent  of  such  owners,  after 
being  once  acted  upon,  must  continue  to  bind  subsequent  pur- 
chasers, and  that  sufficient  consents,  once  filed,  will  confer 
jurisdiction  for  all  time.  Such  a  construction  would  be  quite 
unreasonable,  and  out  of  harmony  with  the  rule  of  strict  con- 
struction as  against  the  gnrantee,  before  alluded  to.  The  lan- 
guage of  the  act  of  1896  (P.  L.  p.  329),  which  provides  "that 
upon  the  date  fixed  by  such  notice,  or  upon  such  subsequent 
date  as  the  hearing  of  the  said  matter  may  be  adjourned  to, 
the  said  governing  body  may,  by  ordinance  grant,  or  by  reso- 
lution refuse  permission  to  construct,"  etc.,  indicates  that 
the  action  of  the  body  upon  the  matter  is  to  be  judicial  in 
character  and  final.  Similar  effect  was  given  to  the  words  of 
Inn  and  Tavern  Act  (Revision,  p.  488)  §  11,  requiring  that  the 
^'court  shall  on  the  first  day  of  said  session,  or  on  some  other 
day  thereof  publicly  fixed,  ♦  ♦  ♦  determine  in  open  court 
on  said  application  by  granting  or  refusing  the  same'';  and  it 
was  accordingly  held  that  further,  action  at  a  later  day  allow- 
ing the  matter  to  be  opened  and  the  application  to  be  with- 
drawn was  not  within  the  power  of  the  court,  and  must  be 
treated  as  a  nullity.  Dilkes  v.  Pancoast,  53  N.  J.  Law,  5i;3, 
22  Atl.  122.  The  act  of  April  3,  1891  (P.  L.  p.  317),  provides 
"that  the  city  council  or  other  governing  body  of  such  city 
may  by  resolution  ♦  *  ♦  submit  the  question  of  the 
acceptance  or  rejection  of  this  act  to  the  voters  of  such  city," 
etc.  This  act  was  rejected  by  Cape  May  in  1891,  but  again 
submitted  to  vote  in  189;  when,  as  claimed,  it  was  accepted. 
This  act  having  been  invoked  by  counsel  of  the  city  to  justify 
a  resolution  of  the  council  for  the  erection  of  a  paviUon  on 
the  beach,  Mr.  Justice  Collins,  referring  to  this  act,  says:  "We 
think  the  legislature  did  not  authorize  resubmission  after 
rejecting."  In  Musser  v.  Railway  Co.  (Pa.)  7  Am.  Law  Reg. 
(O.  S.)  284,  where  a  right  to  construct  a  street  railway  was 
made  to  depend  upon  the  obtaining  the  consent  of  the  city 
council,  the  latter  body  having  once  refused  consent,  it  was 
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held  that  its  power  under  the  act  was  exhausted,  and  that  no 
subsequent  ordinance  giving  consent  could  revive  the  priv- 
ilesre  once  nullified  by  the  refusal.  The  case  of  Sanfleet  ▼. 
City  of  Toledo,  lo  Ohio  Cir.  Ct.  R.  460,  is  not  opposed  to 
the  view  here  entertained;  for,  while  it  was  held  in  that  case 
that  consent  not  withdrawn  might  be  counted  for  the  railway 
at  the  time  of  obtaining  a  second  ordinance,  the  holding 
was  with  the  proviso, ''the  first  ordinance  being  invalid.'* 
The  limit  we  have  thus  set  to  the  exercise  by  the  municipality 
of  the  power  delegated  to  it  by  the  legislature  under  these  acts 
accords,  we  think,  with  the  rule  that,  while  the  constrnction 
of  such  acts  is  to  be  just  and  conformable  to  the  legislative 
intent,  yet  any  ambiguity  or  doubt  as  to  the  extent  of  the 
power  is  to  be  determined  in  favor  of  the  state  or  general 
public.     I  Dili  Mun.  Corp.  91. 

Since  the  views  already  expressed  would  lead  to  the  setting 
aside  of  the  ordinance,  it  becomes  unnecessary  to  consider 
the  question  as  to  whether  the  consent  of  an  abutting  owner, 
after  being  once  filed,  can  be  withdrawn  or  revoked  before 
final  action.  Upon  this  and  other  questions  raised  upon  the 
assignments  of  error  we  express  no  opinion. 

My  conclusion  is  that  the  judgment  of  the  court  below 
should  be  reversed. 
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OAR  HOUSBS. 
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CONSOLIDATION. 
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DEPOTS. 
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DOOKS. 
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DWELLINGS. 
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BLBVATORa 
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GRAVEL  PITS. 
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HOUSES. 
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LEASES. 
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LOCAL  ASSESSMENTS. 
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MACHINES. 
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PIERS. 
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RESERVOIRS. 

See  Taxation, 

SHOPS. 

See  Taxation, 

STATIONS  AND  DEPOTS. 
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STOCKS. 

See  Taxation, 


TAXATION. 

Extent  of  Statutory  Exemptions 
of  Railroad  Property  from 
Taxation. 

Building's  convenient  for  rail- 
road uses,  282. 

Car  house  used  for  storage  of 
car  of  another  company, 
282. 

Co-extensive  with  right  of 
eminent  domain,  282. 

Convenient  but  not  necessary 
appendages,  282. 

Depot  grounds  enclosed  by 
individual  through  mistake, 
282. 

Dwelling  houses,  282. 

Effect  of  consolidation  of  rail- 
road on  right  to  exemption 
from  taxation,  282. 

Elevator  not  on  right  of  way, 
282. 

Elevators,  wharves,  piers  and 
docks,  282. 

Exclusive  use  for  railroad 
purposes  not  required,  282. 

Freight  depots,  282. 

Freight  yard  used  to  carry  on 
company's  private  coal  busi- 
ness, 282. 

Future  use,  282. 

Gravel  pit  largely,  used  for 
purpose  of  selling  gravel, 
282. 

Gross  receipts,  282. 

Hotel  erected  under  lease,  but 
a  convenience  to  passen- 
gers, 282. 

Hotel  kept  by  lessee  as  sum- 
mer resort,  282. 

Hotels,  282. 

Land  furnishing  gravel  and 
earth  for  road,  2fiB2. 

Land  held  by  tenants,  282. 

Land  held  in  trust,  282. 

Land  leased  to  private  par- 
ties, 282. 

Land  not  in  actual  use,   282. 

Land  not  within  road  limita- 
tions, 282. 

Land  rented  for  coalyard,  282. 

Land  that  may  be  needed  in 
the  future,  282. 

Land  to  be  used  at  indefinite 
period  in  the  future,  282. 

Land  used  for  purpose  not 
authorized,  282. 

Land  used  for  shipping 
freight  by  firms  agreeing 
to  ship,  282. 
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Land  used  incidentally  for 
railroad  purposes,  282. 

I^ands  g^ranted  to  aid  company 
and  held  for  sale,  282. 

I/ands  not  within  roadbed, 
282. 

Lands  probably  needed  for 
railroad  in  the  future,  but 
occupied  by  private  person 
with  company's  consent, 
282. 

I/ands  upon  which  shops  are 
built,  282. 

lyots  leased  to  parties  ship- 
ping' coal  over  road,  282. 

Machine  shops,  282. 

Marsh  lands  acquired  for  de- 
pot grounds  but  never  re- 
claimed, 282. 

Miscellaneous,  property  ex- 
empt, 282. 

Miscellaneous,  property  not 
exempt,  282. 

Outiying  lands  not  in  use, 
282. 

Part  of  depot  grounds  upon 
which  private  individuals 
are  permitted  to  pile  salt, 
282. 

Part  of  depot  grounds  used  as 
distinct  lot  by  mistake,  282. 

Pa^-ment  of  fixed  sum  in  lieu 
of  taxes,  property  exempt, 
282. 

Payment  of  fixed  sum  in  lieu 
of  taxes,  property  not  ex- 
empt, 282. 

Pier  and  grain  elevator  not 
used  for  railroad  purposes, 
282. 

Property  devoted  to  general 
warehouse  business,  282. 

Property  must  be  necessary 
for  railroad  purposes,  282. 

Property^  must  be  necessary 
for  railroad  purposes,  rea- 
son for  rule,  282. 

Property  must  be  necessary 
for  railroad  purposes,  state- 
ment of  rule,  282. 

Property  not  owned  but  used 
by  company  for  railroad 
purposes,  282. 

Property  only  necessary  for 
profits,  282. 

Property  required  for  per- 
formance of  common  car- 
rier's duties,  282. 
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Property  subsequently  created 
not  an  appropriate  part  of 
exempt  property,  282. 

Property  that  will  be  needed 
after  completion  of  road« 
282. 

Railroad's  coal  docks  leased 
to  company  shipping  over 
road,  282. 

Railroads  not  exempt,  282. 

Reservoirs  for  supplying  ca- 
nal with  water,  282. 

Steam  diggers  used  in  gettingr 
gravel  for  roadbed,  2^2. 

View  that  property  must  be 
actually  used  for  railroad 
purposes,  282. 

Warehouses  in  charge  of  pro- 
peller lines,  282. 

Water  stations,  282. 

Wharf  owned  by  railroad,  282. 

Wharf  rented  to  company 
obliged  to  furnish  freight, 
282. 

Whether  exemption  from  or- 
dinary taxes  includes  ex- 
emption from  local  assess- 
ments, 282. 

Whether  exemption  of  stock 
includes  exemption  of  other 
property,  282. 

Whether  exemption  of  stock 
includes  exemption  of  other 
property,  other  property  ex- 
empt, 282. 

Whether  general  exemption 
includes  exemption  of  stock, 
stock  exempt,  282. 

Whether    general    exemption 
__  includes  exemption  of  stock, 
J  stock  not  exempt,  282. 

TOOLS. 

See  Taxation, 

WAREHOU8BS. 
See  Taxation. 

'WATER  STATIONS. 
See  Taxation. 

WHARFS. 

See  Taxation. 

YARDS. 

See  Taxation. 
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ABUTTBRS. 

See  Street  Railways. 

AOOIDBNTS  ON  TBAOK. 

See  Licensees, 

Street  Railways. 

Care  required  in  raanag'ing' 
trains  to  avoid  injuring^  per- 
sons on  track. 

Tully  V,    Philadelphia,    etc., 
R.  Co.   (Del.),  209. 

Conductor's  testimony  as  to 
declaration  of  driver  of  vehi- 
cle in  action  for  injury  to 
latter  on  street-railway  track. 
Edwards  v,  Foote  (Mich.), 
812. 

Contributory  Negligence. 

Contributory  negligence  in 
being  on  track  in  street  as 
affected  by  speed  and  viola- 
tion of  ordinances. 
Lea  V,  Durham  &  N.  R.  Co. 
(N.  Car.),  765. 

Effect  of   contributory  negli- 
gence where    negligence  in 
failing  to  avoid  injury. 
Schneider  v.  Market  St.  Ry. 
Co.  (Cal.),  693. 

Failure  to  jump  from  vehicle. 
Edwards  v,  Foote    (Mich.), 
812. 
Declaration  of  motorman  as  to 

his    failure    to   apply  brakes 

after   discovering    plaintiff's 

peril  as  res  gestae. 

Floyd  V,  Paducab  Railway  & 
Light  Co.  (Ky.),  167. 
Effect  of  failure   to   signal   on 

liability    for    killing    person 

sitting   at   end   of   cross- tie, 

between  crossings. 

McArver  v.  Southern  Ry.  Co. 
(N.  Car.),  772. 
Engineer   not  chargeable  with 

knowledge   as   to  when  train 

was  due  at  intersection. 

Southern     Ind.    Ry.    Co.    v, 
Peyton  (Ind.),  343. 
Evidence   of    use    of   track    as 

pathway. 

Hord    V,    Southern    Ry.    Co. 
(N.  Car.),  756. 

McCall    V,   Southern  Ry.  Co. 
(N.  Car.),  760. 

Lack  of  assistants  no  excuse 
for  engineer's  failure  to  ex- 
ercise care. 

Jeffries  v.  Seaboard  A.  L.  R. 
Co.  (N.  Car.),  339. 


AOOIDBNTS     ON     TRACK— 
Continued. 

Negligence  after  discovery   of 
a  person's  peril. 
Bog&n    V.    Carolina  Cent.  R. 
Co.  (N.  Car.),  322. 
Negligence     and     contributory 
negligence. 

Lea  V.  Durham  &.  N.  R.  Co. 
(N.  Car.),  765. 
Negligence     and    contributory 
negligence,  questions  for  jury 
in    action    for     accident    on 
street-railway  track. 
Floyd  V.  Paducah  Railway  & 
Light  Co.  (Ky.),  167. 
Negligence,  question  for  jury 
where   body   was  found  near 
track. 

Hord  V.  Southern  Ry.  Co.  (N. 
Car.),  756. 
Public   could    acquire   no  right 
to  use  track   not    in  highway 
for  foot  path. 

Floyd  V.  Paducah  Railway  A 
Light  Co.  (Ky.),  167. 
Refusal    to   permit   plaintiff  to 
testify  as  to  whether  he  was 
on  railroad  track. 
Flo3'd  V.  Paducah  Railway  Sl 
Light  Co.  (Ky.),  167. 
Right  of  motorman   to  assume 
that  person   will  leave  track. 
Citizens'  St.  R.   Co.  v.  Shep- 
herd (Tenn.),  163. 
Right    to   assume   that   person 
would  avoid  train. 
McArver    v.      Southern    Ry. 
Co.  (N.  Car.),  772. 
Sufficiency  of  complaint   in  ac- 
tion   for   injuring   person  on 
track. 

Crowley  v.    Cincinnati,    etc., 
Ry.  Co.  (Tenn.),  545. 
Sufficiency  of  evidence  of  neg- 
ligence in  killing   person  sit- 
ting at  end  of  cross-tie. 
McArver  v.  Southern  Ry.  Co. 
(N.  Car.),  772. 
Sufficiency  of  evidence  of  speed 
of  street  car. 

Schneider  v.  Market   St.  Ry. 
Co.  (Cal.),  692. 
Sufficiency  of  evidence  of  negli- 
gence, question  for  jury. 
Edwards z/. Foote  (Mich.),  812. 
Testimony    of   engineer   as   to 
whether  injury  to  child  could 
have  been  prevented. 
Jeffries  v.  Seaboard  A.  L.  R. 
Co.  (N.  Car.),  339. 
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ACTIONS. 

See  Death  by  Wrongful  Act, 

Dismissal  of  action  against 
joint  tort  feasors  as  to  part 
of  defendants. 

Illinois     Cent.      R.      Co.     z/. 
Foulks  (111.),  664. 
Right  to  sue  in  fornia  pauperis. 
Allison   z/.    Southern  Ry.  Co. 
(N.  Car.),  714. 

ADVBRSB  POSSESSION. 

See  Crossings, 
Right  of  Way, 

AFFIDAVITS. 
See  Evidence, 

AGBNOIES. 

See  Carriers  of  Freight, 
Master  and  Servant. 

ANIMATES. 

Liability  for  killing  dog  on 
track. 

Mobile  &  O.    R.    Co.  v.  Holi- 
day (Miss.),  955. 

APPBAL. 

Motion  for  new  trial  pending 
at  beginning  of  new  term  as 
justifying  appeal  taken  after 
expiration  of  trial  term,  under 
Tenn.  Acts  1899,  p.  55,  ch.  40. 
Jackson  ft  S.  St.  R.  R.  v. 
Simmons  (Tenn.),  236. 

Review. 

Assignment  of  error. 
Pittsburgh,  C,  C.  ft  St.  L,, 
Ry.  Co.  V,  Martin  (Ind.), 
485. 

Assignments  of  error  not  in- 
sisted on. treated  as  waived. 
Louisville    ft   N.   R.  Co.  v. 
York  (Ala.),  470. 

Conflicting  evidence. 
Chitty    V,    St.  Louis,  I.  M. 
ft  S.  Ry.  Co.    (Mo.),  829. 

Discretion   of   court   to  allow 
cross-examination. 
New  York,  etc,    R.    Co.  v, 
Jones  (Md.),  528. 

Discretion    of  court  to  grant 
change  of  venue. 
Cliicago    &    A.    R.    Co.    v, 
Harrington  (111.),  429. 

Exceptions  to  instructions. 
Wheeler    v.    Grand    Trunk 
Ry.  Co.  (N.  H.),  84. 

Judgment  on  demurrer. 
Memphis    ft    C.    R.    Co.  v, 
Martin  (Ala.),  683. 


KP^^Als— Continued, 

Motion  copied  into  transcript 
without  authority. 
Pittsburgh,  C,  C.  ft  St.  L. 
Ry.  Co.  V,  Martin  (Ind.), 
485. 
Objection       to      jurisdiction 
raised  for  the  first   time  on 
appeal. 

Cleveland,   etc.,  Ry.  Co.  v, 
Munsell  (111.),  579. 
Petition  for  change  of  venne. 
Chicago   ft   A.    R.    Co.    v, 
Harrington  (ni.),  429. 
Presentations     of    questions 
under  Iowa  Acts,    25  Gen. 
Assem.,  ch.  96. 
SJnix    V,    Iowa    Cent.     Ry. 
Co.  (Iowa),  54. 
Questions  of  fact. 
Elgin,     etc.,    Ry.     Co.     p. 
Duffy  (111.),  361. 
Recital   of   judgment   on  de- 
murrer. 

Memphis   ft   C.    R.    Co.  v, 
Martin  (Ala.),  683. 
Record     where    appeal    from 
order  granting  new  trial. 
Schneider     v.    Market    St. 
Ry.  Co.  (Cal.),  692. 
Waiver    of     assignments     of 
error. 
Memphis   ft   C.    R.    Co.  v. 

Martin  (Ala.),  683. 
Pittsburgh,    C,    C.    ft   St. 
Ij,     Ey,    Co.    V.    Martin 
(Ind.),  485. 
Waiver  of  objection  to  refusal 
to  direct  verdict. 
Southern    Ind.    Ry.    Co.    p. 
Peyton  (Ind.),  343. 
Whether  passenger  was  inca- 
pacitated   by    intoxication. 
Wheeler   v.    Grand    Trunk 
Ry.  Co.  (N.  H.),  84. 
Waiver  of  right  to  appeal  tinder 
motion  for  nonsuit. 
Parlier  v.   Southern  Ry.   Co. 
(N.  Car.),  559. 

APPLIANOB8. 

See  Master  and  Servant, 

ASSAULT. 

See  Carriers  of  Passengers » 

ASSUMPTION  OP  RISK. 
See  Master  and  Servant, 

ATTOBNEIY'8  FBBS. 
See  Damages, 

BILLS  OF  LADING. 

See  Carriers  of  Freight, 
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Liability  with  respect  to  black- 
boards   for   schedules,   under 
Ind.  Acts  1889,  p.  279. 
State  V,  Cleveland,  etc.,    Ry. 
Co.  (Ind.),  336. 

BONDS. 

Curative    statute    of    Alabama 
making^     valid     election    for 
issue  of  railroad  aid  bonds. 
Carpenter    v,    Greene  County 
(Ala.),  191. 

Effect  of  unfulfilled  promise  of 
railroad  officers  on  rights  of 
innocent  purchasers  of  rail- 
road aid  bonds. 
Carpenter  v.  Greene  County 
(Ala.),  191. 

Equity  will  not  compel  minor- 
ity bondholders  to  assent  to 
reorganization  scheme  re- 
quiring them  to  scale  their 
bonds. 
Lake  St.  El.   R.  Co.  v,  Zeig- 

ler  (C.  C.  A.),  1. 
Zeigler  v.  Lake  St.  El.  R.  Co. 
(C.  C.  A.),  1. 

Right    of    action    on    railroad 
bonds  where  transferred  with- 
out indorsement. 
Carpenter   v.  Greene  County 
(Ala.),  191. 

Right  of  one  claiming  to  have 
loaned  company  money  to  in- 
tervene  in    action    by   bond- 
holders to  foreclose  mortgage. . 
First    Nat.    Bank    of   Grand 

Junction  v,  Wyman  (Colo.), 

277. 

Validity  of  railroad   aid    bonds 
under  statute  of  Alabama. 
Carpenter  v.    Greene   County 
(Ala.).  191. 

BRIDGES. 

See  Master  and  Servant, 

Defendant  not  entitled  to  notice 
of  defect  in  bridge  caused  by 
its  act. 

Louisville    &    N.    R.    Co.    v, 
Pittman  (Ky.),  55. 

CABBIEB8  OF  FREIGHT. 

See  Connecting  Carriers, 
Interstate  Commerce, 

Consignor  as  plaintiff  in  ac- 
tion for  delay  in  delivery  of 
freight. 

Southern  Ry.  Co.    v.  Deakins 
(Tenn.),  122. 

Contract    for   exclusive   use  of 


OARBIBBS     OF     FREIGHT— 
Continued. 

track     by    shipper     void    as 
against  public  policy. 
Louisville,    etc.,    R.    Co.    v, 

Pittsburg,    etc.,    Coal    Co. 

(Ky.),  332. 

Discrimination. 

Recommendation   of  railroad 
commissioner   as  prerequi- 
site to  indictment. 
Com.  V,  Louisville  &  N.  R. 
Co.  (Ky.),  936. 
Bzcessive    verdict    based   upon 
supposed    good     pedigree    of 
horse. 

Ulinois  Cent.  R.    Co.  v.  Rad- 
ford (Ky.),  124. 
Instruction    as    to    measure   of 
damages  for  injury  to  horse. 
Illinois  Cent.  R.    Co.  v,  Rad- 
ford (Ky.),  124. 
Liability,    because   of  promise 
of  agent,  for  delay  in  delivery 
of  freight. 

Southern  Ry.  Co.    v,  Deakins 
(Tenn.),  122. 

Limiting  Liability. 

Assent  of  shipper  to  clause  of 
bill  of  lading  limiting  lia- 
bility  by  agreement   as  to 
value  of  shipment. 
Ullman  v,  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  782. 
By  agreement   as   to  value  of 
shipment. 
Illinois     Cent.    R.    Co.    v. 

Radford  (Ky.),  124. 
Ullman  v,  Chicago  A  N.  W. 
Ry.  Co.  (Wis.),  782. 
Effect  of  arbitrary  clause  on 
validity  of  limitation. 
Ullman  v,  Chicago  A  N.  W. 
Ry.  Co.  (Wis.),  782. 
Effect     of     void     negligence 
clause    on    other     limiting 
clauses. 

Ullman  v,  Chicago  A  N.  W. 
Ry.  Co.  (Wis.),  782. 
Meaning  of  * 'accident"  in  bill 
of  lading. 

Ullman  v,  Chicago  A  N.  W. 
Ry.  Co.  (Wis.),  782. 
Negligence. 
Ullman  v.  Chicago  A  N.  W. 
Ry.  Co.  (Wis.),  782. 

Provision  of  bill  of  lading 
limiting  liability  by  agree- 
ment as  to  value  of  ship- 
ment construed  as  referring 
to  loss  by  negligence. 
Ullman  v.  Chicago  A  N.  W, 
Ry.  Co.  (Wis.),  782. 
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OARBIEBS     OF     FREIGHT— 
Continued. 

Live  Stock. 

Opinion  evidence  as  to  condi- 
tion of  cattle  when  loaded. 
Southern    Pac.    Co.    v,  Ar- 
nett  (C.  C.  A.),  794. 
Opinion    evidence  as  to  condi- 
tion   of    freight    delayed    in 
transportation. 

Illinois  Cent.  R.  Co.  v.  Foulks 
(111.),  664. 

Pleading    in   action  for  injury 
to  property  in  shipment. 
Southern    Pac.   Co.  v,  Amett 
(C.  C.  A.),  794. 

Restriction  in  lease  as  to  re- 
ceiving and  shipping  freight 
did  not  render  contract  void 
as  against  public  policy. 
Central  of  Ga.  Ry.  Co.  v. 
Black  (Ga.),  864. 

Right  to  mandatory  injunction 
to  compel  railroad  company 
to  stand  cars  to  be  loaded  in 
street  in  front  of  shipper's 
property. 
Louisville,    etc.,    R.    Co.    v* 

Pittsburg,    etc..    Coal    Co. 

(Ky.),  332. 

Sufficiency  of  complaint  in 
action  for  failure  to  furnish 
car. 

St.  Louis,    etc.,    Ry.    Co.    v, 
Lee  (Ark.),  320. 

Sufficiency  of  evidence  of  dam- 
age from  delay  in  delivery  of 
freight. 

Southern  Ry.    Co.  v,  Deakins 
(Tenn.),  122. 

Under  Ky.  St.  2  820,  recommen- 
dation of  railroad  commission 
necessary  to  indictment  of 
carrier  for  charging  more  for 
short  than  long  haul. 
Illinois  Cent.  R.  Co.  v.  Com- 
monwealth (Ky.),  326. 

OABRIBBS  OF  PA8SBNGBBS 

See  Blackboards, 

Connecting  Carriers, 
Damages, 
Instructions. 
Interstate  Commerce. 
Tickets  and  Fares. 
Trial, 

Company  chargeable  with  train- 
men's knowledge  of  passen- 
ger's injuries. 

Wheeler  v.  Grand  Trunk  Ry. 
Co.  (N.  H.),  84. 

Contract  releasing  carrier  from 


OABRIERS  OF  PASSENGERS 
— Continued. 

liability  for  negligence  to 
employee  of  sleeping-car  com- 
pany inures  to  benefit  of 
company  transporting  car. 
Russell  V.  Pittsburgh,  etc, 
Ry.  Co.  (Ind.),  601. 

Contributory  Negh'gence. 

Alighting  after  car  haa 
started. 

La  Pointe  v,   Boston  &  M. 
R.  R.  (Mass.),  105. 
Burden  of  proof. 
Indianapolis  St.  Ry.  Co.  v* 
Robinson  (Ind.),  628. 
Effect  of  passenger's  intoxi- 
cation in  violation   of  stat- 
ute   on   company's   duty  to 
protect  him. 

Wheeler    v.    Grand    Trank 
Ry.  Co.  (N.  H.).  84. 
Instructions  as   to  weight  of 
evidence. 

Chicago,    etc.,    Ry.   Co.    ». 
Hoover  (Ind.  Ten),  73. 
Liability    for   injury   to  pas- 
senger's     arm     projecting 
from    window,    caused    bj 
proxim^^ty   of    cattle  chute. 
Chicago,  etc.,    Ry.    Co.    v. 
Hoover  (Ind.  Ter.),  73. 
Riding  on    bumper  of   street 
car. 

Nieboer  v,  Detroit  Electric 
Railway  (Mich.),  93. 
Stepping  from  stationary  car 
.  on  track  at  switch. 
Kellogg  V,  Smith   (Mass.), 
80. 

Whether   contributory    negli- 
gence   as    matter  of  law  to 
step  into  hole  in   platform. 
Indianapolis  St.  Ry.  Co.  v. 
Robinson   (Ind.),  628. 

Ejection  of  Passengers. 

Admissibility   of  evidence  of 
plaintiff's    drunkenness    at 
time  of  ejection. 
Raynor  v,  Wilmington,  etc., 
R.  Co.  (N.  Car.),  561. 

Burden  of  proving  conditions 
on  ticket. 

Daniels  v,  Florida  Cent.  & 
P.  R.  Co.  (S.  Car.),  107. 

Cross-examination  of  plaintiff 
as  to  habits  with  respect  to 
temperance. 

Louisville    Sl   N.    R.  Co.  v. 
Bizzell  (Ala.),  615. 

For  failure  to  have  round- 
trip   ticket  stamped   where 
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OARBIBR8  OF  PASSBNGBR8  OARBIBRS  OF  P ABSENGBB8 
— Continued,  — Continued, 


ticket   ag^ent   could   not   be 
found. 

Southern   Ry.    Co.  v.  Wood 
(Ga.),  555. 
I/iability     for     ejection     of 
drunken   passenger  at  dan- 
gerous place. 

Bohannon's       Adm'z        v. 
Southern  Ry.  Co.  (Ky.), 
548. 
I^iability   for   wrongful  ejec- 
tion of  passengers   without 
force. 

Bohannon's       Adm'z        v. 
Southern    Ry.  Co.  (Ky.), 
548. 
Sufficiency   of  demurrer  fail- 
ing   to  negative  waiver  of 
condition   on   ticket  requir- 
ing continuous  passage. 
Louisville  8l  N.  R.    Co.    v, 
Bizzell  (Ala.),  615. 
Sufficiency    of    evidence     of 
right  to  return  passage. 
Daniels  v,  Florida   Cent.  8l 
P.  R.  Co.  (S.  Car.),  107. 
Waiver  of  right  of  action  for 
ejection  for   failure  to  have 
round-trip    ticket  stamped. 
Southern   Ry.    Co.  v.  Wood 
(Ga.),  555. 
Whether  force  was  used,  ques- 
tion for  jury. 

Raynorz/.  Wilmington,  etc., 
R.  Co.  (N.  Car.),  561. 
SJstoppel  to  deny  authority  of 
clerk  assuming  to  be  general 
passenger  agent. 
Southern  Ry.  Co.  v,  Marshall 
(Ky.),  82. 

Evidence. 

Declarations  of  plaintiff  with 
respect  to  her  injuries. 
Hall  V,  Cedar  Rapids,  etc., 
Ry.  Co.  (Iowa),  316. 
Evidence       of       conductor's 
knowledge      that     plaintiff 
was  a  cripple. 
Louisville,    etc.,    R.  Co.  v. 
Bowlds  (Ky.),  553. 
Evidence  of  invitation  to  alight 
in  action  for  injury  from  sud- 
den stoppage  of  train. 
Louisville,    etc.,    R.    Co.     v, 
Bowlds  (Ky.),  553. 
Evidence    that    defective   plat- 
form    causing     injury     was 
crowded. 

Indianapolis    St.    Ry.    Co.  v. 
Robinson  (Ind.),  628. 
Liability  for  carrying   passen- 
ger    beyond     station    where 


failure  to  notify  conductor  as 

to  destination. 

Pence  v.    Louisville   &  N.  R. 

Co.  (Ky.),  807. 
Liability    for   defects    in    cars 
only  discoverable  while  they 
were  being  constructed. 
Siemsen     v,    Oakland,    etc.. 

Electric  Ry.  (Cal.),  564. 
Liability  for  injury  to  alighting 
passenger,  question   for  jury. 
Parlier  v.  Southern   Ry.    Co. 

(N.  Car.),  559. 
Liability  for   injury   to  intoxi- 
cated passenger   falling  from 
train,  sufficiency  of  evidence. 
Wheeler  v.  Grand   Trunk  Ry. 

Co.  (N.  H.),  84. 
Liability    for    injury    to    mail 
agent,  sufficiency  of  evidence. 
Martin  v,  Philadelphia  &  R. 

Ry.  Co.   (Penn.),  170. 
Liability  for   injury  to  passen- 
ger. 
Wheeler  v.  Grand  Trunk  Ry. 

Co.  (N.  H.),  84. 
Liability  for  injury   to  passen- 
ger stepping  into  hole  in  plat- 
form   as  affected  by  crowded 
condition  of  platform. 
Indianapolis    St.    Ry.    Co.  v, 

Robinson  (Ind.),  628. 
Liability  for  injury  to    person 
riding  gratuitously. 
Russell    V,   Pittsburgh,    etc., 

Ry.  Co.  (Ind.),  601. 
Liability    for  rudeness  of  con- 
ductor. 
Daniels  v,  Florida  Cent.  A  P. 

R.  Co.  (S.  Car.),  107. 
Medical    attention,    failure    to 
aver  due  diligence   in  provid- 
ing   for   injured     passenger. 
Indianapolis    St.    Ry.    Co.  v. 

Robinson  (Ind.),  628. 
Passenger  assuming  risk  when 
alighting  at  other  point  than 
at  station. 

Bohannon's  Adm'x  v.  South- 
ern Ry.  Co.   (Ky.),  548. 

Presumption  of  negligence 
where  passenger  was  injured 
in  collision  between  street 
car  and  wagon. 
Harrison  v.  Sutter  St.  Ry. 
Co.  (Cal.),  809. 

Proximate  cause  of  injury  to 
passenger  who  stepped  back 
from  position  of  safety  be- 
tween cars  of  divided  train. 
Butts  V,  Cleveland,  etc.,  R. 
Co.  (C.  C.  A.),  100. 
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— Continued, 

Punitive  damages  for  insulting 
passenger. 

Jackson  Electric  Ry.,  I/ight 
&  Power  Co.  v.  Lowry 
(Miss.),  103. 

Punitive  damages  for  malicious 
assault  by  conductor  on  street- 
railway  passenger. 
Lexington  Ry.   Co.  v.  Cozine 
(Ky.),  624. 

Question  of   fact  whether  pas- 
senger was  incapacitated  by 
intoxication  when  received. 
Wheeler  v.  Grand   Trunk  Ry. 
Co.  (N.  H.),  84. 

Right  to  recover  for  failure  to 
stop  train  at  station  where 
passenger  relied  on  statement 
of  ticket  agent. 
Atkinson  v.  Southern  Ry. 
Co.  (Ga.),  651. 

Scope  of  contract  releasing  car- 
rier from  liability  for  negli- 
gence to  employee  of  sleeping- 
car  company. 

Russell  V,  Pittsburgh,  etc., 
Ry.  Co.  (Ind.),  601. 

Severance  of  parties  plaintiff 
in  action  for  breach  of  con- 
tract to  carry   funeral    party. 

•    Southern  Ry.  Co.  v.  Marshall 

(Ky.),  82. 

Sufficiency  of  evidence  of 
breach  of  contract  for  car- 
riage. 

Southern  Ry.  Co.  v.  Wood 
(Ga.),  611. 

Sufficiency  of  evidence  to  sus- 
tain verdict  for  plaintiff  in 
action  for  injury  to  passenger 
from  sudden  starting  of  car. 
Baldwin  v.  Grand  Trunk  Ry. 
Co.  of  Canada  (Mich.),  117. 

Validity  of  contract  releasing 
carrier  from  liability  for  neg- 
ligence to  employee  of  sleep- 
ing-car company. 
Russell  V.  Pittsburgh,  etc., 
Ry.  Co.  (Ind.),  601. 

Whether  passenger  on  train  not 
stopping  at  his  station  is  a 
trespasser. 

Baldwin  v.  Grand  Trunk  Ry. 
Co.  of  Canada  (Mich.),  117. 

OARS. 

See  Carriers  of  Freight, 

OATTLB  CHUTES. 

See  Carriers  of  Passengers, 


Testimony   of   engineer   as   to 
whether  injury  to  child  could 
have  been  prevented. 
JefPries  v.  Seaboard  A.  L.  R. 
Co.  (N.  Car.),  339. 

OHILDRBN. 

Care  required  of  street  railways 
to  avoid  injuring  children  of 
tender  years. 

Levin  v.  Second   Ave.    Trac- 
tion Co.  (Penn.),  318. 

Evidence   of  earning   capacity 
of  child  injured  on  track. 
Jeffries  v.  Seaboard  A.  L.  R. 
Co.  (N.  Car.),  339. 

Lfiability  for  injury  to  child  as 
affected  by  failure  to  fence 
tracks. 

Marengo    v.   Great  Northern 
Ry.  Co.  (Minn.),  660. 

OrriZBNSHIP. 

See  Removal  of  Causes, 

OONDUOTOR8. 

See  Carriers  of  Passengers, 

OONNEOTING  OARRIERS. 

See  Interstate  Commerce, 

Application  of  statute  provid- 
ing that  accommodations 
shall  be  furnished  for  the 
transfer  and  carriage  of 
goods  at  intersections. 
Rutland    R.    Co.    v.    Bellows 

Falls  &  S.  R.    St.   Ry.    Co. 

(Vt.),  675. 

Carrier  misbilling  freight  over 
connecting  line  as  agent  of 
other  carrier  is  directly  lia- 
ble to  shipper. 

Illinois  Cent.  R.  Co.  f.  Foulks 
(111.).  664. 

Condition  in  railroad  and  tax 
petition  requiring  connection 
with  noncompeting  line  not 
invalid  as  against  public  pol- 
icy. 

Bras    V,    McConnell     (Iowa), 
127. 

Duty  to  transfer  and  carry 
goods  at  intersections,  recog- 
nizance for  costs  where  peti- 
tion for  award  under  Vermont 
Statute,  sec.  3864. 
Rutland    R.    Co.    v.    Bellows 

Falls   &   S.  R.  St.  Ry.  Co. 

(Vt.),  675. 

Liability  for  misbilling  freight 
as    affected    by    relation    be- 
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OONNBOTING     OARMBRS- 
Coniinued. 

tween     carriers     created    by 
traffic  contract. 
Illinois  Cent.  R.  Co.  v.  Foulks 
(111.),  664. 

Lfiability  of  both  companies 
under  contract  construed  to 
be  lease  and  not  joint  traffic 
arrangement. 

Louisville    Sl   N.    R.    Co.    z/. 
Breeden  (Ky.),  131. 

Validity  of  contract   requiring 
connection   with    noncompete 
ing  line,  question  for  jury. 
Bras    V,    McConnell    (Iowa), 
127. 

Validity   of  joint  running  ar- 
rangements    aa    affected    by 
discrimination  in  rates. 
Bras    V,    McConnell    (Iowa), 
127. 

Whether  contract  made  carrier 
agent  of  connecting  carrier 
in  forwarding  freight,  liabil- 
ity for  injury. 

Illinois  Cent.  K.  Co.  v,  Foulks 
(111.),  664. 

Whether  traffic  agreement  made 
carrier  agent .  of  connecting 
carrier. 

Illinois  Cent.  R.  Co.  v,  Foulks 
(111.),  664. 

OONNBOTIONS. 

Sfe  Connecting  Carriers. 

OONSTrrtJTIONAL  LAW. 

See  Contributory    Negligence, 
Ordinances, 
Taxation, 

Constitutionality  of  Ky.  St.  { 
820,  providing  for  indictment 
of  railroads  for  charging  more 
for  short  than  long  hauls. 
Illinois  Cent.  R.  Co.  v.  Com- 
monwealth (Ky.),  326. 

Constitutionality  of  statute 
making  it  unnecessary  to 
plead  absence  of  contributory 
negligence. 

Southern     Ind.    Ry.    Co.     v, 
Peyton  (Ind.),  343. 

Constitutionality  of  statute 
permitting  plaintiff  to  omit 
allegations  or  proof  of  ab- 
sence of  contributory  negli- 
gence. 

Indianapolis    St.    Ry.    Co.  v, 
Robinson  (Ind.),  181. 

Constitutionality  of  statute  pre- 
venting employees  from  waiv- 


OONSTXTUnON  AL     L  A  W — 
Continued, 

ing     benefit     of     employers' 
liability  act. 

Coley   V,    North   Carolina  R. 
Co.  (N.  Car.),  885. 

£}ffect  of  exclusion  of  pending 
actions  on  constitutionality 
of  statute  permitting  plaintiff 
to  omit  allegations  or  proof 
of  absence  of  contributory 
negligence. 

Indianapolis   St.    Ry.    Co.  v. 
Robinson  (Ind.),  181. 

Impairing  obligation  of  con- 
tract by  requiring  foreign 
railroad  corporation  to  become 
resident  corporation. 
Com.  V,  Mobile  &  O.  R.  Co. 
(Ky.).  185. 

Interpretation  of  constitutional 
provisions. 
Board  of  Railroad   Com*ra  v. 

Market   St.  Ry.  Co.  (Cal.), 

21. 

Right    of   parties  governed. by 
former  constitution. 
McHugh  V,  Louisville  Bridge 
Co.  (Ky.),  946. 

Statutes  requiring  foreign  rail- 
road corporation  to  become 
resident  corporation  nor  in- 
valid as  denying  equal  pro- 
tection of  the  laws. 
Com.  V.  Mobile  &  O.  R.  Co. 
(Ky.),  185. 

OONTRAOT8. 

See  Carriers  of  Freight, 
Foreign  Cars, 
Railroads, 

Construction  where  meaning  is 
obscure. 

Ullman    v,    Chicago  Sl  N.  W. 
Ry.  Co.  (Wis.),  782. 
Validity. 
Daniels  v,  Florida  Cent.  &  P. 
R.  Co.  (S.  Car.),  107. 

CONTRIBUTORY  NBGLI- 
GBNOB. 

See  Carriers  of  Passengers, 
Constitutional  Law, 
Crossings, 

Death  by  Wrongful  Act, 
Fires, 

Interrog  atories. 
Master  and  Servant, 
Ordinances, 
Trespassers, 

Application  of  statute  making 
it  unnecessary  to  plead  ab- 
sence of    contributory    negli- 
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CONTRIBUTORY      N  B  Q  L I  - 

fence  in  accident  for  personal 

injuries. 

Southern     Ind.     Ry.    Co.    v, 

Peyton  (Ind.),  343. 
Constitutionality  of  statute  dis- 
pensing*   with  allegations   of 
in  action  for  personal  injury. 
Indianapolis   St.    Ry.    Co.  v. 

Robinson  (Ind.),  628. 
Doctrine    that   exercise  of  care 
may  be  inferred  from  instinct 
of  self-preservation   rendered 
inapplicable  by  evidence. 
Gahagan  v.   Boston  A  M.    R. 

R.  (N.  H.),  141. 
Failure  to  jump  from  vehicle. 
Edwards    v.    Foote    (Mich.), 

812. 

Fully  presented  by  instruction 
telling*  jury  that  plaintiff 
could  not  recover  if  guilty  of 
negligence. 

Louisville,    etc.,    R.    Co.    v. 
Bowlds  (Ky.),  553. 

If  not  pleaded  cannot  be  relied 
on. 

Ward    V.    I^ouisville  &  N.  R. 
Co.  (Ky.),  462. 

Instructions. 
Jones  V.  Charleston,  etc.,  Ry. 
Co.  (S.  Car.),  261. 

Intoxication,  instructions. 
Hord  V,  Southern  Ry.  Co.  (N. 
Car.),  756. 

Liability  for  injury  to  servant 
of  another  company  caused 
by  negligence  in  leaving 
switch  open  as  affected  by 
contributory  negligence  in 
being  in  dangerous  position 
on  engine. 

Chicago  A  A.  R.  Co.    v.  Har- 
rington (111.),  429. 

No    defense    where    injury    at 
crossing    was    inflicted    will- 
fully and  maliciously. 
Elgin,  etc.,  Ry.   Co.  v,  Duffy 
(111.),  361. 

Pleading. 
Smith    V.    Southern    Ry.  Co. 
(N.  Car.),  777. 

Pleading  absence  of. 
Pittsburgh,   C,    C.    &  St.  L. 
Ry.  Co.    V.    Martin    (Ind.), 
485. 
Presumption     from    failure    to 
allege  freedom   from  contrib- 
utory negligence. 
Southern     Ind.    Ry.    Co.    v. 
Peyton  (Ind.),  343. 


CONTRIBUTORY     N  E  O  L-I  - 
QBNOB— Continued. 

Presumption  supporting  verdict 
where  conflict  between  verdict 
and  special  answers. 
Southern     Ind.     Ry.    Co.     v. 
Peyton  (Ind.),  343. 

CORPORATIONS. 

See  /Railroads. 

COSTS. 

Motion  to  have  costs  taxed  un- 
der Cal.  Code  Civ.  Proc.  | 
1033. 

Kishlar  v.  Southern  Pac.  R. 
Co.  (Cal.),  948. 

COUPLING  CARS. 

See  Master  and  Servant. 

CRIMINAL  LAT^. 

See  Carriers  a/ Freight, 

CROSS  BILL. 
See  Equity. 

CROSS-EXAMINATION. 
See  Witnesses. 

■ 

CROSSINGS. 

Application  of  Code  of  Tenn. 
IS  1574, 1576,  making  railroada 
absolutely  liable  for  injuries 
where  there  is  failure  to  give 
signals,  to  cases  where  injury 
was  inflicted  after  person  was 
seen  to  leave  track. 
Louisville  ft  N.  R.  Co.  zr. 
Truett  (C.  C.  A.),  823. 

Application  of  Penn.  St.  giving 
railroad  right  to  remove  cross- 
ing on  right  of  way. 

Mt.  Pleasant  Coal  Co.  v,  Del- 
aware, etc.,  R.  Co.  (Penn.), 
568. 

Apportioning  costs  where   rail- 
road is  compelled   to   fumi^ 
interlocking  devices. 
Minneapolis,    etc.,    R.  Co.  v. 
Cedar  Rapids,  etc.,  Ry.  Co. 
(Iowa),  152. 

Assumption  of  risks  where  both 
negligence  and  contributory 
negligence. 

Illinois  Cent.  R.  Co.  v.  Jack- 
son (Ky.),  677. 

Care  required  of  motorman  at 
crossings. 

Stafford  v,  Chippewa  Val. 
Elec.  R.  Co.  (Wis.),  364. 
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<TROQ3JNOa— Continued. 

Contributory  Negligence. 

Contributory  negligence  and 
negligence  after  discovery 
of  plaintifT's  peril. 
Memphis  &  C.  R.  Co.  v. 
Martin  (Ala.),  683. 
Negligence  and  contributory 
negligence,  questions  for 
jury. 

Kowalski  v.  Chicago  G.  W. 
Ry.  Co.   (Iowa),  32. 
No  defense  where  injury  was 
inflicted  willfully   and  ma- 
liciously. 

Elgin,     etc.,     Ry.    Co.    v. 
Duffy  (111.),  361. 
Not  contributory   negligence 
as    matter   of    law  to  cross 
tracks  in  front  of  approach- 
ing street  car. 
Schneider  v.  Market  St.  Ry. 
Co.  (Cal.),  693. 
.  Not  proximate  cause  as  matter 
of  law. 

Schneider     v.    Market    St. 
Ry.  Co.  (Cal.),  693. 
Question  for  jury  where  view 
was  obstructed. 
Elgin*     etc.,     Ry.    Co.    v, 
Duffy  (111.),  361. 

Damages  for  abolition  of  grade 
crossing. 

Boston  A  A.  R.  Co.  v.  City 
of  Worcester    (Massv),    679. 

Duty  to  stop  street-railway  cars 
at  crossing. 
Jackson  Electric   Ry.,    Light 

&    Power   Co.     v,     l/owry 

(Miss.),  103. 

Farm  Crossings. 

Care  required  in    furnishing. 
I^ouisville   &  N.    R.    Co.  v. 
Pitt  man  (Ky.),  55. 
Company   not   entitled  to  no- 
tice  of   defect  in  overhead 
crossing  caused  by  its  act. 
l/ouisville   &   N.    R.  Co.  v. 
Pittman  (Ky.),  55. 

Defect  in  petition  cured  in  ac- 
tion for  damages  for  defend- 
ant's failure  to  furnish 
proper  farm  crossings. 
Louisville  &  N.  R.  Co.  v. 
Pittman  (Ky.),  55. 

Duty  of  railroad  to  construct, 
under  contract. 
Louisville   &   N.    R.  Co.  v, 
Pittman  (Ky.),  55. 

Landowner  cannot  acquire 
right  by  adverse  possession 
so  as  to  be  able  to  prevent 


OROBBINOa— Continued. 

company     from      changing 
crossing. 

Schrimper  v,  Chicago,  etc., 
R.  Co.  (Iowa),  385. 

Prescriptive  right  to  under- 
ground. 

Cleveland,   etc.,  Ry.  Co.  v. 
'  Munsell  (111.),  579. 

Right    to   enjoin   destruction 
of  underground. 
Cleveland,  etc.,    Ry.  Co.  v. 
Munsell  (111.),  579. 
First  occupant  of  two  railroads 

whose  lines  cross. 

Kushequa  R.  Co.  v,  Pitts- 
burg, etc.,  R.  Co.  (Penn.), 
160. 

Liability  of  railroad  for  negli- 
gence    of    independent    con- 
tractor in  repairing  crossing. 
Deming   v.   Terminal   Ry.  of 
Buffalo  (N.  y.),  815. 

Liability     where    contributory 
negligence     and    negligence 
after  plaintiff's  peril. 
Memphis    &    C.    R.    Co.    v. 
Martin  (Ala.),  683. 

Mere  fact  that  crossing  is  dan- 
gerous does  not  prove  negli- 
gence. 

Edwards  v,  Atlantic  Coast 
Line  R.   Co.    (N.  Car.),  38. 

Mere  operation  of  street  car  at 
crossing  so  as  to  render  It 
dangerous  for  person  about  to 
cross  not  negligence. 
Stafford  i/.  Chippewa  Val. 
Elec.  R.  Co.  (Wis.),  364. 

Railroads  may   be  compelled  to 

furnish    interlocking  devices 

under  Iowa  Code,  sec.  2063. 

Minneapolis,    etc.,    R.  Co.  v. 

Cedar  Rapids,  etc.,  Ry.  Co. 

(Iowa),  152. 

Signals. 

Effect  of  failure  to  signal  on 
liability  for  killing  person 
sitting  at  end  of  cross- tie 
between  crossings. 
McArver  v.  Southern  Ry. 
Co.  (N.  Car.),  772. 

Evidence  that  signals  were 
maintained  at  other  cross- 
ings. 

McGovern  z/.    Smith    (Vt.), 
690. 

Failure    to   give  signals  will 
not   excuse   failure  to  stop, 
look  and  listen. 
Gahagan    v,    Boston   &  M. 
R.  R.  (N.  H.),  141. 
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OROSSINQS—  Continued. 

Negative      evidence     as      to 
whether  signals  were  given. 
Ekl wards   v,   Atlantic  Coast 
L/ineR.  Co.  (N.  Car.),  38. 
Negligence  in   backing  train 
without     giving      signals, 
question  for  jury. 
Hecker    v,    Oregon    R.    Co. 
(Ore.),  33. 
Rule  of  company  may  be  con- 
sidered   by   jury    in    deter- 
mining   necessity    of    sig- 
nals. 

Hecker   v,    Oregon   R.   Co. 
(Ore.),  33. 
Sufllciency  of  evidence  as  to 
giving  of  signals. 
Bond  V,  Lake  Shore  8l   M. 
S.  Ry.   Co.   (Mich.),  156. 
Violation  of  ordinance  requir- 
ing    ringing    of    bell    not 
negligence  per  se. 
Stafford   v,    Chippewa  Val. 
Elec.  R.  Co.    (Wis.),  364. 
Whether   failure   to  give  sig- 
nals negligence  per  se. 
£M wards  v.  Atlantic   Coast 
I/ine  R.  Co.  (N.  Car.),  38. 

Speed. 

Speed  at  place  of  accident 
immaterial  where  train 
could  not  have  been  stopped 
before  reaching  crossing  be- 
cause of  previous  speed  in 
violation  of  ordinance. 
Edwards  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  38. 

Sufficiency  of  evidence  as  to 
negligent  rate  of  speed  of 
street  car. 

Stafford  v,    Chippewa    Val. 
Elec.  R.  Co.    (Wis.),   364. 

Test  of  negligence  in  rate  of 
speed  of  street  car. 
Stafford    v.    Chippewa  Val. 
Elec.  R.    Co.   (Wis.),  364. 

Whether  speed  constituted 
wantonness. 

Memphis    &   C.    R.    Co.  v, 
Martin  (Ala.),  683. 

Stop,  Look  and  Listen. 

Care  required  in  looking. 
Hecker    v,    Oregon    R.    Co. 
(Ore.),  33. 

Contributory    negligence     in 
driving   upon    track  where 
view  is  obstructed,  question 
for  jury. 
Cook  V,  Los   Angeles   &  P. 

Electric   Ry.    Co.    (Cal.), 

69. 


OBOSSINGS— awi/j««4Prf. 

Contributory  negligence  in 
failing  to  look  immediately 
before  crossing  street-rail- 
way tracks. 

Merrittz/.  Foote  (Mich.),  43, 
,  Direction    of   verdict    for  de- 
fendant. 

Gahagan  v.  Boston  &  M.  R. 
R.  (N.  H.),  141. 
Failure    to    give    signal   will 
not    excuse   failure  to  stop, 
look  and  listen. 
Gahagan    v,    Boston    &  M. 
R.  R.  (N.  H.),  141. 
Failure  to  look   and  listen  at 
street    crossipg    not    negli- 
gence per  se  where  there  ia 
watchman    and  gates,    and 
gates  are  up. 

Chicago,    etc.,    Ry.    Co.    v. 
Hoover  (Ind.  Ter.),  73. 
Failure     to    look    at    certain 
place,  question  for  jury. 
Hecker    v.    Oregon    R.    Co. 
(Ore.),  33. 
Failure    to   look    for  electric 
street  car. 

Cowden   v,  Shreveport  Belt 
Ry.  Co.  (La.),  355. 
Failure     to    look    precluding 
recovery  for  death. 
Kallmerten    v.    Cowen    (C. 
C.  A.),  352. 
Neg^gence  per  se  in  driving 
across  street-railway  tracks 
in  covered  wagons. 
Tacoma  Ry.   A  Power  Co. 
V,  Hays  (C.  C.  A.),  58. 
Place    where     person    should 
look  for  cars. 

Winter  v.    New   York   &  L. 
B.  R.  Co.  (N.  J.),  359. 
Question  for  jury. 
Hecker   v.    Oregon   R.    Co. 
(Ore.),  33. 
Sufficiency     of    evidence    to 
show  failure  to  look. 
Olson  V,  Northern  Pac.  Ry. 
Co.  (Minn.),  352. 
Sufficiency    of    negative  evi- 
dence of  care  in  looking  for 
car. 

Stafford  v,  Chippewa  Val. 
Electric  R.  Co.  (Wis.), 
364. 

Whether  negligence  per  se  to 
drive  upon  track  where 
view  is  obstructed,  without 
looking  or  listening,  imme- 
diately before  going  upon 
track 

Kelly  z/.  Wakefield  &  S.  St. 
Ry.  Co.   (Mass.),  67. 
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OBOSSINGS—  Continued. 

Street  railway's  failure  to  sound 
fiTong  at  crossings  not  negli- 
gence. 

Stafford     v.    Chippewa    Val. 
Elec.  R.  Co.  (Wis.),  364. 

SuflBciency  of  evidence  as  to 
whether  engineer  should  hkve 
foreseen  plaintiff's  negli- 
gence. 

Gahagan  v.    Boston   &  M.  R. 
R.  (N.  H.),  141. 

Sufficiency  of  evidence  of  neg- 
ligence of  motoneer. 
Cowden    v,    Shreveport    Belt 
Ry.  Co.  (La.),  355. 

SufSciency  of  evidence  of  will- 
fulness and  malice. 
Elgin,  etc.,  Ry.    Co.  v.  Duffy 
(111.),  361. 

Sufficiency  of  evidence  to  show 
willful  negligence  on  part  of 
trainmen.     . 

Olson  V.   Northern   Pac.    Ry. 
Co.   (Minn.),  352. 

Unreasonable  rule  against  back- 
ing street  cars  to  receive  pas- 
sengers at  crossing. 
Jackson    Electric  Ry.,  Light 

&     Power    Co.    v.     Lowry 

(Miss.),  103. 

Whether  contract  giving  rail- 
road right  to  cross  other  rail- 
road required  construction  of 
interlocking  system  of  cross- 
ing. 
Chicago,     etc.,    Ry.    Co.     v. 

Chicago,      etc.,     Ry.      Co. 

(Wis.),  575. 

Whether  negligence  to  fail  to 
remove  cuts  and  other  ob- 
structions to  traveler's  view 
at  crossing. 

Louisville    &   N.    R.    Co.    v. 
Breeden  (Ky.),  131. 

Whether  street  crossing  exists 
where  one  street  terminates  at 
point  of  intersection. 
Schneider  v.  Market   St.  Ry. 
Co.  (Cal.),  692. 

OULVBBTS. 

Duty  of  Hudson  River  Railroad 
Company  to  construct   passes 
affording  access  to  river. 
People  V.    New    York    Cent., 
etc.,  R.  Co.  (N.  Y.),  175. 

CUSTOMS. 

See  Evidence, 

Master  and  Servant, 


DAMAGES. 

See  Carriers  of  Freight, 
Carriers  of  Passengers. 
Death  by  Wrongful  Act, 
Ejectment. 
Railroads  in  Streets, 

Alleging  permanent  injuries 
from  construction  of  electric 
power  house. 

Chicago  North  Shore  St.  Ry. 
Co.  V.  Payne  (m.),  706. 

Costs. 

Kishlar  v.   Southern   Pac.  R. 
Co.  (Cal.),  948. 
Elements. 

Capacity    of    injured    brake- 
man  to  earn  wages. 
Wimber  v,  Iowa  Cent.  Ry. 
Co.  (Iowa),  476. 
Expenses  incurred  in  prevent- 
ing  recurrences   of   injury 
from  overflow  of  land. 
New  York,    etc.,   R.   Co.  v, 
Jones  (Md.),  528. 
Future  mental  suffering. 
Yerkes    v.    Northern    Pac. 
Ry.  Co.  (Wis.),  642. 
Impaired   ability  to  labor  be- 
cause of  loss  of  legs. 
Wimber  v.  Iowa   Cent.   Ry. 
Co.  (Iowa),  476. 
In  action  for  personal  injuries 
to  wife. 

Indianapolis  St.  Ry.  Co.  v. 
Robinson   (Ind.),  628. 
Loss  of  probable  earnings. 
Chicago,    etc.,    Ry.  Co.    v. 
Hoover  (Ind.  Ter.),  73. 

Physical   and  mental   suffer- 
ing. 

Hall  V,  Cedar  Rapids,  etc., 
Ry.  Co.  (Iowa),  316. 

Prospective  loss  from  perma- 
nent disability. 
Indianapolis  St.  Ry.  Co.  v, 
Robinson  (Ind.),  628. 
Wife's  loss  of  sleep. 
Indianapolis  St.  Ry.  Co.  v, 
Robinson  (Ind.),  628. 
Evidence. 

As  to  decedent's  morality. 
Lipscomb  V,  Houston,  etc., 
Ry.  Co.  (Tex.),  401. 

As  to  savings  of  decedent. 
Louisville  &    N.    R.  Co.  v, 
York  (Ala.),  470. 

Evidence      as     to     necessity 
of  surgical   operation  to  re- 
lieve injured  wife. 
Indianapolis  St.  Ry.  Co.  v, 
Robinson  (Ind.),  628. 
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DAMAGES— Continued, 

Of  earning  capacity  of  child 
injured  on  track. 
Jeffries    v.    Seaboard  A.  L#. 
JR.  Co.  (N.  Car.),  339. 
Receipt  of  money  on  life  in- 
surance policies. 
Lfipscomb  v,  Houston,  etc., 
Ry.  Co.  (Tex.),  401. 

Excessive  Verdict. 
Breach    of  contract   to  carry 
funeral  party. 
Southern    Ry.    Co.    v.  Mar- 
shall (Ky.),  82. 
Loss  of  leg. 
Yerkes     v.    Northern    Pac. 
Ry.  Co.  (Wis.),  642. 
Verdict  for  $15,000  for  perma- 
nent injuries  to  leg  reduced 
to  $10,000. 

Chitty  V.  St.  Louis,    I.    M. 

&  S.  Ry.   Co.    (Mo.),  829. 

Verdict  for  $14,500  for  loss  of 

brakeman's   leg   reduced  to 

$8,000. 

Wimber    v,  Iowa  Cent.  Ry. 
Co.  (Iowa),  476. 
$2,500  for    injury    rendering 
plaintiff  a  permanent  crip- 
ple. 

Louisville,    etc.,    R.  Co.  v. 

Bowlds  (Ky.),  553.     . 

Failure     to    allege    negligence 

in  action    for   damages   from 

construction  of  electric  power 

house. 

Chicago  North  Shore  St.  Ry. 
Co.  V.  Payne  (111.).  706. 
Harmless   error    in    admitting 
evidence. 

Kishlar  v.  Southern   Pac.   R. 

Co.  (Cal.).  948. 

Instruction  failing   to   limit  in 

action  for   {Personal    injuries. 

Indianapolis   St.    Ry.    Co.  v, 

Robinson  (Ind.),  628. 

Measure. 
Measure  of  damages  in  action 
for   breach   of   contract    to 
carry  funeral  party. 
Southern  Ry.    Co.    v,   Mar- 
shall (Ky.),  82. 
Physical  and  mental  suffering. 
Cicero    &    P.    St.   Ry.  Co.  v. 
Brown  (111.),  930. 
Pleading    and    proof  in  action 
for  injuries  from  construction 
of  electric  power  house. 
Chicago  North  Shore  St.  Ry. 
Co.  V,  Payne  (111.).  706. 
Punitive  Dannages. 
Discretionary  with  jury. 
Louisville   &   N.    R.  Co.  v. 
Bizzell  (Ala.),  615. 


DANLAQBB— Continued. 

For  insulting  passenger  sig- 
naling street  car  at  cross- 
ing. 

Jackson  Electric  Ry.,  Light 
&    Power   Co.    z/.    Lowry 
(Miss.),  103. 
Harmless  error  in  instruction 
where  verdict  was  for  only 
compensatory  damages. 
Louisville  &  N.    R.    Co.    9. 
Edmonds  (Ky.),  481. 
Recovery   of  attorney's  fees  in 
action  for  loss  by  fire. 
St.  Louis   &  S.  F.  Ry.  Co.  v. 
Ludlum  (Kan.),  851. 
Remittitur,  province  of  court. 
Chitty    V.    St.    Louis  I.  M.  A 
S.  Ry.  Co.  (Mo.),  829. 
Right  of  defendant  to  complain 
that     damages     were    inade- 
quate. 

Central   of   Ga.    Ry.    Co.    v. 
Trammell  (Ga.),  856. 
Right  to  damages  for  injury  to 
property     under     prayer    for 
general  relief. 

McHugh  V.  Louisville  Bridge 
Co.  (Ky.),  946. 
Speculative  damages  based  on 
alleged  inability  to  grow 
crops,  caused  by  injuries 
from  overflow. 

New    York,    etc.,    R.    Co.   v, 
Jones  (Md.),  528. 

DB ATH  BY  ^J^RONQFUL  ACT 

See  Damages, 

Master  and  Servant, 

Application  to  express  company 
of  Texas  statute  giving  right 
of  action  for  death. 
Lipscomb  v.  Houston  Sl  T.  C. 
Ry.  Co.  (Tex.),  401. 

Contributory  Negligence. 

Burden    of  proving  contribu- 
tory negligence. 
Schneider  v.  Market  St.  Ry. 
Co.  (Cal.),  692. 
Instructions  ignoring  absence 
of  knowledge. 
Louisville   &.   N.    R.  Co.  v, 
Jones  (Ala.),  226. 

Damages. 

Evidence  of  decedent's  earn- 
ing  capacity   in   action  by 
administrator. 
Louisville   &   N.   R.  Co.  v, 
Jones  (Ala.),  224. 
Evidence   of    dependency    of 
intestate's  mother. 
Louisville    &   N.   R.  Co.  v. 
Jones  (Ala.),  224. 
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DEATH  BY  WRONGFUL  ACT 

— Continued. 

Directing"  verdict  where  absence 
of  evidence  as  to  cause  of 
death  of  man  found  on  track. 
Stidham  v.  Chesapeake  &  O. 
R.  Co.  (Ky.),  162. 
Double  remedy  under  Laws  of 
Michigan. 

Dolson    V.    Lake   Shore,  etc., 
Ry.  Co.  (Mich.),  387. 
Issues    in    action    for  death  of 
employee. 

Louisville    &    N.    R.    Co.    v. 
Jones  (Ala.)»  224. 
Liability  for  intentional  killing 
by    employee   guarding  prop- 
erty. 

Lipscomb  v,  Houston  &  T.  C. 
Ry.  Co.  (Tex.),  401. 

Measure  of  Damages. ' 

Louisville  &   N.   R.    Co.  v. 
Tucker  (Ky.),  876. 
Action  by  administrator. 
Louisville    &    N.    R.  Co.  v, 
Jones  (Ala.),  224. 
Sums  expended  for  support  of 
mother  and  sister. 
Louisville    &   N.    R.  Co.  v, 
Jones  (Ala.),  226. 
Sufficiency  of  evidence  of  cause 
of  death  of  brakeman  injured 
on  top  of  car. 

Louisville  &    N.     R.    Co.     v. 
Tucker  (Ky.),  876. 
Survival  of  right  of   action  un- 
der Mich.    Comp.  Laws  1897, 
{|  10,  427. 

Dolson  V,   Lake   Shore,    etc., 
Ry.  Co.  (Mich.),  387. 
Tex.  Rev.  St.,  art.  3017  not  ap- 
plicable   in    action    for  death 
of  employee. 

Lipscomb  v.  Houston  8l  T.  C. 
Ry.  Co.  (Tex.),  401. 

DECLARATIONS. 
See  Evidence, 

DEEDS. 

See  Right  of  Way. 

Provisions  construed  to  be  cov- 
enants and  not  conditions 
subsequent. 

King    V,    Norfolk    &   W.  Ry. 
Co.  (Va.),  701. 

DEFECTS. 

See  Bridges. 

DEFENDANTS. 

See  Master  and  Servant. 
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DEMURRERS. 
See  Pleading. 

DIRECTION  OF  VERDICT. 
See  Evidence. 
Discretion  of  court. 
Pennsylvania  R.  Co.  v.  Mar- 
tin (C.  C.   A.),  449. 
Error  in  giving  peremptory  in- 
structions. 

Dick    V.    Louisville   St  N.  R. 
Co.  (Ky.),  71. 
Truth  of  evidence. 
Coley  V.    North    Carolina   R. 
Co.  (N.  Car.),  885. 
Waiver  of  objection  to    refusal 
to  take  case  from  jury. 
New    York,    etc.,    R.    Co.    v. 
Jones  (Md.),-528. 

DISCRIMINATION. 

See  Connecting  Carriers. 
Foreign  Cars. 

DOGS. 

See  Animals. 

EJECTION. 

See  Right  of  IVay, 

EJECTION  OF  PASSENGERS 
See  Carriers  of  Passengers. 

EJECTMENT. 

See  Real  Estate. 

Damages  recoverable  in  eject- 
ment against  railroad  com- 
pany. 

Fish    V.    Chicago,    etc.,    Ry. 

Co.  (Minn.),  409. 
SuflRciency    of    evidence    as    to 
location  of  plaintiff's   prem- 
ises   in    action    in  ejectment 
against  railroad  company. 
Fish    V.    Chicago,    etc.,    Ry. 

Co.  (Minn.),  409. 

ELECTRIC  RAILWAYS. 
See  Crossings. 

EMINENT  DOMAIN. 
See  Railroads. 

Authority  to  condemn  right  of 
way  for  street  railways,  un- 
der Wis.  Rev.  St.  1898,  I 
1863a. 

Younkin  z;.  Milwaukee  L.,  H. 
&T.  Co.  (Wis.),  500. 

Dannages. 

Elements    for  entry  and  con- 
struction of  railroad. 
Reiber   v.    Butler   &  p,  R. 
Co.  (Penn.),  421. 
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BOdlNBNT  DOMAIN -0»/»flf. 

Evidence  on  cross-examination 
to  show  value  of  land  taken. 
Westbrook  v,  Muscatine  N.  &, 
S.  R.  Co.  (Iowa),  835. 

Spur  track  to  manufacturing 
establishments  as  a  public 
use. 

Chicago  &   N.    W.  Ry.  Co.  v. 
Morehouse  (Wis.),  413. 

Sufficiency  of  evidence  as  to 
whether  tracts  constituted  one 
farm. 

Westbrook    v,    Muscatine,  N. 
8l  S.  R.  Co.   (Iowa),  835. 

Whether  instruction    made  use 

of  land  the  test  as  to  whether 

tracts   constituted   one  farm. 

Westbrook  v.  Muscatine  N.  A 

S.  R.  Co.  (Iowa),  835. 

BMPLOYBRS'    LIABILITY 
ACT. 

Assumption  of  risk  and  con- 
tributory negligence  under 
employers*  liability  act  of 
North  Carolina. 
Coley  V.  North  Carolina  R. 
Co.  (N.  Car.),  885. 

Constitutionality  of  statute  pre- 
venting employees  from  waiv- 
ing benefit  of  employers' 
liability  act. 

Coley    V.    North    Carolina  R. 
Co.  (N.  Car.),  885. 

BQUITY. 

Necessity    of   defendant    filing 
cross    bill    in    order    to    get 
affirmative  relief. 
Hendrix  v.  Southern  Ry.  Co. 
(Ala.),  272. 

Right  to  decision  on  merits, 
lyake  St.  Kl.  R.    Co.  v.  Zieg- 

ler  (C.  C.  A.),  1. 
Ziegler  v.  Lake  St.  El.  R.  Co. 

(C.  C.  A.).  1. 

ESTOPPEL. 

See  Leases    and    Running 
Powers. 
Right  of  Way. 

Carrier   estopped    to   deny    au- 
thority  of  clerls  assuming  to 
be  general   passenger   agent. 
Southern  Ry.  Co.  v.  Marshall 
(Ky.),  82. 

Equitable   estoppel  of  owner  of 
homestead  from  evicting  rail- 
road, under  laws  of  Alabama. 
Hendrix  v.  Southern   Ry.  Co. 
(Ala.).  272. 


EVIDENCE. 

See  Accidents  on  Track, 
Crossings. 
Eminent  Domain. 
Interrogatories. 
Master  and  Servant. 
Stocky  Injuries  to. 
Street  Railways. 
Tickets  and  Fares. 
Water   and  Watercourses, 
Witnesses. 

Declarations   of   plaintiff   with 

respect  to  her  injuries. 

Hall    V,  Cedar   Rapids,    etc.» 
Ry.  Co.  (Iowa),  316. 
Direction  of  verdict. 

Illinois  Cent.  R.  Co.  v.  Jack- 
son (Ky.),  677. 

Whitmore  v.  Rio  Grande 
Western  Ry.  Co.  (Utah), 
742. 

Evidence  as  to  custom  in  regard 
to  delivery  of  cars  in  foreign 
yard  in  action  for  injury  to 
employee  of  another  company. 
Chicago  &  A.  R.  Co.  v.  Har- 
rington (111.),  429. 

Evidence  of  other  killings  in 
actions  for  killing  stock  on 
track. 

Whitmore  v,  Rio  Grande  West- 
ern Ry.  Co.  (Utah),  742. 

Harmless    error   in   instruction 
as  to  credibility  of  witness. 
Cicero  *   P.    St.    Ry.    Co.  ». 
Brown  (III.),  930. 

Harmless  error  in  reading  affi- 
davits. 

Wimber   v.    Iowa    Cent.    Ry. 
Co.  (Iowa),  476. 

Harmless  error  in  receiving 
map  in  evidence  in  action  in 
ejectment  against  railroad 
company. 

Fish    V.    Chicago,    etc.,    Ry. 
Co.  (Minn.),  409. 

Hypothetical  questions  as  to 
proper  position  on  engine 
pushing  cars. 

Chicago  &  A.  R.   Co.  v.  Har- 
rington (111.),  429. 

In  rebuttal  to   show   that   such 
engines  throw  sparks. 
Bo  wen  v.  Boston  &  A.  R.  Co. 
(Mass.),  267. 

Instruction  as  to  negative  tes- 
timony in  regard  to  giving  of 
signals. 

Louisville    &    N.    R.    Co.    v. 
York  (Ala.).  470. 

Negative  evidence  as  to  whether 
signal    was    given    in  action 
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for  death   of  employee  coup- 
ling cars, 
lyouisville    &    N.    R.    Co.    v, 

York  (Ala.),  470. 
Objections  to  testimony. 
Ulinois     Cent.      R.      Co.     v, 

Foulks  (111.),  664. 

Opinion  Evidence. 

As  to  what  are  proper  appli- 
ances. 

Louisville    &   N.  R.  Co.  v. 
Jones  (Ala.),  224. 
Opinion  evidence  as  to   author- 
ity to  start  engine,    in  action 
for  injury  to  employee. 
Wimber  v,  Iowa  Cent.  Ry.  Co. 
(Iowa),  476. 
Opinion   evidence   as  to  condi- 
tion   of    freight   delayed    in 
transportation. 

Illinois  Cent.  R.  Co.  v.  Foulks 
(111.),  664. 
Opinion    evidence   as   to  power 
of    station   agent    to    employ 
guard  for  station. 
I/ipscomb    V,    Houston,    etc., 
Ry.  Co.  (Tex.),  401. 
Party  cannot  be  required  to  an- 
swer interrogatory  calling  for 
opinion  as  to  cause  of  railroad 
collision. 

Robbins  v.  Brockton  St.    Ry. 
Co.  (Mass.),  483. 
Photograph  of  place   of  injury. 
Wimber   v.    Iowa    Cent.    Ry. 
Co.  (Iowa),  476. 
Qualification  of  witnesses. 
Southern  Pac.  Co.    v.  Arnett 
(C.  C.  A.),  794. 
Refusal    to   permit   plaintiff  to 
testify    as   to  why  he  was  on 
street-railway  track. 
Floyd  V,  Paducah  Railway  & 
Ught  Co.  (Ky.),  167. 

Res  Gestae. 

Statements  of  person  acting 
as  ag«*nt  of  plaintiff  in  load- 
ing cattle. 

Southern   Pac.    Co.    v,    Ar- 
nett (C.  C.  A.),  794. 
Right       to      have       testimony 
stricken  out. 

Wheeler    v,    Detroit    Electric 
Ry.  Co.    (Mich.),  595. 
Stenographic   report   of  former 
testimony  of  absent   witness. 
Wabash      R.     Co.     v.    Miller 
(Ind.),  843. 
Sufficiency  of  evidence  of  origin 
of  fire. 

Bo  wen  v.  Boston  &  A.  R. 
Co.  (Mass.),  268. 


B  VIDBNOB—  Continued, 

Sufficiency  of  evidence  of  speed 
of  street  car. 

Schneider  v.    Market  St.  R3'. 
Co.  (Cal.),  692. 
That  signals   were   maintained 
at  other  crossings. 
McGovern    v.     Smith     (Vt. ), 
690. 
Waiver  of  objection  to  evidence 
on  grounds  of  variance. 
Illinois  Cent.  R.  Co.  v.  Foulks 
(111.),  664. 

■BXOBSSIVB  VERDICT. 
See  Damages, 

BXOnRSION  TIOKBTS. 
See  Tickets  and  Fares, 

BXBOI7TOBS  AND  ADMINIS- 
TRATORS. 

Construction  of  order  of  infe- 
rior court  appointing  admin- 
istrator, under  Ky.  CivilJCode 
of  Practice. 

Lrouisville    &    N.    R.    Co.    v, 
Edmonds  (Ky.),  481. 

EXEMPLARY  DAMAGBS. 
See  Damages, 

EXPRESS  OOMPAN7. 

See  Death  by  Wrongful  Act, 

» 

FARM  OROSSINGS. 
See  Crossings, 

FEDERAL  CONSTITUTION. 
See  Constitutional  Law, 

FEDERAL  JURISDICTION. 
See  Removal  of  Causes. 

FEDERAL  QUESTIONS. 
See  Taxation, 

FELLOW  SERVANTS. 

Different  department  limitation 
of  fellow-servant  rule. 
Louisville  Sl  N.  R.  Co.  v,  Ed- 
monds (Ky. ),  481. 

Liability  for  injury  to  employee 
of  another  company  as  ef- 
fected by  negligence  of  his 
fellow  servant. 

Chicago  &  A.  R.    Co.  v.  Har- 
rington (111.),  429. 

Liability  for  negligence  of  fel- 
low servant  in  handling  en- 
gine. 

Louisville    &    N.    R.    Co.    v. 
York  (Ala.),  470. 
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Question  for  jury  whether  neg"- 
ligence  of  fellow  servant  was 
proximate  cause  in  action  for 
injury  to  employee  of  another 
company. 

Chicago  &  A.  R.  Co.  v,  Har- 
rington (111.),  429. 

FENCES. 

See  Railroads  in  Streets, 
Slock,  Injuries  to. 

Duty  to  fence  as  affected  by 
statute  passed  after  acquisi- 
tion of  right  of  way  by  ad- 
verse possession. 
Louisville  &  N.  R.  Co.  v, 
Thompson  (Ky.),  48. 

Duty  to  fence  right  of  way, 
whether  Ky.  St.  1797,  retro- 
spective. 

Ringo  V,  C.  &  O.  R.  Co. 
(Ky.).  271. 

Duty  to  fence  where  two  roads 
are  parallel. 

Marengo  v.  Great  Northern 
Ry.  Co.  (Minn.),  660, 

Liability  for  injurj'  to  child  as 
affected  by  failure  to  fence 
tracks. 

Marengo  v.  Great  Northern 
Ry.  Co.  (Minn.),  660. 

FIBES. 

Amendment  of  petition  in  ac- 
tion for  negligence  in  allow- 
ing fire  to  spread  from  right 
of  way. 

St.  Louis  &  S.  F.  Ry.  Co.  v. 
Ludlum  (Kan.),  851. 

Contributory  Negligence. 

Not  preventing  recovery  un- 
less gross  under  Massachu- 
setts statute. 

Bowen  v.    Boston  &.    A.    R. 
Co.  (Mass.),  268. 

Permitting     combustibles    to 

accumulate  on  land  adjacent 

to  right  of  way. 

Atchison,  T.    &    S.    F.  Ry. 

Co.  V,  Ireton  (Kan.),  843. 

Duty  to  keep  right   of  way  free 
from  combustibles. 
St.  Louis  &  S.  F.   Ry.  Co.  v, 
Ludlum  (Kan),  851. 

Evidence  in  rebuttal  to  show 
that  such  engines  throw 
sparks. 

Bowen  v.  Boston  &  A.  R.  Co. 
(Mass.),  267. 

Evidence  of  other  fires  in  action 
for   fire   caused  by  accumula- 


FIRBS—  Continued. 

tion  of  combustibles  on  right 
of  way. 

Wabash     R.     Co.     v.     Miller 
(Ind.),  843. 
Harmless    error   in    instruction 
not  warranted  by  evidence. 
Central    of    Ga.    Ry.    Co.    v. 
Trammell  (Ga.),  856. 
Recovery   of   attorney's    fee  in 
action  for  loss  by  fire. 
St.  Louis  &  S.  F.  Ry.  Co.  v, 
Ludlum  (Kan.),  851. 
Right  of  defendant  to  complain 
that     damages    were    inade- 
quate. 

Central    of   Ga.    Ry.    Co.    v. 
Trammell  (Ga.),  856. 
Sufficiency  of   evidence  of  neg- 
ligence   in   action  for  injury 
from  fire  set  by  locomotive. 
Central    of   Ga.    Ry.    Co.    w. 
Trammell  (Ga.),  856. 
Sufficiency  of  evidence  of  origin 
of  fire.  ^ 

Bowen  v,  Boston  &  A.  R.  Co. 
(Mass.),  267. 
Whether  presumption  of  negli- 
gence can  be  rebutted  in  ac- 
tion for  injury  from  fire  set 
by  locomotive. 

Central    of   Ga.    Ry.    Co.    v. 
Trammell  (Ga.),  856. 

FOREIGN  OARS. 

See  Evidence, 

Master  and  Servant. 

Authority  of   station    agent   to 
furnish  cars. 

Nichols  V.  Oregon  Short  Line 
R.  Co.  (Utah),  654. 
Discrimination   in    furnishing. 
Nichols  V.  Oregon  Short  Line 
R.  Co.  (Utah),  654. 
Duty    of    company    furnishing 
cars    to    emplo3*ees    of    other 
companies. 

Sheltrawn  v.  Michigan  Cent. 
R.  Co.  (Mich.),  711. 
Duty  to  furnish  foreign  cars  at 
affected  by   inability    to  pro- 
cure kind  specified. 
Nichols  V,  Oregon  Short  Line 
R.  Co.  (Utah),  654. 
Liability  for  failure  to  furnish 
cars  in  time. 

Nichols  V.  Oregon  Short  Line 
R.  Co.  (Utah),  654. 
Liability  of   company   furnish- 
ing cars  to  employees  of  other 
companies  as  affected  by  duty 
to  have  knowledge  of  defect. 
Sheltrawn  v.  Michigan  Cent. 
R.  Co.  (Mich.),  711. 
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FOREIGN  OABS—Continued,        GARNISHMENT. 


Necessity  of  pleading  and  prov- 
ing that  station  agent  had 
authority  to  furnish  foreign 
cars. 

Nichols  z/.  Oregon  Short  L/ine 
R.  Co.  (Utah),  654. 
Proximate   cause   of    injury  to 
employees  of  other  companies. 
Sheltrawn  v,  Michigan  Cent. 
R.  Co.  (Mich.),  711. 
Ultra  vires  contract  to  furnish. 
Nichols  V.  Oregon  Short  Line 
R.  Co.  (Utah),  654. 

FOREIGN  CORPORATIONS. 

See  Removal  of  Causes. 

FORFEITURE. 
See  Railroads, 

FORMA  PAUPERIS. 
See  Aclions, 

FRANCHISES. 

See  Slreel  Railways. 
Taxation. 

FRAUD. 

See  Contracts. 

FREIGHT  AGENTS. 

See  Carriers  of  Freight. 

FRIGHTENING  HORSES. 

Failure  to  warn  persons  near 
track  of  approach  of  train 
must  be  proximate  cause  of 
injury. 

Coleman  v.  Wrightsville  A  T. 
R.  Co.  (Ga.),  863. 

Lfiability  for  frightening  team 
on  side  track  as  affected  by 
speed  and  failure  to  give 
crossing  signals. 
Coleman  v.  Wrightsville  & 
T.  R.  Co.  (Ga.),  863. 

JUiability  where  horse  is  fright- 
ened by  street  car  left  near 
street-railway  barn  to  be 
unloaded,  as  between  street- 
railway  company  and  steam 
railwa3'  by  which  it  was 
hauled. 

Patnoude  v.  New  York,  etc.. 
R.  Co.  (Mass.),  860. 

Liability  where  horses  are 
frightened  by  usual  and  nec- 
essary noises. 

Central    of   Ga.    Ry.    Co.    v. 
Black  (Ga.),  864. 

Sufficiency   of   evidence  to  sus- 
tain verdict  for  plaintiff. 
Central    of   Ga.    Ry.    Co.    v. 
Black  (Ga.),  864. 


Conclusiveness  of  judgment 
against  garnishee  as  to 
whether  plaintiff  had  ob- 
tained valid  judgment  against 
main  debtor. 
Holbrook  v.  Evansville,   etc., 

R.  Co.  (Ga.),  598. 
Right  to  garnish  one  railway 
company  on  judgment  against 
employee  of  another  where 
they  have  officers  in  common. 
St.    Louis   S.   W.    Ry.  Co.  v. 

Gate    City  Co-op.   Grocery 

Co.  (Ark.j,  87S. 
Service  of  summons   upon  rail- 
road. 
Holbrook  v.  Evansville,  etc., 

R.  Co,  (Ga.),  597. 

GATES. 

See  Stocky  Injuries  to. 

GRADE  CROSSINGS. 
See  Crossings. 

HUSBAND  AND  WIPE. 
See  Damages. 

HYPOTHETICAL  QUES- 
TIONS. 

See  Evidence. 

INDICTMENTS. 

See  Carriers  of  Freight, 

INJUNCTIONS. 

See  Crossings. 

Railroads  in  Streets. 
Taxation. 

Laches. 
McHugh  V.  Louisville  Bridge 
Co.  (Ky.),  946. 
Right  to  recover  damages  for  in- 
jury to  property  under  prayer 
for  general  relief. 
McHugh  V.  Louisville  Bridge 
Co.  (Ky.),  946. 
Right  to  mandatory  injunction 
to    compel    railroad  company 
to  furnish  cars. 
Louisville,    etc.,    R.    Co.    v. 
Pittsburg,    etc..    Coal    Co. 
(Ky.),  332. 
Right  to  mandatory   injunction 
to    compel    railroad    to  stand 
cars  to  be  loaded   in  street  in 
front  of  shipper's  property. 
Louisville,    etc.,    R.    Co.     v. 
Pittsburg,    etc.«    Coal     Co. 
(Ky.),  332. 
Scope   of    decree    in   action    to 
enjoin  ejection  from   right  of 
way. 

Hendrix  v.  Southern   Ry.  Co. 
(Ala.),  272. 
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INJURY  TO  BMPIiOYBB. 

L/iability  of  company  transfer- 
ring cars  for  injury  to  servant 
of  other  company. 
Teal  V.    American    Min.    Co. 
(Minn.),  314. 

INSOLVENCY. 

See  Preferential  Claims, 

INSTRUCTIONS. 

See  Contributory    Negligence. 
Direction  of  Verdict, 
Negligence. 

Absence  of   request    to  charge. 
Southern  Ry.    Co.    v.  Lough- 
ridge  (Ga.),  387. 
A    party    cannot    complain    of 
error  in    instruction    if  there 
is    like    error    in    instruction 
given  at  his  request. 
Chicago  &  A.  R.   Co.  v.  Har- 
rington (111.),  429. 
Assuming     facts     in    defining 
measure  of  damages  for  per- 
sonal injuries. 

Chicago  &  A.  R.    Co.  v.  Har- 
rington (111.),  429. 
As  to   contributory    negligence 
of  person  on  track  not  contra- 
dictory. 

McCall    V.    Southern   Ry.  Co. 
(N.  Car.),  760. 
Charge  on  facts. 
Jones  V.  Charleston,  etc.,  Ry. 
Co.  (S.  Car.),  261. 
Contributory  negligence. 
Louisville,    etc.,    R.    Co.    v, 
Bowlds  (Ky.),  553. 
Covered  by  other  instructions. 
Cook  V,    Los    Angeles    &    P. 
Klectric  Ry.  Co.  (Cal.),  69. 
Elgin,  etc.,    Ry.  Co.  v.  Duify 

(111.),  361. 
Indianapolis    St.    Ry.    Co.  v, 

Robinson  (Ind.),  628. 
Kowalski    v.    Chicago   G.  W. 
Ry.  Co.   (Iowa),  32. 
Erroneous    for    failing   to  give 
all  the  facts. 

Chicago  &  A.  R.  Co.    v.  Har- 
rington (111.),  429. 

Failure  to  except. 
Robbins  v.  Brockton    St.  Ry. 
Co.  (Mass.),  483. 

Giving    undue    prominence    to 
particular  phase  of  evidence. 
Louisville    &   N.    R.    Co.    v, 
Jones  (Ala.),  224. 

Harmless  error. 
Chicago,      etc.,      R.     Co.     v, 

Mochell  (111.),  927. 
Cicero   &    P.  St.    Ry.    Co.  v. 

Brown  (111.),  930. 


INSTRUCTIONS— Owi/m«^</. 

Southern  ^y,    Co.    v.  Lough- 
ridge  (Ga.),  387. 
Harmless    error    in    action    for 
killing  live  stock. 
Southern     Ry.    Co.     v.    Hall 
(Tenn.),  276. 
Negligence. 
Chicago  &  A.  R.  Co.  v,  Har- 
rington (III.).  429. 
Negligence     and    contributorj 
negligence,  not  warranted  bj 
evidence. 

Norfolk    A    W.     Ry.     Co.    v, 
Cromer  (Va.),  720. 
New  trial  because  of  conflicting 
instructions. 

Edwards    v,    Atlantic    Coast 
Line  R.   Co.    (N.  Car.),  38. 
New  trial  because  of  erroneous 
instructions. 

Daniels  v,  Florida  Cent.  9t  P. 
R.  Co.  (S.  Car.),  107. 
Not  given  in  form  requested. 
Wheeler  v.  Grand  Trunk  Ry. 
Co.  (N.  H.),  84. 
Not  warranted  by  evidence. 
Arkansas    &    L.  Ry.    Co.    v. 

Sanders  (Ark.),  744. 
Chicago  &  A.  R.    Co.  v,  Har- 
rington (111.),  429.  . 
Louisville    &    N.    R.    Co.    v. 
York  (Ala.),  470. 
Not   warranted   by  pleading  or 
proof. 

Daniels  v.  Florida  Cent.  A  P. 
R.  Co.  (S.  Car.),  107. 
Province  of  court  to  modify. 
Cook    V,    Los   Angeles  &   P. 
Electric  Ry.  Co.   (Cal.),  69. 
Proximate    cause   of   injury  at 
crossing. 

Elfifin,  etc.,  Ry.    Co.  v,  Duitj 
(III.),  361. 
Refusal  to  instruct   specificallj 
as  to  evidence   to  be   consid- 
ered by  jury. 

Louisville    &    N.    R.    Co.    v, 
Pittman  (Ky.),  55. 
Singling    out    circumstance   as 
evidence  of  negligence. 
Norfolk    &    W.     Ry.    Co.     v. 
Cromer  (Va.),  720. 
Submission  of  theory  of  cause. 
Lion  V.  Baltimore  City  Pass. 
Ry.  Co.  (Md.),  538. 
Warranted  by  evidence. 
Southern     Ind.     Rj,    Co.    w. 
Peyton  (Ind.),  343. 
Weight  of  evidence. 
Chicago,     etc.,    Ry.    Co.    v. 
Hoover  (Ind.  Ter.),  73. 
Whether  misleading. 
Southern  Indiana  Ry.  Co.  v. 
Peyton  (Ind.),  343. 
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INSCTLTS. 

See  Carriers  of  Passengers, 

INSIJRANOB. 
See  Damages, 

INTENTIONAL  WRONG. 
See  Master  and  Servant, 

INTE  RROG  ATORIES. 
See  Railroads, 

Assuming  negligence. 
Chicago  &  A.   R.  Cb.  v,  Har- 
rington (111.),  429. 
Calling  for  evidentiary  facts. 
Chicago  &  A.   R.  Co.  v,  Har- 
rington (111.),  429. 

Discretion  of  court  to  refuse. 
Chicago  &  A.  R.    Co.  v,  Har- 
rington (111.),  429. 

Party  not  entitled  to  answers 
to  interrogatories  as  to  what 
particular  possible  witnesses 
would  testify. 

Robbins  v,  Brockton  St.  Ry. 
Co.  (Mass.),  483. 

Scope  of  interrogatory  as  to 
whether  the  act  of  plaintiff 
in  placing  himself  on  foot- 
board of  the  engine  contrib- 
uted to  his  injury. 
Chicago  &  A.  R.  Co.  v.  Har- 
rington (111.),  429. 

Use  of  words  **for  the  plain- 
tiff.*' 

Chicago  &  A.  R.    Co.  v,  Har- 
rington (111.).  429. 

INTERSECTIONS. 

See  Connecting  Carriers, 

INTERSTATE  OOMMEROB. 
See  Taxation, 

Whether  interference  with  in- 
terstate commerce  to  require 
foreign  railroad  corporation 
to  become  resident  corpora- 
tion. 

Com.  V,  Mobile   &   O.  R.  Co. 
(Ky.),  185. 

INTERVENTION. 
See  Parties, 

INTOXICATION. 

See  Carriers  of  Passengers, 

INVENTIONS. 
St^e  Patents, 

JOINDER. 

See  Actions, 


JX7DGB8. 

Trial  judge  not  disqualified 
merely  because  his  son  is 
prosecuting  suit  for  a  per- 
centage. 

Allison  V,  Southern   Ry.    Co. 
(N.  Car.),  714. 

JUDGMENTS. 

Effect  of  agreement  by  counsel 
on  judgment  sustaining  de- 
murrer to  both  declaration 
and  bill  of  particulars,  where 
judgment  includes  both. 
King  V,  Norfolk  &  W.  Ry. 
Co.  (Va.),  701. 

JTTDIOIAIi  SALES. 
See  Sales, 

JURISDICTION. 

See  Venue, 

Certificate  of  state  court  as 
showing  that  federal  question 
as  to  whether  repeal  of  ex- 
emption from  taxation  im- 
paired obligation  of  contract 
was  passed  upon. 
Gulf  &  Ship  Island  R.  Co.  v, 
Hewes  (U.  S.),  510. 

JURT. 

See  Trial, 

Effect  of  statement  in  jury 
room  as  to  offers  to  compro- 
mise. 

Jackson    &   S.    St.    R.    R.  v, 
Simmons  (Tenn.),  236. 

Province  of  court  to  determine 
sufficiency  of  evidence  where 
statements  of  evidence  were 
improperly  made  by  juror 
during  deliberations  of  jury. 
Jackson  &  S.  St.  R.  R.  v, 
Simmons  (Tenn.),  236. 

IjACHES. 

See  Injunctions, 

LEASES. 

See  Connecting  Carriers, 

L#iability  for  torts  of  lessee. 
Louisville    &    N.    R.    Co.    v, 
Breeden  (Ky. ),  131. 


LEASES     AND    RUNNING 
POWERS. 

Contract  construed  as  convey- 
ing right  of  user  and  not  of 
ownership. 

Michigan  Cent.  R.  Co.  v, 
Pere  Marquette  R.  Co. 
(Mich.),  864. 
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"POWERS— Continued. 

L/essor   estopped    from    setting* 
up    lease    providing     for    in- 
demnity against   liability  for 
injury  to  lessee's   employees. 
Harden  v.  North   Carolina  R. 
Co.  (N.  Car.),  895. 
lyiability    of   lessor    for    negli- 
gence of  lessee. 
City  of  Raleigh  v.  North  Car- 
olina R.  Co,  (N.  Car.),  953. 
Harden  v.  North  Carolina  R. 
Co.  (N.  Car.),  895. 
Restriction    in    grant   as  to  re- 
ceiving and  shipping  freight 
did  not  render  contract   void 
as  against  public  policy. 
Central    of   Ga.    Ry.    Co.    v. 
Black  (Ga.),  864. 

UOENSEES. 

Care  due  licensees. 
TuUy    V.    Philadelphia,   etc., 
R.  Co.   (Del.),  209. 
Evidence  that   track   was    used 
as  foot  path. 
Hord    V.    Southern    Ry.    Co. 

(N.  Car.),  756. 
McCall    V,   Southern   Ry.  Co. 
(N.  Car.),  760. 

Existence  of  license  to  use  rail- 
road as  foot  path. 
Jones  V,  Charleston,  etc.,  Ry. 
Co.   (S.  Car.),  261. 

Lfiability  for  injury  to  licensee 
on  right  of  way  happening 
under  circumstances  which 
made  defendant  only  liable 
for  wantonness  or  willfulness. 
Pennsylvania  R.  Co.  v.  Mar- 
tin (C.  C.  A.),  449. 

Lfiability  for  injury  to  licensee 
on  right  of  way,  sufficiency 
of  evidence. 

Jones  z/.  Charleston,  etc.,  Ry. 
Co.  (S.  Car.),  261. 

Public  could  acquire  no  right 
to  use  as  foot  path  track  not 
in  highway. 

Floyd  V,  Paducah  Railway  & 
Light  Co.  (Ky.).  167. 

Sufficiency  of  evidence  of  right 
to  use  railroad   as  foot  path. 
Jones  V,  Charleston,  etc.,  Ry. 
Co.  (S.  Car.),  261. 

LIMITINQ  LIABILITY. 
See  Carriers  of  Freight, 

LIVE  STOCK. 

See  Carriers  of  Freight. 


LOOAL  ASSESSMENTS. 

Liability  of  abutting  property. 
Louisville    &    N.    R.    Co.    v. 
Nehan  (Ky.),  201. 

Liability  of  railroad  company 
in  possession  of  wharf  prop* 
erty,  owned  by  city,  from 
which  it  derives  revenue. 
Louisville  &  N.  R.  Co.  9. 
Nehan  (Ky.),  201. 

Property  not  used  for  railroad 
purposes  subject  to  local  as- 
sessments only,  under  Lawa 
of  New  Jersey. 
In  re  Jersey  City  &  B.  Ry. 
Co.  (N.  J.),  281. 

LOOKOUT. 

See  Stocky  Injuries  to. 

MAIL  AGENTS. 

See  Carriers  of  Passengers. 

MALIOE. 

See  Carriers  of  Passengers. 
Crossings. 

MANDAMUS. 

Kffect     of    having    remedy    io 
equity. 

People   V.   New   York    Cent., 
etc.,  R.  Co.  (N.  Y.),  175. 
Sufficiency  of  allegation  of  pe- 
tition for  writ  of  mandamus. 
People  V.    New   York    Cent., 
etc.,  R.  Co.   (N.  Y.),  175. 
Where  damages  would  not  a£Ford 
adequate  relief. 
People    V.    New   York  Cent., 
etc.,  R.  Co.  (N.  Y.),  175. 

MASTER  AND  SERVANT. 

See  Carriers  of  Passengers. 
Contributory    Negligence. 
Fellow  Servants. 
Foreign  Cars. 

Assumption  of  Risk. 

Choosing   dangerous    method 
of  working. 

Gaulden  v.  Kansas   City  S. 
Ry.  Co.  (La.),  909. 
Making  incision  in  steel  beam 
by   '* chipping"    instead  of 
**  blocking. " 

Smith  V.  WilminjTton  &  W. 
R.  Co.  (N.  Car.),  467. 
Negligence     of    foreman    in 
loading  hand  car. 
Ward  V.  Louisville  &  N.  R. 
Co.  (Ky.),  462. 
Under  employers'  liability  act 
of  North  Carolina. 
Coley  V*  North  Carolina  R. 
Co.  (N.  Car.),  885. 
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Working    with  knowledge  of 
defect  in  appliances. 
Gaulden  v.  Kansas   City  8. 
Ry.  Co.  (La.),  909. 
Authority    of   station   agent  to 
hire  assistants. 
Lipscomb  V,  Houston  &  T.  C. 
Ry.  Co.  (Tex.),  401. 
Carrier   estopped    to   deny    au- 
thority of   clerk   assuming  to- 
be    general   passenger  agent. 
«    Southern  Ry.  Co.  v,  Marshall 

(Ky.),  82. 
Collateral    interest    as    to    ap- 
pointment  of   receiver  in  ac- 
tion for  injury   to  employee. 
Chicago  8l  A.  R.    Co.  v.  Har- 
rington (111.),  429. 

Contributory  Negligence. 

Admissibility  of  evidence 
tending  to  show  that  de- 
ceased employee  knew  that 
coupling  could  not  be  made, 
where  it  is  claimed  that  in- 
jury was  caused  either  by 
engineer  mistaking  signal 
intended  for  another  engi- 
neer, or  by  act  of  deceased 
giving  signal  for  purpose 
of  coupling  cars. 
Louisville  &  N.  R.  Co.  v. 
York  (Ala.),  470. 

Assumption  of  risk  and  con- 
tributory negligence  under 
employers'  liability  act  of 
North  Carolina. 
Coley  V,  North  Carolina  R. 
Co.  (N.  Car.),  885. 

Book  of  rules  as   evidence  in 
action  for  death  of  engineer 
in  collision. 
Pittsburgh,    C,    C.     &    St. 

L.     Ry.    Co,     V,    Martin 

(Ind.),  485. 

Brakeman  going  between  cars 
before    seeing   that  signals 
were  observed. 
Cambron    v,    Omaha,    etc., 
R.  Co.  ( Mo. ) ,  634. 

Burden    of   proof    in    federal 
courts. 

Baltimore    &    O.    R.  Co.  v. 
Burris  (C.  C.  A.),  912. 

Burden    of    proving    its    ab- 
sence. 

Norfolk    &   W.    Ry.    Co.  v. 
Cromer  (Va.),  720. 

Care  required  of   lineman  in- 
jured by  live  wire. 
Jackson    &    S.  St.  R.  R.  v. 
Simmons  (Tenn.),  236. 


Contributory     negligence    in 
coupling  cars. 
Brown    v.    Louisville,  H.  A 
St.  L.  Ry.  Co.  (Ky.),  883. 
Coupling  cars   by    hand,  evi- 
dence as  to  customs. 
Louisville  &   N.    R.    Co.  i;. 
York  (Ala.),  470. 
Due    care    in    riding  on  foot- 
board of  engine. 
Yerkes    v.    Northern    Pac. 
Ry.  Co.  (Wis.),  642. 
Duty  of    engineer    killed    by 
train   running  at  high  rate 
of  speed    to   know   whether 
ordinance   regulating  speed 
was  habitually  violated. 
Pittsburgh,  C.  C.  &  St.  L. 
Ry.  Co.  z/.  Martin  (Ind.), 
485. 
Duty  to  look    out    for  signals 
when  switching  cars. 
Louisville    &   N.    R.  Co.  tr. 
Smith  (Ala.),  218. 
Erroneous    instruction    as  to 
contributory  negligence  of 
servant    falling  from    foot- 
board of  engine. 
Yerkes    v.     Northern    Pac. 
Ry.  Co.  (Wis.),  642. 
In  action   for  injury   to  con- 
ductor going  on  track  with- 
out noticing  signals. 
Baltimore    Sl   O.    R.  Co.  v. 
Burris  (C.  C.  A.),  912. 
Injuries    resulting    from    ob- 
vious dangers. 
Sours    V,     Great    Northern 
Ry.  Co.  (Minn.),  457. 
Instructions  on  theory  of  sud- 
den emergency  properly  re- 
fused. 

Jackson    &    S.  St.  R.  R.  v, 
Simmons  (Tenn.),  236. 
Negligence  in    failing  to  fur- 
nish   derailing    switch  and 
contributory    negligence  of 
employee   in  running  train 
at  prohibited  speed. 
Norfolk    &   W.    Ry.    Co.  v, 
Cromer  (Va.),  720. 
No  defense  to   count  in    com- 
plaint,     under    employers' 
liability    act    of    Alabama, 
for     willfulness,      wanton- 
ness, or  intentional  wrong. 
Louisville  &   N.    R.    Co.  v, 
York  (Ala.),  470. 
Obedience   to  order  requiring 
performance    of    hazardous 
act. 

Allison  V,  Southern  Ry.  Co. 
(N.  Car.),  714. 
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Opinion      evidence      as       to 
whether  eng-ineer  killed  in 
collision  was  properly  obey- 
ing signals  of   his  fireman. 
Pittsburgh,  C,  C.  &  St.  I^. 
Ry.  Co.  V,  Martin  (Ind.)» 
485. 
Proper    use  of  magnetic  and 
test  set  furnished  lineman, 
question  for  jury. 
Jackson    &    S.  St.  R.  R.  v, 
Simmons  (Tenn.),  236. 
Recklessness    in    use   of  ma- 
chinery by  employees. 
Coley  V.  North  Carolina  R. 
Co.  (N.  Car.),  885. 
Riding  on  footboard  of  switch 
engine. 

Yerkes    v.    Northern     Pac. 
Ry.  Co.  (Wis.),  642. 
Right  to  conclude- that  brake- 
man    injured   by    overhead 
bridge    was    on    top   of  car 
in  discharge  of  duty. 
Louisville    &   N.   R.  Co.  v. 
Tucker  (Ky.),  876. 
Servant's     duty     to     protest 
against  use  of  defective  ap- 
pliances. 

Yerkes    v.    Northern    Pac 
Ry.  Co.  (Wis.),  642. 
Standing  on  footboard  of  en- 
gine, question  for  jury. 
Chicago    &    A.    R.    Co.    z/. 
Harrington  (111.),  429. 
Sufficiency  of  evidence. 
Sheitrawn      v.       Michigan 
Cent.  R.  Co.  (Mich.),  711. 
Western    &    A.    R.    Co.    v, 
Herndon  (Ga. ),  464. 
Sufficiency  of  evidence  in  ac- 
tion   for  death    of  engineer 
of   switch   engine  colliding 
with  another  train. 
Pittsburgh,  C,  C.  &  St.  L. 
Ry.  Co.  2/.  Martin  (Ind. ), 
485. 
Sufficiency     of     evidence    of 
plaintiff's    protest    against 
exposure  to  danger  in  action 
for  injury  to  servant  caused 
by   fall    from  footboard    of 
engine. 

Yerkes    v.    Northern    Pac. 
Ry.  Co.  (Wis.),  642. 
Sufficiency  of  evidence  to  bar 
recovery. 

Sours    V.    Great     Northern 
Ry.  Co.  (Minn.),  457. 
Using  defective  drainpipe  in 
climbing  upon  engine. 
Coley  V.  North   Carolina  R. 
Co.  (N.  Car.),  885. 


Damages. 

Evidence  as  to  capacity  of 
injured  brakeman  to  earn 
wages. 

Wimber  v.  Iowa   Cent.   Ry. 
Co.  (Iowa),  476. 

Duties  and  Liabilities  of  Master 
to  Servant. 

Burden  of  proving  neg'iigence 
in  furnishing  defective  car. 
Baltimore    &   O.    R.  Co.^r. 

Burris  (C.  C.  A.),  912. 
Care      due     employee     using 
tracks  as  passway. 
L/ouisville    &  N.    R.  Co.  v. 

Simpson's    Adm*r  (Ky.), 

592. 
Constitutionality    of    statute 
preventing  employees  from 
waiving  benefit  of   employ- 
ers' liability  act. 
Coley  V.  North   Carolina  R. 

Co.  (N.  Car.),  885. 
Direction    of    verdict    for  de- 
fendant where  evidence  that 
unblocked  frogs  are  not  un- 
safe. 
Kilpa trick  z/.  Choctaw,  etc, 

R.  Co.  (Ind.  Ten),  244. 
Direction  of  verdict  in  action 
for  injury  to   switchman  in 
coupling  cars. 
Brown   z/.   L#ouisville,  H.  A 

St.  I..  Ry.  Co.  (Ky.),  883. 
Duty  of  railroad  to  consult 
safety  of  employees  in  con- 
structing farm  crossings 
under  contract. 
Louisville    &   N.   R.  Co.  v. 

Pittman  (Ky.),  56. 
Duty  of  station  agent  to  pro- 
tect other  employees  against 
robbery. 
L#ipscomb  v,  Houston,  etc., 

Ry.  Co.  (Tex.),  401. 

Duty  to  furnish  safe  appli- 
ances. 

Gaulden   v.  Kansas  City  S. 
Ry.  Co.  (Lra.),  909. 

Duty  to  furnish  safe  place  to 
work. 

Norfolk    &    W.    Ry.    Co.  v, 
Cromer  (Va.),  720. 

Instructions  as  to  negligence 
of  engineer  in  not  obeying 
signal  in  action  for  injury 
to  brakeman  coupling  cars. 
Cambron  v.  Omaha,  etc., 
R.  Co.  (Mo.),  634. 

Liability  for  death  of  em- 
ployee as  affected  by  failure 
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to  provide  rules  for  signals 
in  switch  yards, 
lyouisville    &    N.    R.  Co.  v. 
York  (Ala.),  470. 

Liability  for   failure  to   fur- 
nish automatic  couplers. 
Harden    v.    North  Carolina 
R.  Co.  tN.  Car.),  895. 

L/iability  for  injury  to  em- 
ployee from  sudden  check- 
ing of  train. 

Louisville    ft    N.    R.  Co.  v. 
Smith  (Ala.),  218. 

Liability  for  injury  to  em- 
ployee using  defective 
drainpipe  in  climbing  upon 
engine. 

Coley  V,  North  Carolina  R. 
Co.  (N.  Car.),  885. 

Liability  for  negligence  of 
fellow  servant  under  statute 
of  Georgia. 

Southern   Ry.   Co.  v.  John- 
son (6a.),  840. 

Liability  of  company  for  fail- 
ure to  furnish  safe  place  to 
work  as  affected  by  time  of 
going  to  work. 
Louisville  8l  N.  R.  Co.  v. 
Tucker  (Ky.),  876. 

Liability  of  master  for  death 
of  brakeman  on  foreign  car 
passing  under  bridge  as  af- 
fected by  fact  that  company 
had  cars  of  same  height. 
Louisville  &  N.  R.  Co.  v. 
Tucker  (Ky.),  876. 

Negligence  in  failing  to  fur- 
nish derailing  switch  and 
contributory  negligence  of 
employee  in  running  train 
at  prohibited  speed. 
Norfolk  &  W.  Ry.  Co.  v, 
Cromer  (Va.),  720. 

Negligence  in  maintaining 
overhead  bridge  in  action 
for  death  of  brakeman 
struck  while  on  top  of  car. 
Louisville  &  N.  R.  Co.  v. 
Tucker (  Ky.),  876. 

Negligence  of  employee  in- 
trusted with  superintend- 
ence in  using  improper 
appliances. 

Louisville    &  N.    R.  Co.  v, 
Jones  (Ala.),  224. 

Negligence  of  track  foreman 
causing  collision  between 
hand  car  and  train  as  neg- 
ligence of  company. 
Allison  V.  Southern  Ry. 
Co.  (N.  Car.),  714. 


MASTBB     AND    SERVANT— 
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Rules    of    railroad    company 
requiring    company    to    in- 
spect cars,  construction. 
Baltimore    &   O.    R.  Co.  v. 
Burns  (C.  C.  A.),  912. 

Sufficiency  of  evidence  of 
negligence  in  action  for 
injury  to  employee  from 
derailing  of  hand  car. 
Koralewski  v.  Great  North- 
ern Ry.  Co.  (Minn.),  918. 

Sufficiency  of  evidence  to 
show  that  absence  of  brake 
shoes  was  cause  of  injury  to 
brakeman  coupling  cars. 
Cambron  v.  Omaha,  etc., 
R.  Co.  (Mo.),  634. 

Sufficiency  of  petition  failing 
to  allege  that  engineer  of 
backing  train  negligently 
failed  to  see  signals  in  ac- 
tion for  injury  to  brakeman 
coupling  cars. 
Cambron  v,  Omaha,  etc.,  R. 
Co.  (Mo.),  634. 

Under  employers'  liability 
act  of  Alabama  there  may 
be  recovery  for  willfulness, 
wantonness,  or  intentional 
wrong. 

Louisville    &    N.    R.  Co.  v. 
York  (Ala.),  470. 

Use  by  several  companies  not 
sufficient    test   of  what  ar« 
proper  appliances. 
Louisville  &  N.    R.    Co.    v, 
Jones  (Ala.),  224. 

Evidence. 

Admissibility  of  evidence  that 
injured  brakeman  falsely 
represented  himself  to  be 
married. 

Wimber  v,  Iowa   Cent.    Ry. 
Co.  (Iowa),  476. 

E^vidence  of  customs  govern- 
ing operation   of  trains    in 
action  for  death  of  engineer 
in  a  collision. 
Pittsburgh,  C,  C.  &  St.  L. 

Ry.  Co.  V.  Martin  (Ind. ), 

485. 

Evidence  that  witness  is 
working  under  fellow  serv- 
ant whose  alleged  negli- 
gence caused  accident. 
Louisville  &  N.  R.  Co.  v, 
York  (Ala.),  470. 

Harmless  error  in  rejecting 
declarations  of  engineer 
tending  to  show  that  de- 
ceased   brakeman    was    not 
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upon  top  of  car  in  discharg^e 

of  duty. 

L#ouisvJlle    &   N.   R.  Co.  v. 
Tucker  (Ky.).  876. 
Hypothetical  questions  as    to 

proper    position  on    engine 

pushing  cars. 

Chicago  &  A.  R,  Co.  v.  Har- 
rington (111.),  429. 
Opinion  evidence    as   to     au- 
thority   to  start  engine,   in 

action    for    injury     to    em- 
ployee. 

Wimber  v,  Iowa    Cent.  Ry. 
*        Co.  (Iowa),  476. 
Opinion  evidence  as  to  power 

of  station  agent  to   employ 

guard  for  the  station. 

lyipscomb  V.  Houston,  etc., 
Ry.  Co.  (Tex.),  401. 
Whether     injured    brakeman 

had  ever  been  discharged. 

Wimber  v.  Iowa  Cent.  Ry. 
Co.  (Iowa),  476. 
Joinder  of  master  and  negligent 
servant  as  defendants  in  ac- 
tion under  Ky.  St.,  {  6,  giving 
right  of  action  for  death. 
Winston's  Adm*r  v.  111.  Cent. 

R.  Co.  (Ky.),  454. 
L/iability  for  intentional  killing 
by   employee   guarding  prop- 
erty. 
L#ipscomb  v,  Houston  &  T.  C. 

Ry.  Co.  (Tex.),  401. 
Proper  appliances,  test  of  what 
are  in   action   for    injury    to 
employee. 
L/Ouisville    &    N.    R.    Co.    v, 

Jones  (Ala.),  224. 
Right  to  argue  interest  of  wit* 
ness,  as  an  employee,  to  con- 
ceal his  own  negligence,  in 
action  for  injury  to  another 
employee. 
Wimber    v,    Iowa    Cent.    Ry. 

Co.  (Iowa),  476. 
Right  to  garnish  one  railroad 
company  on  judgment  against 
employee  of  another  where 
they  have  officers  in  common. 
St.  Louis  S.    W.    Ry.    Co.    v. 

Gate   City    Co-op.    Grocery 

Co.  (Ark.),  875. 

Right  to  remove  cause  to  federal 
court  on  ground  of  diversity 
of  citizenship  where  joinder 
of  nonresident  railroad  com- 
pany and  its  negligent  resi- 
dent employees. 
Winston's  Adm'r  v.  111.  Cent. 
R.    Co.  {Ky.),  454. 


Sufficiency  of  evidence  of  serv- 
ant's protest  against  exposure 
to  danger  in  action  for  hia 
injury  while  compelled  to 
ride  on  footboard  of  engine. 
Yerkes  v.  Northern  Pac.  Ry. 
Co.  (Wis.),  642. 

Tex.  Rev.  St.,  art.  3017,  giving- 
right  of  action  for  death  not 
applicable  in  action  for  death 
of  employee. 

Lipscomb  V.  Houston  &  T.  C. 
Ry.  Co.  (Tex.),  401. 

MEDICAL  ATTENDANCE. 
See  Trespassers. 

MEDICAL  ATTENTION. 
See  Carriers  of  Passengers, 

MENTAL  SUFFERING. 
See  Damages, 

MISREPRESENTATION. 
See  Contracts. 

NEGLIGENCE. 

See  Accidents  on   Track, 
Carriers  of  Freight, 
Carriers  of  Passengers, 
Children. 
Crossings, 
Damages. 
Fires. 

Instructions. 
Leases. 
Leases    and    R  unning 

Powers. 
Licensees. 

Master  and  Servant. 
Personal  Injuries, 
Stock,  Injuries  to. 
Street  Railways. 
Trespassers. 

^  *  Accident' '  includes  actionable 
negligence. 

Ullman    v.    Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  782. 

Burden  of  proof. 
Tully    V.    Philadelphia,  etc., 
R.  Co.  (Del.),  209. 

Custom    relative    to   switching- 
cars,  question  for  jury. 
Chicago  &  A.    R.  Co.  v,  Har- 
rington (111.),  429. 

Definition  of  ** unavoidable." 
Chicago  &  A.    R.  Co.  v,  Har- 
rington (111.),  429. 

Kvidence  as  to  custom  in  re- 
gard to  delivery  of  cars  in 
foreign    yard,    in   action   for 
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injury  to  employee  of  another 
company. 

Chicago   &  A.  R.  Co.  v.  Har- 
rington (III.),  429. 
Instructions. 
Jones  V,  Charleston,  etc.,  Ry. 
Co.  (S.  Car.),  261. 
Liability  for   injury  to  servant 
of   another    company    caused 
by     negligence     in     leaving 
switch    open    as    afiPected    by 
contributory     negligence     in 
being  in  dangerous  position. 
Chicago   &  A.  R.  Co.  z/.  Har- 
rington (111.),  429. 
Pleading   that   defective  brake 
was    proximate    cause    of  in- 
jury. 

Sheltrawn  v,  Michigan  Cent. 
R.  Co.  (Mich.),  711. 
Question  for  jury  whether  neg- 
ligence of  fellow  servant  was 
proximate    cause,    in    action 
for    injury    to    employee     of 
another  company. 
Chicago  &  A.  R.  Co.  v.  Har- 
rington (111.),  429, 
Sufficiency  of  complaint. 
Smith    V,    Southern   Ry.    Co. 
(N.  Car.),  777. 
Sufficiency  of  evidence   of  neg- 
ligence     in     using    womout 
brake  shoe. 

Pennsylvania  R.  Co.  v.  Mar- 
tin {C,  C.  A.),   449. 
Whether  speed  at  crossing  con- 
stituted wantonness. 
Memphis  &  C.  R.  Co.  v,  Mar- 
tin (Ala.),  683. 

NEW  TRIAL. 

See  Instructions. 
Practice. 

NONSUIT. 

Waiver  of  rights  under  motion 
of  nonsuit,  laws  of  North 
Carolina. 

McCall  V.  Southern   Ry.    Co. 
(N.  Car.),  760. 

NOTICE. 

See  Bridges. 

Carriers  of  Passengers. 
Street  Railways. 

'OFFICERS. 

Personal  ignorance  of  officer  no 
defense  where  corporation 
fails  to  answer  interrogato- 
ries. 

Rob  bins  v,  Brockton   St.  Ry. 
Co.  (Mass.),  483. 


OPERATING  AGREEMENTS. 

See  Connecting  Carriers, 

OPINION  EVIDENCE. 
See  Evidence. 

ORDINANCES. 

See  Crossings. 

Contributory  negligence  in  be- 
ing on  track  in  street,  as 
affected  by  speed  in  violation 
of  ordinances. 

Lea  V.    Durham  &  N.  R.  Co. 
(N.  Car.),  765. 

Questions  of  reasonableness  are 
resolved  in  favor  of  munici- 
pality. 

Stafford    v.     Chippewa    Val. 
Elec.  R.  Co.  (Wis.),  364. 

Speed  in  violation  of  as  negli- 
gence. 

Chicago,     etc.,      R.      Co.     v. 
Mochell  (111.),  927. 

Validity  of  ordinance  providing 
for  punishment  for  getting  on 
or  ofiF  moving  trains. 
Wice  V,  Chicago  &  N.  W.  Ry. 
Co.  (111.),  919. 

OVERHEAD  BRIDGES. 
See  Master  and  Servant. 

PARTIES. 

See  Carriers  of  Passengers. 
Master  and  Servant. 
Pleadings. 
Removal  of  Causes, 
Street  Railways,  » 

Consignor  as  plaintiff  in  action 
for  delay  in  delivery  of 
freight. 

Southern  Ry.    Co.  v,  Deakins 
(Tenn.),  122. 

Right  of  one  claiming  to  hav« 
loaned  company  money  to  in- 
tervene in  action  by  bond- 
holders to  foreclose  mortgage. 
First    Nat.    Bank    of    Grand 

Junction  v.  Wyman  (Colo.), 

277. 

Severance  of  parties  plaintiff  in 
action    for  breach  of  contract 
to  carry  funeral  party. 
Southern  Ry.  Co.  v.  Marshall 

(Ky.),  82. 

PASSENGERS. 

See  Carriers  of  Passengers, 

PATENTS. 

Barr   patent.    No.    349,134,    for 
coal  and    iron    car,    void    be- 
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PATENTS  -Continued. 

cause  patentee  was  not  origi- 
nal inventor. 
BarrCarCo.  v.  Chicago,  etc., 

Ry.  Co.  (C.  C.  A.)",  587. 
Failure  to  assert  claim  because 
of  duress. 
BarrCarCo.  v,  Chicago,  etc., 

Ry.  Co.  (C.  C.  A.),  587. 
Sufficiency    of    evidence    as    to 
who  was  inventor. 
Barr  Car  Co.  v.  Chicago,  etc. , 

Ry.  Co.  (C.  C.  A.),  587. 

PBBSON  AL  INJURIES. 

See  Damages, 
Evidence, 
Trespassers. 

Contributory   Negligence. 

Application  of  statute  making 
it  unnecessary  to  plead  ab- 
sence of  contributory  negli- 
gence. 
Southern    Ind.    Ry.    Co.    v, 

Peyton  (Ind.),  343. 
Constitutionality    of    statute 
dispensing  with  allegations 
of. 
Indianapolis  St.  Ry.  Co.  v, 

Robinson  (Ind.),  628. 
Constitutionality    of     statute 
making    it    unnecessary  to 
plead   absence  of  contribu- 
tory negligence. 
Southern    Ind.    Ry.    Co.    v, 

Peyton  (Ind.),  343. 
Constitutionality  of  statute 
permitting  plaintiff  to  omit 
allegations  or  proof  of  ab- 
sence of  contributory  negli- 
gence. 
Indianapolis  St.  Ry.  Co.  v* 

Robinson  (Ind.),  181. 
Effect  of  exclusion  of  pending 
actions  on  constitutionality 
of  statute  permitting  plain- 
tiff to  omit  allegations  or 
proof  of  absence  of  contrib- 
utory negligence. 
Indianapolis  St.  Ry.  Co.  v, 

Robinson  (Ind.),  181. 
Negligence  after  discovery  of 
peril. 
TuUy  V,  Philadelphia,  etc., 

R.  Co.   (Del.),  209. 
Pleading,  absence  of. 
Pittsburgh,  C,  C.  &  St.  L. 

Ry.  Co.  V,  Martin  (Ind.), 

485. 
Presumption    from   failure  to 
allege    freedom    from    con- 
tributory negligence. 
Southern    Ind.    Ry.    Co.   v, 

Peyton  (Ind.),  343. 


PERSONAL 
tinned. 

Presumption  supporting*  ver- 
dict where  conflict  between 
verdict  and  special  answer, 
in  action  for  killing  engi- 
neer of  other  road  at  inter- 
section. 

Southern  Ind.  Ry.  Co.  Pey- 
ton (Ind.),  343. 
Failure  to  aver  due  diligence  in 
providing    medical    attention 
in    action    for   injury  to  pas- 
senger. 

Indianapolis    St.    Ry.    Co.  v, 
Robinson  (Ind.),  628. 
Harmless    variance   as  to  how 
injury  was  received. 
Chitty  V,    St.    Ivouis,  I.  M.  St 
S.  Ry.  Co.   (Mo.),  829. 

Instruction  as  to  nature  of  per- 
sonal injury  not  warranted 
by  evidence. 

Cicero    &    P.    St.    Ry.  Co.  r. 
Brown  (III.),  930. 

Right  to  argue  that  plaintiff 
was  in  habit  of  bringing 
damage  suits. 

Wheeler  v,  Detroit  Electric 
Ry.  Co.   (Mich.),  595. 

PHOTOGRAPHS. 
See  Ezfidence, 

PLEADING. 

See  Accidents  on  Track, 
Carriers  of  Freight, 
Constitutional  Law. 
Contributory  Negligence, 
Damages. 
Equity, 

Master  and  Servant. 
Negligence, 
Water  and  Watercourses. 

Challenging  plaintiff's  compe- 
tency to  sue. 

Gaulden  v,  Kansas  Citv  S. 
Ry.  Co.  (I^a.),  909. 

Curing  defect  in  petition  in  ab- 
sence of  demurrer. 
Louisville    A    N.    R.    Co.    v. 
Simpson's     Adm*r     (Ky. ), 
592. 

Defect  in  petition  cured   in  ac- 
tion   for   defendant's   failure 
to  furnish  proper  wagon  ways. 
Louisville    A    N.    R.    Co.    r. 
Pittman  (Ky.),  55. 

Effect  of  demurrer  where  decla- 
ration  contains   two  or  more 
counts,  one  of  which  is  good. 
New    York,    etc.,    R.    Co.    v, 
Jones  (Md.),  528. 
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PIjB  ADING — Continued, 

Effect  of  takingc  issue  upon  im- 
proper pleas. 

Memphis  &  C.  R.  Co.  v,  Mar- 
tin (Ala.),  683. 
Harmless  error  in  overruling- 
demurrer  in  action  for  wrong- 
ful death  where  complaint 
contained  several  g-  o  o  d 
counts. 

Louisville   8l   N.    R.    Co.    v, 
York  (Ala.),  470. 
Waiver  of  objection  to  departure 
in  reply. 

Louisville  &  N.  R.  Co.  v, 
Simpson's  Adm'r  (Ky.), 
592. 

POSTAL  OLBBKS. 

See  Carriers  of  Passengers, 

PRAOnOB. 

Failure  to  secure  attendance  of 
witness  as  ground  for  new 
trial. 

£2dwards  v,  Foote  (Mich.), 
812. 

PRAYERS. 

Assuming  facts. 
New    York,    etc.,    R.    Co.    v, 
Jones  (Md.),  528. 

PREFERENTIAL  CLAIMS. 

Money     borrowed    for    private 
railroads. 
First    Nat.    Bank    of    Grand 

Junction  v,  Wyman  (Colo.), 

277. 

PRESCRIPTION, 
See  Crossings, 

PRESUMPTIONS. 

See  Contributory  Negligence, 
Stock,  Injuries  to. 
Street  Railways, 

PRIORITY. 

See  Preferential  Claims. 

PRIVATE  CROSSINGS. 
See  Crossings, 

PRIVILBaES. 
See   Taxation. 

PROCESS. 

See  Gamishtnent. 

PROVINCE  OP  COURT. 
See  Taxation, 

PROXIMATE  CAUSE. 

See  Carriers  of  Passengers, 


PUBLIC  OFFICERS. 

Iowa  Acts,  24th  Gen.  Assem.,ch. 
33,  not  applicable  to  special 
elections  held  for  purpose  of 
voting  taxes. 

Bras    V,    McConnell    (Iowa), 
127. 

PUBLIC  POLICY. 

See  Carriers  of  Freight. 

PUBLIC  USES. 

See  Eminent  Don^a in. 

PURCHASERS. 
See  Sales. 

RAILROAD  AID  TAX. 

See  Connecting  Carriers, 
Taxation. 

RAILROADS. 

See  Constitutional  Law. 
Foreign  Cars. 
Right  of  Way. 
Stock  and  Stockholders. 
Street  Railways, 

Commencement  of  operation  of 
road   where   it   sought  to  en- 
force forfeiture  of  land. 
St.    Louis    &    B.    Ry.    Co.  v. 
Van    Hoorebeke    (111.),  748. 
Compelling  corporate  ofificer  to 
answer  interrogatories. 
Robbins  v,  Brockton    St.  Ry. 
Co.  (Mass.),  483. 
Ekiuity  will  not  compel  minority 
bondholders     to     consent    to 
reorganization      scheme     re- 
quiring them   to  scale  bonds. 
Lake  St.  El.  R.  Co.  v,  Ziegler 

(C.  C.  A.),  1. 
Ziegler    v.    Lake    St.    El.  R. 
Co.  (C.  C.  A.),  1. 

Impairing  obligation  of  con- 
tract by  requiring  foreign 
railroad  corporation  to  become 
resident  corporation. 
Com.  V.  Mobile  &  O.  R.  Co. 
(Ky.),  185. 

Order  requiring  assumption  by 
company  of  debts  of  its  re- 
ceivership. 

Baltimore    &    O.    R.     Co.     v. 
Burris  (C.  C.  A.),  912. 

Personal  ignorance  of  officer  no 
defense  where  corporation 
fails  to  answer  interrogato- 
ries. 

Robbins  v,  Brockton   St.  Ry. 
Co.  (Mass.),  483. 

Presumption  that  same  rights 
acquired    by    contract    as    if 
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RAILROAiy&-'Continued. 

land  had  been  secured  by 
eminent  domain. 
St.  L/Ouis  &  B.  Ry.  Ck>..  z'. 
Van  Hoorebeke  (111.),  748. 
Residence  of  railroad  corpora- 
tion under  Code  of  Connecti- 
cut. 

Eichhorn  v.  l/ouisville  A   N. 
R.  Co.  (Ky.),  941. 
Trolley  line  not  a    railroad  use. 
In  re  Jersey  City  A    B.    Ry, 
Co.  (N.  J.),  281. 

BAILROADS  IN  STREETS. 

Authority  of  police  jury  to  grant 
right     to    construct    railway 
over  and  through  public  roads 
under  laws  of  Louisiana. 
Farmer  v.   Myles   (La.),  732. 

Consent  of  municipality  to  oc- 
cupation  of   street  cannot  be 
basis  of  second    application. 
State  V,  City  of  Atlantic  City 
(N.  J.),  958. 

Consent  to  occupation  of  street 
by  street  railway. 
State  V,  City  of  Atlantic  City 
(N.  J.),  958. 

Damages  for  injury  to  property 
abutting  on    alley  caused   by 
operation  of  railroad. 
Kishlar  v.  Southern   Pac.  R. 
Co.  (Cal.),  948. 

Liability  for    injury    to  pedes- 
trian resulting  from  striking 
bolts  from  rails. 
Chesapeake    &   O.  Ry.  Co.  v. 
Bercaw  (Ky.),  952. 

Liability   for    obstructing 
platted    but   unopened    street 
by  fencing  track. 
Marengo    v.    Great  Northern 
Ry.  Co.   (Minn.),  660. 

Places  where  railroad  may  fence 
platted   but   unopened  street. 
Marengo    v.    Great   Northern 
Ry.  Co.  (Minn.),  660. 

Recovery  over  by  city  where 
railroad  joined  in  defense,  in 
action  for  obstruction  of  street 
bj'  railroad. 

City  of  Raleigh  v.  N.  Car.  R. 
Co.  (N.  Car.),  953. 

Right  to  injunction  to  prevent 
layirig  track  in  street  as 
affected  by  completion  of 
track  on  Sunday,  before  serv- 
ice of  writ. 

McHugh  V.  Louisville  Bridge 
Co.  (Ky.),  946. 

Sufficiency  of   complaint  in  ac- 


RAILROAD8   IN    STRHErTS— 

Continued, 

tion  for  injury  caused  by  col- 
lision with  hand  car. 
Reynolds  v.  Mink  (C.  C.  A.), 
924. 

Sufficiency     of    evidence    that 
speed  of  train   colliding  with 
street  car  was  excessive. 
Chicago    &    E.    I.    R.   Co.  v. 

Mochell  (111.),  927. 

Whether  street   crossing   exists 
where   one   street  terminates 
at  point  of  intersection. 
Schneider   v.  Market  St.  Ry. 
Co.  (Cal.),  692. 

REAL  ESTATE. 

See  Deeds, 

Ejectment  will  not  lie  for  estate 
for  an  indefinite  period. 
King    V,    Norfolk   &  W.    Ry. 
Co.  (Va.),  701. 

Measure  of  damages  for  injury 
to  leasehold  estate. 
Kishlar  ^^  Southern   Pac.    R. 
Co.  (Cal.),  948. 

RECEIVERS. 

Order  requiring  assumption  by 
company  of  debts  of  receiver- 
ship. 

Baltimore    A    O.    R.    Co.    v, 
Burris  (C.  C.  A.),  912. 

Sufficiency  of  evidence  of  ap- 
pointment. 

Chicago  A  A.  R.   Co.  v,  Har- 
rington (111.),  429. 

RECKLESSNESS. 

See  Master  and  Servant, 

REMOVAL  OF  CAUSES. 

Effect    of    foreign    corporation 
becoming  domestic. 
Allison   V,    Southern  Ry.  Co. 
(N.  Car.),  714. 

Joinder    of   formal    parties    as 
affecting   right  to  remove  for 
diversity  of  citizenship. 
Lake  St.  El.  R.  Co.  v,  Ziegler 

(C.  C.  A.),  1. 
Ziegler  v.    Lake    St.    El.    R. 
Co.  (C.  C.  A.),  1. 

Right  to  remove  cause  to  federal 
court  on  ground  of  diversity 
of  citizenship  where  joinder 
of  nonresident  railroad  com- 
pany and  its  negligent  resi- 
dent employees. 
Winston's  Adm'r  v,  Dl.  Cent. 
R.  Co.  (Ky.).  454. 
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REMOVAL  OF  OAUSBS— G7»- 

iinued. 

State  not  real  party  plaintiff, 
80  as  to  preclude  removal  of 
cause  to  federal  court  for 
diverse  citizenship,  in  suit 
instituted  by  railroad  com- 
missioners under  Mo.  Rev. 
Stat.  1899,  {  1150. 
Missouri,  etc.,  Ry.  Co.  v. 
Hickman  (U.  S.),  493. 

RBORGAKIZATION. 

See  Bonds, 

BBS  GESTiES. 

See  Accidents  on  Track, 

RESIDENCE. 
See  Railroads, 

REVIEW. 
See  Appeal, 

RIGHT  OF  WAY. 

See  Crossings, 

Eminent  Domain, 

Fences, 

Water  and   Watercourses, 

Adverse  possession  against  rail- 
road. 

Virginia  &  S.    W.    Ry.  Co.  v. 
Crow  (Tenn.),  506. 
Construction    of  deed   with  re- 
spect   to   right  of  grantor  to 
cross. 

Mt.     Pleasant    Coal    Co.     v, 
Delaware,      etc.,      R.      Co. 
(Penn.),  568. 
Equitable  estoppel   of  owner  of 
homestead. 

Hendrix  v.  Southern   Ry.  Co. 
(Ala.),  272. 
Estoppel    of    landowner    from 
evicting  railroad  company. 
Hendrix  v.  Southern   Ry.  Co. 
(Ala.),  272. 
Right   to    affirmative   relief  in 
suit  to  enjoin  action  to  eject 
railroad  from  right  of  way. 
Hendrix  v.  Southern   Ry.  Co. 
(Ala.),  272. 

Scope  of  decree  in  action  to 
enjoin  ejection  from  right  of 
way. 

Hendrix  v.   Southern  Ry.  Co. 
(Ala.),  272. 

Whether  deed  required  company 
to  enter  within  certain  period. 
Virginia    &  S.  W.  Ry.  Co.  v. 
Crow  (Tenn.),  506. 

RUDENESS. 

See  Carriers  of  Passengers, 

23  (N  s)  A  &  E  R  Ca8r-63 


RULES. 

See  Master  and  Servant, 

RUNNING  POWERS. 
See  Connecting  Carriers. 

SALES. 

Rights    acquired   by   purchaser 
at  judicial  sale.    ;. 
Hendrix  v.  Southern   Ry.  Co. 
(Ala.),  272. 

SCHEDULES. 

See  Blackboards, 

SERVICE  OF  PROCESS. 
See  Garnishment, 

SIGNALS. 

See  Crossings, 

Frightening  Horses, 
Master  and  Servant, 

SLEEPING-OAR  EMPLOYEES 
See  Carriers  of  Passengers. 

SLEEPING  OARS. 
See  Taxation, 

SPEED. 

See  Accidents  on  Track, 
Crossings, 

Frightening  Horses, 
Street  Railways. 

SPUR  TRACKS. 

See  Eminent  Domain, 

STATUTES. 

Effect  of  omitting  mere  surplus- 
age in  revision. 
Minneapolis,    etc.,    R.  Co.  v. 
Cedar  Rapids,  etc.,  Ry.  Co. 
(Iowa),  152. 

STOCK    AND    STOCKHOLD- 
ERS. 

Right  to  issue  stock  in  payment 
for  construction  of  railroad 
under  Const.  111.  art.  11,  {  13. 
Lake  St.  El.  R.  Co.  v,  Ziegler 

(C.  C.  A.),  1. 
2^iegler    v.    Lake   St.    El.  R. 

Co.  (C.  C.  A),  1. 

Ultra  vires  issue  of  stock  in 
violation  of  Const.  111.  art. 
11,  i  13. 

Lake  St.  El.  R.  Co.  v,  Ziegler 
^(C.  C.  A.),  1. 
Ziegler  v.    Lake    St.    El.    R. 
Co.  (C.  C.  A.),  1. 
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STOCK,  INJURIES  TO. 

All    employees   not   required  to 
keep  lookout  for  stock. 
Arkansas   &   L.    Ry.    Co.    v. 
Sanders  (Ark.),  744. 
Burden    of   proving  that  stock 
was  killed  by  train. 
Southern  Ry.  Co.  v,  Forsythe 
(Ky.),  51. 

Contributory  Negligence. 

Leaving    team    insufficiently 
hitched. 

Western    &    A.    R.    Co.    v, 
Strickland  (Ga.),  510. 
Duty  of   trainmen    where  stock 
is  seen  near  track. 
Central    of   Ga.    Ry.    Co.    v. 
Dumas  (Ala.),  956. 
Duty  to  keep  right  of  way  free 
from  obstructions. 
Arkansas    &    I^.    Ry.    Co.    v. 
Sanders  (Ark.),  744. 
Duty    to    look  out  for  stock  on 
track. 

Central    of   Ga.    Ry.    Co.    v. 
Dumas  (Ala.),  956. 
Kvidence  of  other  killings. 
Whit  more     v.     Rio     Grande 
Western    Ry.    Co.     (Utah), 
742. 
Negligence,  sufficiency  of  evi- 
dence   to    rebut    presumption 
of,  in  action  for  killing  stock 
on  track. 

Southern   Ry.    Co.  v,  LK>Qgh- 
ridge  (Ga.),  387. 
Presumption      of       negligence 
for  killing  of  stock. 
Western  A  A.  R.    Co.  v.  Rob- 
inson (Ga. ),  508. 
Right  of  action  for  killing  live 
stock      as     depending     upon 
ownership. 

Southern     Ry.    Co.    v.    Hall 
(Tenn.),  276. 
Right  of  defendant  to  new  trial 
because   of     insufficiency    of 
evidence. 

Mobile  &  O.  R.  Co.  v.  Whayne 
(Ky.),319. 
Sufficiency  of  evidence  of  negli- 
gence. 

Southern    Ry.  Co.  v,    Watson 

(Ga.),  509. 

Sufficiency  of  evidence  to  show 

that  stock  was  killed  by  train. 

Southern  Ry.  Co.  v»  Forsythe 

(Ky.),.  51. 

Willfulness    on    part   of   owner 
not    shown    by    evidence    of 
defect  in  his  gate. 
Enix    V,    Iowa  Cent.  Ry.  Co. 

(Iowa),  54. 


STREET  RAILWAYS. 

See  Accidents  on  Track. 
Carriers  of  Passengers. 
Crossings. 
Eminent  Domain, 
Railroads  in  Streets. 
Water   and   Watercourses. 

Abutting  owner  cannot  sue 
jointl3*  for  damages  in  gross 
sum  where  unlawful  con- 
struction of  street  railway. 
Younkin  v,  Milwaukee  Lf.,  H. 
&  T.  Co.  (Wis.),  500. 

Care  required  of  street  railways 
to  avoid  injuring  small  chil- 
dren. 

Levin  v.  Second  Ave.  Trac- 
tion Co.  (Penn.),  318. 

Contributory  Negligence. 

Care  required  of  driver  of  ve- 
hicle driving  along  street- 
railway  track  in  covered 
wagon. 

Vincent  v.  Norton,  etc.,  Ry. 
Co.  (Mass.),  543. 

Driving  covered  wagon  alon£^ 
tracks. 

Vincent  v.  Norton,  etc.,  Ry. 
Co.  (Mass.),  543. 

Declaration  of  motorman  as  to 
his  failure  to  apply  brakes 
after  discovering  plaintiff's 
peril  as  res  gestae. 
Floyd  V,  Paducah  Railway  Sl 
Light  Co.  (Ky.),  167. 

Duty  to  stop  at  crossing. 
Jackson    Electric  Ry.,  Light 
&    Power     Co.     v.    Lowry 
(Miss.),  103. 

Evidence  as  to  speed  of  car. 
Cook    V.    Los    Angeles   dt  P. 
Electric  Ry.  Co.   (Cal.),  69. 

Evidence  that  tracks  were  in 
public  highway,  in  action 
against  street  railway  for 
running  down  wagon. 
Vincent  v,  Norton,  etc.,  Ry. 
Co.  (Mass.),  543. 

Failure  to  sound  gong  continu- 
ously at  crossing  not  negli- 
gence. 

Stafford     v.    Chippewa    Val. 
Elec.  R.  Co.  (Wis.),  364. 

Franchise  as  part  of  roadbed, 
and  therefore  to  be  treated  as 
personal  property  under  Mich. 
Tax  Law,  {  8,  subd.  16. 
City  of  Detroit  v.  Donovan 
(Mich.),  520. 

Instruction  not  submitting  de- 
fendant's   negligence    in  ac- 
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tion    for   injury    to  alighting 
passenger. 

Foley  V.  Brunswick  Traction 
Co.  (N.  J.).  621. 

Mere  operation  of  street  car  at 
crossing  in  such  manner  as 
to  render  it  dangerous  for 
person  about  to  cross  not  neg- 
ligence. 

Stafford     v,'  Chippewa    Val. 
Elec.  R,  Co.  (Wis.),  364, 

New    franchise   not   subject  to 
old  condition  regulating  man- 
ner of  operating  cars. 
Stafford    i/.     Chippewa    Val. 
Elec.  R.  Co.  (Wis.).  364. 

Presumption  of  negligence 
where  passenger  was  injured 
in  collision  between  street  car 
and  wagon. 

Harrison    v.    Sutter   St.    Rj*. 
Co.  (Cal.),  809. 

Presumption  that  tracks  were 
in  public  highway  in  action 
against  street  railway  for 
running  down  wagon. 
Vincent  v,  Norton,  etc.,  Ry. 
Co.   (Mass.),  543. 

Proper  remedy  to  restrain  col- 
lection of  personal  tax  against 
street-railway  company  by 
seizure  of  its  cars  under  Mich- 
igan statute  preventing  in- 
terference with  valuable  fran- 
chise. 

City    of    Detroit    ^».  Donovan 
(Mich.),  520. 

Public  could  acquire  no  right 
to  use  as  foot  path  track  not 
in  highway. 

Flo3'd  V.  Paducah  Railway  & 
Ught  Co.  (Ky.),  167. 

Punitive  damages  for  malicious 
assault  by  conductor  on  pas- 
senger. 

Lexington   Ry'.  Co.  v.  Cozine 
(Ky.),  624. 

Right   of    abutting    owners    to 

sue    jointly    where    unlawful 

construction  of  street  railway. 

Younkin  v,  Milwaukee  L*.,  H. 

A  T.  Co,  (Wis.),  500. 

Right  of  motorman    to   assume 
that  person  will  leave   track. 
Citizens*  St.  R.  Co.  v.    Shep- 
herd (Tenn.),  163. 

Rolling  stock  as  personal  prop- 
erty under  Mich.  Tax  Law. 
City  of   Detroit   v,    Donovan 
(Mich.),  520. 

Stop,  Look  and  Listen. 

Failure  to  stop,  look   and  lis- 
ten   before    crossing   street 


railways  not  negligence  as 

matter  of  law. 

Tacoma  Rv.  &.  Power  Co. 
71.  Hays  (C.  C.  A.),  58. 
Street  railway  liable  for  run- 
ning down  wagon  and  caus- 
ing personal  injuries  not 
within  Mass.  St.  1898,  c.  578, 
i  11,  requiring  notice  of  in- 
juries by  any  person  in  the 
management  of  railway  car 
tracks. 
Vincent  v.  Norton,   etc.,  Ry. 

Co.  (Mass.),  543. 
Sufficiency  of  evidence  of  neg- 
ligence   in    rate    of   speed  at 
crossing. 
Stafford     v.    Chippewa    Val. 

Elec.  R.  Co.  (Wis.),  364. 
Test   of   negligence    in   rate  of 
speed  of   street   car   at  cross- 
ings. 
Stafford     v,    Chippewa    Val. 

Elec.  R.  Co.  (Wis.),  364. 
Unreasonable  rule  against  back- 
ing cars  to  receive  passengers 
at  crossings. 
Jackson    Electric  Ry.,  Light 

&     Power     Co.    v,    Lowry 

(Miss.),  103. 
Whether     street    railways    are 
railroads,      construction       of 
Const.  Cal.,  art.  12,  {  22. 
Board  of  Railroad  Com'rs    v. 

Market  St.  Ry.    Co.  (Cal.), 

21. 
Willful  wrong  in  running  down 
wagon       on       street-railway 
track. 
Vincent  v.  Norton,   etc.,  Ry. 

Co.  (Mass.),  543. 

SURPAOE  WATER. 

See   Water  and    Watercourses. 

SWITCHING  OARS. 
See  Negligence. 

SWITCH  YARDS. 

See  Master  and  Servant. 

TAXATION. 

See  Local  Assessments, 

Exemption     clause    subject    to 

repeal,  construction   of  Miss. 

Act,  Feb.  23,  1882,  {  18. 

Gulf  &  Ship  Island  R.  Co.  v, 
Hewes  (U.  S.),  510. 
Franchise  of  street  railway  as 

part  of  roaflbed,  and  therefore 

personal  property. 

City    of   Detroit   v.   Donovan 
(Mich.),  520. 
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TAKATION— Continued. 

Jurisdiction  to   assess    railroad 
property. 

Nashville  A  D.  R.  Co.  v.  State 
(Ala.),  202. 
Power  house  and  plant  of  street- 
railway   company    on    leased 
land. 

New  York    Guar.    &    Indem. 
Co.  V.  Tacoma  Ry.  &  Motor 
Co.  (C.  C.  A.),  249. 
Power  plant  held  by  street  rail- 
way under   lease   for  twenty- 
five  years  cannot   be  properly 
taxed  as  part  of  right  of  way 
of  an  ordinary   railway  com- 
pany. 

New   York    Guar.    &   Indem. 
Co.  V.  Tacoma  Ry.  &  Motor 
Co.  (C,  C.  A,),  249. 
Power   to    review    assessment. 
City    of   Detroit    v,  Donovan 
(Mich.),  520. 
Power    to    tax   corporate  privi- 
leges. 

Gulf  &  Ship  Island  R.  Co.  '/. 
Hewes  (U.  S.),  510. 
Proper  remedy  to  restrain  col- 
lection of  personal  tax  against 
street-railway  company  by 
seizure  of  its  car,  under  stat- 
ute of  Michigan  preventing 
interference  with  valuable 
franchises. 

City   of   Detroit    v.  Donovan 
(Mich.),  520. 
Question  as  to  repeal  of  exemp- 
tion a  federal  question. 
Gulf  A  Ship  Island  R.  Co.  v. 
Hewes  (U.  S.),  510. 
Right  of  way  of  street  railroad 
taxable    as   real  estate  under 
New  Jersey  Lraws. 
Mayor,  etc.,  of  City  of  New- 
ark V,  State  B*d  of  Taxation 
(N.  J.),  308. 
Street-railway  rolling  stock  as 
personal  property  under  Mich- 
igan Tax  Law. 
City   of   Detroit    v.  Donovan 
(Mich.),  520. 

Subrogation  of  one  corporation 
to  privileges  of  predecessor 
does  not  include  immunity 
from  taxation. 

Gulf  &  Ship  Island  R.  Co.  v. 
Hewes  (U.  S.),  510. 

Sufficiency  of  evidence  to  show 

that    railroad    company    was 

owner  of  property  assessed. 

New  York  Guar.  &  Indem.  Co. 

V.  Tacoma  Ry.  &  Motor  Co. 

(C.  C.  A.),  249. 


TAXATION— a?«/<if»<r^. 

Trolley  line  not  a  railroad  use. 
In  re   Jersey   City   A  B.  Ry. 
Co.  (N.  J.),  281. 

Validity  of  special   election    to 
vote  railroad  aid  tax. 
Bras    V.    McConnell    (Iowa), 
127. 

What  included  in  right  of  way. 
Nashville  &  D.  R.  Co.  v.  State 
(Ala.),  202. 

Whether  charter  was  a  revival 

of  rights  and  privileges  which 

had  belonged  to  predecessor. 

Gulf  A  Ship  Island  R.  Co.  v. 

Hewes  (U.  S.),  510. 

Whether  Mississippi  statute 
provided  for  tax  on  sleeping 
cars  was  unconstitutional  as 
interference  with  interstate 
commerce. 

Pullman    Palace  Car   Co.    v, 
Adams  (Miss.),  583. 

Whether   repeal    of   exemption 
impaired    obligation    of  con- 
tract, federal  question. 
Gulf  A  Ship  Island  R.  Co.  v. 
Hewes  (U.  S.),  510. 

TICKETS  AND  FARES. 

See  Carriers  of  Passengers, 

Burden  of  proving  condition  on 
ticket. 

Daniels  z/.  Florida  Cent.  A  P. 
R.  Co.  (S.  Car.),  107. 

Carrier  estopped  to  deny  au- 
thority of  clerk  assuming  to 
be  general  passenger  agent. 
Southern  Ry.  Co.  v.  Marshall 

(Ky.),  82. 

Instruction   as   to  existence  of 
indorsed   condition   not  war- 
ranted by  evidence. 
I^ouisville   A    N.    R.    Co.    v. 
Bizzell  (Ala.),  615. 

Presumptions. 
Daniels  v,  Florida  Cent.  A  P. 
R.  Co.  (S.  Car.),  107. 

Secondary  evidence  as  to  terms 
of  excursion  tickets. 
Daniels  v,  Florida  Cent«  A  P. 
R.  Co.  (S.  Car.),  107. 

Sufficiency  of  evidence  of  right 
to  return  passage. 
Daniels  v,  Florida  Cent.  A  P. 
R.  Co.  (S.  Car.),  107. 

TORTS. 

See  Actions, 
Liases, 
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TTRBSPASSBRS. 

See  Licensees* 

Duty  to  stop  train  when  person 
on  track  is  apparently  uncon- 
scious of  danger. 
McCall  V,    Southern    Ry.    Co. 
(N.  Car.),  760. 

Duty  to  trespassers. 
Tully    V,    Philadelphia,    etc., 
R.  Co.  (Del.),  209. 

Duty  to  trespassers  in  switch 
yard. 

Louisville   &.   N.    R.    Co.    v, 
Hocker  (Ky.),  522. 

£^vidence    that   track   was  used 
as  foot  path. 
Hord  V.  Southern  Ry.  Co.  (N. 

Car.),  756. 
McCall  V,  Southern   Ry.    Co. 
(N.  Car.),  760. 

Harmless   error  in  instructions 
as  to  duty  to  person  on  track. 
McCall  V.    Southern   Ry.    Co. 
(N.  Car.),  760. 

Liability    for    injury    to    tres- 
passer on  track. 
Dyche  v.  Vicksburg,  S.  &  P. 
R.  Co.  (Miss.),  526. 

Liability  for  injury  to  tres- 
passer on  track  as  affected  by 
delay  in  obtaining  medical 
attendance. . 

Dyche  v,   Vicksburg,  S.  &  P. 
R.  Co.  (Miss.),  526. 

Liability    for    injury    to    tres- 
passer on  train. 
Cincinnati,    etc.,    R.    Co.    v, 
Jackson  (Ky. ),  216. 

Negligence  and  contributory 
negligence. 

Louisville    &    N.    R.    Co.    v, 
Hocker  (Ky.),  522. 

Whether  passenger  on  train  not 
stopping  at  his  station  is  a 
trespasser. 

Baldwin  v.  Grand  Trunk  Ry. 
Co.  of  Canada  (Mich.),  117. 

TRIAL. 

Arguments  of  counsel. 
Chicago,      etc.,     R.     Co.     v, 
Mochell  (lU.),  927. 

Arguments  of  counsel  with  re- 
spect to  failure  to  put  witness 
under  rule. 

Louisville    &    N.    R.    Co.    v. 
York  (Ala.),  470. 

Failure  to  object  to  statement 
made  in  arguments  of  coun- 
sel. 


TKLAIj— Continued. 

Illinois  Cent.]|  R.  Co.  v.  Rad- 
ford (Ky.),  124, 
Harmless  error  in  conduct  of 
juror  in  watching  construc- 
tion of  car  in  action  for  in- 
jury to  passenger  caused  by 
defect  in  car. 

Siemsen   .v»     Oakland,     etc., 
Electric  Ry.  (Cal.),  564. 

Impeachment     of     verdict    for 
misconduct  of  jury. 
Siemsen    v,     Oakland,    etc.. 
Electric  Ry.  (Cal.),  564. 

Right  to  argue  interest  of  wit- 
ness as  an  employee  to  con- 
ceal his  own  negligence,  in 
action  for  injury  to  another 
employee. 

Wimber  v,  Iowa  Cent.  Ry.  Co. 
(Iowa),  476. 

Special  interrogatories. 
Chicago  North  Shore  St.  Ry. 
Co.  V,  Payne  (Dl.),  706. 

TROLLEY  LINES. 
See  Railroads, 

ULTRA  VIRES. 

See  Stock  and  Stockholders. 

Contract  to  furnish  foreign 
cars. 

Nichols  V.  Oregon  Short  Line 
K.  Co.  (Utah),  654. 

UNAVOIDABLE. 
See  Negligence. 

VARIANCE. 

See  Evidence. 

Personal  Injuries. 

VENUE. 

See  Appeal. 

A  court  has  jurisdiction  to  set 
aside  vacation  order  of  the 
judge  refusing  change  of 
venue. 

Chicago  &  A.  R.  Co.    v.  Har- 
rington (111.),  429. 

VERDICT. 

Effect  of  statement  as  to  offers 
to  compromise. 
Jackson    &.    S.    St.    R.   R.  v. 
Simmons  (Tenn.),  236. 

WANTONNESS. 

See  Crossings. 

Master  and  Servant. 
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WATER    AND    WATER-   WATER    AND    'WATER- 
COURSES. OOUB.aBS,—CanHnued. 


Admissibility  of  evidence  of 
other  ditches  leading  into 
main  ditch,  in  action  for 
overflowing"  land. 
New  York,  etc.,  R.  Co.  v. 
Jones  (Md.),  528. 

Bffect  of  consent  of  owners  of 
intermediate  lands  on  lia- 
bility for  overflowing-  lower 
land. 

New    York,    etc.,    R.    Co.    v, 
Jones  (Md.),  528. 

Evidence  as  to  expenses  in- 
curred in  preventing"  recur- 
rences of  injury  from  overflow 
of  land. 

New    York,    etc.,    R.    Co.    v. 
Jones  (Md. ),  528. 

Evidence  as  to  whether  damage 
could  have  been  prevented, 
in  action  for  overflowing 
land. 

New    York,    etc.,    R.    Co.    v, 
Jones  (Md.),  528. 

Hearsay  evidence  as  to  whether 
marks  on  embankment  were 
made  by  geological  survey,  in 
action  for  turning  water  on 
plain tifiP*s  land  by  embank- 
ment and  ditches. 
New  York,  etc.,  R.  Co.  v, 
Jones  (Md.),  528. 

Instructions    as   to  defendant's 
liability  for  overflowing  land 
not  warranted  by  pleading. 
New  York,    etc.,    R.    Co.    v. 
Jones  (Md.),  528. 

Joinder  of  counts  in  declaration 
in  action  for  overflowing 
land. 

New    York,    etc.,    R.    Co.    v. 
Jones  (Md.),528. 

Liability  for  causing   overflow 
of  surface  water  in  construct- 
ing street  railway. 
Lion  V,  Baltimore  City  Pass. 
Ry.  Co.   (Md.),  538. 

Liability  for  discharging  water 
on    lower    land    in    draining 
railroad  right  of  way. 
New    York,    etc.,   R.    Co.    v, 
Jones  (Md.),  528. 

Liability  of  street  railway  for 
injury  to  property  caused  by 
overflow  of  its  vaults  con- 
structed to  carry  ofl^  surface 
water. 

Lion  V.  Baltimore  City  Pass. 
Ry.  Co.  (Md.),  538. 


Mere  general   denial   in   action 
for  overflowing  land. 
New  York,  P.  &  N.  R.  Co.  v. 
Jones  (Md.),  528. 
Speculative   damages   based  on 
alleged     inability     to     grow 
crops,  caused  by  overflow. 
New    York,    etc.,    R.    Co.    v. 
Jones  (Md.),  528. 
Sufiiciency     of    declaration    in 
action  for  overflowing  land. 
New  York,  P.  &  N.  R.  Co.  v^ 
Jones  (Md.),  528. 

WILLFULNESS. 

See  Crossings, 

Master  and  Servant. 
Stocky  Injuries  to. 
Street  Railways, 

WITNESSES. 

See  Interrogatories, 

Impeachment. 
Central   of   Ga.    Ry.    Co.     zu 
Trammell  (6a.),  856. 
Impeachment    on    cross-exami- 
nation. 

McGovem     v.     Smith    (Vt.)^ 
690. 
Impeachment    under   Cal.  Code 
Civ.  Proc,  {  2052. 
Schneider  v.   Market  St.  Ry. 
Co.  (Cal.),  693. 
Question    as    to    knowledge    of 
defects   in  appliances  did  not 
call  for  opinion  of  witness. 
Yerkes  v.  Northern   Pac.  Ry- 
Co.   (Wis.),  642. 
Question  whether  servant  would 
have  used   appliances   except 
upon    reliance   on  promise  to 
repair  did  not  call  for  opinion 
of  witness. 

Yerkes  v.  Northern   Pac.  Ry. 
Co.  (Wis.),  642. 
Responsiveness  of  answer. 
Chicago,     etc.,    Ry.    Co.     v,. 
Hoover  (Ind.  Ten),  73. 
Right  of  party  surprised  by  hia 
own   witness   to  show  incon- 
sistent statements. 
Tacoma    'Ry,   &  Power  Co.  v. 
Hays  (C.  C.  A.),  58. 
Testimony,    question    for  jury. 
Schneider  v.  Market   St.  Ry. 
Co.  (Cal.),  693. 
Whether    qualifled    as   experts, 
discretion  of  court. 
Bowen  v,  Boston  A  A.  R.  Co. 
(Mass.),  267. 
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